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PREFACE 


Tlii>  iMH.k  is  ill  pari  .1  |M("lu(i  .if  till-  Let  uiis  which  1  have 
U'ivo.i  at  (>s«,mh1.-  Hall  siiin.  thr  yar  llHil).  wh.'„  the  I.aw 
t;.H-i('tv  of  Ipixr  <  ana. la  appoiiit.-a  nu'  keturer  in  iquitv  in 
Hurcssi-.i.  t..  thf  latf  Mr.  Alfml  II.  Marsh,  K.<'.  Some  of 
th.'  f.'atuiTs  .,f  tlu.  iMM.k  arc  .Inc  U,  the  fact  that  it  is  intended 
for  til.-  use  of  slinhnls  a-  well  as  jjraciitioncrs. 

I  hav.'  Iia.i  til"  a.ivantaiic  ><<  iisiii'-'.  in  a.Mition  to  Mr. 
Marsh's  notes,  the  material  cmlainiMl  in  the  Tivatisc  on  the 
Law  of  Mort-au'cs  of  Kcal  Kstate.  imiilishc.l  in  \^W.  I>y  Mr. 
Edwin  Hell,  the  present  s.civtary  .if  the  Law  Society,  and 
th.  late  Mr.  Ilerhcrt  L.  Huiin.  1  have,  however,  .l.-partcd  ho 
widely  from  the  arran.^'cm.  lit  adopted  liy  the  aiilhors  of  that 
work  an.i  have  t.i  such  an  extent  rewritten  an.l  a.hlcd  to  their 
material  that  it  has  secme.l  proper,  Mr,  Uell  l)ein.„' a  cmsent- 
i„,_r   pMrty,   that    the   present    li.i.ik  -h.ml.l   appear   un.ler  my 

name, 

'I'h..  hook  cor  >ius  refei-i  iices  to  the  leadiiitr  .l.iMsi.ins  in  all 
111.,  common  law  provinces.  The  Ontario  stalut.iry  i  'vision 
relatifi:  to  I'.ie  suliject  have  been  .piote.l  as  a  rnic  without 
ahhrcviation.  an.l  ref.r.nces  have  he.Mi  jiiven  to  the  Knt^lish 
Ktatiites.  if  any.  from  wiiich  they  are  .lerive.l.  so  as  to  afford 
to  a  practiti.iner  in  another  province  the  means  of  readily 
c.imparin-  the  Ontario  and  Kn^rlish  statutes  with  those  of  his 
own  i-rovincc  an.l  of  jud-in-  to  what  extent  the  niimerou,^ 
Ontario  an.l  lOnwlish  rleeisions  are  appli.'able  to  his  own  pre- 
viiuM'.  It  IS  hope.l  tlui-efore  that  the  book  will  be  a  useful 
t-ui.le  to  the  law  of  all  the  provinces  ..ther  than  Qu.^bee 

The  Ontario  Ketristi-y  Act  is  fully  diseus.sed  so  far  as  it 
affects  the  (luestion  of  priorities  and  the  la  .•  of  mortgaKes, 


yi  I'lil.KMK. 

,1,..   .vv'istn.t,,,.,   ,.!•  .|..-.i>  l"iM..'  tlH.   .yvlMU    uli'ri.    i^   Inr-.ly 
,„vvMl.'nt  It,  Onl.ni..      In  ih.'  "'-"■'•'i  |.n.v  inr.  s.  „„  tlirctli.T 
l„„„l     tlu.   n.uistniliMM   ul-   .lna>   1-    not    -lu-   ,.nv.lM,1    >>>l.m 
,„.|  in  .unst  ..niM.MMli.'  .VL'IM,,- „,.1   llll.■^l^'l'•■•^"•l"^'^•" 
.^>1..n..      IK    VM,Vuf. .V..,,l,n„.tlM>vroMMl>..llM'U.M„MOI    tl,,' 
|;„„1   tHlrsMM.M,    h;,sl..,,>rln.ll,v    1,„m,I.    ..-t    on   ill.-  Onl.rio 
M.tUf.    IHI.    ....    !!..■   M;.t..t-s   ul-    .M;u„...I.M.    S:,sl<.t.-t,..u M..    a.,.l 

.\ll.r|-l;,,   ll..'   |.. '..visions  of   H..'   <•„......  s^it..!-'   l"'"'-'    ivl.  .•.v.! 

1o    foi-    tlir    |.ll|-|.oSc  .if   .•olilplllls.'... 


Tlic  (ii.'iiiiin   \\:ii-.  II.."    :il...iil    I 


,,  |„.   Iiroil'^l.t    to  :.   .'pi**'   '•""- 


H.lsion.    I.MS    llM.l    MS    ..,..■    ..r    its    I.UMl     ivsults    .1,,.    ,.„M,.t,.,..lt     ot 

VMri....s  i.iorMlo.'v  stMtutrs.  Si..'!,  stali.fs  Miv  ...  tlu'ir  ..Mt.UT 
on.m|....-aiv  im,...rt:,. ..•.■..,.!>.  Tli.  y  u  ill  -.  ms.  t..  Iimvo  any 
o,„.ralio,.  uilliii.  a  lin..t,-l  ,...no.l  all.T  tl..'  .rslorati....  of  p.'a.'e 
,„„|  ,1„,  .l.Tisions. -oust  n.i.iL' tli,  1,1  u  ill  .•..nstit.it..  n..  ^.•.■...Mn..nt 

a.l.iilinn  to  tl„.  IMU    of  .•....-.■a.'t.      I    hav.   I  li.T-f.-r.'   .■'■I'-^^'f '1 

tl„.  .Moit._M.^..i>-  an.l  l'.,.v!.as.is-  U.-li.^f  A.-t  t.,  ll..-  linal  .•l.ap- 
,,,,  a. Hi  as  it  .1..-H  .L.t  app.a.'  fn.n.  i-.'a-t  .-al  .s[<rvu'U..'  that 
ll,,.,...  is  a..v   irason  to  su|.l...s.'  that   ...... -L. -a .-'...-s  or  tl..-i.'  a.l- 

vis...'su.ll  ov,.rlo..'ktl.isstat,.t...  1  l.avv  r...t  .-onsi.l.Mv.l  it  ...-es- 
,„v,  io  III.' .■a.'li.'.-  I'M.ts  ..f  tl...  I.....k.  t..  .vlVr  to  its  pn.v.sio.is 

•„,  .|,„|,|i,-atio..  of  n.y  stat..„.-..t  ..f  tlH-  iv,n..li.s  of  .nort>;a-.rs. 

.IDF. 


T..i-..iit...  :'.lsi  l)i'i-.Miil..r.  l!Mx. 
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§1.   AiK'KMit  forms  1)1'  ini>rlL'iit.'c,  \>.  I. 

52.  Wilsh  iiior1«asrc.  p.  4. 

^;5.  Sources  ot'  iiiikIitii  law  of  in()"tnam'.  p.  ."). 

5  J.   Dctiiiition  of  inorttiatfe,  p.  (S. 

55.  The  (tpiiv.'yancini;  and  Law  of  I'loinTty  Act.  \<.  7. 

jil,  Fi"iii(liilciil  am!  vnlniitaiy  mortjrafics.  \>.  II. 

jl.   Aiiiii  lit  fimiis  i)f  tnitrlfiniif. 

Tlic  jiivini;  'if  l;nnt  s  a  >.  I'linty  fur  a  <lclit  wax  well  known 
to  early  law.  ami  t'lO  machinery  a.loptei!  for  eflVctint.'  tkts 
pui'pose   A  as  very  various  cm. 

Wiieii  (ilaii\il  wn  !i  111  llie  twelfth  century,  two  j.'encral 
rules  nii^'ht  he  stated.  I  I  )  Tlie  niortjrat;ee  was  always  in  pos- 
sesvi.n.  A  more  M>.'ie<nient  that  i>roporty  .should  be  security 
I'u;  a  deltt  was  not  recofini/ed  by  the  kinfi's  court.  {'2<  The 
transaction  mi'^'lit  be  either  imirhiinii  viulium  [niorl  ijniit, 
dr.Kl  tras-'e)  or  viviiiii  viulium  (vif  (jitgr.  live  ixajro).  In  the 
former  ease  the  profits  ..f  the  land  did  not  iio  in  re.luction 
of  the  debt;  and  thoU'^'h  a  eredrtiir  who  made  this  bargain 

(a)  Ttiis  Introrliirtory  tilsn  rual  skotcli  of  niortBaec  at  common 
law  is  biused  cliitfl.v  iiiuin  Holdsworth,  History  of  Eiik'*-I>  La*.  *<>•• 
S.  pp.  110114,  and  Pollock  and  Muitland,  History  of  Kngllsli  iJiw, 
vol.  2.  i.p.  1171LM  CThc  Gap.  of  Land").  Sec  al.so  H.  I>.  Ha/.cltine, 
Gc-iihutit,'  'U.1  rnplisihrn  l'i,inilr,thi.t,  pp.  201  ff:  Huzeltine. 
Tile  (iagc  of  I.and  in  M.dUi  val  England,  17  Harv.  L.R.  549, 
18  Harv.  L  U.  36.  reprinted  in  Select  Essays  in  Anglo-American 
Legal  History,  vol.  3.  pp.  646-672. 
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fi'll  inlo  tin-  sill  of  iwury.  it  wiim  iiitt  i.rohihilcd  hv  I  ho  law. 
In  the  litttfi-  riisi'  the  pmlilM  went  in  ridurtiiin  nf  the  ilebt, 
and  it  wiu*  conmiii'iTtl  to  Im'  a  fair  and  honourable  haripiin. 
hi  any  euw  the  ere.litofH  ipierest  in  the  land  wan  i  spi^ial 
one.  as  nioit«at{ee.  that  is.  iii  the  niiture  of  a  charure  whieh 
eould  lie  eiiforeed  only  Upon  aplilieation  to  the  roiirt. 

The  u'reat  d<  t'ert  of  the  trai.sietion  lay  frnin  the  .lehtoi's 
point  of  vieu  in  thi>  faet  that  he  lo»t  possis-sioii.  from  the 
ereditor's  point  of  view  in  the  faet  that  his  p..\s(ssioii  was 
not  protected  liy  the  assi/.es  if  ojeeted.  even  hy  the  uiort>finr"H\ 
he  eouhl  not  recover  the  land.  It  is  prohalily  ilue  ehielly  to 
the  latter  cause  that  the  peculiar  interest  of  the  iiiort«at;ee. 
a--  Ictiiicd  li.\  (llanvil.  disappeared.  Me  ceased  to  take  a  pe- 
ciil  ar  intncsl  as  iiioiti.'.is;ce.  ami  took  instead  one  of  the  re- 
comii/cl  estalis  or  interests  in  the  land,  lie  mu-t  lie  tenant 
lor  years,  or  for  lil'e,  or  in  U-r  In  the  tiist  case  lie  ohtuiiud 
his  ri^'htx  Milder  a  d<  iiiise  for  .\cai-s  an<l  had  the  termor's 
remedies.  In  the  other  cases  he  must  !»•  eiileotVed  and  he 
had  the  freehohh'r"s  remedies. 

.\.-cordiiiirly.  when   Hiacton  \Mote    im  the  thiiteentli  ci  i- 
tury.  there  were  three  iiiethtsls  liy   whu'li  the  creditor  uii|.dil 
take  a  security  upon  hiH  debtor's  land.     ( 1  '  The  d«l  •       miifht 
ifivc  the  creditor  a  U-ase  at  a  nominal   rent.     The  rents  and 
pnitits  of  the  land  paid  off  the  debt,  ami  provided  interest  for 
the  ciHHlitor,  without   suspicion  of  his  eommittinu  the  sin  of 
usury.     Cii  The  dehtor  miiiht  convey  the  land  to  the  ereilitor 
for  a  tena  of  yi  ars.  with  a  pmvi.so  that  if  the  delt  he  not  paid 
at  \\u'  end  of  the  term  the  •  reditor  should  keep  the  land  ill  fee. 
[-.',)  The  <lel)tor  miiiht  coiney  the  lan.l  to  the  crcilitor  in  fee. 
with  a  (.loviHO  that  if  the  delit  was  paid  by  a  fixed  date  the 
land  shouM  be  recoiiveyed :  and  this  condition   was  strictly 
construed.     Brittoii  distinctly  denies  that  there  ,aii  be  any 
pquity  of  redemption.     Moth  the  second  and  the  third  forms 
were  'Known  to  LiUletuii,  but  it  is  thv  third  fnnii  which  '.ilti- 
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mulely  iinvnil.Ml.  U  trniiu'd  in  populuiily  from  the  foiir- 
U'vnOx  .•riitury  ..iiwaitls;  atid,  whi  -i  'he  rulrH  an  U>  he  croa- 
tinri  of  fiitim'  (NtatfN  in  lln'  land  ln<anu'  more  .lilinilciv  fixi<l. 
Ihf  lawyiTs  hcKan  to  think  that  \\w  s.con.l  form  ol  mortirnKi'. 
aixonlini:  to  whit-h  a  ti'im  of  years  sw«'I1h  into  a  fee  liy  th< 
haiiMiiiiii:  of  an  event,   is  legally    iini>o(*«ilile.       .lust   as  the 

nihs  of  the  kiiis.''s  iris  at*  to  the  kin-Is  of  seiMli  pn.ieeted 

by  the  .issi/es  .iistniyeil   the  twelfth  eeiitliry  estate     ii   moil 
(fau'e,  so  thi'  latei-  rules  of  the  eoniiiioii  law   as  to  the  misUs 
in  whieh  the  estates  of  whieh  men  eouM  Ih-  seised  luM.'ht  lie 
lu.iiiipillat.d.    limited    to  one   type   tiie    interest    of   the   liiort 
tfunet        lie  look   an   estate  defeasible   upon    condition   siilise 
.|lle!it       Mis  estate  was.  it   is  true,  only  u  seeuiity   for  nionex 
lent,   anti    Littleton    reeo-riiised   this.   but.   as   a    result    oi    the 
strictness   with   which   sueh   conditions   were   construed,     this 
f^Mie  of  his  estate  was  obscured  till  the  Court  of  Chancery 
besiati   to  i Tect     'le  elaliorate    superstructure  of    our   pirscnt 
,,,  ..      :.».:•   upon   the  basis   providnl     by   the  medieval 

(,11  .  law.  The  narrowness  o'  this  basis  has  necessitated 
ih  •  ..'.  .ration  of  i^-  supci-sti  ueture  .mhI  has  <  aiised  the  enn- 
■.  ,.  .  complicatio,.  of  the  '■  .  T' li  the  basis  was  so  nar 
row  was  due  in  part  to  '!  i  i.'.P  .;e  a  rali/.atioiLS  of  the  law- 
yel-s  ol    the  thirteenth  ceiiti  •     part   to  the  techiiica!  d<K-- 

nines  of  the  lawyer-  "\  the  succeediujr  three  etnturies  (/»). 

Wh  M  Littleton  w'it'\  at  the  end  of  the  liftoenth  centurx. 
thi  o  .'.ion  of  the  morls;atrie  li.ni  liecoine  detinitely  1  \ed  (<). 
Ci.ke  ir.iiishites  Littleton's  lansiuatie  as  follows:  ■'Item,  if  a 
feoffment  be  made  Upon  such  condition,  that  if  the  feoffor 
pa\   to  the  feoffee  at  a  certain  day.  ete.,  40  pounds  of  monev . 

ib)  HotdRv...  i>  III,,  lit.,  vol.  S.  pp.  111112.  Pollock  and  Mai» 
land  ('>;).  <it .  vol  p.  12S).  imlnl  out  that  If  the  Jews  had  not  b«  u 
expelled  from  K  ^  ;i-\nd  a  simpler  form  of  mortKUKe  than  the 
condilicinal  feoffment  might  have  been  adopted  by  the  common  law 
from  the  form  recognized  by  the  Jewish  Exchequer. 

('■)   Holdsworth.  op.  cit..  vol.  2.  P.  490 


I 
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that  then  till  lioflor  may  re-enter,  etc.  in  this  ciiNe  tlie  fttiffee 
is  eulUd  ttiiaiit  ill  inortratrc  which  is  as  much  to  say  in  French 
as  iiwrlifiiji  and  in  Latinc  morluum  viulium.  And  it  seem 
cth  that  the  cause  why  it  is  called  mortKaKC  is,  for  that  it  is 
(ioublliil  whether  the  feoffor  will  i)ay  at  the  day  liniite<l  such 
sum  or  not  :  .iiid  if  he  doth  not  pay  then  the  land  which  is  put 
in  piediic  upon  condition  I'oi'  t..e  p.-iyment  of  the  money,  ih 
tiiken  from  him  forexer.  and  so  tleud."  ((/) 

It  is  to  Ih-  noted  ih.it  «ilanvil  anil  Littleton  i.'ive  different 
cNiilanations  of  the  term  •"mortj.'ane. "  Accordins,'  to  (ilan- 
vil  the  irairi-  is  "(had"  when  liie  profits  are  not  workinu'  off 
the  delit  aiiil  interest.  Aeeordmi!  t(.  Litth'ton  the  Ka(;e  is 
•deail"  to  the  delilor  if  tlie  delil  i,-<  not  paid  to  date.  These 
dilTerent  c  xphniations  are  .suited  to  the  state  of  the  law  at  the 
periods  wiieti  thise  authors  wrote  respectively    (i  i. 

;■_'.    U  I  />A   Hi(/r/</i/(/< 

A  Welsh  nmi'i-Mire  is  a  piadieally  olisolele  I'onn  ot  m'- 
ciliiti     if  It    shiiiilil    lint,    hovu'ver,    lie    overlooked    as   it    is 

nielitlonei!     I.,     irpoited    deeisioiis      in    eoniparat  ivel>     modi  in 
times,   and    it    afLinU  an    interest  in-/  example  of   the  survival 

tif  certain   feaHnrv  .,|   lent    foriiis  of  ninrt;:a}.'i'  miMtioiie<l 

li>    (ilaiiMl  ami   i'.iaclon       ll   is  an  assiiiaiiei    li\    winch,  to  se 

•ure  ad«l>1.  pii.perl.v    is.-oii\e\ed  to  the  i-reililor  witliou'   any 
.iiiidition   or   pni\i>o    for    reeonvexan r    defeasami     .ind 

usually  '.Mllioiil   :iii\   ...iidiili.ii  .ir  .-ovcnanl   for  pa\  nient    m/ i . 

(li)  ('..   i,in.  i;iir.ii.  i.iu   s  "?.':. 

(.  )    lliililsworlli.  I//:.  III.,  viil.  :i.  \>.   \\l>.  Ilnl. 

if)   Sir  Jl  llalslmry.  Laws  of  Knulaliil.  ,'l'    ''"^ 

(y»  111.'  iiHiii^jamir  \n.i\  reilei-m  at  .my  thin'.  Imi  in  ili.  ab- 
s.  Ill,  lit  a  iiiMnant  liir  |ia>iueiu  ttie  liiiirlnaKor  luiiiiml  Ih  sued  iht- 
Miiiallj  lli.tt.l  V  I'rici.  tTlf..  1  »'  W  lii«  JtH:  Yate«  v,  Hamblcy,  1742. 
J  Alk  :!ll"  at  |>  :!•;:!.  l-iwle>  \  lloolier.  174r),  3  Alk.  JTJi;  Ti-ulon  *. 
Curlis.  W.'.:.  Yiiunte  r.Ki.  Hair.-  v  l-nid.  184J.  •.'  Hr.  k  V,  <K0,  at  pp. 
4S<;.-8.  ix  UC   IM,  at  Pi>    lSr.-7:   <:aK»ldy  *    Cans.dy,  IhhS,  ^4  l.H.  Ir. 

r.77. 
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it  U-iiK?  of  the  cssciicf  <tl'  the  I lansaci ion  that  the  morttrajti't' 
should  havt"  possession  aiul  n'ccipt  of  tho  rents  and  pmtits 
(/>).  Tlic  iiiort trance  uiiisl  ivceivc  the  rents  antl  protit«  eilliei' 
in  lieu  of  interest  (n  oi'  in  pavniint  on  aeeouiit  of  prineipal 
and  inteiTHl.  In  the  foi-mer  ease  the  ninrtKai;ee  is  not  untlrr 
lial»ilily  1o  aecomil  for  what  ho  roeeives,  hut  in  the  hitler  eiise 
an  aeeount  may  I"  directed  i ./ > .  Tlie  eontiniied  possession 
of  thi-  niorlua^ee  will  not  har  the  riu'ht  of  redemption  until 
the  expiration  of  the  full  statutory  periinl  (A)  after  the  mort- 
!.'a!,'e  has  lieen  satislied  (/).  There  heintr  no  eondition.  there 
can  he  mi  forfeiture  and  no  foi-eelosure  {in). 

y.'t    Sitiinis  "/   iiii'di  rii  Imi-  nf  mortiiiiiii . 

'I'lie  ;>ns(iil  lau  of  niort'„'ai;e  is  the  joint  prodiii-l  of  the 
aneient  common  lau.  the  ititiTuiediate  e<piity  and  the  nuKleni 
statute  1(11.  It  is  of  importance  to  discuss  many  of  the 
principles  of  the  law  of  niortuaiie  from  liie  historical  i)oint 
i.f  view,  .iiiil  to  consider,  firstly,  what  ihe  eommoi>  law  wjik. 


c  *  »    Ilalfi    \     Uirrt,  Hiiiiiii 

(t)  TallMU  V  Itraddll.  Hiss.  1  Vcrn.  ?.'M  This  is  a  W.  Isli  niort- 
uaKf  Mirlclly  sn  lallid      :.'l   llal,sl)ury,  Ijiws  of  Kn>;land,  li.  Sh. 

(t)    Telildll   V.   CiirllR.  suprn. 

(V)   Hi Ii;i|ilrr   Jil.   I.iniiifiti'in  of   Aiti'ins.  SJ7". 

(/»  K.nwi.k  V  Und.  ISHi.  I  M.r  111,  at  |i  125;  Orde  v  llpmlnB. 
KiK.;.  1  V.iii  MS  It.'  Yarinoiilli,  IKT'i.  Jti  C.r.  filtS.  In  re  ("ronln. 
|l!tlll   1   \n    23. 

(m)  llulfi'  V.  U>rd.  *H))n;:  LoDKUet  v.  ScaWi  n,  ITTiO,  1  Vc».  Sen 
402,  at  \>.  Kit!:   In  re  rnmiii.  |1!'11|  1  I  H.  23.  at  ji.  29. 

(fi)  Slralian  Ijiw  of  Mormacis.  2nd  rd.,  I>.  1.  Tlie  tliroctoid 
oriKin  of  tli.  Ia«  of  iiiorm:mc  is  liiadr  Ilic  liasis  of  Slraliali'o  divis 
ii>n  of  tlic  sulijcd  iind.r  llw  Leadings  M'trtjnurt  iil  Common  Law. 
•/..ilyrij;''..  Ill  /■.-./i/ifi/.  MnitijimiH  iinitir  .'7'/(«f..  .Ir(ii/ii«  'or  l/idrmii 
/I'ln  and  .1.7ii.ii«  for  hi.nrluaiin-.  Tlie  dlsnission.  in  llie  liooU  Jiil<l 
ciiiHl.  of  llie  matieis  wlileli  fall  under  llie  lir.si  i»o  lieadin^K  has  »ii^ 
nested  Home  feulures  of  the  urrannenirni  adoiHed  in  the  larly  portion 
of  itie  |iies.  Ill  iMwik  1)111  In  oilier  re.spens.  for  namms  .^i.ili-d  in  llie 
leii,  1  have  .ulopted  a  dUTerenl  method  of  subdividing  the  main  pwt 
of  Ihe  suhjert 


■■si 


,;  1  HA  rr  Kit   1       INTUUlUt  TOIiY 

sr.nli.ll.v      li"U    .-.ilinalpli     .liM-tniio    ^^r[■,■    ^rnifli'.l    .11    till'   1-.1III 
„„,,,    |;,„     ,,|i,l     III  nll>.    If.u    liotli    lii«    Mii.l   f.iili!:.     have   1.. ni 
mu,l:lir.|    li\     vKltlllr        line    Mirlll'»l    "l'    tiratitiy:    'lif    Hlllijtrt    1^ 
,,  .|.,|,    tlir  uliol.    liiu   m   in-rl..',iiir  inmi  ill--  \»>tn\  >4  view  of 

tllr    .•..lllMlnn    l,l«       til.  11    I..    Nlalr    ill.'    r.'SllIt        I     ■  M.-    M  |.pl  M  a  1  l.Ml    el' 

,.,|Uil.,l.lr   |.nii.-l|il.s I    linall.v    t-   -latr    ■(,.■   rtiMI.i.'OS  .flVrt.Ml 

h\    vtaliitr       This   iri.'t!i...|    \\..iil.l    liii\.    ill.     .i.i\  aliliiirr    llial    it 
vM.ui.l    .iiiiihaM/.i'    111.'    lust. in. m!    .|<  sclol'iii.nl    ..f    ill.'    law    ..f 

m..rtpiL'.v    lull    It    ".'ul.t    siin'.-f    II til.     .Ii>a.l\aiita'-'.     iliat 

v.lii.'  I.i|>i.'v  \v..ul,i  lia\.    l.i  Im'  ills.-u»r.l   |.l.'.-.-iM.al.       Ill  a  Ihh.Iv 
«li.,-li    i>   iiit.ii.lc.l    ini    III.'   IIS.-  .if   Ih.'   i.iiictili"ri.M    as    u.ll   as 
,-,,,     ,1,.,,    ,,f    ihc    stii.iciil.    il    has    M-.iii.'.|    iii.Mi     .-..in. 111. lit    to 
a.|..|,l   a  .■oiiiproiiiiM'       In   ill"  .'aii.v    .-liaptcis  >..lii.'   f iiii.lain.'ii 
tal  i.iiiu-ipl.'s  of  tin-  la^i   of  iiKirtifaiii'  arc  .li>.-iiss.'.|   with  sj.. 
cial   rt'f.Ti'ii.-.-  t..  th.'   ni,  s  of  tli-    .•oniinoii   law.  tli.    .l<K-lnii.s 
..f  .-.iiiitv  an. I  Htatutory  .•liaiitn  s  ii's|..'('tivol>       This  i  r.atui.in 
.,r  III.-  sulij.-.l    \m1I.   It    IS  li.iiM.I.  air.ii.i  a  suni.i.iit    histon.-il 
iiilr.»lii.li..ii       I"  111"'  l!il«''  |'oi'ti"iis  of  thr  liook  llw  airaim- 
lu.iit    of  111.'  .•Iial.l:is   IS  stiicllv    a.-.-..r.lii.t;   lo  siil..i.-.l    iiiall.  r 
I. lit   at    th.    sail..'   tiliir   Hi.'   llir.'.'  fol.l   ..n..'iii   ..f   tli.-   lau    is   not 
,,\.rln..k..l    111    the   .liMMisMon    ..f    111.    s,s,ral    l..|.i.-v      Ai    lli.' 
,.|„|    ,,i    ill.'   l"..,k    an-   •.■!■.. ui.i.l    van. .us   l,.|ii.-s   u.'.li    n-\i\\\'\     t" 
ulii.-li  th.    riil.s  ai.'  .-Ih.iIv    ..I   sl.i:ul..i>    "i   ■ Ira.-liia!  or..'in. 


1      /Il  \l,x,l  ,■•<,    ■•\    i.iurhin'li  . 

\    MiMii-  iL'.     IS  a   M\ai, f   Ian. I  as  a  sl.•lll■|!^     f'.i    111. 

|,av,ii,lil  ..!  ,,  .l.lit  ..r  III.'  .ii"-tiaii;.  of  s..hi.-  ..tli.r  ..l>lo/,it  LUi 
f..r  «lii.-li  il  IS  kfiv.ii  Itn  M-.!iiit>  tHin'.'  n.l.iiiial.l.  ■  n  iH. 
paMn.nl    .ir  .lls.-liai -.■•    -f   sii.'h   •!.  ill    or  ol.liuMl  om    ^" 

^„)  n,.  .|.!-i  oi.m  Ki\>u  1"  -1  Hiil-sl'iirv,  Ijiwk  «<  Hii^-laiirt  p 
:..  ;iiti>|i  .1  11. nil  •U.  word-  ..f  l.liKll.v  M  It  in  S.iiiii.  v  »  Wild. 
US.,..  I  .  .  h  171  and  ai.pi.i^.rt  l.>  l-nd  Halsl.u.  .  in  N.Kik.s  4i  t  .> 
^  Id..-  if.'Cl  \'  -»  at  |.  :."<.  if  i-o|.l.«l  <"  ^1-.  1'^'  »il'i  "'•■  'i'.f 
■Ion  Ilia.  1-  'as  I..  ^  .i  .u..<tlll.<l  s..  a;-  1."  .«.ii.<l.   a  iiHirliiaK.   "I  .liaii.lr 


or  rlioH.  H  in  a.u.'li      Tin-  rti'llniia'ti   is  ■'. 


lioi    w  1,1.    •  n.Muli   I"  <">.  '  all 


loriii 


lit  i.ialiati..    Minr'iiap.'s   ..^;.l.I.l      i   nr  \ 


,\ .  I  -Il    ."..McaB.S    I  IJ». 


»4     DKFINITION    iF  MORTt;A««  1 

A  u'"""i  stat\ii(irv  .|<titiifi<iii  of  widor  si-opf  m  to  bv  foun<l 
III    the    Art    iT.sj..Hint:   IIk'    Law   aii<l     Traiisfiv    ,>f    I'roj.crtv 
U'.Sd    l^ilT.  <■    11!'.  s     I    as  fii)l(>WN: 

■M»rtg:i»!«-"  shall  Inoliid.'  .v.ry  lii.Mninnn!  by  vir'iH  \»liT.i)f 
laml  Is  in  an>  niannt  v  ranvfy.ri.  assigned,  pl.dm-d  or  <liarKfd  .u> 
.sfcurily  for  itic  ijiiyiii.  iit  of  mon.'V  (ir  money's  wt.rlli.  »nd  lo  tx  r<' 
convry.d    r.-asslKH.'d  or  r.l.-aa.d  on  .--atisfarllDn  of  tin   dfbt    if) 

i.").    Till   Cuiivi  ifiiiuiini  mill  l.ilii-  'i'   l'rii]tirlii  Act. 

TIk'  law  1)1  inorlL'ak'i'  ih  .if  I'oiirs,    afiVcl"«l  m  many  r<'sp«■<•1^ 

liy  till    ;.rti\isi..ns  .>!'  ttic  » '<>ii\i\  aii.-mif  ami  Law  of  Propert> 

Ac;,   KSO    i'tn,  (■    IC',     SoniP  of  tlK'H*'  i.rovisuins  arv  liis 

i'ii.s.s('.i   in   iatci-  i-hapli-rs   iii  i-oiiiM'ctioii   imUi   [lartieular  inpics 

(./),     Of  til.-  other   !    o\  isioiiK    which   ilo  not    ro(|iiir('  H^xcial 

.lisciissioii  ill  a  l)ook  ..11  iiiorlji^Hifcs  lull   which  ajiplv  to  m'>ii 

LM'^fs.    ihf    I'ollowitiif   arc   net    ..tif    for   convenience    of    ret*  r 

cue. 

f.»    In  ttilK  Act   (r) 

((II  (  oiiveyanr."  shall  inrhid.  atwijoini.  n'  appointmenl. 
I.a«e.  iM'-tUtiient  aw!  o«h<r  .ssurafi*-.  madt  by  deed,  on 
a  sale,  mortjiace,  demlw  <.i  •ttt.ni.  nt  of  any  properly 
or  on  any  oth.-r  dealln*:  with  .ir  for  any   property:   and 

(/))  In  Ih.  MormaKes  .\. .  USD  IMl  1,  r  112.  s  J.  and  ih.  »on- 
veyanrinp  and  l.aw  ..f  I'rop.rly  Act  I!  S.O.  IMU.  e,  I'. ft.  s  :',  a 
iiiortKai;.-  Ik  d.ttnid  as  ii  cUidinR  "any  charn.-  on  any  projierty  for  si- 
.iirlnn  iiMin.y  or  ii..iney'.s  worth"  In  the  laltir  act  properly  Is 
.l.lin.d  as  Inrludini;  real  and  p.  rsonal  jirop.rty  and  any  dehi.  and 
any  thing  in  action  and  .oi.i  olh.  r  ri.ulit  or  int.  nst  i:ven  If  on.- 
IS  at  liberty  lo  ijuallfy  '■\.'  rt.linition  in  th.  Moiinnms  Act  by  eoiitin 
iiu:  It  10  li-al  .stale,  ti:.  d.linition  is  d.fediv.-  for  the  present  pur 
pus.  I.eniiise  it  contains  no  ref  fence  to  Ihe  mode  of  ereailoii  of  the 
rhars.  and  would  in  I's  tiatiiral  meunine  include  a  v.ndors  lien 
or  any   o't.  r  eharci'  anslnn  hy  Implication  of  law  or  eiiuity 

(./,  \.  Ill  ss  t;  and  7  r.latinB  to  tin  effect  of  a  reccipl  in  Ih. 
iiody  of  a  lonyeyiujce  or  endorsed  thereon,  sie  chapter  11.  .4»«ii;He' 
•  .'  tht  M'iiIii'HK  .  !ll"4;  as  to  s.  JS.  ritatlng  to  tenancy  by  Ihe  rurtegy. 
s..  ehapi-r  IS.  Ihiui,  nml  Curtisu  in  Murliiiiyiii  l.iinii.  JIT*;  as  lo 
K  ;t'i  relatln;:  lo  tnerner,  m-.-  chapter  L'l.  )/iri;ii.  If.'lll  as  in  f^  t!t, 
r.latlnj;  In  ih.  assl.tniuent  of  ehosis  In  anion,  se.  ehapl.  r  11. 
{.■ismni,   '.f  III-    Mdrlij'tyi.  tilii;;, 

II)    Th.   MoilKaneS  Acl,  KSO    I'.ll,.     lU'    -    J,  e.inlaiii^  ideii' leal 
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■■;-«iin.>"  shall  luiM'  ii  liuiininn  corn  spuinlmi;  »illi  tliit 
of  ronvi'vanci'. 
h)      Umd"    shall    Include    iiu  shUiiKfS.      I.  nini' nU,    hcrrdiU- 
111.  nis,   «(i.'tli>r  ((irporial   or   lnrori>orial.  anil   any   un- 
<ln,i<i«<l  sliari-  in  i.ind   (») . 
(•')   •Miirmat;."  shall  iiiilml.    my   rliarc.    on   |.r.i|"rly  for  st- 

ciirini;  iiion>>  or  nioni>'s  worth  {I). 
(H)   "Morna-'    i  loi.     "  shall   iin'an   inomv   oi    moneys   worili 

N.I  iiii-d  >••■     1  I  nirli;ai;' 
(<•)   "Mormasi."  shall  in.lmli    any   |..  rson  from   liiiw  to  limr 

di-rivinu  title  under  ih.    orlKi'in!   iiiorttaK'-; 
(/)    "M  irtu-aiKir       ti:.!;    UK  hide  any   person  from   time  to  time 
•l.rKiiit;  titl.    liiid.  r  th.    original  morii'anor  or  eniitlid 
lo  ledeeni  a  iiiortna;;.    .u.iMrilni;  to  his  4  slat.-,   int.r.st 
i.r  ritlit    in   the  niorl^:as;id  orop.  rf, 
((/i    -I'Top.  ri%      -'..li   imlude  real  and  p.ison..'    ,  .operty.  and 
11.   (I.I.I,  and  an.\   thinj;  In  anion,    .n.l  an>  otii.r  right 
..r  inlerj-Rt; 
I*)     -IVilf^r'    slial!  tu.in  a  !■.  is..ri  api'oint.il  to  hi.l  '<n  llii-  pari 

of  li.  sell.  1 
III  rur.has.r"  shall  in.iud.  a  1.  ss.-.-.  ..  mort*:aE'.'e,  and  an 
int.iidlni;  pun  ih,.-*.  r.  li  ss. .  >"r  lu.ii  .iatee.  or  oth.r  jier 
soil  im.  for  valiiahle  lonslri.  ralmii.  taken  or  deals  for 
.my  i.roperly;  and  ■•purehab.  *  shall  hav.  a  rorre;,pomi- 
inu  iii.annK  wii*.  thai  of  piirrhasi-r;  Imi  sale"  stuill 
in.an   oiiv    a  sal.-   |.ropi  rly   so  lall.d 

;«     Ml  eor|.or.al  t.-n- ni.  nts  and  li.  r.dliaiii.-nis  shall.  :i«  recardu 

,t, .iiv.-.ian.'.    ..I    the  iuiiu.diat.    freehold   thereof.   IP'   In   uranl   iui 

w.ll    IS  in  lUi  ry. 


d.tiiiiiions  ..!  Ill,  ,M.rds  •.onw.vane,  ,  convy,"  •morinaKe.'  ■mori 
»;a«.-  m..n.  >,  luorlca;;.-.-'-  and  ■  ii.oriuaKot ,"  and  In  addition  proud.- 
oa  f.illuws; 

rbi  •■I--neumhiani-.'"  shall  inilml.-  a  in..rii:at.  in  I.-.-,  or  for 
a  I.  ss  .Stat.,  a  trust  for  setunni:  inon.>.  .i  iien.  and  a 
.hari;.  of  a  portion,  aiinuliv  or  oth.r  .apiial  or  annual 
sum.  and  ■.-neninl.ran.-.-r  ■  shall  hav.-  a  meaning  rorr.it- 
p..fidini;  with  that  of  .  neumhran.-. ,  and  shall  Include 
,\,iy  p.  rsoii  .ntiil.d  to  lh<-  hen. -hi  of  an  eucuiutfrance, 
lit    I.I  r..|uir.    pa>iu.iil  "r  discharm    thiTc^if 

i«|    rii.-  .\lorti:ai;.K  Act,  s    .'.  provid.saK  followa; 

(.  (  ■  Um-l  •  shall  inilud.  tmem.-nis  and  heredilai.i.nia.  cor- 
p.,r.-al  ..r  ini-orpor.al.  houw  s  and  other  buildings,  and 
al.so  an  undivided  uhare  In  land 


If,.  CONVEVANCINO  AND  LAW  OF  PROPERTY  ACT  9 

At  CHiiiiiot.  law  .■..rimiral  lu.n.lilainoi.tH  w.'io  sai.l  to  lif 

,„  l.v.Ty.  as  l«  .!.-  t.aMstVial.le  by  .Icliv.n  uf  possessi.m,  while 

,„.-..riM,r..al  hcrnlita.nH.ts  were  sai.l  to  lie  in  t?nmt.  because  a 

<l,....l  of  Kiant  was  .r.iuire.l  t..  .-.mvy  iboni.  if  .leHiivd  to  be 

,,,.„Hf..riv.l  apart   f. tli.    ,m,ss<.smom  of  auythin-  .•orpuro^il. 

S,.,.-.'  this  ena.-tnu'i.t.  tlurHoiv,  a  simple  aei>a  of  «ra..t  ba« 
|,...„  Hufti.M..ot  fn,  ,h..  transf.r  .,f  all  freehol.l  estates  m  po«- 
s..ss,on  m-  -nrporval  h.r.-.ii.an..  ,.t.  Tl„  .uetho.l  so  intr.Kl-.ee.l 
„f  -..nveyu.v  f reeimbls  In  ,!.•,.!  of  ^-la.it  has  sUl-rs.Hie.i  ail 
nthrt-s  III    piiicliee    i  M  I. 

The  wor.l  'u'ran;  •  is  the  i-n.per  am.I  t.'.-hiiical  term  to  be 
,,,„|,lnvr,l  in  a  .l.e.l  of  -rant  >  but  its  employment  is  not 
,,,s,.|,ilelv  neeessary,  ,or  ,t  has  been  held  -hat  »her  wonk 
m.'.eat.u-  an  intenfon  to  trrant  will  answer  ,h,.  pMn«H».  i-e 
|„  Kn.la.Hl  bv  the  (onveyanein..-  Aet  of  issl  ,,  s  .leeb-.n-i 
,,,„   ,,,e  us,-  of  the  woni    -L-ranf  is  not   n-eessary   lu  onler 

, nvey   tenements  or  h.nMlitam.nts.    ..ori>oreal    or    incor- 

por<';ll. 

,.  A   feoffment    other* Is.    u.an   by    rt-..!   hIk.II    be   void,   and   no 
f.offiienl  Rliall  liav-  any  tortious  operation  (/) 

5_(n  1,.  a  ■or.v.yan.v  t.  shall  not  '.»■  n.cssary  In  the  lltnl- 
„,„..„  ..f  „„  ..sou,,  in  t...  slmpl.  to  I.S..  ...■  «..rd  heirs;  ..  injhe 
H„..,.t.on  or  an  .-state  In  tail  -o  -  '>..  «ord  h-trB  o  .  .-  .hhI>^ 
,.r  ,n  the  limitation  of  an  ...at.-  In  taP  tnal..  or  m  ""/""'"-•'; 
:..,...  .ords  h...rs  lual.-  of  .h.-  ..odv,  or  h-ir.  fema -  "'^^J^^ 
,')  r-or  th-  .H.rp...  ..f  miH.  limitation  It  «l.all  1"  .-alii.  .  at  n 
,  ...:;!.vane..  to  as.-  tl,-  uords  in  f-e  simp..-.  In  . all,  >»<--;; 
:,r  „.  .all  r.  loal,.,  a.-.-nUn.  to  .h.-  l.ml.alion  Int.nd.-d.  or  to  »».-  an> 
,.,l,..r  words  sutr..l.-..tlyindieatin«  111- llmllall.mint.-nd.d. 

:*  Wh..r..  no  wordH  of  ImO.atlon  ar..  ..s.'.l.  t-.e  '•""->■-'■;•;"''' 
,„....  .11  .11.  ..Stat.-,  rl.li..  .1.1.-,  m..-..s..  clai.a  and  demand,  whleh  the 

,,.,  Williams.  U.al  Pr..p.rty,  Jls.  .Ki..  p.  imi  See  alBO  Armo.ir. 
Itfal  I'rop.-rty,  -nd  i^d  .  pp   "•"•';  IT 

(»>   .Hhep    Touch    --!<  „._,..,« 

,„.,  shov..  V  Plmk..  lT!.:t,  .'.  TU.  i:4;  lku:«er«ton  v  Uanhury. 
,H--..    r.  Hh.      IM       Williams,   U.al   Property^  L'Ut  "^J'    -'^ 

,,)  s.-.-  Arm..ur.  H.al  Prop.-rty.  ■-'nd  .-d..  PP.  309,  SfiSfi,  Wll 
lii..!.:^    K.-al  Property.  :;i»t  ed..  PP    U9  150. 
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convfylng  iiartlcs  havi',  In.  to.  or  on  tin  [iroiitrty  conviyed.  or  ex 
lirinsi'd  or  tnt.ndcd  so  to  b*',  or  whicli  lliry  havf  power  to  convey  In. 
to.  or  (in  till-  Kiiiir 

(4)  SiiliHiTlion  :;  shall  apply  only  if  and  uis  far  an  a  contrary 
Intention  do.s  not  appiar  from  the  i-onveyancf,  and  sluill  have  cftect 
subject  to  thi-  terms  of  the  conveyance  and  to  thi'  provUlons  therein 
contained. 

(f))  This  (M'ctlon  shall  apply  only  to  conveyances  made  after  th«- 
I.St  day  .if  Jul.'..  1S86. 

It.  .\n  I  xclKince  or  a  partition  of  any  tenements  or  herrdit-i 
inents  shall  not  Imply  any  condition  in  l;iw.  and  the  word  "t;ive" 
or  the  word  ■■t:r:int"  In  a  conveyance  bUuII  not  Imply  any  covenant 
In  law.  e.\re|i(  so  far  as  the  word  "Klve"  or  the  wiird  ' 'rfranf  may. 
by  force  of  uns   Act  in  force  In  l')ntarlo,  Imiily  a  prant. 

IS.-  (1)  Where  by  any  lettern  patent,  assurance  or  will,  made 
and  execm.d  after  the  l»t  day  of  jily.  1S34.  land  has  been  or  l» 
Rranted.  conveyed  or  devised  to  two  or  nmre  persons  other  than 
executors  or  trustees  In  fee  simple,  or  for  any  leas  estate.  It  shall  hv 
con  Idered  that  «uch  p«Tson»  took  or  take  iu<  tenants  in  common, 
and  not  an  Joint  tenants,  unless  an  Intention  sulllclenily  appears  on 
the  face  of  such  letters  patent,  a.ssurance  or  will,  that  the;  are  to 
lake  as  Joint   ti  nants. 

(2)  Tills  section  shall  apply  notwithstanding  that  one  of  such 
persons  Is  the  wife  of  unothi-r  of  them. 

H.  Where  hereafter  two  or  more  persons  acquire  land  liy  lenpth 
of  poasesBliin  th.  y  shall  be  considered  to  hold  as  tenants  in  common 
and  nut  at<  Joint   tenants. 

15      (1)    Kvery  conveyance  of  l.ind.  iml.ss  ,^n  exception  Is  spe 
dally    made    therein,    shall    Include    all    houses,   outhouses,    edltlces. 
barns,    stahlen.    >arrts,    gardens,    orchards,    commons,    trees      wiHids. 
underwoods,    mounds,   fences.   hedKes.  ditches,    ways,    waters,    water 
courses,      IlKhts.      IiImtII.  s.      privlleues,      eas.iiients,      prclrs.      com 
miMlltl.s.    eiuDluiMi  nis.    h.redltamenls,     and    appurlenaiieis     what 
siirwr.      Ill     su<h     l.iiid      belouKinu     or     in      anywi:;.'      apiiertainlnj;, 
or     \uili     ilii      -i:ni,     (t.niis.d,     h.  Id.    used,     oeeiipl.d      and      enjoyed 
or     !ak«u     1.1      kuow.i     ;is     part     nr     parcel     thereof:      and     if     the 
siiiiii    purports  lo  <  mt   ■  ;.    -si  istali-  in  tei-  slmph  .  al.so  the  levirMon  oi 
riM  rsSiiiis    1.  iti,iiiiilir  unil  r.iiiain<!ers.  yearly  and  oilier  rents,  issues 
aiitl   j.rohis  <ii   ilii    .saiii.    l.iiul  and  of  .vry   part   and   iiare-  1  ihenof. 
.mil    .1.1    'h.     isiaii.    iitlit,    illl.  .      iiiiinsi.     Inh.  rllanc.  .     use.     trust. 
l.riii..m     1. 11. Ill     i  ,,v,c,  .-Mini,    iliiliii    ami    ili  lu.md    wliatsm  ver.   nf    ihe 
v.ranliir.    inlii    mil    "t.   nr    iiimn   itn    siiii.     land,  and   every    part    and 
p;iii.|   Hi. I. lit.   »i'l.   Mull    .mil  iM  r>    iif  lliiir  aiiimrli  nancs    In) 

iJ)    K\>.|ii     IS    Hi   iiinMNamis    uiiili  r    form,  i    .\ets    relaiint;    lo 


(  rfi     \s   III   i>    IT. Illl 

of   Ihe   sanie   Hialiili 


iif  •ininini:  ruhls.'    s.  e  ss    1''.  !'• 


ONVKYANflNi; 


short   foriiiK  o'    lonvisani  .s. 


vi'vancth  in: 


kM.  LAW  OK  ritOJ'KUTY    ACT 


It 


Uiisi  s.ciion   s 


li.ill   iU'ply   <•"'>    '•'   ■"" 


adt'  ;ifi'  r  ili.-  '.st  day 


of  .Iul>.  IHM' 


:WI    It   sliall    run    I" 
iif   11   purchase   fiir    v 


arv,   in  (inli-r  u<  inaiiii 


ain  111''  <lil«nci 


alur    williiiiit    nollo'.    I'>    I 


ro\r    iraynirnl    <'t    th>' 


imirtKuK''  'I 


iiilii  y.  tir  imrrliasf  money,  o 


r  any  part  iliereof. 


Iti    Any  prop 


rrty  may  !»■  r<)ine>e(l  by  a 


another    persi 


m    by    the   like   means 


erson  to  liltiiself  jolnl- 
by    which    tl    mipht   b.- 


•I    l)>    liiiii    to   aiioiiier   pi  r son. 


eonvejed   or  a.ssUlled   b.- 
hiisliaiid  aioni'  or  jolnti> 


111    ma) 
ife 


in    like    n 


lanner    be 


biisbund  to  111:    wife 
with  another  person 


li\   a  wife  to  litT 


B5    If   any 


,  111  r  111    mortuai;o 


r   of   propel  I y 


I  Itleliie 


nl.   deed,    will    "'■ 


apeni    eon(e:iis  any    si 

irlal    to    the    iille.    or    any    ennrnbranc 


or   his   BolU'itor    oi 

iber    instrument    ma- 

'roni    till'    piirrbaser    or 

':zz:z  ;:i:^ib;-at;7  pedi..e  upon  «b.cb  ,b..  .i....  depends  ar 

...v  depend  in  order  to  tnduee  him  to  aen,,,  the  title  offered  or 
Irod.ieed  to  hltu.  with  mten,  to  defraud  smi,  seller  ..tort.apor.  .oil 
nor.  or  a.ent.  irrespe.ti.e  of  any  criminal  l.abil.ly  lu-  .-.-";-^; 

incur. 1  be  It.bb.  a su„   of  the  ^'"^^^l^'^';  "'  "'"^'^:^;Z 

,„ose  clatmln.   under  him.  for  any  loss  sustained     -""■•'/ 'J,, 
,„   anv  of  them,  in  eopse-itonee  of  the  settlem^..  deed    will  or  otb  r 

instrutnen ..cutubrance  so  concealed,  or  of  any  '■'-"""'-»•■;> 

.n>  person  under  such  pe.M.tve  whos.  ri.h-  w>.s  so  ..ouc.a>-«  b  he 
f,„Hlcatl,.M  of  such  pedigree:  and  in  he  rase  of  land  In  ' -  "'•  J  ^^ 
Mieh  dama.es  where  the  property  is  ,.  rov^  r.d  from  such  p.  as. J 
or  tuort.u.ee,  or  from  .hose  claim.n.  under  hi,.  esard  sha  ■  b^ 
Had  to  any  expenditure  by  Ibeni,  or  dtlo-.  or  an>  of  He  n.  ,  .  Im 
I.r<)\emeni;-  on  the  land 
;,i     /.',■,(,/"  I /<h'    '"o/    I'o/d/i'.no    oo<r.^;"'/-^ 

1,    IS  Lev Mil.     .e„,,ennh   O UMlliseu.       I  he    laVS    .1.1.. 

e„„NeV.,nees  |   „„  u  I  u..c>  .11:0  le   1 1,    1  i  a  .1.1  ..l'  .Te.l . '  .,rs,   l„„    m 

,,.,ler   111.'    llie    r.le.enees   t„   ll,e   s-atMis   alVeetmu    .ur    !..>.    ol 

m.„i..a.e  „„,v    lie  as ,.!<  t- .iM"-'l>l'     ' '      P^  .•visk'-.s -M  h. 

lM„pl„ie„l     .   -atiees    .\e,    a;i,i    ihe    e.,^,mle    ,.n.v,s:.„l^    ..l 

,Kr    Assign. „e„i.      lui    l'.-ele,e„e,.    .\rl    ale   se!    ,ult    lieluU. 
■riie  Wrau.iuleiil 

•;    I.,    C.      , tail's    the     f,.l!..WlhV'    (imMMl^ll' 

M\atH-es  '  ,      111  ir 1  "'■  civ.iil.M- 


,„ue,...„iees    Ae<      l{  S  .  •      I'lU     e      KC     *^ 
IS     .Mill     fCLMl'il    I"    <■""> 


,,,    \U    s     :•   -convevanee-    is  d.  nned    as    met  idhm    n^''.   crunl. 
..li.rafinbar.ain   charge.  e„c„mbra..ee.  limitation  of  UR-.o.   u,-HOf. 

,n     lo  or  ou,   or    nal    proper,  ^    or   p.  r-onal   pr M.s    by    wr- In.  or 

oiherwise    and      i    al   o.op.i.     •    is  d,  lu.ed   as    Imludln.:   land,     ten.^ 
lo.nls.  hereditaments,  and   M>>    estate  or  inter,  si    -herein 

llie  Ktitlisb  staiiii'    1 '•  Kl" 


(((»   Ss 


and  "i  a:e  derived  from 


It 
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S.  Kvory  conv.'yancf  of  real  or  ixrKonal  propfrty  and  rvt-ry  Imnd. 
»vh,  JiidKiiitnt  and  •■xt'rulion  ai  any  I'I'K'  'lad  or  iiuidc  or  at  any 
ilinf  lii'naflcr  lo  1n'  had  or  inadi'  wllli  inli  lu  lo  drfiat,  hindiT.  df 
lay  or  difraiid  cnditors  or  otlnis  of  ilifir  Just  and  lawful  acliois. 
siilla.  di'lil.s.  arcoiinls.  daiiia;;is,  pinaltiis.  or  forffitnr.s  shall  l)< 
null  and   void  a.s  aKain.sl   surli   i>i  rsons  and  Ihrir  assigns. 

4.  Where  a  ooHMyanc-  niadi'  liy  a  ti-nanl  in  tail  is  liupiarli.d 
iindw  siclloii  ^.  it  shall  nin  rllul.  ss  In-  as  valid  as  against  lln'  hiir- 
ia  iJill,  and  all  p.Tsons  iniitUd  in  ri'vrrsion  or  riinalnd<  r  iis  if  this 
Art   li»d   not    lifi'n   p:i.s;i(d. 

6.  Section  :t  shall  not  extend  lo  any  .state  or  Inienst  in  real 
priiperty  or  pt  rsonal  iuoim  rty  eoiue>.  d  upon  >;ood  eonsid'  ration  anil 
botiti  fiilr  to  any  person  not  hiving  at  the  tint.'  of  the  ionv.>aii(i 
to  him  iioiln-  or  knowledge  of  sidi   inti  nl. 

O.-  (I)  Sertion  :i  shall  aiuily  lo  all  cunv.'y-tiirs  .  xeeiii.d  with 
the  intdit  in  that  seetion  sit  forth  nulw  llhslandin^  that  the  same 
may  lie  executed  upon  a  valuahle  c  imsideralion  and  with  the  inleti 
lion.  ii8  lietweeti  the  parties  to  the  saiue.  of  actually  iranslerrin^;  to 
and  for  the  liineCit  of  the  transferie  ihe  Inietesi  e\|iressed  to  l- 
thereby  fran.^'erred.  unless  the  same  is  protect,  d  iiiidir  siciion  .''.  b\ 
roiuson  of  hnnn  A</ev  and  want  of  iiotici'  or  knowledt.  on  the  part 
of  the  purchiuier. 

(2)    This  section    shall    not    apipl>    lo   atiy    instrumeiii    ,  s.  iiiied 
before  til.'  ind  day  of  March.  IST. 


Il     In    peov'uli^l    liy    tile    Assiirilllients   .tel     I'll  iVrelires    Ael . 
K,S(».  e.   l:!t.  ss,  .')  .■iiiil  ti,  as  I'nil.A^s  i /< '  . 

II  (I)  Suhj.'i  to  th.'  iiioiisitnis  of  s.dion  0,  every  wift.  ci  ii 
Tey:uice.  assii;niiieni  or  tratisi.  r.  d.liviry  o\er  or  iiayiii.nl  of  uoods. 
diatlels  or  •iTeets.  or  of  hills,  honils.  not.s  or  securiths.  or  of  shar.-s. 
dividenils.  pretuluius  or  lionus  In  ati>  hank.  coiu|>ain  or  corporation. 
or  of  any  other  i.ro|ieny.  r.  al  or  p.isonal.  made  hy  a  i.erson  at  a 
time  when  he  is  in  in.'^oU.nt  cirt  umstauies.  lU-  Is  unahle  to  pay  his 
dchtJi  in  full,  or  knows  that  h.  i-.  ..ii  M..  .v.  of  insoUincy  wilh  in 
li>nt    to  (tel.at.  hinder,  (h  lay    or   pnjuiliei    his  (r.dilors.  or  any    on.- 

c  '.  S  (',  was  addid  in  \<'-  hy  ilie  Ontario  slulul.-  ".".  \  i  II.  s  I. 
l)as.st.d  lor  Ww  puriiose  of  d^  chuiim  the  "iru.  i  inislnietion"  .•!  the 
statute   of    Kilzaliilh. 

(h)    'Hie    effect    of    these    SI  it loii.,    is     (at.  fiillv     and     cotiei.-,.  ly 
»(.*.. <1  in  1'a.sHels,  Ontario    \.-sl^tiiii"n's    \c!.    Mi  .d     lUll.  pp    H  ff 


wm^'-.m^^ 


•f&dS^V^ 


)«i    KUAIIDt'UCNT  AM>  VOI.INTAUY  MOKTUAUES  i:! 

..r  inor.   of  lli.iu.  sliiill  .18  ■.i^:^\nM  th.-  cr.dltor  or  ii.illtor«  inji.r.d. 
(IrliiKd  or  iir.Jiidlr.d  1m'  null  and  void 

(J)    SubJ..I    to    the    provlsiiiiis    of    svctloii    i.    .  v.ry    wicli    Kill 


■onviyiiniT,  :iy.si(;iim»ul  or  iriinK' 


ifcr  delivery  ovi  r  or  payiiiiiil  iimd<-  by 


I  clrciiiii.slano  ;;.  or  iinalil^   lo  i>ay 


ulM-rMni  btiiical  llulliii.  in  insolv.ii 
his  d.  bis  in  fi'll.  or  knowing  l.lm.s.lf  to  b.-  on  the  .■vr  of  ln.sol\.m-y. 
to  or  for  A  rr.ditor  with  tlir  Ini.ni  to  Kivr  rikI.  «r.-dllor  an  unjimt 
l.r.  f.  r.  nee  over  his  other  crediiors  or  over  aii>  one  or  iiior.  of  Iheiii 
■ihall.  us  utaini^l  tt>"  creditor  or  creditors  injured,  dehiy.-d  |.rejudi€*d 
or  |>ostpor\ed.  bo  null  and  void 


(;;)  Subject  to 


the  previsions  of  iwction  li.  if  suili  a  iransactiou 


with  or  for  a  creditor  has  tlie  effect  of  nivlns  that  creditor  a  yrefer- 
■ditors  of  the  debtor  or  over  ;tny  oni'  or  morf 


over  the  otlu  r  cri 


„f  ih.iu,   it   shall   In   and   with   re»pe(  i    to  any   action  or  procc-dlng 
hereafter,  is  brout:ht,  had  or  taken  to  ini- 


\liich,  vkilhin  siMy  days  t 


ac.h   or   Set 


aside    such    Iransailion.    be    presiniud    J'ri. 


fori 


U> 


liave 

be  an  uii 


been   made   with   ttie  Int.nt   iiienlionei 


I  in  sut>se(tion  u'    :ind  to 


ijusi  pief. Telle,'  within  the  in.  aiiloK  hereof  whether  the  mHW 


is  m 


ade  vohinlarlly  or  under  pressure. 


(4)   Subject   lo  the  provlsditis 


of  seetion  ti.  if  such  a  Iransailion 


ulh  oi    for  a  creditor  has  tlie  effect  of  uiviPK  tJiat  cndilor  a  pref.  r 

iiee  OVI  r  the  viWr  creditors  of  tlie  debtoi   or  over  any  one  or  more 

if  ih.  debtor  viithin  sixty  days  after  the  i rans;ici Uin 


of  Ihelil.  It   -ilial 


.akes  an 


assit;niiient   for  lie    benetit   i 


iif   his  creditors   !«•   presumed 


iniiiii    fill  II    to  have   been    mai 
ictlon  •-'.  and  to  !).■  an  uiiju.t  ir 


I,    with   the   intent   mentioned   in   sub 


iferi  nee  williiii  tlie  meaning  hereof. 


ulielher  the  saiiu 
C )    Tlie   woi 


be  madi'  voluntarily  or  under  pressure, 
d     ■cndilor''    ((>    in    the   llfih   and   sixth    luiei 


subse<tlon 


in  th 


liUd  and  third   lines  of  subsiclion 


of 


and   in 


till'    s. 

and   1 1 


rond  and  third  lines  .f  .^nlisiction 


4.  shall  Include  any   surety 


le  enuo 


would   upon  paynieii 


rser  of  any    [inuiils.sory    note  or   bill  of  exchauK"    »bo 
bv  him  of  the  debt,  promissory  note  or  bill  of 


I xchan: 


in   res 


pi  el   of  w 


hich  such  sureiyship  was  enteri'd   Uito  or 


ich  endorsement   was  i;i 


iven  btrome  a  creditor  of  H"    pi  raon  (.'iviiK 


wiihin  the   luianln^:  of  these  subsections. 


su 

I  lie   prel.  reii'-' 

(I  (1)  Ndihiiii;  in  ihi-  next  preceding  s.ciion  shall  appl>  to 
an  asslj;iiimnl  luade  lo  the  sheriff  of  the  county  or  district 
in  which  the  debtor  resides  or  earrhs  on  bualneas  or  with 
the  consent  of  a  majority  of  hla  creditors  liavlnK  claims  of  SlOe 
and  upwards  computed  according  to  the  provisions  of  section  'JS.  lo 
another  assif;me  resident  v*ithin  Ontario,  for  the  purpose  of  paying 
raieably  and  |.roi.»rtlonately  and  without  prefi  rence  or  priority  all 
Statute  of  Kllzabeth. 

(e)    In  the  liftli    11m'  of  subs.    .'.   In   lb.    second  line   of  sub-!.    3. 
and  in  the  second  lln.'  of  subs   4.  as  printed  above. 


I 


I* 
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^  ! 


il 


I  ill; 


III  .i.dliors  of  111'  drbli.r  rlii'lr  Just  d.l.is.  nor  to  ;iti>  h:ii<i  fill, 
null'  or  i.iiyiu.  til  iildp  In  til.  ordinary  course  of  iriidi-  or  ralHni: 
to  an  In-iocnt  imrrliasir  or  I'.rson:  nor  i.>  any  paym.nt  of  mom  > 
to  ii  Tcdllor.  nor  In  any  hon^i  t»h  ronwyann  .  unKJuntinni  iransfer 
III  d.  ivory  ,.\t  ..f  any  cfMMlM  i.i  piopfrty  of  an>  kind,  which  Ik 
made  In  c^nsid.  !  ion  of  a  iirfsint  actual  i>;nii  n,lr  |ia>iiirnl  In 
nioni'V.  or  In  wa>  of  .■..■ciirll>  for  a  prt  s.  ill  arlnal  hd.iii  /ii/i  advance 
ot  on.y.  or  «li.  i.-  mail.  In  conslil  ration  of  a  (in  wnt  Jirliial 
hnn:i  ■!•■  sale  or  delivery  of  himmIh  or  other  |>ro|i.rl\  where  the 
niiinev  pud.  or  the  i;iio(ls  or  other  iiropi'ri%  sold  or  dellver.d  boar  a 
fair  and  r.  isonahle  nlailve  value  lo  the  consideration  thi  refor 

._•>  In  ihe  case  of  a  valid  .sale  of  uoods  or  other  property,  and 
pa,  iiieni  oi  iraiisfer  of  the  c«n»iderallon  or  part  thereof  hy  the 
piirchawr  to  a  creditor  of  ih.  v.ndor.  under  lircunislane.  s  which 
would  reiid.  r  Miid  such  a  paviiient  or  transfer  hy  the  d<  blor  per 
son. illy  :ind  directly,  the  payment  or  transfer,  even  thouKh  valid 
as  nsiMcis  the  piir<  baser,  shall  b.  void  as  respeeis  the  creditor  m 
whom  the  same  Is  made. 

i:;)  Km  r>  .issi-nmoni  for  ih'  n.  n.  rai  betieHt  of  creditors, 
vtlilih  is  not  Mild  under  section  .'i.  but  Is  not  made  to  the  sheriff,  nor 
I-  iiiy  otte  1  person  v^llh  the  prescrilied  rontunt  of  creditors,  shall 
Im  \oid  as  aj:ainst  a  sul  siMpicnt  asslKntmnt  whlob  Is  In  conrormity 
with  this  .\(t  and  shall  be  subject  in  other  respects  lo  the  provis 
Ions  iheteof  until  and  iilibss  a  suh.s.  .p.ent  asslunmeni  Is  oxi-ciilod 
In  accordance  iberiwlih 

(J)  Where  n  payimnt  has  been  madi'  which  Is  void  under  ibis 
,^e^  and  ..u\  valuable  sie,irit\  was  Blv.n  up  In  consideration  of  the 
payment  me  cr.ditor  shall  b.  .niitled  to  have  the  security  re- 
stored, or  lis  value  iiiadi-  uood  lo  bim  ticfore.  or  ix»  a  condition  of. 
the  r<  iiirti  of  ihi    pa>  nioni 

I.'.)    Noiliinu  herein   «hall 

(III  Affect  Thi  \\,i,r-  \il.  or  prevt  nl  a  dibtiir  providing 
for  payment  of  waweB  due  by  bIm  In  accordance  with 
Ihe  provlHlons  of  that  Acl. 
Ih)  Affect  any  payment  of  momy  to  a  creditor,  when  such 
creditor  by  reason  or  <m  aocoiini  of  such  payment,  ha.-- 
tost  or  Is-en  deprived  of.  or  biui  In  cood  faith  Riven  up. 
any  valid  sei  arity  which  he  held  for  Ihe  payment  of 
the  debt  so  paid,  unless  the  .seiiirity  Is  restored  or  Its 
value  made  Kood  ii>  Ihe  ireditor 
li)  .\pply  III  III!  siihsliiutlon  In  i.-ood  fai'h  of  one  security 
for  aniiih  r  seciiilty  for  the  same  dihl  so  far  as  the  deb- 
tor's estate  Is  noi  i(,  r  bv  lessened  In  value  to  Ih.'  Olllel 
cnditors.  or 
(</»  Invalldati'  a  M'c  i.riis  iven  to  a  creditor  for  a  pre-exist ini; 
ill  bt  where.  1>  reason  or  on  account  of  the  nlvinB  of 
the  security,  an  ailvanco  In  money  is  ;  i  ide    ■    ;hc  debtor 
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by  th-  ondllor,  in  ih.-  h'-mi  fid,-  belief  that  the  advanee 
will  .nabl..  thr  d.t.uir  to  continue  his  trade  or  bu8ln<-M 
and  to  pay  hln  dibl»  In  full 

Th..  Fniu.lul.'nt  (  o.n.N  iin-.s  A.I.  U  S.I  >.  HtU.  .-.  105.  c.n- 
iiiinH  tho  followii.tr  i.n.visi.ms  will,  rettur.l  t--  th.-  .•..nv..yunc«. 
Ill  friiu.i  of  piir<'h!iN.'rs  (./)  : 

7  Kv.Ty  conypyanr.-  ..f  nal  propnty  had  or  .i.ad..  or  at  any 
tin...  h.r.afi.r  tn  U-  had  ..r  .nad.-  with  ml.  nl  to  d.  fraud  and  drcolv* 
such   p.-r=...n  a«  n.»>    have  purrhas-d   or   shall  afterward.  purcha«c 

Huoh  r..al  pr rty  shall  1-  d.-.u.d  ..nly  as  aKalnM  that  ..vrson  and 

hlM  ;u«.sli;ns,  a..d  all  p.rsnns  lawfully  .lalmlne  und.T  hl.u.  or  them, 
who  hav..  p.ircha8..d  or  .hall  h.  r.aft.r  purchas,-  f..r  u....,.y  or  olh.-r 
Kood  .-onsld.'railon  th.-  »a..ie  real  prop,  rly  or  any  part  th.TPOf  to 
be  null  and  void. 

H  S,-etlon  7  shall  no.  .-xf-nd  to  or  1...  <on«lrued  lo  lmp.-ach. 
d.f.a..  luak.  null  or  x.ld  any  con^.  yan.v  ..f  r.al  prop.r.y  ...ad..  uiK.n 
or  for  K.i.id  conBld.rallon  and  (".""  /!''■ 

»  (1)  If  anv  p..  son  .nak.'S  a  .onvryance  of  roal  prop.rly  with 
anv  .laiis..  provision.  ar.lcl..or  rondl.U.n  ..f  r.-vocatlon,  deUTiulnatlon 
or'alt..rall..n  a.  his  will  or  pl.iu*.,r.'.  and  aft.r  such  convyanc  bar- 
Kains  S.11S,  d.  n.ls,.».  ura....s  conv.ys  .-r  .-harp.s  Ih,.  «.m..  or  any  par. 
th..r.H.f  to  any  p..rson  for  n.on..y  or  o.h.-r  pood  c.nslri.  ration  paid 
or  Klv.n  such  llrs.  conv,  vane.-  nol  l..-lnB  by  hl.u  r..v..k.d,  .uade  void, 
or  all..r..d  accudlng  to  th.-  powor  and  a.itl.orlty  .so  r.-s..rv..d  or  vx 
pr.-sH..d  .h.r.ln.  Ih.n  8..rh  Hrst  conv..>unc,.  as  touchlnfi  the  real 
property  so  afl.r  harsa.u.d.  sold.  ronv.y.-d.  d.  .uis,.d  or  charged 
against  th..  harBaln-.s.  v.nd.es.  l..ss....s.  Kran....-»,  their  h.-lrs  suc- 
ress..rs.  and  Ih.ir  assigns  and  acalnst  ev.ry  p.rson  lawfully  claim- 
ing und.r  lli.ni,  shall   b..  null  and   void. 

(■■)  So  lawful  niormaB..  ..lade  homt  liilr.  anJ  without  fraud  or 
covin  upot.  K...K1  ,.onsid..ratlon  shall  b.  Imp.-ached  or  Impaired  by 
force  of  this  Act.  but  shall  ....v..  the  like  force  and  effect  a«  If  this 
Ac.   had   nol   bet.n   passed. 

in  Noli.inK  In  ».c.lons  7  to  9  shall  ..xt.nd  to  a  conveyane*' 
which  Is  ..x,..„...d  in  sood  faith  and  duly  reKlst.r.-d  in  the  proper 
registry  oIHc  (..)  or  land  tltl..s  offic..  (f)  befor.-  the  ex.-cutlon  of 
the  conv.  yance  to.  and  befr.-  the  creation  of  .uiy  binding  contra/:! 
for  th..  conv.yanc..  to  any  sul.s...|U..nt  purcha*.r  from  the  same 
grantor  of  tl...  same  r.al  prop.rty  or  any  part  th.reof,  nor  shall  the 

(,/)  ss  7  8  and  ■<  ar.-  d.rlv.d  from  th..  English  statute  27 
Kit/.,  c  4.  Ss.'  10  and  11  .w.r,  add..d  to  1S68  by  the  Dntarlo  statute 
31  V    c    !t.  8«.  1  and  •-' 
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same  merely  by  r«ason  of  the  ab.sencc  of  a  valuable  consideration 
be  null  and  void  as  asainst  such  purchaser  or  his  belrs,  executors, 
administrators  or  assigns  or  any  person  claiming  by,  from  or  under 
any  of  them  . 

11.  NotliinK  in  the  next  preceding  section  shall  have  the  effect 
of  making  valid  any  instrument  which  Is  for  any  reason  other  than 
or  In  addition  to  the  absence  of  a  valuable  consideration  void  under 
sections  7  to  •>  or  otherwise;  nor  have  the  effect  of  making  valid 
any  instrument  as  against  a  purchaser  who  had,  before  the  28th 
day  of  February,  18GS.  entered  into  a  binding  contract  for,  or  re- 
wived  his  conveyance  upon  such  juirchase. 


(F)   See  chapter  S,  Tlu-  llrgixtry  Act. 

(/)    See  chapter  lo,  riu    Liiml  Tiths  Acts. 


.sir 


(  IIAI'TKH     II. 


MoKTtiAta;  AT  Common  Law. 


11.  ((.iivoyillicf  <il'  Ihr  Icii.il  I'siMli'.  p.   Ii. 

12.  ForfcitUl-t'  I'll  hicMcll  of  ciiiidilinii.  p.  IS. 
l:i.  l'(is,scs.siciii  i>\  liinil  aiHl  litlc  .k'ols.  |>.  H'. 
14.  Ai-<-nti<iiis  anil  iixliircs.  p.  JH. 

l.->.  CMpMcit.v  loiiiiikc  11  Ifual  inoitiia'jt.  |..  -24. 

Ui.  Capacit.v  nl'  luarriiil  woman,  p.  2.i. 

17.  Capacil.v  of  trnstrc  or  personal   ivpiTs.-ntativ   .  i. 

1,--  (  onsidri-alion.  p.  :'■:'>. 


§11.   Coiir:  minci  of  lh<  hunl  (sluh. 

I'.y  tile  ni.l  of  \hv  lifHcnlli  i-ciilur.v  ill.'  position  of  a  iiiort- 
„„..T,"  of  land  had  Imtohu'  ,1.  tinilcl.v  lix.d.     lU'  U^ok  an  oMalr 


dcfcasalilc   upon   condition     siibscincnl     ( (/ 1 . 


Till"    cssentiiil 


,•,,,„,  ot  M  n.orfja-..  at  law  l)ro;,nic  st.m.t.v  pvd.  and  to  tliii-  da.v 
;i  1,-al  nioi'luairc  rotains  1l>o  form  of  a  convoyam'.'  of  land 
>ul..i.vi  to  a  pioNiso  for  d.f.'asan.'c  or  for  m-onve.van<-  (m. 
p.-iyimnt  i /.  i .  allh..o.'h  llir  P  ii.Un<-y  of  mo.l(M'n  legislation  is 
,,,,.ivato  rliai-rs  rather  than  morteaj-rs  si  rielly  .oenlU.l  (  ). 
.\  e<.l,Nevanee  of  the  le-al  est;,le  to  the  morliiauee  l^  an 
,.sse,ii:al    f.alure   of   a    h-nl    niort-a-e    -/>.    and    l.y    virlMe   of 


(.1)    S.e   chapn  r    1.   Inlnnhirtoni.    SI. 

(/,>  s,.,.  .l.linitinn  of  munpr.;-  in  SI.  In  Ontario  u  laort^ase 
er.linarilv  .entains  a  nroMso  for  defeasance,  l.ul  in  l-nslard  a  l.rn- 
vis.,  for  ncnnveyance  is  usual.      See  -1   llal.l.urv.    Uiws  of   l-a.^lan... 

f.    1-1. 

(,)    s.e   eliapier    1^.    Tl:r    l.ini.;    Tills   .\'ls.   «!'... 

(,M     \s   to  mort^ti-es   in   lite   form  of  absolute  conveyances,   see 

chai.t.r   :-..    /--/'</    Mur„ru,r    n,    i:„n,i„.    S-.:T;    and    as   to  nmrtpuscs 

ulneh   le    reason  either  of  Iheir  form  or  of  their  subject  nuitter  do 

no,    convex    tlte   le.al    .state,     s...   chal.t.T    T-.     f.^unablc  Mortm-'X-"- 
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,h .wxa,,..,.   ,1...   M.orl.a...  .^.•.MM.,„v  H,1n.iss,.iH,..lo,' 

itic  laii'l  II- 

Th.  .-nlHlmo,,    „.,■    .v^u„^.■^> ■   „r,|H.as .il.    a    mor.- 

,„„,,.,,,:„„.,  1,,„1  ,„„.r,tinM  nwtaUM-l  in  a  ..onv.- an...  must. 
|,k'.  all  su.h  .•o,„ritH,ns  at  lau  ,  h.  striHlv  ol.sov  .,1.  olh.TU.s.' 
„„.  |,,„.,,i,   ,„■  i,    ,.  l„st    lunA.T  M,   far  as  th-  .■u„nunn   la.    ,s 

,.,„ .„,.,1.     T!n,saU.ss..,.M,lu>„l.,aU.as.wl,a.hn,u,anu.l 

: n,i,t,.a,  tl,atth,I.as.s|,„ul,llK    tu.-l-itr,linlu-l..ss,..    a>- 

.,..,.,..!  ,l«itli..ut  th.|.r..v,n,.s,-onM.ut  of  the  U-ssor.  su.-h  -i,- 
.„,„    not    tnl...   n„.vas,.naM>    uUhh-U.     Thr   Lssr.  .    l.T.-tttt, 

,„■    ,);,.   l,tio„.    asM^lH.l    th,.    UM>r    u,lhn„l    n.,,n'-ln,^    th. 

„.„i   „.   ,h..  i..ss,.r.  an.l  althoud.   M    uas  a,i,nm,.l   that    ha.l 

,„  ,,.„„„.,..,1  ,,  th,.  h.^s,.,.  u,M,l,l  hav..  a.-l,.,l  t.nnas.mahly  ,n 
.,„.  ,.l,,.u,„stan,-,.s   .n   u  ,.  l,h,.Mi,r.  his  ,-„ns,.nt .   ,„.v  ,..t  h,  l,.ss   ,t 

,,,„i„|,,  ,„al   ,h,.  h.ss,.,.  havin.   ,u..h.,.t,.,l  t„  ohM-n,.  th. n- 

,,„„,„  ,|,..|,.aM.  .as  f„r.Vit,.,l   •/-.      I.t  th.    sa,,-  ua>   -h. .n- 

„„„-    h,u    :ns>st...l   tha;    Uu iili >   t,.   n.|.a>ni,,..    ,0    th,. 

„..,,,„.,„.  ,h.ht    >,m.t    h,.  stn.-tl,    „hs,fv...l.      If  th..  .a..rt^a^„r 
,..,;l,.,l  .,M.....as  ,h,.,h.htonlh,    v..rv,|ayhv.,ll»   th..im.r1^a;... 


|.,  111,. lit    til.'   iiiiiftit    ,,t 


,|-   :|i,.   .■.in.liti.'ii    «as   -.ill,.    li,i-fV.M- 


i,,,l   ,|i,.  iiLHt-a^...!   .Stat,    h,..ain..   tl...  umrt-a-,'.   s  a 


alis.ililt.'iy 


II 


X,    ,„    ,i„.    a,.,,nM..K,i.     u.,.,1^    ■'.    .■.,.n..>an, ,     .n,l    tli....-    .«,■.■..    s. ,. 

^ tV>,/:C:";r:.n.,,,,.,..M. .,..t....ast,..Mt..a,a 

,,..„.„.,,,...| ..,  ,iariM,.v.,...Mi,.r..iwasM.,s,..lwin,in,h,.  m..an. 

s;;'!,-!,.   nr,r........   ,.,   .l,is..as..   u,   .li..,...,-:;.    /.-V"'    "-""'-"    '" 

'    '"Vn  'liarn.u    v.    Isaa.'s  .V   S,.,i.    lls'Mi    1    U.l!     I'T. 

,,,)    S.rahan.    l.aw    .,f    .M..|.,..a.,  s.    ::m.1    ..1.    I'l..    ivl.'.     >•'.■    '" 

,  ,„    ..„,„    ,,|„„a  in  81.     Th,    .:,.,...  stri..,   ral,.  is  a,„,li..rt  ."  tL-  '■.■-• 

.,  ,..„„.vanc..  With  .a  ..p.i.m  ,..  r.ta.r.has..  unh'ss  ,.  ap,„.ars  .l,a. 

^^.„„„  ,„„.,.    ,,,,„„  ,„..  ,„,.f,.itur..  as  n.  aay  o  1.,-   .  a.s..  ..t 

'  •  _  .  .        11       ..i .    .       ...       t-'iinitll         b       1 


nDrtKii*,'...     S...  cliai.i.  T    ., 


/.,.;.((    l'';rf';/(</..   ."    E'l^nfn. 
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SIJ.    KOltKKlTl  i;l-:  ON   HKK.UH  OK  CONDITION.  1^' 

,  ,,„„|„H.M.  thnu-li  it  .ntillcl  iho  in..i-ii,M«or  to  ir.'t 
!,M.k  tl,v  land  ru  n.p.ynuM.t  of  ih..  movt^Mu.  ,l.-l.t,  w.s  not 
,l„nn-  ns  r.uUuu'.nu;  .n.v  ..stat-  in  iIm.  lan-i.  It  uas  nuTelv 
,   /„„•,    posMl.ilitv.     Tin.  iMMiHil   of  il.  Inmcv.T,  .l..scci..l.>.t  like 

: stMlr.  ami  >o  if  thr  inUnvst   n,ort-a-c.l  was  a  tVp.  on  tin- 

,l,.,,tii  of  thr  uiort-a-or  it  .Irvolvcl  .m  Lis  In^ir  i  Ai. 

jl:;     l>,,s\' ss:<i,i  'if  hiiiil  nil''  liUi   '/'"/•-'■. 

A  l.-al  niortua'i.-  !>>  ^U■\nv  of  th..  convcyainT  lo  liin. 
„f  thr  U-al  .slate  is  th,  Irr.v  imant,  that  is  to  sa>  .  tlio  per- 
son who,  havn,-a  fivrhohl  interest  in  the  lan.l,  has  the  per- 
n„H-v  or  possession  of  the  rents  an.l  prolit^  '' ' .  an.l  is  entithMl. 

i„  ,he  absenee  of    reserva.i r  a..nvemen1    to  the  enntrar>. 

1„  ,.„„vert   his  h-al   ri-ht   of  possessmn  into  ;,etnal   possession 
at  an\  time  ( ,;'  > . 

A  h"^al  niorluauee  of  re,-,l  estate.  -..  hetbe.  of  the  !Ve  or  of 
a  luV  nil.Test  tlieiein.  is  enlilhMl  to  llie  nuuiim.^nts  of  title 
1„  ,|H-  estate,  an,l  a  leual  nn.rtua.ee  of  leasehohl  is  entitle.l 
,„  ,!;,.  Irase  an.l  all  . l...inn,.hls  r.^latin-  ..nly  to  the  i.rin  <  I;  •  ■ 
I:  is.  le.u.'X.T,  pn.Ni.l.M  in  Ontari,.  l.y  tl,,'  ,M..rt.aa...'s  \r\. 
|;.S  (t.    I'.tU.  .-.    1!-.  s,    i.  as   foll.ius; 

i    \„i«ni.Man.iiie.    ain     ^.i|allal...n    ...    .he    .-...nrar.v,    a    morl- 

...,..,„■    ...  lenu  as  liis  ii=ln    u,  iv.t.  ..n   sal.sis.s,  shall   1 n.itle.i,  a- 

r..;...„nalil.  .i.n.s.  ..n  his  .v.iuesl,  anrt  a.  his  (.« n  .•..s.  Mu\  ou  }Kxy 
,„„,„  ,„■  ,,„■  ,n..rl,.a.e,.V  .■..^as  and  exp.  lua's  in  .ha.  h  fait.  ...  m- 
.;„.,■,  an.l  r..ake  .opies  ...■  al.st.-aets  ..f  or  .xtructs  from  the  docn- 
„„.„,s  ,.1  M.l.  ..lalin.u  ...  .h.  iM,.i-.u:;^,.l  pr..p.r..v  in  ih,  e„s...dv  oi^ 
puner  of  .111'   i]i..ia;;ai;i'e. 

,/,)  S.rahan,  ..,..  <,,..  p.  1'..  Th.  .-...u-.s  of  lau  did  n... ,  la.v - 
,^.T  rnlir.-lv  lose  si^h.  ..t  .he  far.  -ha.  iIh  suh.ian.ial  p.n-....s.  ..I 
,l„.  iransac.ion  «as  np;.lv  >o  ui^.■  a  seeurilv  .o  th.  naat^a^.-^ 
.-,.,.  S'l  »,nv.  .\s  to  the  pr.-sent  law  .zov.rninu  .1,,'  de.  ..l...ioi>  of 
,he  nu.;.«a^..l-s  in..n.st.  s...  .'hapl.T  tT,  l'rr.s..„s  KnI.fl...  on  l>n,tU 
iif   Mnrliiminr. 

(M    Cini.liff   v     Kit/siinn.ons.   llt'lH    1    K  IV  SI'. 

(,)     Si-i      lliap...-     --,      t.d'.H     '«.'■    I'llSKIKXKin.    S-1-'. 

,/,■>    Smith    V.    i-hirh.'St.-   ,    IXtJ.    •-'    I);      .v    W.    :'     .     IS    !;.<■.    1>: 
M:inneis  V    .\1.«.   ls»<".  -"'  <'h  1>,  '-■'■  ^   ''  '      '■"'- 
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J14.   All  ri  Hulls  mill  fi.rl  iin  s, 

Kvcrythii'i:  that  tlic  mi>r1i.'ai:i)r  ailils  to  the  imppcrly  td 
improvi-  its  valiU'  nuisi  tic  tiik.'ii  to  1k'  an  acciTticn  tor  \\w 
iK'iicfit  of  '.lie  iiiortu:a>^iM'  i/i.  ami  a(l<lilioiis  made  Ity  a  scciiiid 
inoi-ljjafreo  cimrc  to  tlic  bciictit  of  tiic  lifst  uioitaacci  im). 
The  goodwill  whU'h  attaclus  to  a  |.iii-ti<Milar  liousc.  a^  .iis- 
tiliililishcil  Iroiii  till'  ^'codwill  whicli  attaclics  to  a  pail  !i-ular 
indiviilual  li.\  reason  of  liis  pi-isonal  skill  and  ri'putatioM.  ui- 
crcasrs  the  value  of  tile  house  and  therefore  the  iiioi  t'^aLree  is 
eiititli'd  to  it    I  II  I. 

If  chattels  ai-e  aniieNe<l  or  aflixeil   to  laud  thc\    aie  llure- 

ait.r  Uiioun  as  lixtuns.     They  lose  their  character  of  chattels 

and,  as  part  o|'  the  land,  assume  the  ciiaracter  <  *'  •■ealt.v.     The 

owner  of  challels  will   thercfoic  lo.sc  his  title  to  thcTn  l>y  an- 

iiexiuu- them  or  iiermiltinu'  iheiil  to  he  anmxed  to  ila    land  ot 

another  pi  I'son.  notw  ilhslandiuu-  that  he  may  stipulate  for  the 

i-ivdtt   to  remove  llie  lixtures  and  thus  to  recon\<rt  tlieni  into 

chattels.     Three  kinds  of  ipnstions  may  arise  a.-  to   lixtures. 

na'.ieh.   I  I  i   as  to  the  device  of  annexation  which  is  reipiircd 

in  order  to  conwrt   chalteU  into  lixtures.     l' >   as  to  the  ii'_dils 

of  the  ov.  iicr  of  the  eou\er1ed  chattels  as  aL'ainsI  the  ou  iier  of 

the  land,   ami    <'■'<'    as  to  the   ritihts  of  llie  owner  of  the  c.n- 

\c!ied  chatteis  as  against  a  niort'jaiice  ^r  .jrantec  of  tlie  laml. 

IM  l;i  r.  Kiuliiii  V\  li:,rn.  I'nmMl.  Issu,  \i\  Tli  I V  L'L'r.  .-.■  ]K 
-:;.,  ..>,  I  ;o  N  Him!'.,  hi  r.  I'.-.lo  r.  l'~i".  1  .M'HH  I',  -'v  !'•<;  ""■:■  IH 
i;.C.  II'.T.  .\s  111  \\u  nil.  wt'l  lit  :<  lea^'  nr  ilir  iicjiiisii ioa  of  ihc 
,-, -, ,  ,.i,,ti  1,.\  a  iiieMvunr  •'(  I.  as.  Imlil.  s.  i  *"."..  In  dioarin  iiiiilcr 
III.  M.c'ianiis  ;iii.l  Wa^e  i::iiivn-  I.i.  n  .\it  <h>-  miirt.L;a:;r.'  may  be 
,),,|,,.j^,.,  I,,  a  iii-iiin  .\:,iit  of  ilie  luiii  !',i  In  which  at  coiiiiiidn  law 
lir  will  111  lia\,  li.iii  .nliit.ii.  Ill  "lali  or  s-rvii-s  |m  liDnn- il  or  ma- 
tiria!:-  siiiinli.il  ii;  i.n  i!ie  lanM  tm-  the  11111:1  uauiir  but  not  rniii  for 
|.v  liii.i  IMtriik  \  \V:illMnirn.  .  Is!!''..  :;7  O.K.  I'L'l.  ai  |i,  -':'i;  Sic 
cliaiiiir  s.  '/'/"    l!'<i  ■■liii  .1.  t.  ST!'. 

(»i)  l.an'linMcrs.  .tr  .  fo  v  .\slifiiiii,  ISSIi.  H'.  Cli.H,  411.  at 
p.  4P.?. 

I  HI  Ciiiil'ir  s  .MiliiMiolitan  Hoard  ol  Works.  ISS:!.  L'.'i  Ch.t). 
ITL'.  at   ti.    I7;i.     See   fiirili.r   :'l   HalFliur.v.   l^ius  of   Kn.ylaml.   p     120. 
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S14.  ACCRKTIONS   AND   FIXTURES,  M 

As  tci  the  .lo(.'r(>c  (pf  aniicxiititiii     rtM-.iiiT.l.     i>riiiiti    I'mii 
arfi.-los  ,i..t  ollionviso  nlla.-hnl  t..  lli..  lii.ul  than  l>>    their  ou ., 
w.'i-ht  a.T  nut  K.  I)c  .■oMsi.lrml  as  part  ..f  ihr  IiukI.  and  pW<m< 
/•„,;.■  aiii''lcs  whii'li  i  IV  aClixc.l  1o  the  land  v\>n  slit,'litl.v  ar. 
t„  1,.'  (•<..„;. ,,.P  d  as  ,.ar1  of  ihc  land.     In  citli-r  rasp  tho  pro- 
„,:ti..)i   in.iy   !).■   rciiultcd   hy  cvLloncc  of   \\u-   purpose   for 
«rii.'li  th.'  aiiirlcs  \\irc  hrouiilit  upon  tho  land  (",.     Such  cvi 
.Icnro  must  houcviM'  relate  to  eironmstanees  showing  the  de-ree 
,,„.(  ol).jeet   of  annexation,  an.l   not   merely   to  the  a-rcement 
,„•  inl,.iiti..n  of  the  i.arli.'s  that  the  articles  should  or  should 
„o|    r.^niaii:  chattels.     If  the  articles  in  view  of  such  circime 
slanc.'s  are  suftiei.nlly  annexe.l  to  the  land  they  will  l.ecnnc 
part   of  the  land   nol withstandinii-  an  ai^reenient   between   llu 
nwner  of  the  chattels  and   the  ou  ner  of  the  land   thai    the> 
shall   remain  chattels  "r  >hat   the  title  to  them  shall  nol    pas~ 

ip). 

As  lietwcen  nioi'uairor  and  nn.iMuauee  the  mort-ragee  wdl 
I,,,  mtitled.  unless  the  niortL'auc  otherwise  i)i-ovides.  to  chattels 
whieli  are  annexed  to  the  land,  whether  they  are  ai  'lexed  be- 
f„iv  or  after  the  inakito.'  of  the  mortgage  ((/),  whether  the 
inortu'age  is  legal  or  erpiitable  (r).  and  whether  the  subject 
matter  of  the  mortiiage  is  freehold  or  leasehold  (.•>).  Likewise, 
the  mort-a-ee  of  the  laml  is  entitled  to  fixtures  as  against  an 
execution  creditor  of  the  mortgagee,  even  though  the  mort- 
■:a'/oi'  has  purported  to  mortgage  the  fixtures,  as  chattels  (I). 


to)  Hi.ihuid  \    nodyson.  1S7J.  i-.R.  7  c.p.  n:;s. 

(;))  Helpsoii  v.  Crrrinf;.'.  IIS!'?!  1  fli.  ISi;.  at  p.  IM.  Vl  It.''. 
:,i8.  at  I..  21S:  tlas;.u-rrt  v  I!rami"on.  tSUT,  'JS  Can.  S.r.R.  174:  .Mil-  s 
V  nkiitoll.  1s:iS.  ■::,  O  \n.  i:.s;  Monti  v  liarms.  |l!iell  1  K  1'. 
J. I!,:    Stack  v.  Kalon.   f'"-.   1  O.I..!!.  :-'■"'■ 

(,,)    M.  nx   V.   .lacol.s.   Is7.-..   I..K.   7   IM-.    ISl;    Rcvnolrts  v.   Aslihv 

iv  .-;i)n.  |1!miii  .\  c,  I*;*;. 

()■)    .\li\ix    V.    .I:irot)S.   .sitimi. 

{X)    luynolds    v     Asl.t»    .V    Son.    .si'i>i<i:    Warn.r    v.    Den.    1S!m;. 
■:'■.  ("an    S.C.I!.  :',SS. 

(O   Casc.n  \     Simpson.  ISill.  25  O.R.  nsr,.   rf    Roscrs  v.  Ontario 

Hank,    IS'il,   L'l   O.R    41<i. 
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i'-  I  HAI'lKli    II.     NlOlt  ICiACK   Al'  t  O.MMON    I, AW. 

A  ililVi  lent  i|iicsti(!ii  is  wluthcr  as  ln'twicii  tln'  rt}.'iiL.'nr 

iiiil  tile  iniiiti.'a«i'c.  the  tDriiicr  is  ciilillcd  lo  nniiivc  the  li\- 
Ilircs.  Allliiiiiirli  llif  piir-tios  CiiliiKit  In  i|i>if(iiifril  prevent 
chilltels  wliieli  arc  aiilnxeil  to  the  land  from  heeoinihn  lix- 
tures,  tlu'v  max  make  a  xalid  a'jieenenl  tliat  the  iniiit(jii!.'iir 
shall  lia\e  the  I'iirht  In  renio\i-  lixtllies.  \\\i\\  if  there  is  llu 
sucii  a.;ireiiient  it  does  nut  lieeessaiilx  IciHnw  that  the  nmrl- 
liaizii,"  IS  |iii\(  iited  friini  dealini:  with  lix'iires  In  the  ahsenee 
nt'  esfiress  si  i|.iihiti(in  to  the  r-diit  ra  i\ .  a  ninrliiaynr  in  posses- 
sion has  llio  riirht  to  amies  trade  ti.Miiies  to  I  he  nioilfiaired 
(•remises  ami  to  remove  them,  provideil  tlie,\  are  renioMil 
liefore  tin  niortaairee  takes  possession,  lull  I  he  rijrht  ot'  re- 
moval caM's  when  possession  is  taki  n  li.\   the  moi'tt:ai;ee  ( i(  i . 

As  lielHeeii  the  niortuaiiee  and  a  third  party  elainiiiii; 
to  he  the  ounei'  ol'  chattels  which  have  heeoine  lixtures  hy 
annexation  to  the  moi-t<;aired  land,  the  riv;ht  to  the  Kxtuies 
de|ieri<ls  ii|i(>ii  thi'  onlinaiv  princi|iles  ijoverniiiLr  (Tiorities 
(I').  This  ipiestion  has  arisen  in  cases  where  a  vciiilor  (.f 
iiUK'hineiv  lias  hy  a  hire-purchase  av'i'eement  reserve<l  th" 
title  to  the  maehincrx  until  pa.Miient  ami  stipulated  t'oi-  the 
riirht  to  Ciller  upon  the  pui'chascr's  premises  in  the  event  of 
(let'aillt  under  the  atireemenl.  The  mai-liinciy  upon  tieifiir 
:  nnexed  lo  llic  lainl  liccoiiies  a  llNlurc  ami  the  vciulor's  ela'iii 


(»)  (ioUKli  V  WdikI  ..V;  Ce  ,  |ts:ill  1  Q.I!.  Ti:):  Kills  \.  Clover 
&  H()t)s(m.  [l!Mis|  I  K  I!.  oSS.  Ii  is  lo  lie  noiril  that  in  Kllis  v 
Clover  i  Ilohson.  Co/ens-Hard y  MAI.  ami  Karvvell  I,..I.  eii:phasi/e<i 
the  fipecial  cireiiiiislances  of  (ioimli  v  Wood  A:  Co.  namely,  that  tin 
fixtures  were  iliinf;s  liroiixht  on  the  land  for  the  imrposes  of  the 
niortfiaKor's  hasiness.  .\s  lo  the  ri.uht  to  remove  fixtures  the  lav» 
is  more  liberal  to  a  tenalii  who  annexes  ehalli'l.s  for  the  purposes 
of  hi.s  trade  than  to  a  morti;a^or.  Main  v.  Ilrand.  ISTll,  1  App  Cas. 
7i:j.  al   p.  77.':    Arsles  v.   .MeMath.  \SW,.  L'n  O.A.I!.  44.  L't!  OH.   T^A. 

(I)  See  chapter  7.  F.ipiiliihli  I'n  m  ijih  x  iinii  rniiKj  I'rinritKS. 
St51.  The  e(|ailal)le  principles  stated  in  chapter  7  are  subject  in 
their  appli(ali(m  in  Ontario  to  tht  provisuuis  of  the  Itesistrv  Act 
(See  chapiii   s)   and  of  llii'  l«-ind  TiUes  A<l    (see  chapter  10). 
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,„  ,|„.  s.m.Hiu..  .-hntfl  iMTomrs  mcrlv  ..,,nital.l,.  in  its  nat.u- 
.    ,|„.  ri«h1  to  ivniov..  th..  iniu-hiucrv    ti...  l..iMir  mi.  .(.8.^.111 
,.,r„tc.l  l.v  <l(f.l  <.r  net  lui.iu'  .•c.MlVnr.l  l)y  ii  .-ovcnMnt  M.ntiii.J 
,,,,1,  th.-  laiul.      If  tlu'iv  is  alivi..ly  i.  inoi-tKaw  «•>'  lh<'  '=""' 
th.'  ...u.-tL'ML'.r.  in  th.'  nhs.i,.-.'  ..f  AU  rxpiTSS  or  implie.l  ay...- 
„„„,  ,„  ,,„.  ,..mtraiy.  «.>«.hl  h.'  .'ntith'.!  t..  take  posst-ssi-.n  .  ,r  ^ 
,,,■  ,1,.,  ,,.,i.-hin.T.v  as  pail  -f  his  nu.rliiasfc  sccnrity   (..i.     If- 
„,,  ,l„,  ,,,|„,,  ,,.„„i.  ,1,.,  hiiv-pnn-has.'  a-ir.nu'nt  pm-o.los  tho 
„„„t-a._M.,  th.'  .|ifsli..n  ..f  |Hi..rity  woiihl  .h'P.'iul  up.m  wh.-thiT 
th.'  ,M..r1^'a.'r  is  hual  or  .•-luitaW.'.     If  tho  m.-rtiratic  is  l.L'al 
.,,,.1  th,-  lanriuaL'.'.'  laU.'s  with.Mit  notice  "f  the  rights  of  the 
Miipai.l  v.i..l..r.  th.-  mort-atuv-s  .■laini  as  puvehaser  ..f  thelefcul 
..state  for  value  with..ut   notice  will   prevail  ..ver  the  earlici 
,.,,Mital.l.'  .'laini  un.ler  the  hire-purchas.-  atireenuMit    (,-/i.  but 
if  th.'  i.ioitv'ii^'e  is  e.iiiilal.1.'.  then  whether  or  not   the  inort- 
^a-.'.'  tak.'s  with  n..lic.'  of  the  earlier  .'.piitahle  .■lain.,  h.'  tak.s 

snli.ieet  to  it   (*). 

(>M  lh.  same  principl.-.  where  chatt.'ls  which  w.re  .-over.Ml 
U,  a  .-hatl.'l  ni..rlt;a-:e  .Inly  tile.l  were  ann.'xe.l  to  the  lan.l 
so  as  to  l.c.'...ne  tixtui.'s.  an.l  th.'  lan.l  was  s.ihs.'.iu.ntly  inort- 
■  .ai.'.'.l  U'  ii  inortsratr.'.'  wli..  i.'j-islere.l  his  iiLirmaii.'  in  j.'."'-! 
t'aith  an.l  without  actual  noti.'.'  ..f  the  pri.ir  .-hatt.'l  ni..rl;.'a.-'.'. 
it  was  hel.l  in  Ontari.,  that  th.-  suhse.pieni  nmrl-a-.-.  «as 
.M.tillc.l  to  pri.Mity  ..v.'i-  th.'  .'hattel  iM..rtu'au:ee  u" . 

h,  th.'  .'as.'  ..f  u-.io.ls  sol.l  uii.lci'  a  .■on.lili.uial  sal.    ..r  irnv- 


(»  )  Thai  is.  after  dcfaiili  iindi  r  il"'  HKirtfias;.'  or  at  t^u.  Ii  <'il>' r 
,i„„.  as  l)y  tl.e  morlKafiv  h.'  Is  ..nlitlcd  ...  tak,'  iM.ss.ssioi.  s.  .■ 
.•liai.t.T  t:.  .\<tii)n  I'lr  Pussffisiiin.  S212. 

(.r)  i;,'.vnol.ls  V.  Asl.by.  |l!"'ll  \.C.  4.;.;:  I'-llis  v.  <;l..v.r  ^  Hot- 
siiii.   suiirii. 

(,n    H.il)s.in  V.  CoirinKc,  (ISfTi  1  Ch.  isj,  IJ  R.C  -'.*. 

(I)  In  .'..  Saiiiii.'l  Allrn  i:  Sons.  llHaTj  1  I'll.  S75;  In  r.  M..r- 
ris..n.  Joins  &  Taylor,  Cook.s  v.  Morrison.   1!!M41   1   Vh    r,l>. 

(„)  Hac.n  V.  Ric  I>ewis  A:  Son,  1897.  r,  .1...I.  'iS.'.  aM-lyinv: 
H.)l)Son   s.   Gorrinfic,  siiina. 
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piiivhasc  auri'tnu'iit  /)i.  Ihclaw  of  lixtiU' s  was,  lidWiviT,  ulter- 
t'<t  III  Oiitaiio  1>\  the  provision  o!'  ttic  siatuto  7  K.  7.  c.  i:i,  h.  14. 
vsliii'li  is  now  contaidcil  in  thr  (  oiulitional  Salos  Act.  K.S.O. 
I'll  4    <•.    l:lll.  s.  !",   as  follows: 

11  Wh.T.  I'll'  .;imm1s  li.ivr  li.in  allix. d  to  r.uHy  tlity  sliall  re- 
main  -(nl.J.rt  to  tlic  rii;li:s  of  ihc  s<ll<r  or  l.mltr  a.s  full.v  as  Itipy 
wir.  h.ror.  IxiUL'  so  allixi'd,  Imt  lln'  owii.r  of  Riuli  really  or  any 
pmrha.si  r  or  iiuirmai;if  or  olli.r  iiiiiniil)rant('r  tturiof  shall  have 
thr  riiilit  as  ataiiisl  ilif  s.  11.  i  or  liniliT  or  oilier  iierson  claiinini; 
tliroiii;li  or  iind.r  him  lo  r.iain  the  ;;oo(ls  upon  iiaynieni  of  ilo' 
anioiim   nwln::  on  Iheiii 

jl"i    (''ii>iiiihf  III  iiHiLi    II  li'inl  imirliiiiiif. 

licinr.ilK  sficakiiiL;  m  nm  ilnl  iimul  >'i>ii  hiihi  t  ami  only 
a  ]..  i,on  iiaviii'.:  the  Ic'U'al  estate  and  liaviiit:  eapacity  to  trans- 
fer |ir.i|Mil.\  can  make  a  lei;al  ii\ort'_'a!.'e.  In  oidor  to  render 
Ihe  iiinrliiaiior  personally  lialile  upon  the  I'oveiiaiits  C'oiitaiuoil 
in  a   iiinrtuau'e  In-  or  she  must   have  also  the  caiiaeity  to  eon- 

trai'l 

Ail  piisons  nnder  the  aup  of  twenty-one  years  are  infants 
111  lau.  The  piirehase  of  land  by  an  infant  is  voi<lal)le  at  his 
option    that    is,  he  may  disaufee  thereto  within   ■■■    re,isonat)le 

till,,.  ;ifi,  1- liiii:  of  aue,  and  so  may  liis  heir,  if  he  dies  while 

the  piiivhase  is  still  void.ilili" :  lull  it  remains  skxhI  until  -et 
asidi'  TIh'  <Min\e,\,iiiee  of  land  hy  an  infant  is.  as  a  rule,  smi- 
il.iih  \..idalile  '<  :.  In  Kiii;la,i<l.  however,  hy  the  effect  of  the 
Infant^'  Kelief  All,  I:s74.  tlu'  conveyance  hy  an  infant  of 
Liiids  or  -oods  h;.  way  of  morttraire  to  secure  the  vepaynn-nt 
of  mnii,\  lent  tr.  him  is  ahsolutely  void  ((/}.  In  Ontario  the 
iii'ii-ttraL;-!'  of  an  infant  would  fall  within  the  'jeiieial  rule,  that 
is.  It  is  \oidahle  nieiely  and  will  lie  liiinlin!,'  on  the  infant   uii- 

ilil  .Srel.y  V  CaUiHell,  l!iiiS.  IS  O.I..I!.  17-';  Crane  v.  Holfiiian, 
]<>],,,  ■;:,  oi.i;.  112. 

I.  I  Wiliiaiii^,  Rial  I'roii.rty.  -Jlst  .(1.,  \<.  •-'!'•!;  of.  Armoi,r,  Keal 
I'iciiMriy.  -11(1  i(i..  pp.  P>1T-S. 

>./)  Noiiinuhani  I'l  riaaii.iit  Ihiulil  Socieiy  v.  Tluirslon,  |l!Mi:',l 
\  r    >:.  \  i:"ij|   1  Ch.   1.  at  pp    '.'.  V.\ 
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.e.,„sanin,„.M,>.u mnna.-.s ';'  "- ;^'7  J^;;  •";; 

,,,,y,  ,.v.,.,n..ai.ya„  infant,  ,KVoi.l  and  r..uu„l»ra„ho.l 

1„   ,1 1,li._'c,r  afl.T  liis  .-oinin..'  nf  au'c  (/)■ 

^11,     Ciii   «-ihi  of  ,iiiin-l<<l  irownii. 

U..o,nmonla.  a  marrinl  woman  was  nu.apal.le  of  eon- 
,,vin.'  la.,.1  an.l.  as  a  ml...  hvv  .M.ntnu.ts  wore  not  b.n.l.n.' 
upon'^MT.     Stalufs  w..n..  lH,w..v..,-.   passed  at  various  t,mo. 

...,„,Vrnn.  u, lur  .1...  r  -o  -onv,,   und-r  o.rtan.  -on- 

,,t,..ns  and  to  ..ontraH  with  n..anl  to  h.  ,•  separa,.  KToportv 
„   i,  now    pn,vid.d   i„().,tarioh.v  tlu.  MamnMNomans 
,Wv<.van-s.V.t,l{.S.(..l!.14,...i:.n.s.:!,  as  follows,,/^: 

•I    su..i.r,    ...    tlw.    provisions    o.    77„     l.nn.l    T.,tr.    Art.    cvory 
^  in.,  of  tt>..  nm  au-  of  tw..niy-..n..  y.ars.  may  rxe- 

mani.d  woman.  I"  ini:  ol  tli.   nui  .i- 
culr  a  nrlili.a...  nf  diMl.ar...  of   luortfza....  ol   land.  '^"^  "  . 

„o«vr  v.sl.d   in.  or  llnu  .  .1         i  i,„.i.oai..  risl.t  of 

::::f ;;.;:::  a';:;!;;  ana '^. --">--''•• -''-^^ 

fc»i.     ..,1 

I,  ,s  a.so  provided  l.y  tho  Married  Wo'.nen's  r.'op>-t.v  Act. 
K  SO.  1!»14.  e.  14!i.  ss.  4.  ■<  an.l  T.  as  follows  (h)  : 

.      ,1,    V  nuuri.d  -vonian  st.all  b..  oapabl..  of  aciuiring,  hold- 
,„       Jl^^j:iL   ..y   wit.  or  o..,..rwise,  of   any   r..ai   or   porsoua. 

1      I  n,  111    1  .lan    aii.l    S,i\in~s   Co..    1SS'.1, 

II  i    Foi.  >    V.   .'.mail..    1      .■:..ii<'"    '■>'•>'. 

.  <>,.    ,.   ...li.ms  I...   ^aal.U..  .ontaiu   provisions  «ith   n 

'">'"""    -'"""^  „^    „„,,i.,rt    .vom.n    and.r    earli.-r 

..i..,.,t..^      Koi-  an  ii.c.iiini   ..t   tins.'  si.inu.^.  s.  <    .>im.<  

;       'ml  .1     PP   :n!.  ff.     .Vs  ...  1-.-  of  d.,.,.r.  s...  cliapor  IS.  /<.,». 

.,       :,.u.r,.    ,.f  ,„o,,..au.  l.>   a  niarri.d  woman,  s...  ohapt-r  10,  ins 
,  t,  I    /.      ""!'  nil  nil ,  Sl^T. 

,.  ,  un,.r   s..,..ions  of   tl„    siatute  contain   prov.s  .>ns  with   re- 
:  .„,,  ,....,s  mad.,  by  r,  .rrfd  woni.>n  under  earlier  statutes. 


1' 


\ 


l! 
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(HAi'TKii  11     Mdii  It;  \»;h:   \r  (  ummon  law. 


priiiiiTtv  ill;  In  r  N.|r;iialr  |ir(>|.iri>.  in  itn  saim-  iiiiiiiiu  r  ai*  If  ^ln' 
Wire  a  fi-im    unit,  wllliiiiil    llu-  ir.ti TMiiiion  <it   a   tru»ln'. 

<:•)  \  ma  rill  (i  wiiriiaii  shall  h.-  ( apatil.  iif  ctitcrliii-  Inlii  iiiul 
r.iHlirlnu  li.is.  II  lial>li  in  n^^ii.d  of  and  to  lli>  .  xicni  i)f  Iht  mp- 
iirilti-  iiniptrn  ,  an>  ninipad.  and  of  siiin*;  and  brliiK  surd,  flllii  r 
In  rimtract  m-   in  Inrl  iir  oIIm  i»  Is. .   In  all  itKiitcls  as  if  ■  .Tt    .1 

frmt    lull,  and   lur  Inisliaiid   n.  1  rt   noi    l»    jciimd   will  liiin- 

lift  or  dtf.ndani,  or  be  niadi    a  |iari.*    lo  an.v  aiilc  .    Iccal 

lirortidiim  lucmnlii    1..'.   or  laki  11  atalnsi    li.r.    and   11  aRi »  or 

costs  riroM Till  li.v  ti.  r  in  an>  siuli  anion  or  proci.dtiu  .  :iall  1)<  l..r 
siparalc  proipiri.v:  and  an.v  daiuasiis  or  rosis  rnovrrrd  a;;ainKl  tn  r 
In  iiny  .siicti  ad  ion  or  procicdini;  shall  Ix  pa.vubh'  0111  «f  Ii«t  stp- 
aratr   prop'ily.   an'l   not   i>llirrwlsi 

5  (1)  Kv.  r,v  contrail  cniirid  inio  h\  a  married  woman  nn 
or  after  tin    li'.lh  da.\   of  April,   <S!i7.  olhcr«is.    than  as  an  af;i  nl 

(11)  ~.\i:\]\  he  dicMi.il  to  III  a  contrurl  cnH  red  Into  by  b«r  wiili 
nspici  III  and  lo  hind  Inr  separate  property  wbilher 
she  was  or  was  ii"l  ill  tad  posM  ssed  of  or  inlltlnl  'i> 
any  separate  pmin  ri\  ai  It.e  nine  when  she  i-ntirid 
Into  such  coniraci 
(M    shall    bind    all    .s.-paru'.     properl.^    which    sti      ma.\    at    ilie 

lime  or  till  icafler  imississ  01    be  eniilled   to:    and 
(«  )    shall    also    be    enforceable    by    process   of    law    a;:ainsl    all 
iiroi'crly  which  s        uay   Ihereaflir  wbile  discoverl   pos 
sess   or  tie  entill  ) 

'll)    .Nothing    in      mis    mci  shall    render    availabp     10    saiist,\ 

any  liabiliiy  or  olliua' ion  arising  out  of  siirb  contraci  an.\  siparaie 
propeii.N    wliii'h    shi     ;s    n    iraimd    from   anticipatinK. 

7  )    i:\,ry  ii.      ,'   .1   wiiuian,  wh.ther  married  In  fore  or  aflir 

the   lias,  ^if  ibis   ,V.       shall   luue  and   hnid  as  lier   separate   lirop- 

erly.  and  iua>  dispo.s,  „f  .1  -nch.  Ihe  waives,  earninus.  money  and 
propirly  gained  or  :;i.|inred  h,\  her  in  an>  employment.  Irade  in- 
occupation in  whiili  >li.  is  en,:;a,^ed  or  which  she  carries  on  and  in 
which  her  hnslianil  li.'s  mi  pri)prielai>  inii  rest,  or  .gained  or  ac 
(luircd  liy  hei  lp>  ilir  exen  ise  i.l  ain  literar>.  artistic  or  sciemltic 
skill. 

(2)  Kvery  woman  married  mi  «ir  alter  the  lirst  ila.v  of  .li.ly. 
1SS4,  shall  also  he  . milled  to  have  and  hold  and  to  dispo.se  of  as 
her  separate  propert.i.  all  other  real  and  personal  propirl.v  l«lon^:in)ii 
to  her  at  tlie  lime  of  marri.iue  or  acouired  by  or  devolving:  upon 
her  after  marriage 

[t  is  luuviileil  l,\  tile  l.iml  'rules  .\<-l.  I{.S.<  1.  1!1I4.  c  V2i<. 
s.   10:5,  ;is  I'dllnus: 


^li.    1    M'Mll  V  I 


XlilMl.l'   U  ii\i  \N 


!«):<     \    p;iriiiil    UMiiiaii 


^i,,,'l    till    ilii    piirpciHi'S   III   tills    Ai 


ll.  I  llh'll    -A    '' 

III    mill  r  in 


',/!■    illlll     11111%     I  M  '  II 


ll    wiihiint   Mil 


1  iin>   liiir  111  ill'  >|  r 


iliiiiiii  lit    mill 


IrnI   iinil.  I    llii>-    N'' 


ll    a|.l.i; 


|„.   silU.il    lliiil    111    thf  ciiM    "<  .'    iiK'i'LMi:'' 


ricil    \Miiii;iii 


In    Mcliic    icpa.v  111" 


lit    I.I     iiinlir; 


liiillini    III    li'l'    lill^l'illl'l    ll 


lllllM    111     I'l' 


iVIli  '    IIIIUIK     I 


iDlirll 


IS    lll'i'll 


ill,    nun  I  ll  ll    i\i  iiiiiii   I'll 


1  tlwil    till-  nil 


IT    fjiil    tliat 


hr    li;i>    n 


.1    ll, 


I'm-  sril  iii'J  'i^ii 


1        hill  |Tiii|riil    Mil^  ii-i' 
Ir  till-  lr:iiisa«-ti<i|l  (./'  1. 


,l   sul'li(ii"il    ariiiiiii 


;i7.   ('i(/»'i  /'■/  "/  //•|'^''|  '"•  /"  '' 


nllill  I'l  l> 


it    i>  .niiiillllirs  Mliil  llliit    ■■>   trilMi'i'  cut 
ty     i\ff|)t      iliiili'f   :i    (lit 


Illr     tfllsl      |irii|il  I' 


till'  tlllst    llistt'llllli'lll  "1 


1  111'  illiilrf  smili'  sla 


'I'liis  is.  liiiucM'T.  Iilisica 


lillir  ti 


iii'-'tiiiiri'. 


.  M  ntiitii    . 

unit  Ni'll  or  iiii>il;:ai.'i' 
ntid!!  or  anthority 
tii1i'f\  aiillinril.v  (AM. 
.\  tilisin'  will!  Ilii^  '•*'■ 


ll  I'stair  liiiN  ll'<'  ■'<:iliii'  I' 


.ui'f  111  nitivi'V 


that  estate  at    lii^ 


ssi'ssnl  ll 


\   aiiv  iiIIk  r  "Uin'i'  " 


,l|ia.'ll.\    til  ilislKi: 


,r  |iin|.('it.\.  aiiil  that  iioNM'f  is  ii< 


I'  till'  Ic'.'al  fstatf  >vbii  tias 
it  an<'"'lr'l 


/l    Till 


■ijiii 


lali'ii'  (liiclr 


,,„    111    nuilui'   inl'.iii  nil'  Is  of  I'liiiri-. 


tilal.'il   111  till'  1(111  s!i    11 


ll  rali.iiit.v ,  lull    i'    si'i'Hi 


mil 


s  dinvriiiint   !<■  mi'n- 


iiin    till-   itortriiK 


111  II'    li.iaiisi'    III'    i|iii'Sliiin    I 


if    its   aliplirr.fioii    to 


iiiiirt;;a;.: 


am: 


i   irtiti-aiis   niadi'  li.i    iiiairl.il    vmiuk'II 


is  of  PIi 


ri'ial  in- 


ii'Sl   and   lias  lii'i-n  srt 
If   bi'l(in'.;s  railiir    to 


iliil   iinl.v   in   rid  lit    yiar^ 


•I'll.'  doctrini    i 


till-   urnrral    !aw 


of  ({intra 


cl;-i  anil   is  biyond 


III,.  Kro|ir  of  a 


lioiik  of  tModfrati    si-'i    on   t 


1  ,.  law  of  iiiortiiapi' 


full    disi'^ission   of    'ti' 


i.ral   suliji'it    of   uiuliii' 


inflmnci'    will  '>^ 


Iniinil   111   statu! 


lai'ii  works  on  <i)ntr:"  if.  i-. 


n  I'ollock  on 


ll  .d  .  |ip.  i;io''.M     !•*'■'•  ■•' 


111 

1   \V    &  T1.C.  i-:i! 


Isil   till     iioti 


fi  .  1 
III  Hiiuiitnin 


ContrartF. 
Ilasi'loy   in 


7>^     ff. 


liank   of    ..l.iat'-ial    v.  Stuart 


I  Ifill  I    .\.('.    1-0.  disa|i|iriiN 


inK 


ilaiiis 


l!iiil. 


Can.   S.C 


It.  "W:    Kiiilid   .\vi'niic  Trusts  I'o. 


V.  Iliihs, 

:■,!•  o.L.n.  ■2tn 


I'lil.  ZS  ().I-.R     IIT.  ■-"  <' 


1„!{.  '.'.77:    Macdona 


Id  V.  Fox    1!'17 


?,:,  D.l.,.!!.  V.^^.    Hiiii'liinsiin 


Standard  Hank  of  Can- 


Ida.  1M17.  :'.'!  D.l-.It.  -M. 


:',f,  iM.ii 


.\!^     11 


till'  (Hirslion  w 


littlicr 


n  is  in  a  imsi 


lariii  ll  wnma 

•larli.   [Vm>S\    1   C'l.  nun 


tllin    111   iXi'TI'lsr 


fri'r  will,  s«  1 


Johnson 


As   111  till'  Iilia  iif 


iiiarriid    woman. 
l!>lt.   .Ml   Can.   s 


Mor'.;an    v 


Iioniinion 


,.v(   fiiitiiiii  b>   -i 
i'.rniani'nt    Ixian   Civ, 


C  1{.    4s.-i 


l).l,.l;,    ll"'..    rcvi'i'sin 


jr    17    Il<'»     ^''«- 


n.I..!t.  331. 

(k)    Si'i', 


m:  .   rndirhill.   I^iw  of  Trusts 


'h  fd..  II.   33 


-K  IHAITKK    11      MOiniiAdK   AT  COMMON    LAW. 


I* 


In  tlic  IMi'l  tli;it  tlic  (■(iiivt'Niinci'  is  in  lii'c;ic!i  of  tl'llst.  even  ii 
tins  lai't  is  kiioun  I"  llic  mantic  '  In  <(|uity  likewise  it  i- 
|-e.Mi._'lii/e(|  tli:it  the  rolivex  aiice  nr  nioituMU'e  \<}  tiie  tnister 
|,,i^  tlic  .•iTret  nf  vesliii^  till'  Ic'jal  eslnte  in  tlie  ^raiilee  or 
inortniiiiee.  iinl  il  dms  nol  I'ollnw  llial  tile  transtVree  lakes  frer 
t'nmi  the  eriiiitalile  ri-lils  <<\  ilie  a^hiis  ,iii,  Inisl.  The  trust 
i!iay  lie  enfnre.-il  a-ainst  all  |irrsiiiis  u  ho  take  the  trust  estate 
1)\  act  ol'  law  or  li\  i.-ratuitcus  eonvevanee  fi'oni  llie  trustee 
as  Ills  heirs,  exeeutois,  ailin  mist  lators,  tle\isees.  .loiiees  anil 
errdilors.  or  a'^ainst  t  ransfeiees  t'or  value  with  notice  of  the 
Irust.  liiit   nol   ai;ainsl   a   pirsoii   who  laki's  the  le-al  eslate  for 

value    M,    -00,1    faith    and    uilhoin    noli f   tile   tnisl.      'I'hi- 

e\<'e|.foi,      1,.     the    mfoicraliilil  \      of     the    tiilsl      aiiainst      ill. 
propeity  shous  that   the  intrre-.l  of  llie  ,  ,  ^1  ni  -,-/<    /ri/W   is  not 
M    true    riMht    of   ouiieiship,   ehfoiveahle   aL'aiiist    the    land    di- 
re.'lly.    hut    nil  r.ly    a    iM-rs-nal    oMi'^ation    imposed    in    eqiiitv 
upon  the  trustee  in  llie  lirsl   phu'e  as  hual  ouiier  of  the  land 
;,n,i  eiiforeeahle  a'jiinst   some  hul    nol   all   of  the   persons  who 
sM.-e(vil    to   his  estate     l/l.      'I'liv   alle-ed    lark    of    |iower  of  the 
trustee  to  sell  or  iiiorl-a-e  without    a   direction  or  authority 
ill  the  iriis!   instrumeni  or  some  statillory  aiithtnity  is  not   111 
eap;ieit>   or  true  lack  of  power,  lie<-alise  if  il   were  ihere  would 
1„.  no  .■x,-eptioii    in    fa\(U'  of  a    purchaser   for   value   in    -ood 
failli   and  wilhout   notice   1'  111  1. 

\^  ;,  i,,|c  a  o^l'ii  'I'"  Iriisl  under  a  trust  of  laiul  eaiuiol 
make  a  Iciial  morlLiacv  wilhoul  llic  eonciirrenee  of  ihe  truslee 
HI   olher  person  haviliu  the  hL:al  eslate   (»l. 

l!  IS  provided  in  I  "nlaiio  h.v  liie  Devolulion  of  Instates  Act. 
K.SO.    r.lU,  c.   lli»,  Ns.  -J.").    I'l.  -JO  and  'Jl.  as   ;ollows; 


,M    Williaias,    K.al    lTo|,.,.>.  :lsi    .  ,1..    re     INl.lS-:     Manlaml. 

Kii:oi>    ;:n(l    llie    Km  ins   .>t    AcliHii.  pp.    !•:;.   '.•:'.. 

,.„)    s.'e   eliapicr   7.    i:>i,'>hihh  l-rnirii'h.s   imninuKi    rnmiti.s. 

oil    S..(-   cliaiilcv    ...    l-.ilinliilil,  ih.Hiiny.n.    ^i:,. 


SIT.   I'OWKHS  OK  I'lOUSONAl,  UEI'UESK.NTATIVK 


.'!• 


i».-(l)   Tl...   povv.rs   of   :>   iiersoniil    r.,,,  .smlativ,.   iind.r   il.is 
Vet    (o)   shall  include 

(f)   I'ow.r  to  iiiortf^uK.'  fo''  tii.'  imyin.ni  of  cl.bl:-., 
(M  Thr  Nvritl.n  iim'roval  of  tl.r  Ollicial  Guardian  to  ntor.jia};- 
i„«  .hall  h,.  roMUirod  wh.ro  it   ^vo..ld  b.    r...ntir.'d   if  Ih.  r.al  prop- 
,rty  \viTi>  bi'in«  sold   (;')• 

II,  --(n  Wh.r,-  an  infanl  is  int.-.vst.d  in  nal  p...p.rty  which 
,„„  for  this  A.t  would  not  d.volv..  on  th.'  personal  rrprrsmtative 
,  nl  sal,,  or  convoyanc  shall  ...  valid  under  this  Act  wM  out  he 
wil.n  approval  ot  th.  Ollicial  Guardian  appointed  under  th...».(, 
::;;;,;,  ,;;.  „,,  m  .he  ahs..ne..  of  sud,  consem  or  approval.  wHhout 
.-.n  order  ot  a  .ludgo  of  the  Supnn.e  Court   O). 

-O  Kxcp.  as  herein  otlurwis,.  provided  the  personal  r-pre- 
...u.ativ.  of  a  d.e,.as,d  person  shall  hav.  power  to  dis,.osc  ot  and 
;  ;;wise  deal  with  th..  real  property  vesU^  in  him  »>;-  -  ^ 
,„is  AC.  with  th,.  like  incid.nt...  but  subj..ct  to  the  Ik,.  .  U  ts 
!l",i.i,.s  and  oWi.a,i,ms.  as  if  the  san.,-  were  personal  prop.r.y 
v,.;t<.d   in  him    (■<). 

..,,^(1)    Th..   pow.rs   of   sal,,   coufernd   by   this   Act    .m   a    per 

..„J  npniutau ay   b,-  ,.x,.rcis,.d   for  th-   purpos..   no,   only   of 

„„    AS  ,o  ,h..  s,...,i..ns  ,,f  the  Stan,.,,  providi,,.  f...-  th.    v..stin. 

::::. -;';;;;:;::;^;';ir:T;;;^r;;,;".s,'::r  ■,;::;;;" 
;;::;::,,r;:.;''r;::/:;;'';;::.:::.''":r":.:':r:™nS9 

..    ■:.  and   .1.   i,    would   app.ar   tha,   -he  c„u,.ur,vnee  "       "^  ^^  ^' "" 
Urr.yu<  in  a   u.ort.a.,.  -fr  payun-nt   of  ri..b.^     '^^  •""   "eo'ss.^ry 

,„    „■    ......  land   i^  devis,.d   to  th,.  ,.s..eu,or  upon   trust   to  s.-lh 

:r:;:^;:;;;:;;-,i:;trr'ii':;;..tr:..:-;;f:T^ 
::r:^:.:^::\;r;»:.:.'"';r.:;i;:;;:=":.n;™"   ;"r 

..  „r,-,.nf,tiv,.   r,.t,tr  •■^urn  and  no,   bv   v.nu..  ol   the  Ma^u,   .  ann 
'  .    u    ,h.   ..,m.-..nt   of   M,..  Ollicial   f.uardu.n   to  a  sal.,  hy   the 

;:::;;;;;:;  "pre'ttUHKi.  is  n,.,  ..ecssary.     n.  Ku„.>n  and   M..,n,e... 
I'Mil.  7  O.L.R.  415. 

,,,    subs     •'    mak.s    pn.^isieu     for    tl„.    appointm.n!     ot    loc<,l 

,a,r..r  s     ILlan^.r,   IMl.  •.•!   O.UM.    i:». 

.1,     i.ou.r  to  -.11  for  paym..nt  ot  deblF 
,.,   This  s..e,i.m  «""'-^;',"^     ,:,;,,     u,  R„«.  and  Uav,.., 
without  th..  concurnn...  of  th,.  b,  ii.  u.iari. 
V,,!}.  7  o.T.R.  4S3. 


! 


'■'■'>  ciiAi'TKi;  II     MdiMi;  \(ii:  \r  commos  law 

liasin:;  it.  his.  imt  ;ils(i  iif  ills!  r  iliiii  inu  ui-  dividing  tin-  istaii>  luiinni; 
ttir  I'  irons  licncliciall)  .iiiiil.d  ilirntn,  \slu'llirr  tluTr  iirr  or  iirr 
Mol  (Icliis,  :iii(l  in  iio  casi  sljall  ii  he  mcissary  iliul  tin-  pn-sons 
111  nrlk'iall>  cniillid  shall  iiiMrur  in  any  siicli  sair  rxciiii  whirr  ii 
i>   :iia  .!■  fur  Ihr  pnriiosr  (if  d'sirihiilion  only    (t). 

It  IS  jirrividc.l  li\  llic  Tiil.slrr  Ai-l.  U.S.O.  l!'Ii.  c,  1:21.  s.n, 
44,   4ri  aiicl   47.  iis  fiillnus : 

II  Whi'if  llirn-  is  111  a  uill  a  dir.ciiun,  .  \|in:.s  (ir  iia|i|ird.  |r> 
s.  II,  dispiisc  (if.  aiMidini.  iHorl;;a,i;c.  cniiiml).-  di  hasr  any  land,  and 
nil  riir:;on  is  hy  the  will  (ir  olhirwisr  li.\  ilic  htiiaiiir  apiioinird  in 
IX. ■(■■Ill  and  larry  llir  s:',iiir  inln  .ITiii.  Ilir  ixcciilor.  if  any.  naiiii  (I 
in  siirh  will  nia.\  cxi culc  and  carry  inin  i  If.  ri  i-^cj-.v  siu  h  diriclidn 
in  r.s|i..t  III  snih  land,  and  ;in.\  .snii  or  inici.  st  tliinin  in  Ih.^ 
sani.  inaiin.i  and  with  tin-  s.inic  cl't'i  ii  as  if  In  had  In  .  n  apiKiiniiil 
In    !h..   I.  si.-.Kii    foi^   th.-ii    piirimsr 

13,  Whir,  from  any  lausc  a  mmii'I  of  coiiii.i'irni  .iniisdii  lion 
lias  KinimiilKl  'ii  a  |ii  isdii.  v.lio  has  L:iMn  sn  iiiil.\  in  tli.  saiisfai- 
linn  of  siiih  iii'ii-(  for  his  ilialiii'^  uiih  >iich  land  and  its  iirocicds. 
hn.r.s  of  adniinisiralion  with  a  will  anmx.'d  which  coniains  an 
I  .vprfss  or  implied  powir  to  m  II.  dispose  of,  appoint.  iii(>rt,i;a^c.  i  ii- 
ciimlHi  or  lease  any  land,  wh.ilni  such  power  is  conferred  on  an 
execMim  iianied  in  tli.^  will  or  ih,^  t.sM'or  has  noi  hy  the  will  or 
oMi.rwise  appointed  a  p.  r.son  in  .xiciii.'  ii.  ihe  administrator  Kia,^ 
(  X.  nis.^  the  power  in  resp.cl  of  ,-iicli  land  in  the  same  iiiunmr  and 
»i'h  Ihe  ^ael,■  iff.  el  as  il  lie  had  h.  .  n  .ippmntid  h.v  ih.^  lestator 
lor    ihal    piirpos.  . 

iM  Tile  other  siih:  .■eiions  lualo  pr(i\  ision  as  lo  fh.  consepi 
ol  ihe  persons  hen,  hciall.v  iiiii  rested  in  the  case  ot  a  sale  for  ih. 
purpose  of  disirihuiion  onl.v.  \^  i.i  ihe  p-iwer  of  il,e  Ollieial  (liia'd 
iaii  lo  (onseni  on  hehall  of  imn  .  oncurrini;  leiis  or  d,  visi .  s.  se. 
Ill  r.  IJradley's  Kslale.  T'o:;.  >;  ol.i;  :;'i7  The  iMiion  is  inunded 
In  mak.^  it  clear  that  p(  rsnna!  i  epi  eseiuai  i\es  liaM  [lower  lo  sell 
Inr  iMiriH'ses  of  (I  Isl  rl  III  n  loll  w  lo  i  e  then  an  no  dehts  as  well  as 
wlere    111,  re   an    ihlits,    and    Mi.     cons,  in    of    ih.     hineh.-ian,  ,-    i,-    nol 

1 ssar,\    iinl,  ss  the  sah    i^    Inr  piirpns.s  of  .lisirihulion  mil,'..       K, 

Knss  and  liavies.  llMil.  7  ol.l;,  i;:;  •j'h,  nriuiiial  of  this  s.cion 
was  r.l  V,  c,  IS.  s.  L'.  iKissi  d  in  IsHl.  wliieh  provided  ihat  wlnr, 
iiilanis  are  (iitilled  ■■and  ih.r.  ;,i,  no  d'hi;,"  ih,.  aepnual  ,if  ili, 
iiilicial  (iiiardian  should  h.  ii.i  .ssary.  Tin  incnnsisiency  of  thi,- 
.■-  eiioii  with  the  predecessor  of  the  preseiii  s,  lit  was- pointed  mii 
in  lie  Fletcher's  l-:siai.,  lv:i.'.,  ;Ji;  O.K.  I:i'i.  ai  p.  .'.ni  in  liiiio  |,v 
<■''    V    c,   17.  s    17.  ih(    winds  '■^ind   ihere  ar.'   no  dehis'   w.ie  struck 

■''■''■  ill     l''la       in      .-.  ,lo.||     ,v,,.-     I,>i.-.ll     .illll     pill     III     il;.     pleselll     form. 
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47.  (1)  Siibjci'l  to  Iho  provisions  of  V'/ic  lirrnlKliiin  of  i:iitate.s 
Alt  vvliirr,  hy  ;in.v  will  coniins  into  oixration  after  the  .'ishtecnth 
day  of  St-plcnibpr,  1S65.  a  t.-stator  chargts  his  land,  or  any  specific 
part  Iher.'of,  with  tlie  payment  of  his  debts  or  witli  the  payment 
of  any  leKacy  or  oth.i-  specific  sum  of  money,  and  d.  \  ises  ihe  laud 
su  clKiraed  lo  a  iriisli-e  for  the  whole  of  his  estate  or  intc-nst  there- 
in, and  does  not  make  any  e.vpress  provision  for  tlie  raisinj-  of  such 
deiit,  lesaey  or  sum  of  mon(  y  out  of  such  land,  tlie  devisee  in  trust, 
notwilhstandinu  any  trusts  uclually  declared  liy  the  lestalor.  may 
raise  such  debt,  le-.'acy  or  money  by  a  sale  and  absolute  disposition, 
by  publi(  auction  or  private  i-onlract.  of  such  land  or  any  i)art 
thereof,  or  by  a  niorti;a'.;e  of  the  .sanu-,  or  partly  by  (me  iuodi>  and 
partly  by  the  other,  and  in  any  mor'^atie  so  executed  nuiy  a>;ree  to 
such  rate  of  iutenst  and  sucli  period  of  rn.aMuent  as  he  nuiy  think 
liroiier. 

(■-')  Tile  powers  conferred  liy  ihis  section  shall  extiiui  to  every 
p.r.son  in  wlioui  the  land  devised  is  for  the  lime  beinn  vested  by 
survivorship,  descent  or  devise,  and  lo  any  person  aiipointed  under 
any  power  in  the  will  or  by  tlie  Siipr.iue  Court  to  succeed  to  the 
irusleeship   vested   in  such   chvisre   in   trur-i. 

CI)  If  a  testator  who  creates  siieli  a  eliar,ue  does  not  devise 
ih.  land  so  charged  in  such  terms  iliat  his  whol.'  estate  and  inter- 
est Uieivin  .ecome  vested  in  a  trustee  the  executor  for.  the  time 
beiiiy  named  in  the  will,  if  any.  shall  have  the  like  power  of  raisinp 
money  as  is  lien  inbefoie  conl'eried  upon  the  devisee  in  trust;  and 
such  power  shall  from  lime  to  time  devolve  uiion  and  Income  vcsti'd 
ill  the  peis<pii  in  whom  Ihe  execiitorsliip  is  lor  liie  time  being  vesti^. 
(  1)  .\u>  .-I'l.'  or  morlcaue  under  this  section  shall  operate  only 
mi    ilie  ■stall-  and   int.  ri'Si   of  tli.'   tesUiliuv 

(.-,t  l'ur(ha;-ers  ov  morli;a;;ees  shall  iioi  !"•  bound  to  iniiuire 
wh-her  the  powers  eonfernil  b>  this  s,  ctioii.  lu-  any  of  them,  hav.' 
lueii    (inl>    and    eorr.ctly   ex.veisid    by    the   iierson    acting    in    virtue 

t  !!■  rrof 

iC)  -I'liis  section  shall  not  r\t.  nd  to  a  devise  to  any  person  in 
t. ,  or  in  t;iil.  or  tor  the  i.s.aioi-s  whole-  esiai,-  and  interest  chan;ed 
with  chills  uv  leuacies.  or  affi  et  the  liower  of  any  such  devisee  to 
>.  1!   or  iiiorls;af;e    '.  "). 

Wlieiv  a  leslaliix.  alter  a  ilitvclioli  \<>  ]<:>}  lu  f  'lfl>t-s.  '1<^- 
\lse,l  laml  1ci  lier  (\eeiiMf  ami  trustee  and  liis  exectilors  aiul 
.■hliiiiiiisli-atiir-.   illHiii  trtisi    In   ivlaiii    I'nr  liis  own   ii-.e   for  lift'. 


I  in  Sii.  I!(  Itoss  and  liavies.  l!io4.  7  O.I..I!.  T."  !^.  *'  's  » 
consolidated  and  revised  edition  of  K.S.O.  1897.  c.  1L'!I.  ss.  Ifi  to  20. 
«|.ieh  were  a  coiiy  of  the  TCntilisli  statute  T:-!?,  V.  c.  n.'..  ss.  14  to  18. 
r.e  a  full  discussion  of  Ho  suitiite.  see  Farwell  on  Powers.  P.rd  ed., 
till    'ei  ff,;    Arniinir.   l>evolutiou  of   Land.  I>p.  -HO  ff. 


aiiil  (lir'ccti'tl  tliat  al'tci'  liis  ilrccasc  Ills  cncciiImis  ,,i-  ;i(iiii!n- 
istrators  sliduld  si'll  the  land  ami  ilixidc  llic  iirocccds  amoiiiJr 
her'  children,  it  uas  held  ilmt  II  >  was  a  devise  ot'  the  land 
out  and  mit  as  k.  ti,(>  leiiaj  estate,  and  the  words  'his  cxocti- 
tors  and  adminisl  iMtcus"  heint;'  ei|iii\  aleiil  tii  "lieirs  ;in<l  as- 
siunis"  the  iNerlitor  had  llie  ritdlt  l>\  virtue  ol'  the  T  tee  Aet 
to  iniii'tua':e  the  entii-  fee  I'nr  delits;  and  that  the  niortj:airee 
in  such  a  luoitu-a'^c  made  witiiin  eighteen  luonths  ut'  I  hr  death. 
was  eN..i  raieil  t'lcpin  all  emiuirv  iri.  ''"iie  I)e\  lion  cit'  Ins- 
tates Aet  dots  iKit  applv  tn  a  "ase  \\  here  till'  e\eeilti>|-dei  i\ .  s  his 
title  to  the  land  t'mia,  :t\\,\  ■,i,-\s  under  t!ie  will  and  the  (n(i- 
visions  dl'  the   'i'l-llstee   Ael     i  ir  i  . 

The  devisee  ol'  real  estate  iind'  i-  the  \ull  nf  a  testali.!  >;ili- 
jc'-f  to  the  Devolution  of  I'lsKiles  .\et  b.is  a  t  lansiiii-sil  ii  ;iit<T- 
fM  in  the  lamis  dnriiiL;'  tin  iliree  v.^ars  after  the  death  i.f  the 
testator-.  ii-niliiL:'  which  liine  thi'.\  aiv  \i-.t(|  li\  tjie  act  m 
the  leual  Mirs.inal  rrprt  scnial  i\(  s.  Where  real  estate  de\  isi>d 
li\  a  will  S.I  siiliji'cl  In  ihe  iK\(ilut!on  >u'  Iv-i.n,..-,  .\ct.  nl"  r\hicli 
hllcis  uf  adiiiiiiisi  ralion  with  the  wiil  annesed  haii  lu  i  n 
uranted  iluriiiu'  ihi'  three  yi-ais  sn-ci-edin'.^  the  testalnr's  ii(  ath. 
hut  as  til  wliicii  1,11  caulinn  ha  i  ever  lieeii  n ".mistered,  was 
diirinir  such  pirioil  iiHai'..':iL;i  d  h.v  iIk  devisee  in  '_>-o.i<i  faith, 
it  was  held  li,'l  lie  mn!-.  •:,,.jr  v,as  njii  rati  .!•  luiwecn  the 
devisee  ;.nd  tile  '.1101  auie  win  11  made,  a. id  iieiMiiie  fuih  so 
as  111  Ihe  lard  ami  aiMiic.  th,  |.eisiiiial  '■•.jresi  ntal  i\  is  when 
siH  h  |iei;ii.|  e\|iired.  in  ihe  ahsence  iif  an>  wailiiri'.:  that  it 
w  as  tiei  I  hd    I'l  v  I  hi  i  r  p'lri  msrs    ,  .r  ^ , 

ll    :>    |iie\l.|ed    li\     :he   .-^1  !thd    INtales   Acl.    ii.S.I  •.    ||I14, 
71.  .IS  fiilhius: 


(ll  M,  M-.  1-  \.  N,  IT,  is'.v.  L'l  (i,i;,  i;sii.  folliiuiii,::  In  1;  H;ijlc.v. 
'I^'il','  ^  r.:iil',\.  l^Tli.  I;:  lii!,,  .'lis:  in  i-,  Tani|uera.\-\i'ilMinnr 
anil    1,,-iiiilaij.    ISSL'.    :.'ii   I'h  li     |7t;, 

(ii  )    M.riiT  \.    Xiff.    Iv'is,  L'li  O.I!.  (ISO. 

(1)    l.'i     McMiil.iM.    .McMillan   v.   .Mc.Miila  1.   ISlC,   IM   O.K     1S1        A. 


lili 
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2.     (1)    In  Ill's  ^^''t 

(„)   •Ciiiirl"  sluill  m.an  fho  Supn'mf  Toiirt. 
(,  1   ■s.Mtlrri   csiuli"   shiill  in.'iin   land  ami   all   .siat.s  i«    m 
tor.'Sts  in  land   which  ar.'   Uk-  subj«tl  of  a  si  ttl.mint. 
(f)     Settlement"  shall  mean  a  statute,  deed,  afireeinent.  will 
or   other   inslniii'ent,   or   any   number   of   .nich    instru- 
ments,  under  anj  by  virtue  of  whieh  land  or  ;!ny  ef-.late 
or   inter.st    in   land  stands   limited   to  or   in   tn>st   lor 
any  persons  by  way  of  sucr.  ssion.  ineludinK  any  such 
instruments  afTectins  the  eslat.  ■  of  any   one   or   more 
(if   i^ueh    persons  exclusively. 
14-    (1)    The  Court,  if   it   d,rms  it    proper  ;aul  eonslsten,    with 
■I  due  r.uard  tor  the  interests  of  all  parti,  s  entitled  under  the  settle- 
ment, and  subjee;  to  I'le  provisions  and  restrietions  :  i  this  ,\el  {,,,. 

(,;)  from  time  to  time  authorize  a  mortgage  of  the  whole  or 
any  part  of  anv  settled  estate  for  the  purpose  of  raisum 
money  to  repair,  build  or  alter  any  'existing  building 
upon  the  estate,  or  otherwise  to  build  upon  or  improve 
thr  same:  or  for  the  purpose  of  raising  money  to  pay 
off  and  dit^eharge  wholly   or  in   part   ;'ny  eneumbranee 

ihereon. 
(2)    Such   mortgage   shall   be  authorized   whenver  ihi;   Court   >B 
of  opinion  that   the  interests  of  the  estate  or  any  part  th-reof  or  o 
the  persons  entitled  to  the  estat..  or  any  part  thereof  re.pt.re.  or  will 
hi'  pr(uiiote(l  by  such  mortgage  (c). 


ilS.  Consichratnn. 

The  n.(M-e  existciieo  .if  an  iinleeeaoiit  <lcht  is  w<{   viihiabln 
,.oiisi,lefatin,i  l'..f  a  scetiritv  -ivtii  h.v  tlie    debtor   (./).     "U 


„,  ,!,„  vesting  of  the  lands  in  the  personal  repn'Se^matives  tor   three 
v,.;i!  :  •■.rier  111.,  owner's  death,  see  chapter  13.  iil-3. 

ill)  Suhseduent  sections  of  the  statute  contain  some  limitations 
on  the  power  of  the  court,  as  w,ll  as  provisions  with  regard  to  the 
procedure  .m  the  application  for  an  order  and  with  regard  to  the 
manner  of  carrying  out  the  transaction. 

(-)  .\s  to  the  apporlinnment  of  the  burden  of  expenditure  as 
b..|ue,.n  the  benehciaries.  se..  Ue  Kllt..,t,  1917,  41  O.UU.  ^Tti.  4u  1)  U 
li    (,l!i,  and  casi  s  citi  d, 

,„)  1,  is  bevond  the  scope  of  ti.is  book  to  discuss  the  g.  neral 
doctrine  of  consideration,  which  is  fully  dealt  with  in  any  standard 
work  on  contracts,  but  inasiimch  as  a  mortgage  is  frcQuen'.b   taken 

.  ...      i_j  v,tj.rtri-"">  it  "eem"  ndvisable  to  refer 
with  r.  SI"  f t  to  an  cxsrluig  mfl-ritcnn ii  -.len. 


<n.\i'Ti:it  II    .\n)in(;.\(;K  at 


COMMON   l^WV. 


I 

li 

It 


ai>|)<Mr.s  to  iiic  1(1  I 


"J  a  ilcl.i  irniii  A  to  |{ 


'<•  ivasoii.ihly  clfiif  tliat   th: 


nicic  cxistenci' 


for  t 


IS  not  suffi.-ii'iit  valiiahic 


If 


H'  irix  iii^r  of  a  socm-itv  t 


consideration 


siicii  a  sfciiiitv 


lom  A  to  M  to  secure  the  debt. 


some  express  ajrreemeiit  t( 


IN  driven,   it   nijiy  of  course  l)e  ".'ivei 


upon 


.leht. 

WiiV, 


readj|\ 


or  to  jrive  coiisideiatiori  for  the 


ive  time  for  tlie  payment  of  the 


or.  if  t 


security  in  some  other 


lere  he  no  expicss  ayi 


imply  an 


i'lrreenient   t 


ilclinite  time,  hut  to  fori 
•si-lcratioi,    of   fh,.   seeuritv   heii 


•cement,  the  law  may  wry 
»  f-'ivi   time.     It  may  not  he  a 


•car  for  sou 


ic  iiulednite  tini 


e   ui   eon 


that,  if  tl 


I!.'  iriven.     And    furt 


ler 


he  implied  at   the  t 


icre  is  no  express  ajr 


ban 


iiiidcr  which   the   indenture 
cxe<Mi;e(i.  yet   if  that   .seeuritv   I 


rcemeiit.  juid  no  asrreement  can 


inces  at  and 


line  an<l  under  the  circumsti 


U'lsinir  the   further 


security     is 


who  could  <itheriv 


that 


i.se  sue  on  th 


"curity  iie  does  in  f;i,.t   forhear  t 


'c  communicated  to  a  person 
c  deht.  and  on  the  .stren^'th  of 


<l<>cs   trive  that    t 


security  is  presumahl 


imc   with  the  objwt  of  .s. 


<'  siK'  on  the  debt,  he 


•curiny;  which   the 


t( 


'le  c.isis   that    tl 


•  n.  aiul  then  I  think  it 


lere   is  s 


iutli( 


appears  on 


sense   it    is 


lent  consideration,  thou"! 


i\   in  a 


an  ex   post    facto  <■( 


which    IS  uivcij. 


•nsid,-,..ti„n,   for  the  security 


where  the 


<»n   the  other  land,  it  ai)pears  t 


re  IS  no  commun 


■at ion  of  the  si 


ix  no  ex|iress  atfi 


ccemiit.  and  tlcTc 


0  nie  that 


•ciirity.  whcie  there 


which  the  <  oiirts  eai 


are  ui)  circitmsiai 


po.ssi|)i|it_\   of  its 
craiion  !ias  been 


1  imply  air    agreement,  then  tl 
said  with  any  justice  that 


lieiHL 


nvcn  at  al 


ices  from 

icre  is  no 

iii\-  I'oiisid- 


''). 


Kven  thoujrh  the  rijrht  of  action  on  tl: 


ne.ss  is  n<it  admitted,  forbear; 


c  alleired   indehted- 


.securit\-  be 


nee  to  sue  in  considerali 


l-'iveu  mav  be 


10  sutlicieiit. 


•If 


to  this  particiiliir  asiieit  of  the  d 
takrn  for  ;i  prcsin 


loctrine.     In  tlu 


t   or   fiitiin'  ad\ 


question  as  to  the  validity  of 


ancr  tliirc   will 


onsideratlon 
(1>)    \Vif;an  V,   Enf;lisli  and  .Seotllsh   Uiw 
cialion,  |l!)(m|  i  ch.  2'J\.  Parker  .t      t  p„.  297-:::,8 
PP    .rm  ff:    cf    .Inhnston  v.  Reid,   ixSl,  29  Gr.  293 


man  hmin  fide 

!■  of  a  niorlt;;>ge 
usually      I,,     no 


Life   Assiiranre   Asso- 
and  cases  cited  at 


■' 


'\L 
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bolievcK  111'  li:is  II  lair  cliiiiicc  .if  succfss,  lie  has  a  iras.iiialilc 
i;niiliiil  for  siiiii!,'.  ami  liis  t'orli.araiirc  1o  sue  will  (•(instilutc 
a  i;cmk1  ('(inNulci'atiiin  '     ( <>. 


(.  )  Ciillishci'  V.  liisiclioffsh.ini,  ISTii,  L.U.  5  y.lJ.  449,  ('ockt)iirn 
C.J..  at  p.  45:;;  Mill's  v.  N.w  Zealand  Alford  Ks  ato  Co..  ISSH.  :!2 
Chi)    Jfifi;    Ur.'wry  v.  P.rclval.  1909.  19  O.L.R,  4fiS. 


<  IIAI'TDIJ    111. 

LliiAL    MdliK.Mil:   IN    KyllTY. 


If  i 


*-'l.    .M.MtLML'r  n-;ir,l((l  ,is  s.cuiily  nurWv,  p.  ;!(i. 

§J2.   K,,uital,l..  n<jht   ,.,  ,,.1..,.,  an.l  ,lu.  ..urnlative  nj:!,,   to 

?■-':!.  A  in.uli;;,-,.  ,.,im,i„i   1„,  ,„,.|,|,,  irr(.,|,Tni;.l)l('.  ,,.  41. 

?-4.  One,.  ;i  iiioity-iiw  aluii.vN  a  innrt._M;r,.,  ,,.  42. 

*li">.  Sii,,ulatio„  for  a  ,-n||at,.,al  a.lva.Uav'.',  l'.  4;i. 

r2b.  (•|,...'i;ii,-  ih,.  ,,,„it.\  of  rclcmptioii.  p.  4,-,. 

j-'T.  Dis-uisr,!  forms  of  iii,.ri-aw,  p.  r,\. 

?!'>.  Natinv  of  Ih,.  ,,,„;,,  of  ,v,|,.,npti,.i,.  p.  :,:'.. 

?•-•!•.  lion  tl„.  ...prny  of  n.,|..,Mpiion  nia.v  l„.  l,.n.,,|  „,  ,,,„„«■ 
lllslicd.  ji.  ,")."), 

r-l.  Mori,,,,,,,   ,■,„„,■(/,,/  „>  s,n,rit,f  „unhi. 

AltlHu.uM,  th,.  ...M.rts  of  law  ..o„s1n„..|  a  ,„ort«af;o  stncfly 
"N  -,„i..n.„„.  upoM  tlu.  n.o,.t«a,.v  a  ..oM.litional  cslato  .n  the 
'"'"'  *■■'  llu.v  ,|„1  not  ..ntiivl.v  los.  si^M.t  of  tl,..  tVt  thai  the 
^ubManlial  purpos.  of  ih.  I  ransa.-tion  was  .....vlv  ,0  ^u.  a 
sirui-it.v  to  tile  liiolti;a^'cc. 

''""•""'  I-inlso,.t  that  iitlH.  ,Mori,a,or,|i,.stH.fo,vthe 
'l^'M.x..l  '•■"■l.a^„„.nt.  Ih..  ,:„y,opavtho,M„  „„v  ,„,,,„. 
^•''"■^"''   ''^"   '-"""""-.  ^n„l   if  Ih..  n.o,i.au,.  ,1,...  h.fore 

;'.""'"^  ""■'" •>  ^' '■""■|-"l<"lns..,>../.,.,..„„i,otto 

li'sh.n-.  unh.sslh,.  h..,rsa,v  na„„..l   , /, , .     Till  Ih.  I„ue  fixed 
'"'■  '-"'I'-n'Mion   has  .-xpi.v.l   ,h..  i„orl^ai:,...-s  ..slal.   is  ,.l..arly 

('()    S,.,.  <.|,„|.l,.r  :■,  M„r,,i„,„   „i  ('„,„,„„„  l.,i„,  SIL'. 

(M  I.itt.  T,.M.  .s^,  ;!;!T,  ;;-,.■  ,■„,  ,.;„.  :.„Sa.  L>.i;.b.  If  bn.li  h.irs 
and  ..x,..,n.„.s  «,,•..  na„„.d  .n^JuaolivH,  and  U...  n.or,,  r  ,ad 
tl...  .non,.y  ,„vcis,.|,v  on  ,„..  da.v.  ,„•  n.l^ht  oLe,  ,0  pay  it  ^o  tl  .    ,e ir 

";7::'"!:,r,'r ''i?'^"  ''•""-^"-■«"  -  «a......  L77,  a  t.^ 
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lonar.locl  i-i  siiiii'ly  a  sociiiity  for  nioiicy  knt,  which  hidiu'V 
run  he  pai.l  by  and  shouM  ho  rereivt-.l  by  tho  i-xfcutors  and 
not  liy  th.>  licir.  The  i.lca  lion-  much  fruit  when,  after  the 
l.-ual  time  for  rclt-niptioii  lia<i  exiiiiod,  the  Court  of  Chaiu'eiy 
rciMijiii/cd  an  ocinity  of  redemption  (c). 

In  Thonihrouuh  v.  Maker  ((/)  in  Chancery  in  lti77  i1  was 
heM  that  if  the  mortj,'a(,'or"s  estate  had  been  forfeited  at  law 
l.y  nasoii  of  his  failure  to  ])ay  on  tiie  day  namwl  in  the  mori- 
U'aur.  and  tlie  morlj/asieo  was  dead,  the  money  was  payable 
t..  the  exeeiitor,  not  ro  *he  heir,  even  thotij.'li  the  heirs  were 
naiiHtl  in  the  contract.     In  such  a  case  the  contractual  riyht 
of  the  tuorti;ai-'or  to  pay  the  luir  instead  of  the  executor  w; 
forfeited.     Th(>  inortirairee's  riirht  to  the  land  was  ii\  essence 
merely  a  iii,dit  to  a  security  I'oi'  money  and  the  money  when 
paid  was  i)art  of  his  i.ersonal  estate.     Conse(iuently  the  heir 
was  bound  to  re<'oiivey  on  (layment  to  the  executor.     It  has 

Inntr  1 n   settled    that   tlie    mortf,'a«e    security   is    personal 

etitaie  I ."), 

ill  Kijuitiihh  riiihl  to  ridrnti  iin<l  lh(  fornhilivi-  rif/ht  to 
ftiri  i/'i.M  . 
i'lciuily  carried  to  its  touical  conclusion  the  pi-in<'iple  that 
the  mortuaire  transai'tion  was  in  essence  merely  the  a'nuiii  ot 
»e<'urity,  by  iiicnrporatliiii  in  the  contract  certain  inevitable 
terms  which  were  not  In  accordance  with  the  lanjiua^'c  of  the 
contract  and  uluch  the  parties  to  the' contract  coidd  neither 


(e)  Holdswcatli.  HiKtory  ol  Knslish  I-aw.  vol.  2.  \>.  tSl;  cf. 
Straliiin,  I,;iw  of  Mormas;es,  :;nd  cd..  19,  20. 

((/)  1  r:i.s.  in  Cli.  -2%?,.  ■!  W.  &  T.I.C.  ICq.  1:  s.r.  suli  >«'"<.  Tliorn- 
l>.>roiisli  V,  linker,  ;;  Swanst.     028,  IS  K.C.  -;!1,  2  Freeman  14:!. 

^.  )  Jl  llalsl)ur>,  l.aw.s  of  Knfjland,  p.  1S2,  noie  (<,)  As  lo  the 
heirs  title  to  the  UpU  .stale  and  tlu'  Dresent  lav  in  Ontario  with 
resard  'o  th>-  rirvnliitlon  of  the  mortgagee's  interest,  s.'e  <liai)ter  13. 
P(T»i<Mv   i:iititliil  "»   Itiiith  lit  III'-  Mintijitgir. 
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'\>mn.v  will,  ,„.,•  m,Hl,f:  /,.  (,„e  .„•  „,,^.  „,,,„  ,,^,^  „,^^^ 
all..,-  tl„.  ,unrtv'a«..r's  rM;,!..  hml  lMr..m..  C.rfritr.l  at  law, 
<"|uit.v   u,M,l,|  ,,.|i,.v..  Mu-ainst  thr  toitVituiv  aii,l  all.,u   h„n  to 

'■'■•'"■'■"'      ''    '"■■  '"  """■'•  "'"•'!-.  ""uM  -iv,.  hi „  ..quital.lc. 

ndit    .„    ,-,..|..,„,   .•ifi..,.    hi...  ,.„Mt,i,.-lual    nirht    ua.s   u-onc         |„ 

'"'''"" '•    ^-^  "''^i""'  """    tliis  ...luitahh.    ,M,I..   is  ,n..f,    lust 

•I'iiM  th..  I....MI  n,h.  an...r.|i„u'  t..  «hi.-h.  „..  n.alt.T  how  v!,li,- 
^'•1''  ">.■  .st.it,.  ua.s  M,  <.,.n.|.ans„ii  with  the  .l.'l.t  s..<-.„v.|.  thr 
.■slat,-  «as  lo.tVit..,!  ;.r.  .iHault  IM  ,.a.M„.,,t  ..xa.tly  „„  thr 
-l">  I/".  I.I  ,M,ini  of  tn.M.i  th..  .■MMital.h.  nil.,  is  „l,jo<.tioi.ahl.. 
'"■'•••U.S..  it  cnntra.liHs  th.  la,>tr„aL',.  of  tho  ,no.■t^^.^^.  uhcn.u* 
tlH'  h'Lral  111!.,  is  ill  a-rr.  mciit  with  thr  laiiL'ua-:c.  '•That  is 
th..  uorst  of  nur  ni.irttra-..  .I,.,.,l  owi„ir  ,„  ,i„.  ,.„.,|„„  ,„■  ,,|„|,^. 
If  is  on,.  loiifT  .si,,,,,r,.,io  r,  ri  ;iii.l  ^,u,„,,'  „  f„l.si."  Cn      It  is 

(0    AMih.irn.r,  l'rlnci,.l,.s  of  K„„i,,,  or.s  „-,     ,„  ,,  ,„„rt,,„  ,„„^,_ 
..iK,.  1,  is  rnsion.ary  ,o  Insert  sprcl,,!  ...mtracual  provisions,  snoh  a^ 

■lin2ri"  :'■  "  ■■':'"  '"  '""■■'""•  '"■•  ""•'•  «"^"  provisions  ar,. 
..ndin«  in  so  fur  as  llu-y  a,v  ronsis...nl  wl,h  th..  •■in..vi,ahl..  t.rms" 
incorpora,,.,!  ..,   ..p.i.y  ,„  ,ho  mor,«a«..  .ran.saolion. 

(,'/)    If    Kr..i:lini;..r  v.   .\,.w    Palai;onia.  .Ir..  Co      |1>.14|    .\r    ..r, 
at   p    3,').  I    ■•  • 

('')    H.   I^   HH...|,in,.   in    /<„■    <:.s.,u.„i,     „.,    ,»,„,.„„,„    ,.,,„. 

...  n..it,s  s  as  showing  that  th..  I,a.shn,.ss  of  „„.  co.mnon  law  r„l., 
.>s  lo  forf,.i,„n.  on  ,]..fn„l.  was  no.  in  a,-,  ord  wi.h  .1,,.  p„l,Ii,  ...nti 
""■n,  as  to  wl.al   was  j„s,  and  .ha,  .h,-  ,„or.«a„...  who  l.,ok  adv.nn. 

it:  ':'  ."".,,/-f'''-  ■>"*='>•  "-.■  .inaln.s  of  ..onscfn....  F>I 
H..tc.h,..-s   •/■/„    x,,,i,t    i,„/A,,    ,„    ,.,,„,     •/■,,„,. 

•Math,..     Thou  iKis.   iin.lo.,..  a  faithful  ;;.nt|,.r.ian, 

li.i   taki.m  forfij.  of  liis  land 
M^.i|"v      I   d..  ..onf-ss,      I    «i||   h,,„...for.h    pni.Mis.    np.n.an.. 

I   vwll  nsion.  all  .....rmau-s.  f..,sw,.ar  al.oniinahl.    „s„rv 
iToiii    ihr    Tin;,     l.fi,l:rs   „f   l.,„uh,n    (insl)  • 
■^ri..pli.i.>       ..   ,ha,    vil,.   rs„ry    h,.   l.-n.    ,„y   fa.h..-  a   li,.h.    „M.n..v 
a.ui  for  hr.aliinj;  on.'  day, 
Ih-  ro.,l<  thr  f,.,..,«imph.  of  ,,iK  hoi.s,.  iind  vMll  ,|iii.,.  ..iway; 
And  yet    h.'  .Mirr.nvcd  n.>.    half  a  .iiiar...r  a,.^   mwU  as  It 
('.>st ; 

Kn.   :  .liink.  if  i.   had  h..,n  a  shilling,  i,   had  h.-n  lost,.; 
So  hr  kill.d  my  father  with  sorrow.and  und-Kd  m.  .(iiit.: 
(')    ,M:!itl:ind.  I.:i|i.i.>   niid  th.-  K.ir.ns  of  Anion,  p.  Jtl'r 
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■■|,„    iiistiuiufnt    whi.'h    iMi-linp     l.ii'ls   ilsrlf   t..   i!.i|"'Hiti<.ii— 

f,„   , ,„..  I  am  -iirr.  I.y  th."  Ii;    il  «<  luitinv  .'vrr  imii.-is1.MHl 

an    Kn^'lisli   iiliil'luairi'  nl'   real  cst.ti'."    i/i 

The  fi.llouiii.j  ninaiks  ,.f  Li.iv   Uiaiiiw.ll  arc  .jili.tcl  with 
iiiriitai  ifscivatioiis 


"Of  coiirsi     "' 
Is  an  ri|iiil>   "f  11 
I'll'  aKri»'iiit'nl  hi  ■ 
|ia\('  back  siTiirlli 
may  say  by  a  '!•  i 
Itri'st.  at  a  (la> 
,)f  llic  asri'cnicni 
absoliili'  proiHTH 
fjibinr.     Wlirthc 
to  their  barKiiln^ 
ones.  ralhiT  thai 
fill.     \V<'  sliouli- 
Icpal  ridhts  am 
do  nut  mean 
wlio  adininislr 
undo  tills  wor 
it."    (A) 


n  a     •  nci  not  In  a  crlllral  way.  what 

|,   .     a  'lot  j;lvin  by  thr  Irrnis  o( 

,•  par'K'S  !  ml   contrary  to  tlicni,  to 

by  a     ■irrow  ■  a  Ipndi  r    I  supiioso  one 

rrdi'    '■.  on  !         !•  nt  of       inclpat  and  In- 

.ppnli.     i  for  I.      iienl    a li.n  by  th*- tcrmii 

•  lie  iMt-    !.  >  tUi  urines  were  to  be  the 

rditor      nil*  Is    H.w  :i  Ipjial  riKht  In  the 

,,il,l  n->l  h  =»•   >•-•<.  txiter  to  havi'  held  iieople 

laiiKh-    lieii.  by  expi  n-  '    -  n.n  to  make  iinwiso 

veth.-        In-ntheyha       ;■  "■   so,  may  be  doubt- 

I,,.,  ,|     hp  i|..  •edition  of  tilings, 

,  docunients  which 

I     .H    U>V4'  of  fees  of  those 

ivi.i-  ihnwise      And   probably   to 

:■    umi  iroiiblewoiu.    ihan  to  continue 


(«.r  .  ry    iccov'iiizi'il   tlic   lofial 
■   lav     he  inorliinjit'i'  Im'cmiiic  the 

iiior;  :    ,'.m's  (Ict'ailll   in   |iii,\  tiiciit, 

ic  ill  jii  rsDtiinii  wdiilil  cdiii- 

iins  lo  rceoiivcy  the  latiil  to 

iei>   liail   ,ilre:iil>    takcti    |'<is- 

,-i-..iiiii    t'l'i-    I'elits   ami    protilN 


As  al  III. 

title.      Ill         Ht.v  a 
alisiiliite  i.  j.il  own- 
liilt  the  I  "lift  (if  eh 
pel  tile  tnortirairec  ii, 
tile  iiiiirtL'annr  ah'' 
sessiiiii,    woulil    eiiiii|" 
received   (  /) . 

It  was  (inly  tlinmirli  iiileniii'.iia'  -tajies  thai  the  (  niirl  of 
Chancery  reaeheil  the  liiial  result  miely.  that  in  every  case 
forfeiliiiv   uoul.i    ho   I.     .veil   a^amM    in   <'i|iii1y    unless   ihoiv 

(/)  Samuel  v.  Jarrah  Timber  and  Wood  l-avina  lorporalion. 
|l!tM|)  AC.  nj:5,  lx)rd  Maenai;liten  at  p.  ^2>k 

(A)  Salt  v.  .Mariiuess  of  Noriliampion.  |1N''-'1  -^  •'■  1.  al  lip. 
IS  I!l. 

(/)   .-Xstothe  latter  case,  see  chnptori^S,  .M<"r«;.ir/r,  m  P'lssm.iK.n. 


«t 
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••xiHl.'.l  sniilr  ..iinn.lilr  i;i„i|iul  t'.ir  ivfusili-  r.'li.'t'  (m)       I.iltl. 

l"'i,  111  ihr  lirh.Mih  rrninrv,  liiis  notliin;;  to  say  i.lmut  an 
'■'IMily  «{  r..lr„,|,i,.,n,  Mltl.nu-1.  in  at  IraNt  on,.  ,.aso  as  .-aHy 
HH  It.-.tl  (  liancTi.x  ...ax.,  nli.  f  niwlcr  a  friifrnicfit  by  way  nf 
moilya-r  aii.l  a  Im.imI  t„  srcur..  pav.m'iit  «  Ii.tc  the  inortjram- 
frau-liilrnll.v  soimhi  t,,  ,.,i,-..r,.,.  t|„,  |„„„i  („)  ^^„^.^  lik.Avisf. 
in  liis  r,,iiiii„.riiaiy  upon  Iwllhtun,  has  nothintj  t„  say  about 
an  ,M|i.ity  of  iv.lci.iplion.  but  in  his  ,lay.  in  tho  ...ir'y  "pan  of 
th,.  srvrnt.,.|,th  .•.niury,  it  had  bcnanc  th..  iiractice  in  rhan- 
<'''iy  to  aMow  a  inorf.'aLtor  to  ic.1<hiii  nfWr  .i,.fault  in  sprcial 
••ir-uiti.sianc..s.  for  instin.'c.  if  th,.  rKTi,),l  of  .Icfault  was  short 
"'"1  !'!<■  .hfauit  was  o,MM;ann,,l  by  ac-i.b'nt  or  frau.!  [„).     So 

'■"   '' ".paiativ,.|y  rarly  .late  Chan.Mry  allow.-.l   mlcmption 

aft.T.h  iMult  in  th,.  ,.as,.  of  a  p,.|son  who  lia,l  ina,lo  a  niort-aw 
lis  survty  nirivly.  tMN-aus,.  in  that  ••as,,  luitil  afl,.r  th,.  piin- 
iM|)al  ,|,.btor  ha.l  nia,k>  .h'fault  the  mortva^'or  w,iul,l  not  know 
whcth,.'  h,>  wouhl  b,.  ,Mlh.,l  ui>on  to  pay  at  fill   (/>>. 

In  th;.  iriMi,  nf  Charlrs  I  the  .-iirht  to  ii.hrni  ..cpiily  was 
fully  iv,-nL;niv,.,l.  ,.v,.n  in  llu'  absi'no,.  of  sp,.,.ial  cin^um- 
stanccs  ( (/ 1 . 

Cnnxrrs.j.v  Chan, Try  ,..|iailt,.,l  111,,  ri-ht  of  a  inorluai-,>c. 
afi,M-  111,  i„..it..air<rr  li.'.l  nia.l,-  .l,.fault  ;it  law.  I,.  ..oni,.  i,t„  a 
'■""i-l   of  ..piity  ;in,l   insisi    iha'   the  niorl-a.^ror  sli,.uM  cithiT 


ti  I 

I  * 


(III)   Sic   ^.'S,   mfni. 

in)   s,  |,r(    i-isrs   in   ,lr.,n.-..r>    (S.l.l.n   Sur,vu.    to!     1(,    is.,,;) 
c.'s,.  Ill,  •       .    /. 

CO    la   <Miinm;in    v    i-oiiv.rs.    It'iMi.   Aria   CtimMllaiiaf,   7,;t.    the 
iiM.rii;,!^, ,.  va.s  all.u.ii  o,  hu\,   imriMiM  ly  al.,s.ntrd  hims.U-  on  Ih,-  dav 

"^"'  '"'■  '"' "'""■  "'  "'■<l-i-  ">  aMiiil  ncvivliig  puMiirnt.     In  oih.T 

«"r,ls.  ii   ua>  a  ,as..  „l  Iraial.     J.nks,  .Sli,)n   History  of  Knslisli  I,aw 
I'l'i. 

I/')    fin/,  hi,,.,    ,,,,  ,,,„  ■::.2,  IT,:',:   Sp.-nc-,  K,i,utal)l..  .Piiis,li,-iion, 
^"1.   1.  >.ii.'.  i;i':i:    Wiiliaiiis.  Krai  l'i-o|p.rty,  L'lst  cd..  tyfi,  547, 

('/)    K.Mi„aniiH  Coll,.?;,-  \.  K^Lns.  IKLT,.,;,  1   i;,.),.  i,,  cm.  IS:    Wrll. 
<!■  II  V    JLiiiisc.n.  pjoii,  1  ii,.|,.  in  111.  171. 
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iiil.ililf    I  iurlit    til    rcilci'iii    uilhiii    a    irason 


lahlu 


Iiiiii'  III-  Im'  rnirur  I'lTc'liiilril  I'liHii  cxri'dHint.'  it   (r). 


•A    l)ill    cif    li.rii  Idsnr.'    (it    Is 


rtliiti  now)    ni'vir  cavi"  and 


ri'i-r  was  iiilMiiliil  lo  Klvf  llii'  tiKiri^uK'''  any  artlvr  rt  imdy.  A 
t)lll  of  rnri'(  liiKiiir  III  Milislunii'  \sat>  llils:  'You  havi'  a  riKlii  lo  rt'driiii 
^•nd  .Mpu  may  cm  ids.  ihat  ilijlil  ai  any  tlmr  wllliin  iw.nt.v  yran:  (i), 
uccordini;  to  the  usual  practice  of  the  rourt.  hut  I  do  no!  «.uit  to  be 
ki  |i|  ill  a  slate  of  iincirialnly  as  lo  tttictln  •  1  am  or  am  not  li>  be 
rtdiiiui  d.  and  thcnforf  If  you  want  lo  rrdi  rm  inc.  rtdii^m  nw  now.' 
And  till  iiinriKauff  lias  a  rlclit  to  say:  'Kidicm  luc  upon  those  terms 
upiiii  which  yon  wiiuld  he  entitled  to  ri  deciu  if  you  tiled  your  re- 
deiHption  suit  •  That  Is  all.  If  you  do  not  redeem  your  etiully  of 
ri'ieiupiion  is  j^one:  the  onty  r(  suit,  therefore,  of  a  bill  for  fi.'  • 
(:l4i.suri  is  tii  (|.pi'i\e  a  man  it  his  iipporlunlly  of  filing  a  hill  of 
rrdemi'iion  ill  some  future  tinip."  (/) 

§'2-!,    .1    iiinrl ijiiiii    ninnnl  In    iinnlt    irri  tli  i  imihli . 

When  the  i  iirht  of  >eileiniiti(iTl  after  ih'faiilt  tiecame  oslal)- 
liihecl.  I  III'  t'liiiit  of  (  haiii'i  r>  .  in  oiiU'i'  to  prevent  its  evasion, 
wa.s  ohliu'i'd  to  hiilil  that  a  niiiitirau'or  ciuihl  luit  by  any  aific'C- 
mi'iit  enlei'eil  into  at  the  time  of  the  !ni)i'tirai;t'  and  as  part  of 
tlu'  iniirtuai;!'  I  lansaetion  cuMli'apt  away  his  riuht  nf  I'ctlnnp- 
tiiui  111-  fetlef  it  in  any  way  h.v  cnnliirmtr  it  to  a  jiartieihii'  time 
or  til  a  p.iitiellh'ir  ehiss  of  peisoiis  (a).  TllO  prilieipio  Upon 
which  the  eiHiil  iiilcitVreil  witli  tlic  contiact  of  the  jiaitios 
was.  Iiowevei-.  not  a  liu'iil  oiu'.     The  cijuity  juiltr's  ii.iked  not 


i()  Hon  V.  Vinures,  If.L'SO.  1  Hep.  In  Ch.  32.  As  lo  the  rlwht 
to  reieelose,  se.'  further  chaliter   Jl,  Action  for  Fiifi  rluiiHr,    m    Ni//<-. 

is)  The  piiiod  is  now  ten  years  In  Ontario,  twelve  years  In 
Kimland.     See  chapter  2fi,  l.iiinltitKin  nf  Aitioiix.  S-'T7. 

iM  Cummins  v.  Fletcher,  tSSn.  It  I'h.I).  f.IiM,  at  p.  T'lS.  Th.'  pass- 
age i|uiiieil  occurs  'n  a  judmuent  relatin;;  to  the  iiu)rtj;ai;ee's  rii;lil 
or  loiisiiliilaiion.      See  chapter  !i.  ('<i»suUiliitiiin  unit   Tuikiiiii.   SSI. 

(II)  .Mellor  V.  Ia-iH.  174-.  'J  Atk.  4:>4.  "It  seems  that  a  horrnwer 
was  such  a  lavourile  with  courts  of  ei|uity  that  liny  would  let  him 
break  his  contract,  an.i,  perhaps,  by  disabling  him  from  binding 
himsilf,  disable  him  from  contracting  on  the  most  advantageous 
t.riie;  tn  liiTiiielf"  Salt  v  Manpies;:  nf  Northampton  nsfi^j  A.C. 
1    Lord  liraiuwell.  at  p.  19. 
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at  what  \v;is  tt'i'liiiicjilly  tlu'  loiiu,  l)iit  at  what  wa.s  ivally  the 
.siilistiiiicp  of  transactions,  and  continoil  the  afii>lica1ion  of 
their  rules  to  eases  in  wliieh  they  thoin.'lit  tliat  in  its  suh- 
staiu'c  the  traiisaetioii  wa.s  oi>i)ressi\('.  Thus,  in  Howard  v. 
Harris  {v)  Lord  Keeper  North  in  Hi.^:!  set  aside  an  ai.'reenient 
that  a  inortsiajre  should  he  irredeemable  after  the  death  of  the 
niortiratror  an<l  failui'e  of  the  heiis  of  his  iiody.  on  the  ground 
that  sueh  a  restriction  of  the  riirlit  to  redeem  was  void  in 
e<iuily.  hut  he  intimated  that  if  the  money  had  heen  horrowed 
by  the  mortsrasror  from  his  lirother.  and  the  fiMiinu'  had  ajn-e^'d 
that  if  he  had  no  issue  the  hind  should  heeome  irrethflliable. 
tHiiiity  woidd  not  have  interfered  with  what  would  really 
have  been  a  famil\  arranLrem(>nt.  The  exception  thus  made 
to  the  rtile.  in  cases  where  the  transaction  includes  a  family 
arranirement  as  well  as  a  uiorts.'aue.  has  been  reeo(rnised  in 
later  authoriti(>s  (cm. 

524.   (hit  I  n  itiortiiiifii  iihrinis  <i  i)iiirl<iittit . 

The  in-ini-iiile  that  a  mortirau-e  could  not  be  made  irredeem- 
able was  thus  limited  in  early  i1m\s  to  the  aeeomplishment  of 
the  end  which  was  held  to  ,instif\  int(>rferelice  by  equity  with 
freedom  of  1 tract.  It  ,lid  not  iro  further  (.el.  .\s  estab- 
lished it  was  expressed  in  three  ways.  The  first  and  most 
u-eneral  rule  was  that  if  the  transaction  is  once  found  to  be 
a  niortiratje.  it  must  be  treat(>d  as  always  !-ete.ainin<;  a  mort- 
S.'aire  and  imtbinirbnt  a   iiiortL'aire     "(■nee  a  itioi-tiraL'e  alua\s 

(I)  ii;s:;    1  v.  m    vm\.  ■:  \\    ,v  ■im,.c,  i;(|   11.  is  n.c.  n.-.s, 

(")  Kri;;liii;;i  r  \.  N,.u  I'ala^oiila.  ilr..  Co.,  |l!tl4|  A.C.  I'.l.  at 
fi  'Mi.  .siii|,i]i,)ii  \.  Slaiullmi.  ITHIi.  t  .\ll<.  J.  1  W.  4:  ■r.I.,C  I'^,  i;:!4: 
rt    2  W     i:  T.l,.r,   Kci.   I't, 

(./■)  'Hir  Icadiiii;  i;iM'  Willi  r.ijiird  Ki  llie  principlr  under  dis- 
ciissidii  is  11],.  (MKr  of  Kri';liM^;,r  \.  .\iw  Palaj-'onla,  etc..  Co..  [10141 
AC  in:  SI.,  rspiciall.v  itie  jiiduiiicnl  of  I.<)rd  I'arkcr  of  \\addln(;ton. 
See  also  on  111,.  i;i'ni-ral  siit)je(l  ih,.  not,s  in  2  W  >v  T,I,.C    K<|.   I.''.  IT 

tr.  ih--  rase  of  liowani  \.  Harri:;.  xasini. 
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;i    iii(irtuai.'<'  '     iiiid    is  tlu'i'ct'i'rc   icdccinnlilf   iiotwithstiinilinjr 
iiiiv  iiurii'ciiK'iit  t(i  tlic  coiiti'iiiy  (I/). 

It  \v,is  Hilly  A  diftViTiit  ai>plicatioii  ut'  the  |i!ii;niiiniii1  priii- 
(•i|)li'  t(i  s\ii\r  in  till'  t'nriii  (if  a  second  fiilc  that  a  indrtfrasri't' 
sliduld  nut  stipulate  t'lir  a  cdllati'ial  advantafic  which  would 
make  liis  iiiiiiniii  .il  inn  t'nr  the  loan  exceed  a  iifopcr  .ate  of 
interest  I  ;  < .  Tile  third  t'nrni  in  which  the  principle  was  statetl 
was  that  anx  stipuiatinn  which  I'estricts  oi'  cloirs  the  e<iuity 
ul'   redeiriptinii   is   \iiid    '((). 

i'2'<.  SI i /iiihif it'll  fiif  II  (iilhih  ml  lulnniltiiii . 

'I'lie  sccnnil  rule,  which  prohihited  a  niortfjajrce  from 
stipiilatint;  I'l'i'  a  collateral  ad\antau'e.  "as  I'ounded  upon  the 
statutes  aiiaiiist  iisur.w  A  stipulation  of  this  kind  was  in 
ei|uity  held  \(iid  as  hciiiv'  contrary  to  the  spirit  of  these 
statutes  tin.  The  rule  was  li\  its  nature  conlined  to  uiort- 
■ja'jes  tn  secure  the  repayment  of  horrowed  money,  and  ihe 
stipulation  was  void  ah  iiillin  on  the  triound  of  supposed  puh- 

(II)  A  imidcrn  case  in  wliuli  it  was  aiteiiiiitcd  virl\iall.v  m  make 
a  iiiortKafie  irrcdcemal)!!'  is  Falrrloimli  v.  Swan  Brcwcr.v  «'o.,  11912] 
A.c  .'"a;,"  A  clause  In  a  iiiorlt;at;<'  of  a  lia.se  for  twi'nt.v  years  pro- 
\i(|i(l  llial  uiiliiiui  ilie  mon  i;af;ee's  written  consent  (lie  nionnajie 
il.  Ill  should  iiol  [ic  wlidlly  paid  off  till  a  dale  williin  six  weeks  of 
'111  expiration  of  llie  lease.  It  was  held  that  llie  iiu)rt);asor  wiis 
•  nlillcil   lo   ndieiii      Cf.   Manitotia    l.iiiiilier   Co.    \     l^iniiierson.    It'lS. 

IS  li.c  K,  im;.  II  DL.i!.  :;!iii. 

(::)    See   SIT,.  ' 

I'/)    See  S-ti. 

(/))  'riiroii^ilioiil  Ihe  period  ill  whiili  the  Coiirl  of  ('liamir.\  was 
riMiMiilatiii;;  lis  doclriiiis  in  rel.iiidii  (o  niorl.ua^es  there  were  in 
forn  in  Knuland  slatiites  liniitini;  the  rati'  of  interest  whidi  could 
he  h;;:Ul.v  charged  for  iiione.v  hnl.  The  last  of  these  iisiii;.  laws 
«as  repealed  in  lS,"i4  by  the  statate  17  i:  IS  V.  c.  !ia  'I'he  It  adinj! 
lasi  as  le  a  siipiilalion  for  a  cellat'-ral  ad\anlai;e  was  fornierly  that 
III  .leiiuiiius  \.  Ward.  ITo."..  .'  Vc  in  .'.L'd.  IS  H.i\  ;!(;.'>.  in  vUiiih  Sir  J. 
Ti-.M)!-.  .\l.li.,  said:  ".N  man  shall  not  have  interest  for  his  money 
and  a  ciillateral  advanta.ue  hesides  !er  the  loan  of  il.  or  cloi:  Ihe 
I' diiiiiilioii  with  any  hy-avLrei'iiient."  Cf.  Ihe  notes  in  •  W  t.  T  1..I'. 
K-i.  -■:;  IT.  It,  'ill-  rase  nf  Hmiard  \.  Hafils.  !<;s:;.  1   V.rn.  f" 
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lie  |iiilii'y.  The  rule  liad  iintliiii!.'  ti>  'Id  witli  an  ciiuitv  ol'  rc- 
(Icliipltoii  l)Mscil  0:1  rflicl'  ;iu:ai?ist  t'oil'i'itiUT,  hrc-nisc  it  was 
I'lil'iiii-caMi;  lictdic  as  well  as  at'li'i-  ■.ii't'ault.  Since  tin-  rc|ii'al 
'if  tlic  usiir\  hius  tlici'i'  is  nn  ri'asnn  why  iiinrtiiairi's  to  scciiro 
lii:liis  sliiiiiM  lie  (HI  :iiiy  ililVcrcnt  l'(  11  il i 1 1  i;'  I'niin  dllui'  m()r1i;ani's 
•  II'  why  the  (iM  iiiii'  airainsl  a  iiioiliiasicc's  sliinilatiny;  I'oi  a 
c'lillalcral  ailvaiilayi'  sluiuld  lir  iiiaintainrd  in  any  fnrni  in 
Willi  any  incMliticaiinn.  'riic  i-iulit  1  imtu  itlislandini;  llicsti|iii 
laliiin)  til  i-('dccMi  iin  paviiii'm  iinTi'ly  nl' |iriiici|ial,  intri'cst  and 
I'lisis  is  a  iiitTc  ciirnllaiy  nl'  tiic  ndr  and  t'alls  u  itli  it   ( (  I. 

Im  every  ease  in  wliieli  a  stilHllatiiin  liy  a  innrt  liau'ee  tor  a 
fiillati'ial  advantaiji'  lias,  sim-e  the  fejieal  nt'  the  nsiir.v  laws, 
lieen  lii'ld  invaliil.  the  si  ipulat  ien  has  lieen  (i|ien  tii  (itijeetinn. 
eitliiT  il)  lieeanse  it  was  nnennseidnahle,  lU'  1  "J  1  lireause  it 
was  in  the  nature  (if  a  in'iial  clause  chivirinLr  the  e(|uit\-  arisiiej 
(in  t'ailiire  to  exei'ei.se  a  cnul  r.ict  uat  riu'ht  Id  redeem,  (ir  i'!) 
Iiccausc  it  was  in  the  nature  ot'  a  eoiidilinn  repimnant  as  well 
111  III nl  lacl  llal  as  In  I  he  ei|iii1alile  ri'_dil    •(!  > . 

In  (itlier  wcrds.  a  jiroxisinn  in  t'avoiir  ot' a  iiiiii'tL;a'-''ee  is  nut 
invalid  merely  because  lie  tli  '  '  >'  sti|iulates  fnr  a  enllateial 
advantaue.  .\ee(irdiiiu'ly.  il"  there  is  iKithiii','  unfair  (ir  (i|ipiis- 
sive  in  I  he  liarLrain,  in  a  liiniiL'a'.'-e  iif  a  hdtel  t(i  a  lirewcr  the 
niortuance  iiia\  sti]iul.-ite  that  the  nidrturairnr  shall  durin'i  the 
('(lilt  i  una  nee  ef  the  security  deal  exelusi\('l\  witli  the  iiliirty;au('e 
Uir  all  heer  and  malt  !i(|Ui'rs  'iiild  (in  the  inortsraired  iu'emises 
1);    in   a  innrliraui^  of  the   lease  of  a   theatre— -il  nutdrinuslv 


(<  )  1.(11(1  l'aii<i  1  lit  W  iKidmutiiii  ill  Kii'^liiimr  v.  N.  «  l'al:m 
■iiillia,  1  ic     f(i    IIVIll   .\.<'.   J.'i.  ai    pp.    .'.l-.'.',, 

(if)  .S.C.  |l!illl  \,l'.  al  p.  ."a;.  Sec.  (  ,-..  .huiK  s  \,  Kerr.  ISSS. 
Ill  Ch.l),  It'l  (ii,i;rri'iiieiil  f(ir  lidiiu.'^  vdidalilc  as  an  mikIiic  advaiilayi 
(lie. lined  fniiii  iinirliramir  iiiidi  r  ilie  prisMin  dt  disinss  and  in  a 
imsiiiim  analdK'iiis  Id  llial  (it  an  1  Apeciaii'   heir) 

[')  I',i;:i;s  \  lldddincii,  |I'v'is|  L'  Cli  :'iiT.  Nuaki  s  \-  Cn  \  l!i('i  . 
I  I'll' 'I  \<'  -1.  al  |i  :;".  I\re,;;lilii;er  \  New  PalaiidMia.  eli'..  < 'e 
i  P'llj     \  <\   -Ti,  Ml   p,  .38. 
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I'iskv  s('<'iirii\ 


tlif  mill  1l;mu:ic  ituiy  sli|Mil.ilf  fur  a  shaii-  in  thr 


in-dtits  111'  l!ic  tlitMtic  l/>  :  ami  ulii'ii  immcx  is  I"nl  on  a  Hiciirit.v 
(iT  a  s|irciilativ»'  nr  iiiisat isracturv  Mature.  Ilic  iii(irt^;a;;(('  may 
as  pait  (if  tlif  imaiiiaiir  1 1  aiisactinn,  stipiilalc  t'dr  the  ilcililt- 
tinri  l)>  him  lium  llic  aiiiuiiiit  of  tli  •  aihaiii'c  «ir  tor  tin.'  pay- 
iiKiit  liy  tlir  moituai^di-  of  a  Imims  or  commissioii  in  addition 
lo  the  inlinsi  pa\aiile  under  the  mortjiatie  ((j). 


('Ini/llilKI   till    (llllilll  iif  mil  iiiptioi 


There  ri'Uiains  the  tliird  rule,  that  any  sti;.uhition  \v 


^hieh 


stutcMl 


restricts  or  eki^s  the  ('([uity  of  redemption  is  void,  or.  as  s 
more  liroailly,  that  any  pi-ovision  which  is  repugnant  either 
111  the  contractual  >)r  to  the  ecpiitalilc  ri-^lit  to  redeem  is  void. 
.\  ciindition  that  if  the  contractual  rifrlit  is  not  exercised  by 
Ihi'  time  si'eeilied  the  mortijaiiee  shall  have  an  option  of  pur- 
cliasiiif.'  the  mnrt^;aired  i>ioj)erty  may  properly  he  i-e!.;aided  im 


A  penal  clause,  and 


it  may  he  relieved  a-rainst  {h).  It  is  repuj:- 


nant  ordy  to  the  iquitalile  and  not  to  the  contractual  ri«:ht.  But 


(O    Saiill.y   1     Wilde,   [ISftft]   2  Iti.  474:    IT,   L.Q.R.  7.  113    (Jan., 
\|iiil,    iniiii)       The  rornctniss  of   this  decision   luis   been   called    In 


■  111 


SI  ion  1)1 


in  the  niorti;af;e  it  was  providrd  that  ttic  share  In 


ihi-  protils  of  the  Ihiatre  was  to  be  paid  antil  the  end  of  the  lease- 
luilil  triM,  anil  not  tiiircly  diirini;  tin-  cxislenee  of  the  niorlKaBc: 
Ni.aliis  *,•  Co.  V,  Kiee,  (IftifJ]  A.C.  24,  at  pp.  SI.  34.  Hat  see  Krep 
liiiuir  V    Ni  w  I'alajionia,  etc..  Co.,  |l!tl4|  A.C.  25,  at  p.  5fi. 

((/)  I'liil.  r  V.  I-:dwards,  1S.''>7,  2<1  L.J.Ch.  4«S:  Mari|iiess  of  North 
■  iiiii'ion  V.  I'olloi-k,  IslHi,  4,".  Ch.n.  lIMi,  at  p.  JIL'  (S.C,  siih  mini.  Sail 
\.  .Mania,  ss  ef  Niinhainiilon,  |lS!i2J  A.C.  1):  I'^yri-  v.  Wynii-.Mac- 
X.ii/ii.  (l^'MI  1  Cli.  IMS.  at  p.  227;  r.ardinir  v.  Miinro,  ISfS.  2S  O.K. 
■■:::..  Fair.ll  v,  Carihoii  Cold  Minins  Co..  1S!17.  30  N.S.K.  l!"!l;  Hu 
I  !  anan  v.  llarvic  (No.  2)  3  N.IV  E(|.  fil.  The  distinction  drawn  in 
riiillips  V.  I'roiit,  ISflS,  12  M.li.  143.  liitween  a  bonus  or  coniniission 
aure.'d  to  be  paid  and  one  which  is  deducted  at  the  time  of  the 
adwincc  or  afterwards  paid  by  tin-  niortfra.sor  does  not  seem  lo  b«' 
Will  foiinili  il.  .\R  to  the  costs  which  a  mortnaRce  may  cliarKc 
ie-';iinst   the  niortKagor,  see  chapter  30.  Costs. 

(h)  Vertion  v.  llithell,  17i;2,  2  Kden  llo.  at  p.  113:  Kallon  t. 
K.imaii.  ISl'ii;.  12  C.r.  3S8:  Arnold  v.  .National  Trust  Co..  lfll:i.  8 
ALU.   211,  7   n.L.R.  751. 


'■K^'^Wk^.f,'. 
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a  I'onditi.Mi  that  the  imiilu'M!,'-"  r  is  In  have  siii'h  .ill  dlitinii  Inr 
;i  ]ieriocl  uliicli  l)cL;iiis  liis'nir  the  tiiiii'  i»v  ll,c  cMTcisc  >>(  tlic 
cnuitiililr  rii;lit  lias  arrivcMl,  nr  \vlii<-li  U'sifvcs  to  tlir  uKirmam'c 
jlliy  iiiti'i-i'sl  ill  the  |i|d|icrty  alt>r  tlic  rxcivisc  nl'  the  cnii- 
tractUiil  liiilit.  is  inciin.,ivt(iit  imt  niii.v  uith  llic  r(|i!italilr  liut 
Willi  Ihc  cniLlrartual  riulit  ilsclf,  and  luiulit  pcrliaps  lie  lu'ld 
invaliil  Inr  ir[>iii;iiaiii'\  I'Xi'ii  in  a  rmiil  of  law  1/ !  "It  is  llic 
rijilit   111'  a   iiiiirtsiaui'i-  011   fcilciii|itinii.   Ii.\    rrasna  nf  tlic   \rr\ 

liatUIT  nf  a   Illnl-tuaUC   to  UVt    liai-k    tin    Mlli.jrrt    of   lllr   lllorl  IzaL'!'. 

to  lioin  anil  I'lijoy  as  lie  was  cntillcil  to  hold  and  enjoy  it 
licl'nrc  Ihc  iiiortua '_'<•.  1 1'  ln'  is  |Mrvi'iitrd  I'limi  doiiiL'  so.  that 
wliii'li  hi'  is  (Militlcd  to  on  ndniUil  !"ii  is  |irr\  rntrd.  an. I  to 
conslilutr  such  |«rc\ciition  it  is  not  ncccssai-y  that  the  suli.jcci 
1)1"  Ihc  iiioilu'Miri'  should  he  directly  charucd  with  whatever 
causes  the  |ireveiition.  If  he  lie  so  iirevelitcil  in  fact,  the 
(>i|uity  of  redeiii|ilion  is  affected  liy  what,  whether  very  aptly 
or  iiol.  has  hceii  alwa.xs  lernied  'a  cloc'  "  (.;'i. 

In  Ndakcs  &  Co.  v.  I{icc  1/.)  a  in(ii-t;:ac:c  of  a  leasehold 
pulilic-house  liy  a  licensed  viet nailer  to  lirewers  cortained  a 
covoiani  liy  the  niort^'airor  that  he  and  all  persons  denviiei 
title  under  hitii  si  iiild  not  during'  the  ci.ntinuanee  of  the 
leasehold  Icriii.  and  whether  any  money  should  or  shoul.l  not 
he  owini!  oil  the  niortt;aue.  use  or  sell  in  the  house  any  malt 
li.liiors  except  such  as  should  he  purchased  from  the  mort- 
..ra^ecs  It  was  held  that  this  covenant  was  a  ■•cloir"'  on  the 
equity  of  redeminioii.  and  that  the  inortuai.'or.  on  pa.\  laent  of 
all  that   «as  owiiitr  on  the  soiMiiity.  was  entitled  to  have  a  re- 

(I)  Krc.t:lin);cr  v,  N.  «  I'alai;imia.  clc.  I'li,.  |!!ill|  .\.('.  Jf).  al 
II    50. 

(!)  Hidwnc  V.  Uyan.  |1!mi1|  i;  IH.  r.'.:;,  .\ndrcw.s.  J.,  at  pp.  i;«7. 
ia;s.  iiuotcrt  Willi  ai.proval  and  adopted  by  Cnllins.  .M.U..  in  .larnili 
Tiiiihev  and  Wood  I'avlnu  Coriioration  v.  Samuel.  |ir»ii;!|  2  Cli  1.  ai  l> 
7  (S.(".  |)nil41  .\.('.  "-".  ^iit>  n'liii-  Saiiuicl  v.  Jiirrati.  etc.):  el. 
Strihan.  Uiw  of  .Mortsases,  Jnd  .  d..  2fi  ff,;  notes  in  2  W.  &.  T.L.C  Kd 
.1,,  «■    ,,,  !4.)...:..rd  v.  Harris.  KiS".  1  Vorn.  190. 

Ik)    IH11121   A.C.   24. 
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convfyance  of  tlie  in'opcrty,  or  at  his  oi)tion  a  transfer  of  the 
security,  five  in  cither  case  from  tlio  tic  (/). 

In  Bradky  v.  Carritt  (in)  Iho  holder  of  the  majority  of 
sharcH  of  a  eonipany  mortj:ai:e(l  liis  shares  as  security  for  an 
advance  of  money  and  at  tlie  same  time  covenanted  that  he 
would  always  tiiereaftcr  use  his  best  endeavors  to  seciii-e  that 
the  mort;rat,'ee  should  he  employed  as  a  l)rol<er  for  the  sah'  of 
the  company's  teas  ami  that,  in  the  event  of  any  of  such 
teas  heiiif,'  sold  otherwise  than  through  the  mort-raiiee,  the 
morttra^or  should  pay  to  the  mortjratiee  tlie  conunissiou  which 
the  niortiiiiiree  woidd  have  earned  if  the  teas  had  been  sold 
thiou^rh  him.  The  niort^iire  was  jiaid  off  and  the  company 
ehanv'cd  its  broker.  The  (luoudam  mort^'afjH'  brou'.'ht  an 
ai'tion  a«.'ainst  the  moi'tjra'.'or  for  breach  of  the  covenant.  The 
House  '.f  L(irds  held  by  a  majority  of  three  to  two,  reversing 
the  Court  of  Ai)peal,  that  the  covenant  was  invalid  because, 
altliouirh  it  did  not  operate  /.•(  ri  ni  or  as  a  eharjre  on  the  shares, 
its  effcet  was  permanently  to  fettir  the  niortf;aLror  in  the  free 
enjoyment  and  disposition  of  the  sliares.  The  true  j^round  of 
the  decision  was  that  the  covenant  was  I'cputrnant  to  the  con- 
tractual as  well  as  the  e(|uital)le  rijiht  of  the  morttfa^or  on 
reilcm|>ti(m  to  },'et  his  property  back  intact  (»). 

(()  Hul  tlie  opinion  of  Lord  Dav.'v  at  p.  ;!4  thill  llie  niorlRagoe 
cannot  stipulate  for  any  p;iyrnint  wliiih  is  to  fall  due  after  the 
principal  is  repaid  is  dissented  from  by  I-ord  Parker  of  Waddington 
in  Krej-'linser  v.  New  I'atanonia.  etc..  Co,  |191l]  .\.  C.  LTi,  at  [i.  ,")8.  as 
heins  Hie  reassertlon  in  a  modified  form  of  the  rule  asainst  Ktipu- 
latinc  for  a  enllateral  advantaf;e  which  i)revailed  prior  to  the  repeal 
of  I  he  usury  laws.  See  also  Pollock's  observations  in  16  I.,.Q.R.  113, 
3iJ,   (April,  Octotier.  1900). 

Oh)    11903]   A.C.  253. 

(n)  There  was  room  for  dilTerenci'  of  opinion  on  the  question 
whether  the  repugnancy  t  xisted  in  fact,  but  the  dicta  expressed  by 
l.rfird  Macnaghten  and  Uird  Davy  that  a  stipulation  for  a  collateral 
advantage  to  endure  after  redemption  is  necessarily  invalid  are  dis- 
sented from  In  Kreglinger  v.  New  Patagonia,  etc.,  Co., [1914]  A.C. 
2S,  at  pp.  4?,,  r.n. 
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In  S^nmu'l  v.  .larnili  TimlHT  au.l  Woo,!  I'avinir  (■..rpor- 
alum  i.-i  .■.■nam  .l.'U.'iiluiv  st.u.k  uas  Uai.>lVnva  as  M'.-urily 
for  an  a.lvaru-..  Tlu'  h.an  \vas  iTpavabk-  on  tliirt.v  .lays' 
notioe  ..11  .itlKT  i-ait  an.l  the  morts:a«or  a-.To.l  Hiat  the 
m.ii-tf:aw.v  at  any  linu'  witliiu  twlvc  m..ntl.s  (.1  llio  .late 
„|'  lla.  a.lvan.v  sh.M.l.l  l.au.  tlu'  i.nvik'L'O  cf  ,.uirha>in-  the 
st...'k  at  40',.  ..f  the  face  value.  The  ol.tion  I.eh.iT  inc.Msistenl 
with  both  the  e.mtra.Mual  an.l  the  eqtiitahle  ri-ht  of  r.'.h'mp- 
li.in  was  I'.el.l  to  be  iiivali.l  (/>). 

The   deeisi.,n    in    IVHeers   (  on^.-lidatea   Mines    v.    l^rit.sh 
South  Afriea  (  o.  u/)   ■■eally  tuine.l  on  the  faets.     It  uas  h.1.1 
that  the  stipulation  f..r  the  n.inin'-'  li<-f>'se  there  i.i  .|uest,.m 
was  not   part   of  the  mortL'au-e  transa.tu.n  a.e!   theref,.r.    was 
„,„  ,,  ,|„.  „n  the  e.iu.ty  „f  r.  .Umpti,.n.     The  further  .pi.st.o.. 
was  rais...l,  but   not  .le.-i.le.l,  whether  the  ^e.ieral  pnneiphs 
„f  ..,,uitv  with  re..rar.l  t..  the  ri-ht  t..  redeem  ap|ily  ...  th.  .r 
inle-ritv  to  in..rtCTt:.s  by  way  of  thuUinfl  eharjze.     A  sim.lar 
,,„,,,i.,n   was  rais,Mi.  but   not   .leei.led,   in   the   ,m|H,r1ant    ease 
of  Kre«rn.=.er  v.  .Ne«    l>ataf.'.n.ia  M.'at  and  C.hl  Stora._'.    <  o. 
(r)       1.1  this  .-ase  the  para.n..u.,t   .hn-tritie  that   a  morl.,'a..'or 
,,^.„„,„  „  ,1,..  ,i,ae  of  the  n...vt^'a._'e  and  as  pa.t  of  the  n.o.-.- 
j,,,..,.  tra„sa.-li..M  e.mt.'aet   away  his  ri._'ht   to  re.l..em  an.l  the 
subsi.liarv    rules   in   whieh   that   .l.K-ti'in..  has  b.vn   expr.sse.l 
we.e  subieete.1  to  a  fnsh  an.l  illutttiuati....'  diseussum  b>   Lord 


(„)   111". II  .\<'.  "-- 


,„.    S,.Kr..linprv.N..ul'a....mu...tr..N.,,|l'MnA<  --••■•" 
„    .;        .V,U.,u,.h   .....  cas..   «as  a  eWr,.,-  .....   ,l,an   ......   N,.ak,.  * 

■o    V    Ki,.    ...■  Il.-adi.y  V,  '•'■•.■.■..  It   «a.^  an  .xtr,.,.,.-  ...„.  .n  .hat  . 


r   i(    had   inviti.l   a 

it? 
wn    intir.  .SIS.     See 


cnmi      . 

h„s>n.ss.   advis..d    by   a  rotup.fn.   s„li.-.t..r,   a.. 

„„„  ,„„   „„,..!   cn.id.-nMt   ...-.>...   -as   ,...rm>tt..d   ...  r.„uduil.    ... 

„«„    l,ari:aii.    d.lit..^ra..ly    .■nl.r.d    int..    m    .Is    .- 

i..,n...u  in  1!'  UQ.R.  "r,!»  (oc.  \w?.) 

(I)    |1'.]41  A.C.  25. 


si'i;.  cnxuiiNi;  thk  kch'I'I'v  ok  kkkkmi'tion. 


■v.> 


i 


llalduiic  ami  l.uid  I'aikirnl'  W.-nldintrtini  is).     I'.\   an  aL'ici- 
iiiciil  (lali'il  the  •J4lli  oT  Auuiist.   I'HO.  a  tiiiii  ut'  wcmiI  IuhKi'i-s 
auTiril    to    li'ii.l    ti>   a    ciiiiiiiany   carryiiiL;    on    llir    liii;.iin>s   of 
lucal   picsfiAt'is  a  Miia  (■!'  CIOJMMI  at  i'<','c.     1 1'  I  lie  iiilcrcsl  was 
|iuiirtiiall\-  paiil  I  he  loan  was  lint  In  lie  <  allni  ill  tllilil  111''  olHli 
I'i  Siptiiiilicr,    ll»l.").   hut   llic  cniiipaiiy  iiiii;lit    jiay  ulT  al    any 
tunc  oil   L'iviiiy  niir   i-alriiihil"  liioiilli's   iiotji-e.      Tiie   Inail    was 
Mi'Uicil  li>   a  lldatiii'j  I'liaru'r  on  tlio  iiii(lcrtakin<i  (if  tlu'  cum 
paiiy.      'I'lir   auniiiiiiit    pniviilcd    lliat    for   a    iicriixl   of   live 
years  from  tlic  dati'  tliircif  tlir  coiiiiiaiiy  should  not  sell  sliiip- 
skiiis  to  any  iicrsoii  otiicr  tl':m  the  IfiidiTs  so  lonu  as  tl'.c  latti'i' 
wciT   williim   to  buy  al    tlic  best    price  efl'cred   hy   aii\    oUier 
person   and   that    the  cniiipany   should    pay   to   the   lenders   a 
Commission  on  all  sheepskins  sold  In  the  eonipans  to  any  otli"r 
person.     The  loan    haviiiir  been   jiaid   off  by   the  company   in 
,laniiar\.   l!'l:!,  in  accordance  with  the  aLM'i-enient.  the  lenders 
claimed  the  riirht  to  exercise  llieir  option  of  pre-emption  not- 
withstaiKlinu'  the  payment  of  the  loan.     The  Jlouse  of  Lords, 
reversiiiir  the  t'oiirt   of  Appeal,  held  that  the  stipulation   for 
the  (ii>tion   of   pre-emption   formed   no  part    ot'  the   mortiraiie 
transaction,  but   was  a  collateral  contract   eiilired   into  as  a 
condition  of  the  obtaining'  of  the  loan  by  the  eompan.x  ;  that 
it  was  not  a  do'j  on  the  eipiity  of  redem[)lion  or  repuunant  to 
thr  liviit  to  redeem:  and  that  the  lenders  \ver<"  entitled  to  an 
in.iniiciion  i-esi  raiiiinir  the  ( i>mpaii.\-  from  sellinir  sheep, skins,  in 
breach  of  the  a'jreeiiieni,  to  any  iiersnii  other  than  the  lenders. 
Where  a  loan  is  obtained  from  an  insurance  company  on 
the  security  of  a  iiio.  turav'c  and  at  the  same  time  the  niortira^^or 
t.'iki's  from  the  same  company  a  policy  of  insurance  on  his  life, 
and  by  the  mort'_'aL(    the  borrower  assifjns  the  policy  as  ool- 
l:iter,-il  security  for  the  payment  of  the  loan,  covenants  to  pay 

(v)  As  tin-  jiidmnonts  in  this  case  havo  W<n  made  (ho  cliief 
basis  for  tlic  disciis.'-:on  of  the  doctrine  contained  in  the  foregoing 
liases,  ic  is  siilTii  iciu  iiere  Kinipiy  iu  slute  Llie  uiCislon. 
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„„  ,Mv,niu.ns  ana  tl>-  „>.rt..at:.  nud  a-.Mv.s  tl.at  th.  pmniwmH 
.l,,ll  Im-  a  rhai-v  i.lin.i  Hi.'  lan.l,.  i'  lias  l.-ri,  hd.l  that  the 
,.),;,,.;„,-  nf  tlu'  i.nihnuHs  on  ihr  la..,l  .h.os  not  cmstitute  u 
,.l„.r„n  tl,r  ,MU.l.v  of  ,v,lcnM'ti">'.  I""  '1'^"  ""'  ••"V.'t.M.it  tn 
,„,  ,,,,„„nn,s  is  vo„i  al't.r  tlu-  iv.innl.tion  nf  th.  .nnrlL'a;;.' 
or  al'lc-  I'iivin.m  ol'  all  .l.hls  Mcuml  l)V  it   i'l. 

Win  IT  inon..y  is  a.lvan,M..l  on  a  ni-rtua-v  .U'  a  irv.  rsionarv 
,„„  rest.  an,l  is  rollat.Tall>    s.riuv,!  t.>    a  |H.li..y  of  litV  insur- 
;„,„,  ,,|VrHr,l  hv   \hv  ..n.ritor  m  th,    name  of  th.'  .icl.t-f,  thr 
,,„..oion  has  fn'.iu.ntlN    ar.s.u  ^^h.■ttK..■  tlu.   |M,li..y  hrlon^'s  to 
„„,  ,,,„|„or  absolutrly  or  is  ,r,hTn,al.l.'  h  th-  -vprfs,  niativvs 
,„■  ,|„,  ,i,.l,,or  I  .< ;.    Th.   ivsnit  of  llw  .Urisions  s,-.  nis  lo  hr  thai 
i,-  „    „,,,,;„x  ll,at    tlu.  insunuMv   uas  .ff-M-l.-l   as  ,,art   ,.f  th- 
,o„,,aH    inrthr  loan,  or  if  il   is  U-  hr  inlVrml   from  th-  .-.r- 
..,„„.,;,n.--s   that    Ih-   insnran-   was   in   fa-t    -iT.'-t-a    ("^  Hi-' 
,,„,,„,...  of  s-urin..'  th-  loaK.   th-  rnlicy   will  h-   rnl-mahl- 
,„„.„    ,„v,u-nt    1o  111-  .nort..a..'.-  of   what   is  .lu-   to  him    for 
,,,„„.„„,,,,  ■„„„,,.,.  ,,r-n.nnns  an,l  -osts.  thou.-h  th-  n.orf.au.. 
,„.„„;„sno  proviso  lo  thai   -ff-t  or  -v-n  -ntau.s  a  pn-Ms- 
,o,h-  -nntrarx    w  ;■ .      If,  hou-v-r.  lh-r-  is  m.  -v.a-n-ol   a 
,„„;,,,,  ,orfr-<M  !h-  insnran-  hy  wax   of  s-urily,  a.>.l  it  ap- 
,,,,,,.  ,1,:,,    th-  ,M..rl-a--  .tr-.-a   th.'  insuraii-  at    his  ow., 
,.x„..,s- an.!  f..r  his  own  prot.rti.....  he  will  1.- -ntitl-.n..  1h- 

in.nra.,--  ni.iiH.y  al.solMt..h    for  his  ..wr,  h.^L'tit    dr.. 

,n    WUls-   V.    KN-.l.i.a    l-it..   lns,n-a,u.,.  .  ....    i:'l.;.   L'   ALU    'o. 

",''!'T^nr„ara.,a„h   i.  .lu.a.d   h.   sul.Man,-  .-..n:   ....  n,,t,s  in   18 
,,  ,.    .^,  ,,    .,,,;    ,.,  „„    ,as-  -f  ,1-nniii^s  ^    Want   (as  lo  xvhicl.  s..'  !i-o. 


!i}'lii  '}  ) . 


i  I  I    llollali.l    V.    Saiil 


Il     isii.;.   li    K^ii     11. 


inysiialc    \.    l'ii::-'Jlt. 


,;;     M.nlan.i    v.    l«u..-,    Is:^-,   :..    li.av.   :;s!i; 


i     v 


;;:^„V';l;.i-n.  U^.  ul  .  .■„.  .-   sa.,  v  Mar„a-ss  of  Nor.l.an.p- 
I, 111    1  isl'-.'l   A.C.  1. 

(,,  )    Kr.ni-  V.  lirad...  ls..s.  -  1>.  I.,  «^  -i-  ■    -■ 
^\,^-    ■...^    ■.a-    ,.,,s.,!ord  V.  "-Mnn,  18«;,.         R-av.  lu;..    Uruc.' 
V  'uard-n.'w.^n,:    IMvsl.m  v.  N.-l-.  1^7!..  U  Ch.D.  760. 


i21    llISCUISKK    KOIJ.MS    OF    MOUTGAUK.  >! 


;■_'?    lyi^ijui:'!!  (ill-Ill^  "!   iiiiirliiiitii . 


A  (•.iri\('\  aiii'i'  111' 


lndiiiiMs     ill  ciinsidi  I'aliiiii  nf  iiii  ;iil\;iiii"i' 


ii|><iii 


IrusI  III  sell  ill  llii  iliscri  liiiii  i 


r  the  irnilitci'  Willi  ;i  cli«'liii- 
.if  s:il«'  aii.l  a  luiucr  cm  tlir 
Iter's  |ial-t    I"  nilt''  aMil  afplv   \\w  i.'llts   in   k.rliiu','  ilnwil 


111  III'  the  hllvls  nf  llir   |ir<iric« 


\\w    ITllti(sl    IS    111    sill 


siaiH'i'  a   iiiiiii'-'ai;i'  \\ 


licllirl-   il    IS    iiiai 


],,  ,|„.  Irmirr  liiiii.-rh'  nr  \n  a  tliird  |iiii'l\   as  Inislcc  \f. 

i;,liiil\    nizai-ls  lli(    sul'slalKT   lallur  tliaii  llir  I'miii  i.l'  lin 


1 1'Miisaci  Hill 


1 1'  a  nlivcN  aiii-c  a 


lisi.llllc  ill    I'm  III   Is   iMniia  il 


III 


iiinil.jauf.  Iii>'  Miiil'H'  will  lia\<'  iIk'  Usual  r(|iiilaliU    ri-ln 
il,.,.|ii    .  i/i.  lail    ill  the  alisi'lH-i-  m'  ('\iili  in'" 


111   a    Iiioll'jaLi'nr  !o   ic 

llial  till-  liaiisacticili  is  a  ili^'UP'scii  linu 


liia'^c  111-  111'  I'lailil.  iiii'lili' 


,,,,.,.  ,„.  ntlar  -rniihil   i.r   iii\ali.lil.\.   ill-   vniilur   will    i'«' 
1\  .     'I'lic  cviili  lii-r  tlial   tilt    Iralis 


•ivi'   III!  assislalii'i    i  iiilii  <Ml'l 


ari  lull  :s  K  a 


1\    a  iiiiii'l'javi'  iiiiist   he  i-U'ar  ai 


iiii'lilsiM-   I  ;  1. 


I'sj 


iiriail\     I 


I'    it     IS   c-iiii;  lacli 


■  1,,|    ii\    l!ic    rcrilals    III    ill''   ili'-ii- 


nil  III   (  "  ' 


|iriii''i|i|cs  a). I 


lis  al.pl;-    111  ill 


i|  a  ciiUM'N  aiii-i- 


,,,r„ai  1.1  r.  piiicliasr.      In  tin    nli-i  iirr  nf   I'raii.l  nr  mil 


t  raiisarl  am    is  a 


;nsi'(i  ni'iiMiiaiic 


\U:.    lilllr    is    ill'    til 


it'  till'  ixmlrari    ami  cqui 


1\-   will  uivc  no  r 


■lid'   II'  llii' 


,11     In    mil     I'MTrlSl't 


W!l 


hill  llic  [Hiiiiil  ciiiil  raclril   I'm'   "  !  • 


■)    111  n    Alisiiii,  .Idliiison  \.   Mminsiy 


INTIi.  11   Cli.D.  -SI.  at  l>. 


I'.W. 


I  I/)    \\  illianiR  V 


Owiii.  IS  111.  .'.  My    4;  Cr. 


Williui-.  HiiMi.  :'.  N.!!.  I:m.  :'"":   Winthroi    v 


"iin.  ill  11.  "iiii;  ikaiiiM 

Kdliirls.  liioT.  IT   M  I{. 


Whiilow   V.   Stinisdn, 


V.W.  W   li.C.R.  "-1 


(r)    McMirUi  n  v.  Oiiiarin  I'.aiiU.  ISIU.  2ii  Can 


;.('.!{.  51S:    Huliiii- 


\\  il'li.«:;.  1 


s.-,.-,    11  .Miio.  I'.C.   ti:;.  5  Cr.   lilS. 


I  1 1    r.arum    v. 
Dual        in   V. 


llaiiU   of    Niw    Sua 


li    Walrs,    ISSO,   l.'i    Ajii..    ("a.s 


Hamllcy,   isn!l.    1    N.W.T.L.U.   Jtl' 


(  h^   Fiiii.        ruilriTon.  Isilii.  s  v,v 


117;    Ha«k.>  v.  .Milliki  n.  IS'I 


i:  111-.  :':'.i'i. 

('■)    .lay  V 


mil.    I'll:;.    ■:'.<   I) 


ISirch.  isnd.  4  C'l.  4.-  V.  .".S,  at  li.  SH:    Kiiscor  v.  McCon- 
L.K.  l:;i.   -T.   O.W.U.    Mil;     cf.   Dilibins    v.   Dililiins, 


iimh; 


■J  Ch.  34S.      lUit    the   rislit    to  KtritI     performancP    liia.v    Do 


imd      I'l'gK  V.  Wisilcn,  i;i52,  Ki  Ueav.  £oJ. 


>mb^ 


f'/*' -• 


HM'IKI!    Ill      I.KC  \l,  MtlUir.Ai;!-:    IN    KIJI  liV 


Irli 


ri\l  I  ilisic     CA  lillMCl'     IIKI\      l)( 

il    tn    >Ih  u     llial 


i\»ll    111'   c-n  rlini>.l;ilir(  >    wllirtl 


il    I'liiiv  i\  .iiu'c    alisd 


mir   111    |ni  rji   iir    i   ciiii- 


l\    a   iii"i  l'j.r,'c. 


vcyaiii-i-   uilli   an   (iptn'ii    In   ii-]Mii  i-liasc   is   I'cal 

liat  till iisiiliTal  imi  was  i;r<issly  iiia.ii  ,:,iati' 


as.  lof  iiislalic-i'.  t 

as  I  III'  |>ui'cliaNc  |i|  ice  i 


l'  ihr  I'l-.  |icit\,  that  tlic  |i;iiclia>i 


lint    let    illtii    1 


liniU'diatc    |i,,ss(sslnfi   lit'   tlic   |ir(i|urt\  ,   tliat    the 


IHlicliasiT  k:[it   aCIMMIIltS  i>\' 


till'      lI'C'l'l 


[its  and  ilisl)ui'^fiiir!i;«.  nr 


dthiMwisi'  iciitiiuicil  til  treat  tin-  \ciiilor  as  Ills  ililitm-.  or  that 
till-  \tii.hir  niiiaiiicil  li.ilih  tn  ii'i.a.\  thr  Tinmcv  uv  paid  iii- 
Iricst    li/i. 

i:\diliiT  liia>  alsii  he  uivni  I'f  the  drrhind  ilitnit  uili  of 
the  parti,  s  It  was  hi'hl  in  mhih'  casi-s  in  rpprr  Canaila  and 
(•litarin  that  oral  ividi'iiri-  of  the  intention  of  the  parties  that 


till'  tr:,iisarlion    was  a   nr 


iitu'a'.,'!'  was  not   adniissiiilc  iin 


foundation   had    lirst    1m  in    laid   liv   .•vidi'iici'  of  fiiTiinistanci't 


Sllidl  as  tllnsi-   iiirlitioiiril   alioM'    I  i 


This  (pialiliral  i 


if  the 


ri'.dit  to  !,'i\i'  t'\  idiriif  to  s 


i\v  that  till'  (hicmin'iit  is  otlii'r  than 


it  appiais  to  1)1'  dots  not  sriin 


t"  lip  maintaiiiiil  in  the  i'",ii'-'lish 


casis,  tilnl  I'VliirniT  is  a 


Imitti'd  on  the  ui-onii<l  that  to  cNrlndi 
it  would  I'lialiii  till-  Slatiiti-  of  l'"rauds  to  lio  used  as  a  idoal- 
for  fraud      /' ' . 


father,    lOTT.   ?i   Swanst.   <;2S,  ;il    I>.   >VM.   IS 
K.C   •.•■'.1,  at  I.,  ■-':'.:;.   if.  ■-  W.  i-  T.I.C.  Tvr.  at  p]>.  Itl-I'.ri.     Till'  K'sl  is  Itio 

f    111"   vii'di.s   iif    tlu>   iiartii-P.     If   ilu' 
Pai'l>    il    I'lnsl   tic  a  nioi'lua^<'  for 


III)   Tliiii  ntiiiiii-li 


,lii\    ami    r.  riliri.ii'v    ( 


tr 'ii--:ii'iiiin   i^^ 


iiifiriL:aL;r  for  mii 


(lijiidnian   \.  i;i  ii  rsmi. 


1    illull,   l^" 


til.    iiih.r. 

All.  iili;    \ 

II:    Al.l.  rj 

lsi;j.   1'  ilr.   -'■-;    Hawk.'   v. 

Daiii.  Is.   I^';s,   It   (;r.  '■•":    I 


ls|:l.   L'   fiall   f.   I!.   L'TI.  IS   K.C.  it; 
l,,l  K.Ii.  •;]-:   !..  U  V.  CarliT.  is:,:l.  17  li.av. 


Willi.'.    ls."s     L'    11. (1.   &    .1. 


liull.ii    V,    i;.MWii-k, 


Millik.  n.    \>^M.    \-    "Ir. 


Il.al.v    V. 


:aiisiin 


ll.•r^ 


is.;!i.  i<;  Cr.  r,s.',:  iiob- 


Ins.iii  \ 


ciii-iioihi.  is:. I. 


\  S.K.   71:    rlcar.v   v.    Ailk.n.   ItlM.    V.> 


iu:n.  :a;:i.  17  iri-.n.  sis. 


(.■1 


iif  .aill.r  cas.s   in   Hop.';   v.   Sciitt.    1S75.   -\   Or. 


ill],  atliri.i.il  --  (ir.  '."i:  i 


f.  (llsp.ntins  Jiiritriii.ru  of  Siron;;  J.    in  Iliir- 
tun  V    McMillan.   Is'iJ.  I'li  Can  S.f.K.   tHI.  at  p.   tU'. 

(')    In   re   link.'  of   Marltiorousli.   Davis   v.   Whitehead.   [lS!t4]    2 
rl,      1"1;    Vr.ch>fi>::<-.:::]t    v     r.nii-t-.ad.    flSOT!    1    C\\.    IOC.    at    PI"     t'OR, 


S.ii  also  a 


Irarn.d  and  ilaboratp  articlo  by  C.  B.  Labatt  in  29 


«-•:     DISCIISKI)    FOIIMS    OF    MOim;A(iK 


II  inoi  liTiiiic  IS  ('N|in'ss(' 


il  ill  tho  for 


)f  ,'Ul 


lisdliitc  con- 


\c\ .  lire 


till'  iiiiiiti;ii!:<'i''s  rii.'ht  to  n 


lIl'CIll 


caniiof  !)('  asst 


rlcd 


iiiiirt'^;i'.M'»'   ( (/ ' 


iin-li;is('i'  ill  u'oml  I'ailli  without  iiotico  fi'om  tli< 


Tl 


II'  iiicirtu:.'!';!'!'  lias  no  powi 


,r  sal 


(',    \IIll('SS 


a   statiiloi-y    imwcr  of   salt'  can   lio   iiii|Miit('(i    into  till! 
nor  can   I'lr  iiiortLMu'i'i'  I'orn'Iosi^ :  lie  Imlils  llic  land  a.s 


Inislcc, 


II 


iciiK'dv.   ill   llic  alisciK't'  of  the  concur- 


if  the  liioitiiauor.  is  to  h; 


sale  throii.'ti  ihc  court  (h) . 


The   doctrine    that    a    transfer   alisoliite    in    fonn    may 


Iv 


to  he  ill  iealit.\   a  iiiort'_'ai.'e  a|>|>lies  to  a  transfer  and 


a  eii  tilic'ale  of  title  iimier  tlu'  lam 


1   titl 


es  system    (/).   hut    it 


has  I 


leeii   lielil   in 


■rt  ilieate  I 


M; 


f  till 


llltol 


la  that  where  land  is  transferrcil  a 


lid 


aetiuu    l> 


e  is  issued  and  it  is  proved  that  the  trans- 
ititeiidid  to  he  li\-  uav  of  security  merely,  the  effect 


is  IIh 


if  the  t  raiisferee  h 


not  a  statulorv  charu'c  or 


it'.ML'e  miller  the  new  system  of  land  titlrs.  liiit  a  hare  mort- 


,IU'-e,  co\( 


■r  the  old   system  of   rei;ist ration   without 
Hants  or  provisoes  (j). 


redemise 


js,  .\\ih(ri  ill  (III  iifiiil'i  III'  ri  ill  iiiiihi 


■tuiii  as 


to  the 


nature  of  an  e(|iiily  of  re 


•in| 
.  foil. 


lion  is  that  of  l.ord  Hardwiek(>  in  (  aslionie  v.  Searfe  (k) 


\i\.\t.  l-T,  ff.  ill  nliirh  tile  ras.s  are  roll-ctcd  and  tlie  On(aiii)  doc- 
iriii.  i^  II  iiiiis.  d.  and  it  is  pointed  out  lliat  in  the  other  iirovinces 
ill  V,  !ii(l\  tile  rdiaiiKin  hiw  prevails  llic  admissibility  of  oral  evidence 


linn  ass.riid  wiiliiml  (iiialllicatlnn. 
('/)  Itarnliai'i  v.  (irifiishiclds.  ]s:,". 
(h)    Hciliirin^ton  v.  Sinclair,   llil'i 


;t  Moo.  vr.  IS,  .'■.  i\v.  !>;• 

n4  O.I.R.   ni.     If    Oland   v. 


MrNi  il,   VMtZ. 


(an 


s.cr. 


aflirniins;  ^4  N.S.TJ.  iT)".  in  wtiirh  M 


i  Id   that   tlie  transferee  !iad   a   riuht   to  .sell   wltlioiit    notici'   to 


the  tvansli  ror.  the  IrnnsfiT  liavini;  he 


ade  on  the  und-  rstanding 


ili:ii  I  he  transferee  should  sell  the  property,  pay  out  nt  I  lie  proreeds 
to  th.'  fransfere,'  and  another,  and  arcmint  to  the 


eer::'in  sums  nwin; 
ir:i!!s:enir  for  thi'  halance. 

(()   See  Dliint  V.  .Marsh.  1SS8.  1   X.W.T.L.R.  iL'i)-   Short  v.  Gra- 
li.nii.   IMiiS.  7  W.I-.K.  7H7:    MrCiie  v.  Smith.  1011.  17  W.L.It.  145 
t.i  I  he  Land  Titles  Arts  generally,  see  chapter  10. 

(;)    Kutherford  v.  Mitchell,  1!UI4,  If)  M.R.  nfie. 


Ab 


a)  1737,  1  Aik.  eon 


at  p. 


t;nr,.  -2  W.  4c  T.    L.  (".   E(|.  f..  at   p.  9. 


yt^m^-T^M. 


(  IIAI'T 


KU  III    m;<:ai.  .mout<;  \<:i''  '■'^  '■"!'  ''"^ 


iiy  of  r.(l.  iiil'Hnii  hM>  alwMvs  Imtii 


\ii  •  nil 
in   111.    Uimi.   fur   ii    111:1 


^l(l^  rid  im  ail  f"- 


Ik     ill  \isi<l.    u-ralili  il.   m    1  lit 


iiUid    Willi 


I  ri  iniili  I 
iiiil    r.  iiu 

,„\\      lull    ^  11'  ll    11"    '  ^' 


III  Mirll   I  Ill.li 

.mil   111.  1- Inn    i-.iiiii 


1  anil  r.  iiiaiiiili'i^  iiia> 


!.,■  Iiarn  il  l>y  a  tini- 


1(1    11.'  (■i>ii>i 


ii.     «lii  ri  lit    111.  r.     iiiav 


(I, ml   as   a    niiTi' 


rl^rlii 


lie   S.  j>i 


n:    III.'  inrwiin. 


Ml.  1 .  im.  .  .  till 


li.  ll    111    ill.     .  Mil 


ii\    .ll    |.  il.  nil 


I.  niiitiiiii   i'*  i.iiislili  r.  'I   ■'■-    '' 


it  Ihi    lami    anil  a   Mnrluai;.' 


in  fir  it^  .•un-i 


ll-TI'll 


I  i  -^.m  ll 


Imm.Us    i-nntaili    lilMliv     i.tlirr    "I'lli  f 


,/;,  l<i    til    til. 


i-IVnO,    All    that    i-aii 


111 


•Illil1rl>     Sill 


r.   is  lliat    ail 


I'ljllilx     ..I'    ir.lrlll|illiin    !■<  I'l 


■<l 
it    ui  I'f  a 


ilisi.lcivil    fill-   iiiaii>    |.Ui-I"'>'' 


II    islati'   III    llir   lainl 


It'   it    ui-ii-   Inilv    ail 


slate.    It 


ll,|  111-  >.i  |iir  all  piui 


Hisrs.   w  liiTi  .■ 


it    IS  i-lral' 


tliat   fur  soiiH 


jiiirp. 


ll   is  lint   ii'jaiilril  as  an  i-statr  1/1. 


As   was   u 


I'll   saal    11 


\    Sir  .laiiir^ 


Kile  I  in  1 


•■rilr   lliTll    is    iMClllii: 

Tiii'ii  wlial  niiiains'.' 


I.  ihr  l.ual  islai.'  Ill 


\'.r..    Ill    I'a'.'rl 


III  III!    iiiiirl'^af;' 


it.at   iliat    I-  all  .sla; 


Hut  it  I 


■I'll.- riiiiii\  iif  ndiiiiliiiiin      H  i'  '*■'■"' 
s   by  a   liiAiiri'  "f  spi.rli   i.lil>    Hia!    1' 


I   I: 


It 


l^  Hi  .  ;!'■.!•.  ai   |i.  :■• 
had  at   lli.'  lin.'  "f 


'I'hr  it.  risiiili  uas  in.  r 


■ly  ilia.i    itii'  iiuirifiawiir 


111  r  di  aili   MK'li  an  iiiii  rrsi    in 


hiistiand   was  .nli 


litliil   lo  a  t.  nam- 


/hill  '  I    iltl 


I   nn  /■  Ml   III    M'irt'l'i'l' 


\,\    111,-    I  lir'l  ^ 


Uir   land   itial    In  1 
(hil.l.i    1'^. 


in    A   iii.iriua:^! 


,r,  aft.r  rxi cii 


inn  .it'  ilii'  lai'ii 


rt:  not   SI  iMil 


iif  111.,  land  aictirdiir-;  M  ili"  roiiuiinn  iau   am 


1  ll-,.  I-.  fur.-  IS 


lia.lil.- 


liuiil.  11"  111   1.  nnr.-  ini  a 


li-nl    111  1  iisliiiiiai> 


ll',,  huids.    ■aril   as  a 


111  rii.i   ilii.    1.1  I 


1,1-   l.iril   of  a    niaiior  un 


ill,,   di'alli   111   a    I.  11.111 


I    .-.  isi  (I 


1,1    :i    I    111  m.  m    in   ili.    niair 


,1  Ii     \UI1I 


1,1    I..-    wliollv    nil'' 


;\siinalil.'    to 


,|',    ti,   ill.'   ni;ii 


,111    (by    wl.ii  ll    till-   lord    was   rtiin 


|,d    10   till'    ■•lii-si 


l„':,si"  111    lb,    I.  n  111 


I  1    111,'  r,iiii|iarall 


liV.'lv     lillll 


Urn  diiilrilii    a; 


10   thr 


'i|Uii ; 


if    n  il.'iiiliiii 


in    ll.  iira    all 


siali'    ill    I 


h,     land.      Cnl'.'i'^tak.-     v 


Hiili.r.  I  1'"'^ 
I'loi"  rl 


,1  ,,1  ,  |,|,    III-,  lb 


disiiissiiill  111    lliis  cas,    11 


Cballis.   Kiai 


(  III  ) 


IsTt.    1.1;     1^    K'l     1  1^'   :" 


In  this  rasi    11 


hi  Id 


thai    ili.r.-   was  .1111 
\V.  SI   '.niii,  ^,  b'  laii 


liriMii-   III' 
fur   I   ,11 1  li.sV' 


isiliriii'ii    111   ll'  I  1. 
s;    till'  ill  iri'i'  111'  r 


i.  1,11'.  cliisiir.'  a:,   ll) 
■ly  of.  rat'  ll  .'"  ;i'  ''■ 


,1  i_a;;iir  iii    a   !■• 


land  in  lh«- 
mill  11:  by  di'- 
r   L'l.     ll  ''"'I 


?*?& 


l:'-* 


.\  All  UK  111'  Till-;    Kljl   I  TV   I'l'   UKUKMI'TlnN 


hr  ralli'a  iin  i  stall      It  may  1>..  in  sii 


lur  lll^lal^■'  X  lliat  a  liimliaiHl 


ly  tiavi'  a  litli'  l>.\   iiiii 


rtrN>,  anil  that  tai 


Ikiiid  anil  lioroiiKh  Kiiv 


lisli   may  apply  i"   H      -Ml  'l"*"'  '"■'■  'K*'' Ksi'r)   rmis.  ,(ii.  iuvh  of  tli. 

f  a  mnrti;af:(ir  In  Ills  ciirilty  of  ii 


law 


'vhlrh  rrrounlMiH  llu'  lnt'"-'!<t  "i 


iiiliiiim.  lilt  liny  do  not 


lU.r  till'  naluir  of  tin    i  i  'fiM  or  or.at.' 


an  isiaii  :   and  in  my  oiiinlon  It  is  a  mis  a 


liplliailon  of  tiiiiis  to  (all 


an  ii|iiliy  of  n  di  iiil'iloii  an  r-oatr 


In  till   proiMT  I.  olinital  li'>:ul  srnsr 


That   it   is  a  titli 


I   Is  iMvond  all  douht     a  riz'.r    Atikh   may   -i-  -n 


fori'irt  In  ilils  fourt,  an 


d  ttlilrli   1»  ncounlzid  by  ilu'  niord  in  tliw 


I'll iiiity  of  itiiriii|>tion   is  iiut    iiini|\    ii..t  an  estate  in 

it    c  vni  an   alisoluic   ii'^'lit.      Like  all 

I   Id  llio  iciililalilf  rules  (if  tile  <"(iuit 
he   refused  mi   the  umuinl  thai   it 


anv  strict   sense 


it    is 


(|ilitalile  ri'.'lits  it  is  suhji 


which  iiiveii 


t((l  it.     It   inav 


w.iilM  he  iiwiiiitahle  to  uiaii        ,  us.   for  iiislance.  w 


I  hen   till 


niorttrMiior 


has  lieen  L'uiltv  of  h    '  ■■«  (  im,  i 


If  it  inav  be  (.'faiiteil 


on  eoiiilition  that  the  iiiorluaiior  does  e'luitv   lo). 

V2!».   //")(■  lilt   Kiiiiln  "f  rcili)»i>liini  miifi  In   h'.rnil  m-  isliii,/- 


l/'v/'i  (/. 

.Mlhoili-'li   a   iii(ift!.'a'_'Of  c 


aiinot.  at  the  time  of    he  makiii 


if   the   inoit'j;ai.'e   a 


con 


lid  as   part    of   the   moiti:a'_'e   transaeti 

he 


liact  hiins.  If  out  of  his  eiiuity  of  redemption   ( /<  i .  he  mav 
>^hall  lie  iiTcdeeiiialile  for  a  reasonalile 


airree  that  the  llioi-l  iias-'c 


period    ir/i.     The  .i|uit\    of   re.lemptioli   may   also 

-.heil  li>'  foreclosui'i 


liv  lapse  of  time  w  ^  m   cNtill'.'Ui 


he    ha 
(■r  In 


d. 


r  of  the  coul 


hv  sale  under  the  power  "i 


ih. 


iirtliiriiiore  a    i.i 


iiluaL'or   iiia\  .   hy    a   separate   and    iiidc 
deiideiit  tiaiivncjloii  Mih<e.|U(iil  1o  I  tie  iiiaUinu'of  llie  iiiort'jaLii 


(  n) 


liiaptcr  ■::<.    \rti'i>i 


far  l!i;liii'iitimi. 


"il. 


('I    Till'  (Idcirinc  (if  ((insoliilalion   is  aii 


illu.slralion.     Sec  ctiap- 


t.  r  '.I.  CojixiiliiliilKin  nui, 
(p)  Sci-  §L'3.  miirni. 
(</)  Sec  chapter  L'.'i, 
(r)    Sec  chaiitcr  L'll 


I  TtiiknKj.  §S1. 


Ai-tiiin   f<ir  I'liiriii jili'iii 
l.iiiiitiition  nf  .{(liiiiix. 


is)   Sec  chapter  21,  Artmn  foy  yiirrcloMiff  ur 
il)    S.c  clui(.li-r  ;;i.  .•-■■..'•    iu'drr  P'in'-t  •/•'■-,,(. 


W^f^K'^EUM^JP, 


m 
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oil  ur  ivl.:i->  li,,  ('(luity  of  mlcnii)tiim  to  the  mortua^cf,  or 
V. '    ill,    iii.'i:^;..  ;!•(■  tlif  (ipt'mii  (if  imr('liasiii(r  the  inort>„'iiKed 

.'.<,.,  My  iii.l  t.ius  in  cffccl  doprivo  himself  of  his  rijiht  to 
rodci'iii  {II).  i  rliiiii  I'm  ii .  if  a  iiKn-lvrairt'o  takes  a  reh-ase  of  the 
e(iiiity  of  recleiiiptidii.  the  morlu'auc  (let)t  is  ileciiicd  to  tie  satis- 
fied (f).  The  release  by  the  mortirairee  of  the  debt  is  sul'lieieiit 
coiisideiatioii  for  the  release  by  the  iiiortira'-'or  of  the  e<niity 
of  red«in|itioii.  The  relation  of  the  parties  is  that  of  vendor 
and  purehaser  and  the  onus  of  justifying:  the  tran.saetion  is 
not  npon  the  niorttraiieo  tir\. 


el? 


(II)  'I'lif  mni  ral  iiroiKisiticm  was  statid  in  a  caso  in  which  the 
HiMis,  Mt  \jn(\s  aflirni.d  llic  liiuliii.u  of  faot  of  the  Court  of  .\|.pi-al 
tliat  tile  ai:r'i'!ii.  nt  lor  the  option  was  nally  a  sriiaratc  transaction 
from  th.'  iiiorlL;;i'.;i'  transaction.  Tlic  looiiilurs  of  tlir  Court  nf  Appeal 
wi-r.'  laiTtul  111  ilissociatr  tticMis.'lvcs  from  tl'.i'  opinion  t-xprcssi-d 
ti.v  r.iickl.y.  .1..  iliat  iho  Iransaciions  ui'ri'  not  si'paraio  ami  that  the 
as;r,-.  nil  ni  for  t!ir  option  was  m  \,  rihcli^ss  v:iliil  -.s  a  conditional 
sal.\  1!. .  V.  V.  Lisli'.  |l!m;.'l  A.C.  iHl,  allirinin;;  Lisli'  v.  Rocvc,  linoL'l 
1  Ch.  ;■>:;. 

(r)  lirltisli  ami  C;!n:ulian  lyoan  and  Invisiimnt  Co.  v.  Williams, 
isss.  ir>  O.K.  Si'.fi;    North   of  Scotland   .Mort.sas''  Co.  v.   Udoll,   1S82. 

ii;  t;.c,t!.  511. 

((I)  Kniuhl  V.  Marjorilianlis.  ISI^'.  2  Mac.  A:  G.  10:  Mrlliourne 
Bankiiii;  Corporalion  v.  la-oimhain,  ISS'J,  7  App.  Cas.  r,n7.  The  tran8- 
artion  may.  Imv..  \i  r.  hr  iaipi'achid  in  special  circiiiiistancs,  as,  e.g.. 
on  Ihc  •-■roi'ml  of  iniqualiiy.  pressure  or  unil.  rvelue.     Ford  v.  Older. 

isi;-,  l.it.  :;  Km.  ir,i. 


CHAl'TKR    IV. 

Law  ami  Ivirnv  in  TrrEU  Canada. 

§:{!.  Common  law  in  Upper  Canada,  p.  57. 
§152.  Tlic  law  of  niortv:ai.'e,  ]).  "jS. 
§:5:5.  Introduction  of  c(iuitablo  Jurisdiction,  p.  61. 
§84.  Sul)sc(|Uont  clianircs  in  tlio  courts,  p.  04. 
§35.  The  Judicature  Act.  p.  (Ki. 

§;!].  Vottiimin  linr  in  l'pp<r  Cnniulu  in). 

The  statute  of  T'pper  Canada  which  in  17!I2  introduced 
the  "laws  of  Kngiand"  as  the  rule  foi-  the  (iecision  of  all 
mutters  of  controvorsy  relative  to  proiierty  and  civil  rights, 
al.so  provided  that  all  mattei-s  relative  to  testimony  and 
IcLfal  proof  in  the  investiiration  of  fact  and  the  forms  thereof 
in  llw  several  ciiiirts  of  hiir  (Viil  r(ii(if>i  within  the  province 
should  he  re-iulated  liy  the  rules  of  evidence  established  in 
Hii!,'land   {})). 


(i/l  In  Kiibstiinrc  Sii^'.l.  "L'  Mid  :l"  .tic  pans  of  an  article  under  tlie 
till.'  "Law  and  Kiiuil.v  in  Ippcr  Canada"  by  the  present  writer  piib- 
lislied  in  fi4  UMiver.^iity  of  Prnnslyvania  I-aw  Review,  pp.  t-21  (Nov., 
ini4)  and  34  Caniidian  I>aw  Times,  pp.  1130-1146  (Ilec.,  If'M).  In 
tliat  article  a  iiinr.'  ,  xtended  account  is  siven  of  the  establishment  in 
1837  of  a  court  of  e(|Uily.  and  of  the  inconveniences  resulting  from  the 
lack  of  eiiuitable  jiuisdiclion. 

(6)  32  (J.  3.  c.  1:  R  S.O.  Iftll,  c.  101.  Tlie  effect,  generally  speak- 
ing, was  to  supersede  the  p'renoh  Canadian  law  which  had  theretofore 
been  the  rule  for  the  decision  of  mailers  of  controversy  relative  to 
property  and  civil  rights  and  to  adopt  the  Knglish  coninum  law  as 
of  the  ir.th  of  October,  17!12.  It  wa.s  held  that  the  terms  of  the  statute 
did  not  "place  the  introduction  of  the  English  law  on  a  footing 
materially  different  from  the  fooling  on  which  the  laws  of  England 

St. Old  In  thos Ionics  in  which  they  arc  merely  assumed  to  be  in 

force,  on  ihe  principles  of  the  common  law,  by  reason  of  such  colonies 
having  h.'en  lirsl  inhabited  and  planted  by  Ilritlsh  subject."^."  Doe 
(Jem.  .\nderson  v.  Todd,  IStf.,  2  U.C.R.  82,  at  p.  86.  In  other  words, 
such  portions  of  the  common  law  as  were  not  reasonably  appliciible 


* 


3 
# 


If 
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\.iicii  this  stalutf  \\;is  i.;issc.l  llicrp  .'.\iMia  in  tlio  proviiiPC 
local  foiirts  of  coiiinion  i)lf.i.s  surviving  fi'mi  llio  pciioil  I'lior 
to  the  .livisioii  of  (^ucIk'c  into  the  two  Cimiidas.  Tlio  lcf,'is- 
laturo  also  .Tcatcd  in  tlic  sanic  .v.ar  local  courts  of  rcuucsts 
for  ttic  trial  of  small  causes  Cl.  Neither  the  c.mrts  of  coni- 
jnon  picas  nor  the  courts  of  rei|uests  were  IiouikI  l>y  the  strict 
rules  of  the  common  law.  In  17!»4,  however,  the  courts  of 
couimon  i.leas  were  su|.eis.Mle.l  l..v  the  Court  of  Kin-'s  U.>iich 
for  Tppcr  Canada  u/l.  fnmi  which  an  ai.|.cal  lay  \»  the  ^'ov- 
rrnor  and  council  of  the  province.  From  that  date  until 
1837  th(  >v  was  no  superior  court  with  any  ecpiitahlc  jurisdic- 
tion. 


I.  Th 
The 


((      llllV    II 


f  iii<)rt(i(i<i( . 


,f  mortirasre  afforded  the  most  conspiciious 


tiatioM  i'f  the  ini'onvenien 


t  result  of  the  la<'k  of  e<iuitat)lp  jur 


isdiction. 


The   relation    of   mortuaixor 


■nortttairee  was 


governed  5\v  the  ccmimon   law  as  nio( 


itici 


statute. 


H% 


th 


e  com  non 


timi  of  the  mortuau'c 


law  if  th.'  mmf.'aL'or  did  not  perfoini  the  condi- 
Ihe  estate  of  the  morlL'a'-'co  became  ahso- 


lut( 
t,iine( 


If  th. 


rtirau'or  uave  up  p.issessi.ii\ 


th.'  morttrajre.'  ob- 


1  at  l.'ast  a  irood  possess. 


to  ihr  con 
wafin  I'owi 
ttiori'  cit.'d. 
Keewalin  I'ow.T 


iry  title  which  there  was  n.)  law 

will'  not  inlroduocd  in  17!f.'.     Kit- 

r  Co   V.  K.nora.  l!"!'.,  1".  O.L.lt.  TM.  at  p.  LT.n.  and  oas.s 

Hixon    V.    K.av.lcy,    l!"'!.   !•    O.I..n.    fi.      S.o,   howev.T. 


riiti.)ns  of  itie  iirovinn 


Co.  V.  Kcnora, 


imiS.   HI  O.L.U.  181,  at  pp.   189.  1!'6, 


::iio,  ttiuTf  a 


sirirt.r  conFtniclion 


of  the  statute  is  susififstcd. 


(<■)  ■■ 
to  liold  .■< 


U'tS   of    Vl'l 


K.     Tile  jiistic'S 


s  of  tlic  pear.'  wlio  w 


■re  autliori/.i  d 


ciiii   just    iti    Law 


Ul'StS    W.  D' 

ind   K(|uily. 


iliri'f  ti 


d  to  decide  "as  to  tli.TU  s 


lialt 


Ontario   to-day   iua\    "inalte   siu 
liiui  jusi  and  aurc.it)!.'  to  iipiit\ 


di.tion   ii|ui 


•     Tlie  judKc  of  a  division   court    in 
!i  order  or   jiidf-'iucnt 


appi-ars   to 


nd  Kood  consoiiiici' 


■|'lii.  ^ilalllte  con 


val.'nt    to   ilii'-t   ttu^n   i 


f.rr.'d   niton   tti.'  court   jiiris- 
lie    Court    of    Kinii's 


lossessi-d    tiy   1 


Ren. 


ti.  til.-  Court  of  Cotumon 


liincli,  or  In  nuilt.rs  w 


liirh  rt'Kar.le.l  ilic 


kin.;'>:  riv.nm 


t)v  tl>e  Court  of  l':\.'li<'inier  in 


no 


lililllioll    'll 


y-\v\ 


.i\\rt\rfn. 


lOn^land,  Itut  tli.re  was 
Cf.   Sinu'^^on    V.   Smyth. 


184*",.  t  f.C.K.  *:  A.  1,  at  PP. 
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(I  disturl)  1 1  1.     'I'lif  iiM'rti;;iLr(ir  cdiiKl  mil  file  a  bill  to  rcdcom 

1.P  <li';il  Willi  llif  1:111(1  as  his  own 


iiiil  till'  iiinrtLi.iirci'  was  I'm 


If  tlic  innrtua'^iii-  icriiscil  to  yivc  n\<  imssissiim  the  iimi-liratrtH' 
\\as  ilri\(ti  111  ail  ai-l'i'ii  of  cji'diiKMit.  a  puwor  of  sale  not 
1  lor.  Ill  such  an  artioii  the  British 
Icil  that  the  niort«af;or  inij.'ht 


usually   providct 


Plaint) 


C 


■Jit  had   provii 


|i;iy  (ir  liiiliu'  111 


MIMIlllC      1 


iiiVnn 


t iiirl   III!'  iiriiicijial,  iiilcicst  and  costs,  and 

■iitiilcd  to  a  i-i'cciiivcyaiicc  of  the  Tii(irtf,'af;cd  estate. 
as  tile  innrt'jauor  reinaiiieil  in  posses.sion  this  statute 
t.)  hini  to  >oiiie  extent  tlie  same  iirolection  as  a  court 
en  liiiii.     The  hriiifiinfi  of  the  action 


it'  ei|iiit,\    could   have  u:ivi 

ilicratid  as  cll'ectual  notice  that  the  niortfras;ee  insisted  upon 

rilhcr   his  iiionev   or  his  estate.     If  the   inortiiairor  tli 


lake  ai 


uMi-'ce 


il   not 
Ivaiitai,'!'  of  the  statute  ami  pay  the  inoiiey.  the  niort- 


<'et 


linsscssion   ami 


practically  the  same  stat 


us 


it  law  as  if 


liriiiu'  that   111 
ill   eiinitv. 


I'ot  a  speedier  n 


he  had  foreclosed  in  equity,  the  possible  diffeiencp 
'iiiedy  than  he  would  have  jrot 
Aiver.   be  taken   advantajrc 
III  be   investiirated  and   no 


The  statuli 


cull 


Id.   h 


if  iiid\'   il'  llierc  were  im  accouiil; 


ispuled   |iayiiient,  and  laijiht  therefore  not  cover  some  cases 
ihi]).      If  the  iMortuaiic  debt   was  imt  paid  on  the  day. 


.f  han 


he    inoltuauie    ci 

hi'  iiiiiil'-Miii'r  1-1 


mill   briiiu^  an   action   nf  ejectiiienl   ami    tliili 


lid     •-'Ct 


Ins  I 


'st: 


Diih    if  he  admitted 


11.   lie   d 
I 


lie   which   llie   llioll'jaue   was 


'ivcn   to  secure 


I-  liriiu'.ihl   iiilo  i-n'.ir 


that  sum  i  f 


On  thr  iithir  hau.l  the  Inability  In  >:v\  any  .jmlicial 


dich 


al  mn  n 


f  litlriiii  thi' iimrlu'airor's  default  was  doubtless  a  sourci 


(..)    SiuNlh   V,  Siiiinsiin.   is-.li.  7   Mm..   I'.C.  L'd,'-.,  r,  Ci.   1"!. 

(M  1)111'  '!'■„,  McKi'iizi.'  \.  IJiilliirtord.  IStl.  1  IMM!.  17J.  A 
l,:,,il  las.',  l)../'aiisi'  it  aiilicareil  lli.u  Ilu'  iiiort.iiacc  dcbl  liad  pniliaW.v 
1,1,11  I  aid.  Inn  Ihi  iiicoiinis  \m  !■  disiimcd  Tlir  sUUali'  in  iiucsllon  is 
riiiKu'tefl  in  Urilish  (•oiiiiiil.ia  as  thr  "Mortuaiii.rs'  Ui'lii'f  Aft."  U. 
.-<.  Itr.  1?(11.  c.  li;s.  I(  is  no  limj;  r  in  fern'  in  Ontario,  beinc  supir 
sidiil  l.v  111,,  iNistinK  riil.s  of  i.raclir.'  relating  lo  niiirtjiaM,  actions. 
.si,'  riiai.iii    -t,  .l((-i/«   l"i    ;  i-Mi /■..v;,ri-  nr  S,:!--. 


V    ysr? 
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„f  ,,..r,.l.'xi1,v  t..  the  nu.>t-a.-'.T.  Ho  l.a,!  n..  m.-Miis  of  «uar.l- 
„,,.  a.-aui.st  tlu"  ...|"il.v  ..!•  rclrinplion  xvhirh  shm.boml  ni  Iho 
,„r,„ls  nf  ..urM.it.,r.s  familiar  with  Kndish  books  or  to  whicl, 
oflV.M  .nl-.hl  l.nss.l.ly  h.'  uiv-n  ...mUt  an  ni"itahh.  junsaiotum 
,0  1,0  .M-oah.,!  in  th.  lutu.v.  It  .s.-r.n.s  to  havo  hcon  not  un- 
„sual  Tor  tho  niort^au.  o.  alfr  t!,o  niorf^.i^zoi-s  .Irfault,  to  oh- 
,a,n  iu,Un,..nt  on  tho  onvonanl  an.l  oa,.so  tho  niort j;a-or\s  .n- 
,,,,.stinthoh,natoliosnl,lnn<h.ra  writof/;.n/.',v.'.^  [,)).  . 
This  ,11  a,lv,so,i  attrn.i.t  to  soil  un.h-r  l.^al  |.ro.-oss  an  m- 
,,,.„.,    uhioh   ,n   ,h..  al,s,„,.o  of  oquitahl.-  jurisaiotion  had   no 

,,al  .x,st,„.M..  an.!   uhirh   in  any  oaso  was  not   v, -n,/.M  at 

,onun..,,  law  an.l  tlun.l'niv  n.ul.l  no,  1...  al'tVHr,ll.y  l.-al  pro. 

..,.ss  uas.l  anoarlv  ,|at,.  h-M  .o  Im-  inopovativo.  but  so  late 
,.  Hl.i.t  f.,nn.<l  the  sul>;,r..t  „f  an  elaho,.„e  a,-unu.„t  i /O . 
h,h1  tho  atten.pl  was  .hmhth-ss  ,lue  to  the  .lesire  of  the  pe,'- 
,,l,.....l  n,n,t.a..,.  to  .ivo  to  his  title  the  saneti<.n  of  some 
j,„lH-ial  pn.,.,.,..lin^.     Thr  sal-  nndr,' ^w•it  of //■  W /"c„.s,  how- 

d......r  vvas  ..as..d  upon  ,lo.  Itri.ist,   s,a,n,..  a  .„  - /^  ■•  '  .'^,„  ;, 

•  r,   for  ll.r  .nor.,  .'asv  ivoovry  of  .l.l.ts  in  l>.s  auij.slv  s  plant  i,lon. 
and    of—      n  Am..Hca,"  .»•  w.u.t,  ,.,e  property  of  a  d.b,o,-  iKcanu^ 

r     n   ,     s,,,.       Tlo.  .-.^alt   x.as  HuU   lands  iMOamr  ass.ts  >n  tb.. 
::.;r;      a  :    u.rfor   ,..,.   saHsfa..,l,.n   of   d.....s.    so   ,l.at    U.     a 

a,ains,   lus  P-rsonal   ■-'■'■' ■•"^"^';-\;,^';;i,„   „„,il  af„.r  .„.■ 

twU.- laonlhs  afl.-r  lli.- .1.  r.v.  i  :■   ui  i.. 

,M  Simpson  V.  S,i,yll,.  M-.r.K    .V  A  .  i  t  pp    11  ff. 


iiii':  LAW  OF  M()in(;.\(!K 


<!1 


I'vri'   iiii)|ici  ,il  i\c  :is  a 


ral   liaiisl'rr  cif  a   su|i|i<)sc<l  ciiuitv    nf 


ii'clnni  ;i(iii.  nil 


-'hi 


[liaiisilily 


ic   iii'l:(i 


as  a   circiiiiislaiu-- 


llic  n  tua'jcr's  favour  in  tlic  ixciit  ol'  llic  iinirtira^nr's  ai'lcr- 
uaiils  rii(ifa\iiiiriiiL'  In  ndniii  il'  :i  i'"Url  nIioiiIiI  Ih'  c-ialilisiiid 
willi  ii|uilaliK' Jiir-i-s'luiii'ii.  nr  luiulit  lie  n^nnlcd  a- 


salc  1> 


tl 


r    lUiiltLiaiii 


ir  tlir  liciic'lil   111'  till'  UDilLiaiiiir  witli   a 


Id  rcali/iiiLT  tin 
iiiintt,'a;,'or   I  /). 


iiiul 


iraiKT  and  rcliii'iiin; 


till'  excess  111  llu' 


'.:!.   The  (titriKliiftiiiii  nf  kjui 


hihl 


I    iiir> 


m/i' 


In   the  year    \yM  the   lirst   allusion   was  made   in   t!ie  sta- 
lules  ol'   rpiier  Canailii  to  a   iiiorttrairor's  e<|uity   of   itdeinp- 


tioil. 


'lie   stat  ilU 


■  4  W.  4,  e.   10  eoiitiiined  a  provision 


for 


.'iviii'r  to  a  eertilieale  ol'  [laynient  of  the  inoitf:a!,'e  nnmey, 
isteied.  all  the  (fleet  of  a  release  of  the  iiiort.naKe  and 
if  the  estate,  and  it   was  tlniil!,'ht   prudent 
rtifieate,  if  Kiveii  after  ihe  ex- 
iijiiiitir  IkkI  (I  rif/kt 


when  ret;i 

of  a  reconve\  aiice 


lo 


iioviso  that   such  ee 


[liraiion  of  the  period  within  wliieh  the  /('"/' 


in  ((juHn  III  mill  III.  should  not   have 
an\   title  other  than  a  title  reiiiaiiiiii; 


the  effeet  of  defeat in(f 
vesled  in  the  inort;^a!,'e(' 


hie 


I  .n  I  iiliirs  mil 


I  ml 


III!  II  is!  ri 


'ilur: 


1 


V   this 


U'K- 


isiature   seems   to   have   apprelieiu 


irauee.  after  aeipiiiiiit:  an 


led   that   otheiwiso  a  niort- 
ii"ht  to  be  held  ahso- 


state  whi.'h  oi 


lIlM 


111  eipiity  a 


s  well  as  at   law.  and  after  transferrin,'  .'-Mch 

ther  party,  tnifiht,  by  reeeivin;:  the  nioiti,'a!,'e 

•feat   the  estate  of  the  piir- 


eslate  to  some  ntlier  !■ 

monev    and  'jiviiii;  a  eertilicate.  di 


ehaser  i./ 1. 


In  l! 


lie  same  \  ea 


r  th-  le-islat 


lire  passei 


Ih 


-la- 


(I)    Ihiil.  at  p,  1!':^.     .Ml"-  till'  rstalilii'liiium  ol  a  ooiirt  of  .i|uity 
the  law  was  amended  b.v  111  V.  c.  7^,  so  as  to  nnd.r  an  eiiulty  i.f  • 
drnu.tion  saleable  under  ex.cition.     lirforo  the  amendment    il   tl.- 
m,»\'z:v^<   was  merely  for  a  terra  of  years-ev.<n  one  tliou.sand  yars 

—the  rov.rMon  mUht   lie  sold  and  would  carry  will.  It  th uiity 

of  red.'i.iiilion,     Wijihtman  v.  Fields,  1S7J,  l!i  Grant  h'.<.     r,(i5.     For 
Hie  imsent  law,  see  ehapler  U.  llnriitiDii  Cniliti>r.i  of  th,  MorUJiigor. 

(J)  Uohinson,  CI.  In  Simpson  v.  Smyth,  1S46,  1  U.C.K.  &  A.  57 
It.:   c/.  pp.  Ill,  iiu-fti,  ISl.     As  (o  llle  present  s:;itute  Uiw  with  r.gnrri 


.  .    •*,  .'4 


,'sriii^aR^ttises'ii*-"T£-'' •;?=-. . 


r,:      cilAl 
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W.   I,  c.   1.  niliipliMi:  uilii  siMiii'  iiin.lilicati^.i  -  iiKiny  ot 


lute  4 


lllr  iin.H'iisriiichlv  HI 


t  !ir  law    111'  lia 


I  i..i'|i(ri 


liicli  ha.!  lai.-I.N 


,1,.  1      i.'.n.jlaii.l   ill'i'ii   i1h'   ncniiiHi.  ii.larhiii  ni   .•(Hiiliiis 


MMlH'fs. 


hi     1  .let     111!  llllnll 


ina.li'    !li    s(\(|-a 


1    clailMs   .il 


Ullltalili-    inlrii^W    ami    rvlatr: 


,>    ,|isl!ii','ili>-lu->l    I'li'iii    li'ual 


[•stall's,   all 


I    thi'ic   air    |>rii\  is.diis   in    nsp 


•  I    <.r  cai-li.   iMirn 


IK.iiiliii'.'  with  lli.isi-  c.iiitaini'l  m 


lilr    I'.ll'^llsll    li-J-islalHiii 


Til 


liinilatinii  .'I'  iwriitN    \iars  i-  ai|'>| 


1,,|,1,  .1  Willi  iTLianl  Ut  an 


ni  I  III"' 'I  ;is  '•'.( 


II  as  Id  actii.ii  .  a 


1    l;,w  .  w  ;tli  a   [iriivisii 


!,    as    III.'    l-'.n-li-ll    -lalilM-   i-niiLrais.    ■■that    nnllMi-    ii 


suiii   as   I 
Art    I'lintailh 


,1  shall   !"■  ilriiii..!   I"  'nil  rlVn-  w 


.111! 


,11, ■(■,111    i,r    Ciilllts    111     |-.i|ili 


1\.    Ill     irllls'ir. 


ith   ail}     nili-  IT 
i'licr   (111    till' 


il    ai-iiniisci  !ii-r 


,]•     1,1  !l,TW  IM- 


1,1    ail\      lii'isnli     wll'i^r 


i.jht  M  li;  liij-  a  suit  ina>   imi 


1„,  i,ai  lr,|  li\    \iltllr  111'  Ihis    \i'l 


Till    scctinn    i.f   1 


I:,,    l-liivlish    statnli-    MSin'i-rili'-'   11h'   rilnilalaiM 


r  ir  I  III-  a^sirliuii  nl 


iiMirt-a-.r  ■-  I- 


lis  IS  \iiw    I'll  •^i'l\ 


f„!i,,wr.|,  ami  at   lliriml  m'  s.   l-,.   m   wha-li   ,ir,ivisi„i,   is  urMi- 


ii    law    or  in  ('i|nit,\    tm-  a,n\ 


t'lit-  iiniitin'i-  till-  mill'  liir  ^mii'-'  'i 

jai-\  .  till  ri'  is  :i   jirdvisn.  ■■that 

'rllH. 


iniirlL'airr  innni  y  or  I'M-  aii\    li'jai-;- 

i„  ,v-i„vt  1,,  ,„.iv,,ns  /M„r,  »/;/'../  h>„H  <,rn''i  of  n,h..,r 
.,r  1,1  ai:>  li-ai->.  tin'  li^lit  l"  I'litii^  ^"i  ai-timi  m-  tn  fnis,,,.  a 
r,,,„.!v  .'.a'thi-  sa.iir.  siiall  .ml  i-  'ii''ni'l  I"  I"'  -M  "lUili^lu  il 
„,  i„„,„l  |,v  laps,.  „■'  tl,n.v  ,.„t:i  II,.  ,,i:,n,n.n.  ■.!  Hn  .,..„: 
fn.,.,lln  I,..,.  Ih.,ta„,.!.:i<fhl.  jin'is.lnlu.n  ^inun.,  islM.sU,.! 
,-,  ,,;,  ,,,„,;„,,....;„/  ;„  Ih,  ,.n  ,-,:..  ../■  il.  ,.'.,<■.  ,-v;  i.ii.viilr.l 
Ihal   si. all   happni   within   tin   yiais  i'rniii   tin-   passiii'^  nl    tins 

Ai-'."   '/-. 

in  is;;:  ihr  Ir-islatuiv  |.ass,,l  a  slat  ill.-  ant  Imn/in'-;  tin 
n,.,,.„„,„„ait  ol'twuaihlilmnal  .ju.kis  for  1  In'  lHuH  nrKin-'s 
,..,,,,.1,  ,,,,     l,Ml„sai,.r.Mar«asiias..-,|tlH-statiltr.-om.iini,l> 

,o  a  di.iliai-..  ...  iu,.n!.a..'.  s,..-  Hial.t.-i  1",  ln..l.,n,.  ur  />,.,«.../- 
■ini  ,\ 

(A-)  Til.-  iialifs  ar.    ii,,l   in  ila-  original  statin. ■. 

(/)  T  W  t.c.  1.  Thi  "iiirt  tiaii  li,.  i.l..r..M  ,  ..nsi;;i<  ci  af  >\v  (  !.l-t 
.l„sti.,.  ..f  riipir  Caniida  and  (uo  iniisn,-  jiiii^.s 


sn;;.  th 
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kii.nvii  as  till"  Cliaiii-ciy  Act  uin .  uhi.-h  for  ttif  first  time  af- 
for.lcd  tlie  nu'ans  of  ciitHiciii!.'  (■(|iiitat)l('  rinlils  in  V'|)|'t'i-  < 'an- 
atiii  for  any  imrposc  or  to  an>  extent. 


[W  t!ie   (   iiaiicel'v    A<-1,   Iiassi 


,1  „n  till'   tt!i  of  .Mareh.   1s:{7. 


there  was  i 


<talilisli.(i   a  eollft   of  e<iillty 


( 'oui-t   of  (  'liaiieer.v    for 


the    I'rovilii'e  o 


to  lie  known  as  "Tho 
r  rpuer  Canaiia,"  <if 


wliieli   tlie  Hiivernor 


^lioiiia   lie  ehaneellor,  an.l    for  the  lietter 


(lininistra!ioii  of  jusliee  in 


llic  saiil  court  it  was  eiwr 


•te.l  that 
I 


li,c  juilieial    iH.u.  rs  tin  .e.if,  both   le-ai   an,l  cMuilahie,   shotilc 
I,,,  rxercise,!   by   :,  Ju.l-e  to  be  Uuown  as  -Mhe  Vice  Charicellor 


.1   I  pi'cr 


( 'ariaila. 


11  was  provided  that  ihe  said  court  ■■shall  have  jurisdiction 


d    [. 


the   like   power  a 


lid  authority  a? 


b\    the  laws  of 


{■■.li'jiaiid  are  possesse 


il  bv  the  Court  of  t  liaiii<ry  in  Knirlaiid 


in   ivspr.'t   of  the  matters  hereinafter  nniinera 


;a\.    Ill    all    eases    o 


f  fraud  ;   in   a 


ted."'  th.it   is  to 


11   matters  relatiiiir  to  trusts, 


•\iM-ulors  and  ai 


liiiinistrators,  an 


1  iiiorlt;aires;  ill   all  ii 


11  matters 


relatiii 


u'  to  infants,  idiots  and  li.nalies.  an 


ci  pi   where  special   i 


I  priivisicin 


ha.l  1 


Men  iii.Mlr  or  mi 


1  theii'  estates,  ex- 
uhl  iheieaf- 


b,    made  wilh  respect  to  them  by  an\ 


if  the  pri 


ill  matters  relatimr  to  aw.an 


t.i  compel   the  specitie   per- 


toriiiaiice  o 


f  agreements:  to  cmpel  th.'  discovery  of  conci 


\\c<\ 


]'■']' 


or  evidence,  or  sir 


■h  as  miudit  be  wi'ontifuUy  withhi 


freii!   the  parl,\    claimiii'.;'  the 


•  lulil   of  the  same;  to  (ireveiit 


iiltiplicity  of  suits  and  to  stay  i>ri.c 


'cdiiius  in  a  com 


t  of  law 


presecuted  airaillst  eiplily  aii.l  l.'oo<l  coi, science 


til  decree  the 


letters  iiatelit   from  the  Crown  to  ri'jhilul  iMai 


IsvIK'   (i| 

to  iii'-tilute  iiroceedinsis 


inaiit^ 


cMiisly  or  improvi 


for  the  repeal  of  lettds  peteiit  erron- 
doiitly  issued:  to  stay  waste:  in  all  cases  i 


if 


accident  :  ill 


all  eases  of  aceount :  and 


I  in  all  eases  relatinir  tc 


-pnrlnership   (  n) . 

(1,1)    T   W.  4,  c,   •:.   an   .\ct    to  n 


iiblisli  li  Court   of  Cliancery  in 


lliis  Province, 
(n)    Sec  R 


SO    ISli",  c.  51.  s.  HO.  in  force  as  of  tlic  date  of  tlie 
original  act,  tlio  4tU  ol   .Marcii,  ISIJT. 
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ll   u:is  I'liilliir  |iii>\  idcil   lliiil  till-  I'lilis  111'  liicisiiin  slioiiKJ 


be  tl 


('  >:inii'  as  i,mi\i 


I'm  ll   I  lie   t  (Hill    nl'  t   liallcci'\    11 


I  l^iii'laiiii, 


and   Iliiil    llic  ('nui't    sliiHilil    [iiisM'ss   t'ull    iinwcr   ami   au!!;"'il;. 


t'.  ll  liiicc  and  <-Min|'i'|  hIhn 


iiiicT  to  il>  iM'dccs,  juduiiK  iits  and 


(Ic'TrOS   til   tiir  saiui'  I'Ntml    as   was   imsM'sscd   liv    llif  ('niirt   of 


('lianiTf\  in  IJiuland.  in  nsinct  nl  all  matters  withni  iis.iur 


dictii'ii.  r\ci|it    \\lun   oliiirwi 
jii'iA  inci/  [o\. 


i\  idcd    li\    till'   iaus  nl    tin 


^ol.   SiiliM  iiiK  III  (liiiiifiis  in  till   iiHirts 


he   lii>lnr\    (i| 


tlio  coui'ts  (if  I'lipcr  t'anada  has  liccn  I'c- 
fci'i'id  til  in  the  t'on  LKiiiiLT  [lauis  sul'iii-icnlly  to  illnstfali'  llu' 
jur'isdiction  wilh  i'i",.:ai'd  to  molt L;auis  at  law  and  in  ('(|ility 
r('S|ii'Cti\('l,>'.  Tile  Mliis('(iU('lit  i-iiall'.'i-s  ill  the  const  it  iltioll  of 
tiK' ooiii't.s  iiia\  111'  liric'ly  mintiont'd. 

I*i\   statutes  ol'  llie  province  ot'  t'anada  passed  in   l."^t!t.  the 
superior   coiii'ls   ol'   law    and    iiiuity    in    Ipiier   <  aiiada    wore 


l-eofLiani/i  d.      In  place  ol'  ihc  pi' 
tllidef   w  hich   the  .judicial    pouc 


o\  isioli  111'  the  slatiile  of   \X'M 
IS  111'   the  Court   lit"  <  liancery 


wvvi-  (  serciscd  li\  a  siin.de  \  ici  idiaiici  llor  it  was  enacted  that 
■'■:<■  court  should  lie  pn  ^,d>  d  over  by  a  cliier  .jiidjic  to  be  called 
the  t'halicelliir  of  I'pper  < 'aiiada,  and  ihat  the|-e  should  be 
two  additional  Judu'es  to  liicaMed  \  ice-chiincelliirs  I /» j .  A  new 
coiiii    to  III'  called   the  Court    of  Ci^imiiou    Picas  was  iilsii  es- 


ishcd.  consist  lliu  I 


tiilil 


((/ ).    rpoii  tl 


f  ;i  chief  justice  ;ind  two  puisiie  jiistiees 


lis  court   uiis  cont 


nferred  a   iurisdiclioi!   ideiitica 


with  thiit  |iossessed  by  the  exislin'_'  •■ourt  (if  (Queen's  Helich, 
and  it  uas  |ii'o\  ided  tliiit  in  the  lii'st  instance  two  imisne  JudvcH 
should  be  1  ransl'eri dl  to  the  new  eourl  from  the  ('(illi't  of 
Queen's  lii  nch.  which  \\:is  thus  reduced  to  a  chief  justipe  and 
two  piiisne  judu'es.  as  oi'iL.'in:illy  cunstililted. 


('  ^  rf.  n.s.o.  ista,  r,  r.i.  s.  27. 


t,;;    I-  \ .  V.  •.  1, 
((?)    12  V,  c.  63. 


1  ;ii-d  2. 


!i;:i. 


m  IISKQIKNT  Cll.\N(ii;s   IN   TlIK  t  DlKT: 


1'    iiidi-'cs    liavinv'    l»'<ii    iin'i-iasc 


'I'lir    total    niiinliiT   'il    .1 
llic  slat  litis  alinvc  iiuMil'uiiH  .1  fnmi  si\  t"  inm 


,1    by 


aihaiita'jc  was 


ak(  II  lit'  tin-  n|,|.ijiHiiiit\    til  (■ 


-lalilish  a  in'w  ■•(  'null  "(  r.ir  >r 


.\|. 


wliii-li    It    was  i-iiiisi 


liTcil   wniilil   al'i'onl   a   in. ire- 


sat  ij-l'ii'-toiy  aiipi 


llaU'  triliiliial  lliiui   the  oM  f"iirt  nf  llif  l;<iv- 


cniiir  am 


1  .•omirll.       All  thr  ,|l|il'^'  V  ,,!'  ihc  tliivc  supcl  lor  c. 


iirl.s 


law    ami   iiiuilv    vM'H'  '-k 


pi  Hate    rolirl.    w  liirli    was    to    !»■    Iirrsidril 


slitiilnl   iiM ml"  rs  111'  till'  new   ap- 

■    iu     till'    t    li'i'f 


.lustier   ot'   tllr  <  oiut   of  (^tilcrn  s   I'.ilii 


li,  or  ill   his  alisfiiiT  liy 


i„.    Jmmji'    uho    shoiiM    bo    iic\t    cl.lillr.l    to    pivcr.li  licr.    ami 
lioriznl    to    lir    liroiiuht    t'loin     aii>    oi'    the 


till-   .1 

aiM" 


lis      wrl'r    ailt 


thiro  supol'ior  i-iiUI 


ts.  with  a  ri'^lit  ot'  further  apptal  in  i-rrtaiii 


■asrs  p,  the  i.tnmi  in  i-oiuhm 


I  ir 


(»H    the    I'tth    nl     ,|UIH 


fiirtliif  iiicicasiii 


l.s.'iT,  an   ai-l    in'    was  passrd  "  tor 
1   siiiililil'v  ill'.;  the   proni'ij- 


ir  the  i!"lii'irni'\   aiiil  •■nii| 


,(  til.'  Court   ol'  <  haiii'rr; 


l'.\    till    lirst  sfi'tinii  it   was 


Pliartiil    th: 


tho   court    shoiilil    iMcrcat'trr  "possess   the   like 


diflion   as  till'  <  oiirt   of  ( 'haiiiTry 
isscsM's.  as  ; urt  oi'  cipiitx .  1o  adin'nister  jus- 


ur.  auiliorit\-  am!   jiiri; 


F.n-laml  ]' 


ticc   111   a!l   iMsrs   in   wliicli 
al   la>\  :  providcii  aluavs  tlia 


there  niav  t)e  no  ailiipiate  remeily 


t  iiotliiii'.'  herein  shall  be  held  to 


mail-  ov  dituiiiish   the  jurisdietion    her 


'tol'ore  eont'erred   by 


On  thr  t^th  of  Mareli,   ISli:..  it  was 
rpper  (  anada 


law   on    the  said   eoiirt. 

riiailod   I'l   that:  •■the  Court  of  ( •liatiei'fy  in   I  pl 

shall  ha\,'  thi'saiiir  e<|U!table  .iurisdietion  in  matters  of  revenue 


thr 


Courl  of  Kxeheriiier  in  Kudaiid  possesses. 


Thr  Court    of  (  haiHMi-y   in   I'pper  Canada  had   thus  ac- 
niiod  a  .•oiiiplcte  eMuitable  .iurisdietion,  and  all  the  superior 
•tioti  had  assumed  the   form  uiulcr 
d  until  the  passim,'  of  the  Ontario  Judi- 


its  of  oriuiiu'.l  .innsdii 


ihii'h  they  eonliuue 

afure   Ai-t   of   l^^xi.     (.otiiT  before  the  last   mentioiieil  date. 


(r)    IL'  V.  c.  63,  ss.  37  to  40,  46. 
(.O    L'n  V.  c.   56. 
(O   28  V.  c.  17. 


fir,       CIIAI'IK"    IV      LAW 


AM>  i:urn>  in  i  I'l-Kit  canada. 


I      ':     I 


lilt'   iHivMTs   Ii.mI    Ihi'i   conli  ri-t'd   uti   thf 


lluwrM  r,   sciiiii'   iiiuiliilili-   I 

(•(Uirts  rf  !■(. loll   law    :iihI   '■"iiir   powrfs   rnrim  I 


courts   ol    c'oiiiiiion 


law    IkmI    I'll  II    i-oi 


l\    ipci'iiliar  ti 


iVnril    on    llic'   rourt    ol 


fi|iiii>  .  aiii 


I  111  I'^T:;  \>y   till'  .\'lmini>tfi'i"ii 


i\'  .lllstli-l'    Art    I  II  I 


loiii.'  ^'Ii  I'  ".'I-  Ink. 11  touai   ^  iriKlciiiiL'  llir  ,li 


courts  ol' 
IsTt   !OM\isioi 


law   aii'l  that   ol'  she  court  of  ,(iiiil\    concuiTciit       lii 


•tioii  ol  the 
t       li 


I   \\as  iiiai 


lilt  of  f'lur  .iu 


for  the  coii-tilutioii  of  an  apprll'i'' 
I-,.  .  iil;n  l.\   .li>tii<'t   from  llir  courts  of  onu' 


inal    ,1 


I     iiiiiMlicl  ion       r    ,    an 


I    its    name    was    cliaiiL" 


frciiii    the 


(  '.airl  of  1,1  lor  ami   .\\ 


Till  .1  ,i.l,<,iliir.    .\i  I 


1  .\|M"al  to  the  (  ourt  of  .\|'|ic.-il   '  "■ 


al  clianLT'  -■  m   .  'i 


nil  I  ,   wi  re   ma 


1,,.  cnnstilulioii  ami  .luii'-irict  ion  of  llie 
Ael.    1>««1    I.'-). 


i,.   ti\    tl'      <  Intario  .1  ii.lieai  iin 


leli  wav  ilia\\  n  oil  1 
.ri.lirature    Act    I-- 


|„    m.Mel   of  the    Klliillsh    Mi|. 


t  'oiirt 


ill,    t  ■ t  iif  (  I'M.  n  s  !>■  n 


llie  I  oiiii   ol'  (  omm 


'I'hr  (  niirl  of  A|M"iil  I''""  '*ii^ 
•  h.  llie  (  ■oiirt  of  •  hancery  am! 
,1  and  ei,ns..|i(lateil  in 


om    Siipreim 
Iwo    |ii  iiiia 
Onlaiio  an 


I'leas    vM-re    llinle 

licaliire    for   (  Intario.   eons  vt  iiiL'  of 


to, III     ol     .III 

111    .|i\i-ions.    nam 


.|\-.    the   (  ourt    of    Api'i'iil    I'' 


I   ihe   llu'h   (  our'    of  .Insliei 


The    hlNt    llielltii'lieil 


fdiirl   was  sii 

111,'    (til,  Ill's    Hen 


l„livi,l,Ml  into  ihive  ,livisi,';is  iimler  the  names  ( 


if 


■I'    Division 


the   ( 'haiicer\ 


I)i\isioii  ami   tl 


(  omiiion 


I'!,  as   I  »i\  isioii.    repK  >ei 


Illoll 


la\\   and  the  court  of  (  M' 


till','  the  two  courts  ,,|   com 
then  e-.istiii'-'  >  :  ' .  ^iiiil  it  was 


(H) 


?X   V.   c,  S,   All    Act    for 


111,'  lietler  adniini;itrali<iii 


if  .Iiislici 


ill    111,    C'Ui-i-    of   (iTimrio 


»     :;:  V.  e 


\n   All   III  n^ 


•Ai-  fill  til, -r  lirin  i^iiin 


fur   111"  due 


AciminislralH 
(,.  )   :■'<  V.  (■ 


lif   .Ilislie 


111  tss:;.  li>  llie  sniMii 


ir,  V   I    ('..  |iri>viHi(in 


,i..  f,,r  tie-  ;o,j„,iiiieient   o 


f  all  additional  jnsiir,- 


iif  ainieal 


(.r)    tl   \.  c.  a.  in 


i  ff.cl  a;;  i>f  llie  JJlld  (if  Aiiuii 


a,   ISSl. 


(  i/t 


-r;a'    Knu'lisli   siainn 


;)-.'tlier    with    iin    aiiiendin«   KUiuit'' 


of  1S7'.  cam. 


intd  effict  nn  t 


lie  Isl  of  NovrniliiT.  1ST 


i:.   T.   r.  V,   a  ■'•■■■ 


V     i  fe.art'i   division  •j!  •" 


f   th,'   Hiuh 


CourMlr  %Z  was  created  in  VMC  under  the  name  of  th..  Kxehe„u,.r 


s:!.-,  Tin:  jioicati  hh  act 
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cti.ii'tcd    Ih.il    llic    ll;'_'li   ('iiui'l    iif  .hi^llcc  should    lif  (Iciinnl    In 

lir   ;i    .■niitiiiiial  mil   (iT    the  Silitl    ccnirls  mill    si Iii    IliUi'   .ill    llir 

Jllfisilirl  inn    M'slcil    ill    sllrll   ciiurls   \'V\i'V   tci   lllr    pavMII'_'  nl'   till- 
slalillc   '  (I  ) . 

h  i>  111  \<r  niilnl,  lioucAir,  IJKit  tliniiuh  m  tin  .sliilillr 
Linull.l'_'i'  is  nsnl  ul\irll  \MH||il  iluliiMll'  tlllll  I  In-  iilil  l-nUlts 
rniililiMiil  ill  rxislriirr  llllilrr  lirw  liMllli'S,  till'  ilivisiuiis  nl'  llli- 
llixll  •  null  ol'  .lllsliri'  urn-  ililVrrcill   I'mill  llif  "M   ini!r|H'liili'llt 

, lis  I '.I.     riiiji',    till-  Kii'.'lisli  stalulf  iTilain  kiii'ls  nf  Imsi- 

111 'ss  ui'ii'  assiLTiiiil  ti'  {•artii-iilar  ili\  isimis.  'rims  tn  ihr  «  liaii 
ni>  l>i\isiiMi  uiii-  assi'jiiiil  '-llic  riilrlliptiiili  "V  I'nri  rlosiiri'  nl' 
iiini'l'^'a'.'rs"  and  nllnr  iiiatlcrs  whirli  lirlnri'  tin-  staM'i'  \mi'i' 
Hithill  lllr  lArlllsi'.i'  juiisdii'tinll  nl  tlir  1(11111  nl'  (  haiiri'l\  . 
I'.lll  lllis  is  In  111'  l'i".'alill'd  as  a  lllrl'i'  llialtrr  nl'  I'lillMM.rlKT. 
'I'hr  ijislriliiilinii  ,>\'  liiisiiii'ss  iiiiu'lit  at  aii\  liliu'  I"'  rliaii'.'rd 
witlmill  an  ai-1  ol'  |iai  liaiiiriil  li.\  riili-s  inadr  li\  llir  jiid'^i  s  ■>. 
and  ir  an  ai'linn  ui  ii'  luniiiilil  in  lln'  ur^in,'  divismii  a  jud'.'r 
i.f  tliat  divislnn  uniild  liavi-  jiiiisdii-l  inn  tn  li'\  it  in-tiad  nt' 
111-.!'  riliu'  it  tn  111'  liansl'iTic'd  In  aimthi'l-  div'sinn.  I'lid''!'  tllr 
Olilalin    slallllr    lisl  ilii'l  inn    \vas    lliadr    as    In    tllr    kind    nl 


|in,-.i,.ii  l'r..wM..n  I  .  .1  ,'lr.:i.|y  lir,  11  ■  ;.'.|,  !■>  I  li.M  'I  ".1.  '  I  V.  .•  I",, 
s,  1.  t,,i  thr  il.  rrrasi-  ill  th.  imnili.  rsliip  ol'  llir  Chanri  ry  Pivisioii 
friini  fiiiir  lo  ilir.i'  .(iiiliiis. 

i.i)  Thv  l!".st  roiisuliilaiiiiii  ol  'li.  v:\rimis  slainn^  I'.-  v  liii'li 
|,ij,.,  1,1  ,),,.  .liiilir^iiriv  All  .jiiri'-iiiiiiiMi  u^-s  iiMil.  n.  il  on  'li'  ilif 
fir.  Ill  siiprri..!'  iimi'is  .f  ia's  ami  iiiuity  is  ciintailii'd  in  !!S1).  isft*. 
1-  "1  ■;s  ■::,  li  \:  In  th.  jl.l'isilil'liiill  of  ihr  Court  of  Al.pi;il.  sn- 
SR     10  ff. 

II,)  As  to  lllr  I'lillouini:  ohsri\at  inns  on  th.'  i:n'-lish  slatuit',  sii- 
M,.iiImiii1.  iJiiiity   and  Ito    Koi  ins  of  Aition.  \>v.  \'<.  1''. 

(.|  Cnd.r  thr  I-'aifilish  slaltin  f\in  llio  ilisisioiis  iiiii^lit  I"' 
I'tiaim.il  ttithoiil  ail  of  parlianii-nt.  Thr  olil  loiiris  of  iiini"ion  law 
and  I'linily  liad  -i\,u  idac  In  I^Tr.  to  tln'  Chan-'ry  |ii\ision.  111.' 
IJiiiin's  lli'nch  Division,  the  Coiuii.on  I'has  Division.  Ilir  Kxcli.iiniT 
Division,  and  lln'  I'roliau.  Divorir  and  Admirally  Division.  In  issii 
piirstiant  to  a  n  roninnndation  of  llu'  jiul;;.'S  an  ord.r  in  ciuimil  was 
pas^ud  tmiiins  rtnd  rr-nRolirtatitr.-  th.'  th.r-'.'  oomMion  taw  ilivisionii 
iind.r  Iho  n-inic  of  the  Quf.'n's  Hcnch  Division. 


i^LJt-' 


llAiril;    IV      I.VW    AM'  VM 


I  1  rv    IN   rl'l'KK  t    \SAli\ 


I. 


.III,-!,  ,h.,.il.i  li. 


.'Ill  "1    til   il    I'il 


1 1  iriilar  (t'\  IMiMi 


ami 


the  illiii\  lilllill  jil'lvi  >  < 


i  all 


lii..k  tlirii'  nun  in  (I'Mii 


CM'I  \    u  \\ 


I  ..r   Mi.lii-ial  \\"t  \< 


,/  , .     'I'll,-    ,iil\   siv:nilii-aiii'< 


.1   III. 


(tu  ;>«  '  lis  v\a- 


llia!    ihr  jin 
li 


,1     I, IK-    (ll\  IS" 


,ii   ii^u.ilh    >.ii   i< 


.iistiliitr  a  iii\  ivi'iiial  I 


iiirl. 


l-'i.r! 


a.     ■  .    CM-IN     ,P1 
l„,:ll;.|     ill    ali.'- 


Im  .    Ill    uliatr\i'i-   iliv^--iiiii    III 


thai    liiiulit    (Mini-    lirt'i'ii-    linil 


|,i  a,!iii  "I'M  r 


Il    law    an.!    vi\\ 


r 


II-   i-naiiiii-   I 


Art 


111  thiv  r, 


IV.  ,-!.-,l    llV 


liri'll   Will   Mlllllili  ,1 


!|i  ill  llii-  I'l'llLWiniT  will  lis  '  ' 
•111,    '|,ialIililT   lii;i.v   ai^-^i  ■ 


IiK'-v  r.l.l.-.ili   ar.   ,  .|a 


iiali!,    r, 


'iuilili-  i-laia 
.iir.    i-.iurl. 


ill  aii>    riiiui;    a 


11.1 


rais 
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'I'll.-    piiinn-l-'    i- 
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III)    Ontario  .l-aiiraiuri'  A.-'.  1881,  s.  17. 
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i!  n1  lli'is 
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(III    tlu 
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I.an^d.ll.  r.'i'  f 


(  Miril.  1SS7) 
d  I'd..  |i|'.   )  ff..  .r.l  ff..  Siiiiini.iry 


f  Koiiity   I'l.adint 


'1 
m  ;,,  :',><  (  May 


L'nil  I  d..  ■-'III.  '.^H.  an 


d  articl.  s  in  1  Harv 
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W': 


llijili   ('(lint    Divisiiiii   ai 


|iri'iiu 


(•(iwit  (if  Ontario. 


tioll  \csti 


Divi 


is;(iii. 


least  1\\(i  (livisioiia 


1(1  the  Ai>i>ollnt(>   Divisidii  (if  tin'  Sil- 
Tlic  (livis'uiiis  and  divisidiial  courts 
alKilishe.l,  and  tho  ai)iioilatc  jurisdic 
(1  ill  tlic  said  (•(Hiits  was  transferred  to  the  .\piiel1ate 
It    was  fiirtliei-  lUdvided   tlmt    tlieic   should   he   at 
livisional  eourt.s  of  the  Apiiellate  l)ivisi(,n,  the  first 


i)f  the  lliL'h  Couit  were 


to  consist  II 


if  the  Chief  .lustiee  of  Ontario  and  lour  .justices 


al.liea 


I.    11 


,e    second    to    con 


isist    of   liv(>   inenihers   ( 


(if 


,f   the    Hii-'li 


Coiut    Division   selected  year  hy   year 


1)\    tile   judges  of   tlie 
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led  liv  the  .ludicature   .\ct.   U.S.O.    H>I4. 
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Court  of  Appial  and  in  the  Divis 
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of  the  Supreme  Couii. 


(L't    Exc«  pt  a: 


;  pr(i\  id'ti  le 


tile  next  preceding 
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(  (iiiit   shall  lie  ' 
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'    exercised    liv    the 
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nd  shall  be 
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\u 
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sti  (1   ill  or  exerrisabli'  tiy  a 


.Indue  of 


Ihe   ili-l.  C 


1   .  h.-.U  1m 


hied  in  a.nd  iiia\ 


1)(   (  X.  rcls>  d  by  a  Jiid^M 


of  till    lli-b  f'  '11   Division,  a 
Siipn  :iie    C'li'i' 


ml  shall  he 


(  x.r<  ised  in  ihe  name  of  Ih. 


CHAPTKR    V. 


HI- 

§42. 


%44. 


§4(1 
i4T 


Ki^t  iTAHi.K  Moin(iA(ii:s. 

Definition  of  onuitiiblt'  mortfriif-'f.  p.  Tl. 
How  an  ('(luitaldp  niortjiiif,'!'  is  crciitcd.  p.  >'-. 
Mortsiajrt'  "f  o(iiiitiii)lc  intcrcsl.  |>.  ":!. 

(1)  Mortjianc  of  an  i"(iuit.v  of  mlcmi'tion. 

(2)  Mortfrasio  of  otlicr  <'(iuital)lo  inti-rest. 

Mort-rafie  l)y  itistrunifnl  not  sufficient  to  convey  the  Icnal 
estate,  p.  l-t. 

(1)  Defect  of  form. 

(2)  Agreement  to  f?ivo  a  moi-t;;af;e. 
(15)   Charfre  on  land. 

.Mortcasre  hy  <ieposit  of  title  deeds,  p.  77. 
Remedies  of  e<iuital)!e  m(n-ts;afie.  p.  Wl. 
Kloatiii!.'  charce.  p.  H2. 


^41.  I>(finUi<m  of  ((luilnhh   niDriiiitiji . 

It  has  ;;lready  Ihhmi  pointed  out  that  it  is  an  essential  fea- 
ture of  a  le«al  mort-a-.-e  that  i1  should  vist  the  le-al  eslate  in 
|;,„.l  in  the  mortsia-ee  ("i.  and  i(  follows  that  any  M.ortj.';,ire 
which  does  not  transfer  the  leual  estate  cannot  he  a  hual  luort- 
«a-c.  Kquity  not  only  annexed  to  a  Ic-al  morl-^'-'c  contains 
incvitahle  tenns  which  it  enforced  \\ill.out  rej:ard  to  the  con- 
tract of  the  parties  i '.  I ,  l.ut  it  rccoirnized  as  vali.l  .-iKn.'CS 
n.ort-aiics  other  than  le«al  niortirai-'cs  and  ainic.x.il  t.,  them 
the  same  incvitahle  terms. 

An  e(iuitahlc  mortiriiiic  therefore  is  a  contra.-t  uhich  creati>8 
in   ,.,,uit.v   a   .haru'c  o,,    oroi'crty   l.ut   does  nut    pass  the   leizal 


(,i)    See  rhai.t.T  2.  MoitWi'J'    "'  ('"'"'"""   '•""  •  ^SH 
.,,    ..         1     .«    »  «    f    /I-'    11.. ?■'"""•'  '•»   f-'ttiiitu    S2l2  . 
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estate  to  the  mortjia-eo  (c).  Its  operation  is  that  of  an  exeeu- 
tovv  assurance,  whioh,  as  bclweeu  the  |>aities,  an.l  so  far  us 
e,iui1ahle  ri-lits  an.l  remedies  are  eoneerne.l,  is  e-iuivaknt 
,„  an  actual  assuian.M.,  an.l  is  enloreeable  un.ler  the  etiuituble 
jiirisdietiiiii  of  the  court    [il). 

§42.  How  ini  KiHti'ihlv  tnoriijiujc  w  crudid. 

The  equital.le  nature  of  a  niort-a-e  may  he  .lue  either  to  the 
f„.'t  ihat  the  nior1-a-e.l  j.roperty  is  equitable,  or  to  the  fact 
that  the  niort-a'-'or  has  n.it  executed  an  instrument  ^^hil•h  is 
sufliceut  to  1ra>,sfer  the  le.-al  estate.  In  the  first  case  the 
nu.rmaue.  h.'  it  never  so  for-  d,  cannot  be  a  letral  ni..rt-ai;e, 
i„  ,|„  sc,.,.M.l  case  it  is  the  informality  of  the  mort-aj-'e  which 
prevents  it  from  bein«  a  le.-al  mortv-ase.  The.-  alternal.ves 
Mill  be  .liscusscl  separately  (D.  An  ..quitable  mort.,a^:e  uiay 
;,!s.,  be  created  l>v  a  dei.osit  of  title  deeds  (/). 

Kxcei.t  in  the  case  of  a  n.ort-a).'e  by  deposit  of  title  de.^ls 
,,.,  an  cquitabl..  niort-a-e  of  an  interest  in  land  is  not  en- 
,.,,,.,.,,^,,,1,.  ,,,  ,,,■„,„  ■■unless  the  a-ncacMt  upon  Nvhich  sueh 
icfiou  •:hall  be  linm-hl  or  .-m.m.c  meiuoiandum  or  note  thereof 
'.hall  be  in  ^^:l•in..  and  si.ned  by  tl,.  party  to  be  char-.^ed 
,,,,,,,,,1,1,  or  .nn.c   p.'.son  therennln  by   him  lawf.dly  auth- 


> 


I!' 


,,,  TlH>  1u,P.n..nis  in  l...n.l„n  <nnnt>  ;aul  W.stn.insl.r  l.ank  >. 
To.upkins,  I  IMSI  1  K.Il.  :a::  cMU.un  .n  in,.  r.sMn.  discussum  nt  Iho 
„.nns  ••nH.r..:,..;'  -.  Muilal.l..  ux.n.a.."  ami  -..pnl.l.l,.  char.,.. 

(,/)    ■■!   Ilalsl.arv,  I.;.«s  of  F.n.land.  ,•.  74.     'n.c  .|>..sli.m  ..t  the 

!,;,;„'',; „1,1.    „:,„■,■.,..■  «illl-.li-'-..l  in  .ha r  T.  /..,»./.Me 

,,     V    s,:.l.   n.,nsO,   Uns...   V.   nuss,.,   .n.W.   .T.Ur.   I0.,..8^ 
fV      AS  ,„  ,h.    P  ■..Hra.a.n  cf  ..iniiahlc  .....t^a^.s   in  Ontan...  sec  8, 
?A  of  til..  I!..:.^iHlry  Act   (.uiol'd  in  S71)  and  jTo. 
(..)   Si  ..  SM^i  and  4t. 
(/)  S.T  St.". 
( j;)    As  to  wliich.  sc..  8t5. 
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orizcd"  {h),  or  (inlcss  there  has  been  part  porfdrmaiioe  of  the 
contract  .sunicicut  to  take  it  out  of  the  statute  (0- 

If  a  statutory  mortfrafrc  uiulcr  the  Land  Titles  Acts  inay 
hc  considei'cd  for  the  present  i)urpose  as  beinj,'  ecpiivalent  to 
a  mortKa-je  of  the  lef,'al  estate  (j),  equitable  niort^a-ies  exist 
under  tliose  acts  in  practically  the  same  circumstances  as  in 
the  case  of  land  not  under  the  lai\d  titles  system  with  this 
important  exception,  that  a  second  mortv'afre  in  the  case  of 
land  not  under  the  laiul  titles  system  is  an  equitable  mortgage, 
the  mort^'Miror  not  haviiii,'  the  le-ial  estate  i  A:),  while  under  the 
l,and  Titles  Acts  a  second  mortfia're  is  of  exactly  the  same 
nature  as  a  first  morttjajre  (I). 

§4;?.  Moriiiniji   of  f(initiihh   intircsi. 

(1)    .Mortira'/e  of  an  equity  of  re<lemi>tion. 

After  a  niort-rai-'or  has  made  a  'eiral  niorttfa-re  he  has  merely 
)i   ri'-'ht   to  r.'deem   aii.l  any   subseiiuent   mortjiajje   is   neccs- 


(h)   The  Stutulp  of  Frauds.  -3  Car.  :>.  c.  ?..  s.  4:   R.S.O.  1!>14.  c 
102,  s.  5. 

(/)  Oral  .•vidciK'..  is  adiniRsiblc  to  provi-  part  iicrforiiiance.  but 
the  lu.r.'  (paym.nl  hy  [hv  l.nd.r  of  llir  amount  afirwd  to  lir  l.nt  on 
the  scruritv  of  t'  1  land  is  not  sullici.nt  part  ixrfornianc.'.  Kx  parte 
Hoop.r.  1S15.  l!t  V*..s.  477:  Kx  parto  Hall.  In  re  W.  Ittinsi.  ls7!n  10 
Ch  D  fit')  at  p  t;i:i;  Maddison  v.  Aldtrson.  ISK.l,  S  App.  (as.  467,  at 
p.  47>i:  Cl'iapn.ni.r..  v.  UinilHTt,  |i:il71  "J  Ch.  P.M  (a  casr  of  pay- 
ment of  rent  in  advano.-  In  r.op.ct  of  a  parol  aprerui.nl  for  a  l.^iiae 
of  prcmisi's  of  which  the  I.smt  had  not  tak.n  i.osscssion). 

(;)  Ml  inortuag.s  under  thr  land  lill.s  sy.suMn  arc,  howovrr, 
m.rrly  charp'S.  S...  chaplor  in.  Thr  l.<nul  Tilhn  .\,t.i.  iK.  as  to  the 
distinction  b.tw.n  a  statutory  luortsapo  and  a  hpal  mortgage. 

(A)  That  is,  if  the  land  is  i.lr.ady  sul)jrtt  to  a  hf-'al  tuo^tgaK^:. 
See  §13. 

(i)  S-e  ehapt.r  lo.  SUS,  as  to  thv  u.si<  of  the  terms  "legal  luort- 
KHg."  and  •vouitahlr  morlgai;.."  under  the  land  titles  syst.ni,  and 
J'J7  as  to  the  validity  of  iinnpistir.'d  chargos  under  that  system. 
Instances  of  .(luitah'.c  morlpaii.s  will  bi-  furnished  hy  a  number  of 
cu«.»  aeud-a  uud-  r  iho  Land  Ti'ks  Act.  rit.rt  tn  the  present  chapter. 
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CHAITKU   V.    EQUITABLE   MORTGAGES. 


Hiirily  an  c()uitiilil<'  imnl^riiirt'   ( '" ' 


The   ('fleet    "f   a   seeoiid 


niDifiiatre  is  two-foM.  It  transtVi-s  to  the  seeond  tiimtsrayee 
the  ridht  to  redeem  the  lirst  iiiortuaiie  aiul  ereates  a  new  ri^rht 
in  favour  of  the  niort'/asror.  namely,  to  re<ie<'ni  the  si'eond 
moitfjaize.     This  proeess  ean  lie  lepeateil  ml  iiitinilinii  in  tlie 

The  niortu'a'_'es 
ative  at  law.  hut  in 


(II 


case  of  third  and  sui)seiiuei)t  niortL'Mues 
Hubsequeiit  to  the  lecal  niort'.'as'e  are  inopei 
equity  tliey  operate  totiis  tji 
gafiiii'  -"^  equity  of  redemption. 


mil  IIS  as 


morlirai;(J>  of  the  iiiort- 


(2)    .Morttjatre  of  other  e(iuil.d)ii>  interest. 

Certain  land  was  houirht  and  paid  for  hy  one  W.  II    Fyfe 


and  at   his  reiniest   was  eons 


eved  liv  the  vendor  to  the   pn'- 


ehasei 


W.  C.  Fvfe  (an 


infant),  to  i)e  held  l>y  him  in 


trust    for   the    punhaser.      The   purehaser  afterwai'ds   sijrned 
irtiraw  of  the  land,  addin;.'  his  own 


lis  son's  name  to  a  mi 


name  as  a  wi 

R  valid  ehari.'e  in  e(pii 


tness.     it  was  held  that   the  instrumi'iit   create^l 


1  ■.    I ») ) . 


So  if  a  nsliii  <iiii    Inisl   uniiei'  a   trust   of  laud   purpor!i( 


to  uiortu'aL'e  the  land  or  hi>  interes 
euri'eliee  of  the  trustee  or  other  iiersoii 
the  morttra>.'e  wduld  lie  eipiitalile  i/(). 


t  therein  without  the  eon 
laviuiT  the  leiial  estate 


(1,1)  .Siicil.r  V  Worl.y.  |lSfil|  L'  (Ml  17".  at  \>  17:;;  Aikins  v 
Blain.  isr,7.  i:;  Cr.  t;ir, 

(II)  S.I-  cliaiiiir  II.  'Iiiiii\!'ii'-  "I  "o  Hiimtii  nf  !{<  ili  miiti'rn. 
Jl"!      As  ID  ri--iil   u<  tlic  Irual  .statr  in  •  •ml  of  tlir  iia.Mii.'nl  of 

th.-  tir.'ii    iiiorluaur.  s.  r  chiiiil.T   1''.   I'lsi  '  "r  UrnnwniiUi.    inrt 

rl'.ali'ir   -".    Hniht    I"     \x^iiiii mini   nf    !/■ 

('. )    Ii.nnistiMin   \.  I'.\te,  I'vi'.."!.   11   Ur,     .^ 

(;i)  ,ir.„,,,  ihil  iiii:„l  null  liiihi  I  S..'  rhapliT  '.'.  Mmliinih  nl 
rniiiii'nn  I. ,111.  $1.-,,  Siralian.  Law  i>t  Miirli;ai:cs.  Jmi  iil.,  111'.',  iii'-n 
II, ms  SI. nil  lArriitioniil  cas-s.  .■  lv  imilrr  a  s.ltli  iiutn  a  power  to  r. 
void-  i:nii  (l.clar.  n.w  iisis  may  b"  visliil  in  a  iiirsiin  wlin  has  iici 
till-  1. 'ia!  .-i:"i'.  ami  iiml.  i  ilir  Kimlisli  S.'lllrd  I^uiil  Ait,  ISSI'.  ,ii 
.■ipiii.-ili!.  lit.  !.  nan.  si  ttlirt  l.anit  iiia.v  in  i-ertain  cirninislanv.F 
rimv  ,v  ilie  1.  ual  isialiv  Convirsi  1\ .  tlie  Kineral  rule  is  ttiat  a 
,.,../,,,  ,;,,,  (.,.,«  !u;iv  t'.ia.k!'  an  .iiniialiti'  ninrti.'aire.  tint  this  rule  if 
sutijici  to  i.\<iptinn  in  tlu'  rase  of  a  niurriid  woman  as  renarils  :\\\\ 


IL 


«41.   MORTCIACIO    HY    INFORMAl.   INSTRUMKNT 


;44.   Miirtfidi/i    hi/   iiiAlruini  ii 
{  I  I     |)(  feel   of  rdi-lll. 


II' 


/    not   siiffi)i<  III    III   Iniiisfir   Ihi 


iclliiiciit  ill  tlir  Inriii  lit'  ii  lc'_';il  iiiMit;,'iii.'f  is  sit'iu'd 
liiil  not  M.ilc.l.  Ill-  lor  iiwy  (illin-  i-i;isiin  is  nut  siiniciiiit  to 
liMiist'cr  tlic  Irtra!  tstiilc  W/i,  it   is  iiii  ciiuiliililc  nKutv'JiV'f- 

An    instniiiiciit    iiilcii.liMl   In   ti|ifi;ilc   ;is  ii   N-riil    niortiraf-'i" 


whicli  tiiils  sii  Id  (iiicr 


111-  t'or  w.iiit  (if  sdiiic  f(iitiialit.\    IS  VII 


li<l 


■*  nil  (iinitiililc  charyc  and  jrivc-  iIm'  iin  rliza^cc  a    rii-'lit    to 
|ii'i-l'c<-h'(l  assunilico  ( r). 
( 'J  !    ALTcciucnt  Id  iiivt'  a  iiiditirairi'. 


All   a<_'i-'  mtnl    in   wri 


iiidflLrai;!'   IS   a 


tiiiir  (Inlv  siirnol  to  cxifiitr  a  lonal 
M   ciiiiilatili'  liiditixaLr.'.   olxTaliiis.'   as   a    |ii('s(M>t 


rliarirc  (III 


llic  lands  dfscrilicd  in  tlu'  aurcvnifiil    (  v) 


All   l'iiii;lish  contract   to  n'wv  a   iinpitLraiH'  dii   forci^i 


land, 


iltlidiiirli  llic  iiiortirai;c  lias  id  lie  iici  icctcil  accdi-diiisr  to  Iho 

irlijairc  wliicli      /;(/(/•  imrlis 


/«  r  s//i/.v,  is  a  cdiilracl  to  \z\\i'  a  im 


is  to  lie  treated  as  an  Knu'lisli  iiidrl!.'aL'e  ami  siilijecl  td  such 
riithts  of  reilcniption  ami  siieli  ei|uilies  as  tlie  law  of  Knfrland 


leLtiirus  as  iiecessa 


ril\    incideni    In  a   liii>it'_'a'_'e 


(/I 


s.paralc   protiirlN    which   she   is   nsirain.d    fioni   anllcipa'ini;      See 
also  Siralian.  ";«,  ril  .  at   pp.  TitJ-BT. 

(</)  See  chapler  ■-'.  M'^lmiti,  ill  Cininiiuii  I. air,  5II.  as  Ki  Ihe 
ie(|uireiiienls  of  a   h  f;al   inorluase 

()•)    Ml  siaer  V.  Cillesiii.'.  IX".".    llVes.  I'lJI. 

(.s)  Wooker  V.  Hoofstetter,  ISia;.  JH  Can.  S.C  K.  41,  :'L'  O.A.R  175. 
.\s  10  specitic  perfoiiiianri'  ef  th.e  at;re,'nienl  to  liive  a  lejjal  miirtjiaKc. 
and  .ueiierall.v  as  to  111.'  eiiforciiiii  III  of  Ihi'  ecjiiilalilr  inert '^a^.s.  see 
i\(\      .\s  to  an  a'^incMMenl  lo  ix.ciile  a  luonizaui'  under  t!ie  land  lilies 

■^>sleM.  s.'e  CillHil    V.   ni.rich.   I'Ul.    I  S.I,.Ii.  .'.i!.  allirnied  sidi   • ' 

(WUm  n    V.   l;,  ,  ves   i    Co..    1    S.I..I;.    "7. 

(M  lirilish  South  .M'liea  Co.  v  l>e  I'.eers  Consolidalid  Mines. 
IT'li'l  ■:  Ch.  'lOj.  at  |il>.  •"■!'.  '-I.  ^  *'  -"I'''  '""■'■  "''  Heirs  etc..  v.  Tlrit- 
ish  Soalh  .\friea  Co.,  \VM:\  .\C  aJ:  In  re  Smith.  I.awrene..  v. 
Ixilson.  jl'.ilf.l  2  Ch.  20f.. 


I       if 


7G 


(  ii.\rTi:i;  v    ixji  i  taiiM':  moutuauks 


All  Muicciiiiiil   in  u  li 


till','  'Inl^    siiiiiril,   liiiwivcr  iiil'onual 


liy  wlilcli  ,iiiy   |ii'ii]i(iiy  iv  ma. 


a  Mciiiit  \'   liir 


I'lir  a  ili'lit  elm-  or 


«  I 


iii'scui  iu\\  aiM-i',  iM-ratc'S  an  ri|ni 


talilr  I'lia!  L'c  lUiciri  llir  \iy<V 


or(  V  1  "  I , 


An  niiiltalilc  cliarm'  .iitillcs  the  IioIiKt  to  iiaviiio: 


It. 


It  dl'  till'  |ir<i|iiTl>  .  linl   it  lines  not  anutmi 


to  1,'ivf  a  li'nal  !iiiiituai;i'.  ainl  tlu'  sli'i<M   lii<"li'  n 


I  to  ail  Murri'iiitiil 


l'  (  n Ion-ill ir  it 


liy  sale  am!  not  liy   I'l 
iliat 


ici'Insun'   i  r 


All    iiimHiiiatc  cliarur   on 
crcati'd  li\  a  powi'i'  i<{  alloiiicv 
until  II, i>  incut  of  a  !"an 


|i|ii|MTt>     has    Imi'Ii    lirl'l    to    1)0 

to  iTiM'ivc  llir  rents  aii.l  |i'-olits 

liy  a  lie  I'll  appoinliir^  a   n  c'lvcr 


of    iriils   anil    lil-otits    111   siiMiiv    an    aimility    i .;' i , 


hv    a    letti 


stating  lliat    llic  iiioiny   ii 


if  i-irlain   laiiils  a 


tiiiilril  I"  1"'  iiivi--ii'il  on  iiioiltraci' 


I    intricsl    uas   in   the   liamis  of  tlic   writer 


Wilo  was  uileri 


~te.|  :ii  those  laliils      i/  i 


h\   a  jetlei'  auttiofi/.inir 


,|j|,,r  to  litaMl  tl;r  .l.lilnr's  title  li.i  .|s  as  seenrity   Tor  tin 


a  en 

del.l    Pll   th. 


ilor  s  allair- 


slionld   lie   s.  Mle.l 


knowleiltriiieiit    of  a    ilelil    uilli    all    III 


title  ileeils  of  a    llollse  a; 


ileitakili'Z   to   liold   tllO 


seeur;t\     t'l'l'  tlie   same    I  (/  I . 


An  iiieoi-|Min 


inipaliv    lia\  'li'j  exeeiueil   a 


tho'l'/li     I    eoiilailieil   no  ilileel    uor. 


Iioiiil,  wliieli 


il   ehaiiie  was  eviiloiitlv 


(II)    Tilib  V    IIimIlj.    and  i'nii.  ii 


iM.'i.  i,.i;  r,  CIV  ::•,.  IS  n.r   i> 


ii.d  ill  ilii'  iioi 


Mai'le  «.-;  V 


and  1  as  s 

ter.  s"iii<i . 
li'iT.  "  V> 
1, 1{     i:.    la  e.use  mil 


IS  i;.«     ai   lip.  ■::;  ff.:    liimUT  \,  llniifsl.l- 
l:;,  J  .\ll<.  ''IT:   ISurn  V,  liuni. 


Cailw  ri^hi.   1 
,  1  r   and    Ma.ss.  >    v 


Waddell,    Utii4,    >>    N  W 


111-  \'\r  Land  Till,  s  Ail  1 


(r)   Mattliews  v.  Goodday 


isci.  :\1  L.J.  fli.  JS'J;   -1  lia'sliury. 


Laws  of  Kimlanii.  '^:'• 
|;:tl 


rll.l|.l.  I 


.■1.      \,  Ir.ll    f,,l    I'.l'  I  /..MO.     '■> 


[  II' )    Siioi'i;.  r  \ .  s.a 


iiilii  .nils 


IMJ,  1   V    A-  «' 


I'h.  fas.  :;;ie:    .\liliolt 


T.  Si  ran.  n, 


1  -ii;.  ;;  .in  \  i.at,  I'.i 


•)    Ciailiiik    V 


illi.-h    l'iii\  id.  Ill    In.-^ii'ut 


Is'U,    1',?,    1,.I     111. 


1ft.  Il"  L.T.  :;s".  T"  I.'l'    Tis. 

(  III    Ki'  rrimdy,  liiiia;.  ..;  \.  lie' 


il\,   ISSJ.    Ii'i  1..T.  71 


(::(    K'-nv 


,k  V  I'.lll^.  isr.i;.  s  iiiG.  M.  »;  t; 


(II)    Itaynaid  v.  Wiiiilli  y.  lsr..''i,  Jn  IS.av.  uS:!. 


!>f'ja^>..  V;J 


II.  M()liTi;.\(;K   IIV    I.nFOK.MAL  insikument. 


intiiKli 


il  lo  \i 


IVC    il    IICIJ    IJll 


I  III-  |iiiiiM  Tiy  u\  till-  ci'iiipiiiiN .  it  w;i« 


liiil  till'  lu'ii  was  s 


iil'lii-l(iiil.\  cicalcd  [I')- 


wciv  "  iui>rti;aj;f  a 


I  Mciiru  a  Miiii  "1  iuniH\ ,  III 


\\  liicli  till'  uiikIh 


II  that  ccilaiii  |>arc<'l  of  laii.l,  v^r.,  to  liavo  and 
1.1  iiiild  Ihc  al'.ursaid  land   iiiiln  ilic  said  .1.   \t..  li's  liters,  cxe- 


ciiliirs.    adlll:lll^l  laun's   aim    a.^sl^:ll^ 
pass  llie  rinlit  nt'  possi'ssicni  In  llic  ^raiiti' 


was    Ict'lu    s 


ill'iicKlit    to 


111  an  iiislniiiuiit  under  Mid  tlu'  words  "a"       'T  scciiniit,' 


(•  icj. 


^;i',.  tlicsilid   I'd',  dotli  lirirli;>    spti-i 


d!v  I. 


d,  tilili;;c,  iiiort;,M^e 


iiiid  li\  iiotlu'ciitf  ilu'  s.-iid  |iici'c  or  pari'i'i  of  hiiid,  i^c. "  I>ass 
no  iiilciisl  ;  liii'v  (.nly  sln\\  iuj  intciitioii  to  cioidf  a  (diiuno  or 
lien  (,(/). 


The   inlciUion   of  tlir    piirti 


lo  the  ttTius  iiiid  extent 


.f  11 


u-  ^.cciirily  ina\  Ih'  I'stalilislird  liv  parol  ('\  idcnci;  (i  ).  The 
auic(iiic-nt  iifid  iiol  spiTilic-iilly  dtst-rilu'  tli>'  propoi'y  if  it  is 
ollicru  !>•(■  s 


iiftifiinliy  :isc(  i-liiiiicd  "I-  iisccilaiiialilc  (/),  iiiid  the 

tod  by  tlio  af^rn  iii'iit  iiiiiy  cMciid  to  after  aciiuirod 

i>r;d   C'h.njru   fnr   v;iiiu    on   iiU   tlio  existing 

not  void  for  iinentiiiiity  if  the 

o;in  l)c  asecrtiiiiR'd  at  the  time  of 


ehiir^e  ereii 

liillils    i;/). 

properly  of  the  uiortira^:oi'  is 

piMiiertv  to  wliieh  it  iiltaellC; 


eiifipiceiiieiil,   iiiid   saeli   a   ehiir^'c   is   not   fontrary   to   public 
pciiiey   (/i). 


i4.'i.    M<irl<i<nii    li'f  (Il  I'li^il  of  title  <l<i(ls. 

If  I  lie  nunei-  nf  frerliold  of  leasehold  liind  deposits  his  title 
deeds  willi  iinolliei'  person  for  llie  purpose  of  seeuriiis,'  t!ie  rc- 


payiiniit  of  an  advaiiee. 


in  iijuilidile  eliiifiie  is  erriili 


'1, 


n«i|  w  iliislai 


di:  ■     the   Sliiluti-  of   Ki-iiuds.   the   pur 


pnse    I 


if    ih 


(II)    Puiidas  V,   li.sjiii 


dins  (aiK'l  re..  ISTn.   17  Cr.  27. 


(,)    Vaii.l.  lindrr  v.  \\i:id.  liiid.  r.  f-',!,  1!  r.(\Cl'.  ILVi. 
M    IHi.'  ill  III.  Hoss  V.  Pai'St.  IS.-)'!.  S  l-.iU.  .■,71. 


('M 

(<  )    Hanks  v. 

(/)    Sinilli  V. 


Wlilllal.  1SI7.  1  n.C.    >v  S 
Stnitli.  lSn.->,  1  Y.  &  ('.  V. 


((/)    Metcalfe  V. 


Archbisliop  of  York.  \S?.i;.  1  My.  &  Cr.  547. 


(h)    In  re  Kolny,  Ty.son  v.  Kolcry,  riSri.'i]  2  Cli.  5" 


iM. 

;k 

(lc|'l'> 

rc.i-idi 

1'                                   kiiwl 

;i.s    IIk 

('i|i(it^ 

1    _                                           tliat 

tin'  .1 
■■                                                       1 

1 1 
(loclr 

,llM-t- 

A 

IlM-riM;    V      KQIITAni.K    M()l!Tt;\i;KS 


1    \\v,\\    111'  >lii\'.  n    !>>    Ill  .'il    • 


\  l(l(lll-l'    I  /  ) . 


Allli.Hiu'h.  by 

,,,■    ilic    l.l'cv;|l.liiT   of   -.xsN'Mi^   ot'    r,"_'stlMli<ill    nf   .Ic.'.ls 

.Misti-alinii  n|-   till.s   III   tir>  fnimiry   inert liM'-r'^s  ..I'   \\<\> 
\\\\:W\    \yVw~.   niir    hi"    i>   i'k'   >*•'""' 


ll"r    t'lUci'JII    111   iilir   I'l' 
■    |-',iiiiri>li    lau  .  u  illl    11  s|> 


■t    tn   sili-li 


liiiii-l'-,M'_'t's.   anil    all 


ll.lr  iiiiil'lua-c  Ia    .!(•l'l.^i1  liia>    lie  iTcatc. 


I  iiiitxvitli-taiiiliii'j 


h,.  I.tral  full'  is  oiitstaiKliu':  in  mhiic  imtmui  ntlicr  than 


■|ic>sil(ir  (./■). 

ii-,l   i;!tliiii.  al'tcr  liaviii'j-  ffrs  Iniisly  prnti's' 


ihr.  ai-i|\ll(' 


(1  ill  it  ill  l""!:'"  as  liciiiu'  SI 


has  Ih'iii  ilrfrliilci 


licit    MTV    sa 


,1s  iiiflihliiri  tliat  nf  part    |.ii  fmiiiaiKT   iM 


toil  a'.'ai'-i  tin 
ttli'il  law  Till 


tisfai-liiiilv.  nil  xannus 


\    \M-ilt.ll    llirllinl-allilnill    illll>     M'illi 


il  I'.intainii'ir  an  aurcc 
,.„.  tn  ,lri —it  iliriis  as  s.Tiiiitv  ,s  a  \aliil  rhai-r  without  a 
.,„,sii  !  ,„  1.  lull  an  oral  a-rrniirnt  fnr  a  di  pnsil  wliii-ii  is  nut 
for.H.'.l  is  iiivaliil   I'M.     li'llMivisa  uritt.n  lunnoi  amlMiii 

h  li\  rrl'iTi'iicc 


ihr  In  111^  111'  I 


!,(.  clrpnsit  liiiist  hr  asi-rrtailiiil  so 


l!i:ss.l    V    IlMss.l.    17^^!.    1    fan.    >'•' 


s:,.  IS  i;<\  Ji;. 


/)    Ziiuiii.riaaii  v    SitimI 


V.WZ.  Ji;  (>  I..I!.   Its. 


(■as.  s  l!^  ri'  ill 
Titl.s    Nils,  SI 


■il.     As  Ml  it.  Iii-i^U  iif  1-.  rlilir-.ii      nt  111 


W,    .s;   Tl.C     i:i|. 


D  1..I!     r.-.  anil 
I.    uiiitii   ihi'  l.aiiil 


Kialk'iuski  \     l"i:i 


lUuvslii.  rill.   1   A.l.i;.   Ill      in  On- 


ihi    l.iiiiil  Tiilrs  Ai'i 


I!  SO.    I'llt.  r,   l-'i.  !■'    ''-'■   I'liixiilis  as  fol- 


<I2.   Siilij'it  ti)  aii>    I'l 


sli ml  islalrs.  cliar^r 


-h's.   Ihi'  (Ir- 


posl 


I  i.f  till'  n  ;lilu;'l.    lit  iiwtirrsliii 


hill  in  Hi.    lasr  of  friilmlil  land,  anil 


of  till'  Dtlici    rnli.v  iil   llii'  n'*-;i 
fur  111- |iiii|iiit-.Mifci. mill-  a 


if  l.iisiholii  land 


;iii  111  liasi'  In  till'  casi'  i 

li.  n  on  I'lr  lanil  lo  wliirli  siuti  crlilii  aii 


ilalis.  sliall  111'  ilii'iiHil  niuivalini   lo  a  i 


li'liosil   111    111!'  lilli' 


<l.'iils  of  Ml"  linil. 

(1-)    V.\  |i:irli'  Kinsiii^ioii 


(/I    Si'i- 


\V.  4:  TM'.  Ki|. 


IM:;.  ■-'  Vi'S.  \ 
;    IS    iJ.C 


Kii'jhinii.  T'l:    !■>   Iiail'    llroilri  i<  U,  in   n 


I!    T'l.  IS  It  C,  :lii. 
■J7:    1\   llalsliur.v,  l.aw.-^ 
li.ith.uii.  IssT.   IS  0.15. 1). 


In  i.'Carlir  anil  .Iiislins.  Kx  pari, 


(.11) 

isi;:,.  n  i.T.  it 


■-hi'liii'lil  tiiion  liankiim 


In  r.    IU'a\an.  Kx  VM  > 


ill.     Isl'i.  i  .Viaii'i.  -I'*.  ■-"  !x 


•.'94. 


ii»f,    MOUTCiAtiK  liY  DEPOSIT  OF  TITLE  DEEDS. 


7» 


Id  tlic  iiii'iiinriin 


liiiii.  Iiul  "liil  rviilincc  in; 


IV  lie  (.'ivcil  to  slii'W 


new  iij;ii'cmciit  with  i-('s|n-<-l 


Id  a  siil)s('(nifiil  ailviiiice  (o). 


Men-  piisscssidii   li.\    a   ciiilildi'  <i 


f  his  <l<l)tdr's  title  tli'cds 


is  not  siillicit'Ht   Id  ruati    iiii  «i|uital)lc  iimi 


ilL'ay:f  witlumi  evi- 


(Inicc  as  Id  llii'  iiiaiiiK  r   i 


II   which   silrh   pcisstssioii   driuniii 


tf.l 


l/'l- 


Th. 


iTcdilur  liiilsl  shcu 


that   tlif  (h'lMJs  wci-c  ill 


fact  <1»' 


,,dsitc,l  with  him  h.v  the  dcl.ldr.  aii.l  llial  llic  |.iir|.dsc  was  to 
••icatc  a  chai-.'c.  l>Ml  if  lh<'  .h|.dsit  is  pnivc.l.  the  |.iiri)dso  may 


in  the  ahsci 
ciimslaiiccs  (  (/ ) . 


if  an  c\i>i(Ns  char^-M'.  lie  iiifcrri>l  froi 


n  llie  eir- 


Tl 


le  iie|idsit  must  lie  inai 


le  either  with  the  cn.litdr  or  with 


thinl  pcrsdii  dv.'i-  whdin  the  .lelitor  has  ii iitrol   (el. 


Ii 


ililef  Id  create  an   e 


luilalile  cliari;e  liv   ilej 


leiidsit   df  title 


Is  it  is  nut  incessa 


Th 


,•  cliai'iie  ma>   li< 


l\    that  all  the  ilei 


lis  shoilhl  lie  (le|iosi 


toil 


ij  allhdU','h  the  cdiiveyanee  to  the 


ijcposlldl'  is  Mlissil 


•_'  \  I ).  I'riiii'i  I'm  ii  a  ile|insi 


1  of  lieeils  eiealcs 


oi|ililalile  clial'Ue  cii  all  the  ]^<i'\' 


■r\y  cdiii|iriseil  in  liiem  O')- 


If  a  (iejidsit 


lie  fill'  the  |mi|)i 


if  dill 


iiiinis;  crei 


lit, 


it    will    Mdt   i-d\ei    TiidueN-    pievidiisly   a«lvaiice( 


1   ami   then   due 


(„)  Kx  pan-  Kensington.  .«»"r./;  Shaw  v.  Foster.  IS7:;.  L.R.  r,  H. 
I.  310. 

(,,)  Pi.on  V.  M.uklcslon.  IS71'.  1..K.  S  Ih  ir,r,:  Wardlc  v.  Oakley, 
ixr.l.  of.   lieav,   :;7. 

(-;)    -  Wli.  &  Tl.C    K'l  '":   -1   HalslMiry.  Laws  of  KnLiland.  80. 

(r)  \  -Iri.e-^il  «il!i  111.'  (Iel,im-s  wife  for  il,e  rredifir  is  not  suffl- 
ei,  nt  i:x  pane  Coniinii.  IvC.  '■'  Ves,  ll."-..  IS  K.C  1 1.  Hut  a  deposit 
Willi  111'  dehior's  «ile  for  her  o«  n  lienetii  is  si.moient.  In  re  Wallis, 
K\  pan.  .I.nks.  I  I'm:' I  1  K.I!.  Tl!'.  .\  d.  l.osit  willi  Hi.'  d.btors  soUc- 
iii.r  is  siilliri.'nt       Uloyd  v.  .\llw.iod.  IS.Vi,  S  DeC.  ii  J.  ml.  *:r,-2. 

(.s)  K>:  i.arl..  WVtl,.  r.H.  IS"."..  H  V.s.  r.'lS.  IS  It.C  :'r,;  ,\e..i.'  Co. 
V.  Huxley,  i;il2.  t  .\.LI!.  ''."  (de|.osil  of  transt.r  without  duiilioate 
eeMifical.'  of  till.). 

(()  Kolierls  N  rr.ill.  IS.".  2  U'C.  &  .1.  1.  H  folh-ws  ll.at  several 
valid  .■.piilalil,'  lu.irmaaes  niiulil  He  'Tealed  l,y  suoo.ssive  deposits  of 
different  deed-..    Cf.  Dixon  v    MiuKl.ston.  1872.  UU.  S  tli.  1  '■<■ 

Un  Asliton  V.  Dalton.  1>ili'..  J  Coll.  r,.;,^  IS  K.C.  HL^^  ^^  ^j';'"'|"'J 
2  Wl'.  A:  T.I..r.  Kq.,  \>ii-'.K  a.s  in  tiu'  piupefij  oov-nrt  I'.v  tie    UiortEl'.re. 


80 


IHAI'TKI;    V.     Kin  ITAIll.K    MOltTliAdKS 


(V),  unlr^s  llic  InlciilMPii   to  covi  r  tli<'  \<:\s[   iliic  iinli'l'1f<lnc^s 
ai'lHiiis   ri-iiiii  Ihi-  cin-iiiuslaiiiM  s   \  ir  i . 


lu.     i 


j-Jti.    Ii'i  III!  lilt  s  III   I  tjiiihilili    iiiiiitilii;li  I  . 

All   cMilil.-ililr    iiHUl'jiiutc   liv   (li'iHP>lt    dl'   lilli'  tlcv.iN  or   1', 
fdl'liuil    liW'll'^.r^r    "f    .in    .(|l!il\    111     Ifili  lli|Mioii     is 


Clll'dl  re    MIS  siclll  .1  \ 


\<\     I'uiccl 


ii>iu'c  nr  sail'.   Ill 


It   a   I 


I'lllitlcil     to 


rixill    WiMi 


has  a  nil  !•'•  >i|Uital)li'  rliaiur  i>  clilillfil  to  sale  liol   l'..f,.,-l,iMtrc 


(j-,1.      Ill  llii.'  isi'lit  nf 


liiircKoUir  llll'ItT  an  ri 


lUilalilc  iiinrlya'j 


the  jii.l-iiifiil  .11-  iinlii  l'nri'i-!ns.i,.j  ll.c  owner  nt'  tin'  cquilv 
shnuKI  iillitT  \isi  tlic  laiiil  in  ll'c  I'laliitilV  or  .liirrl  the  .lr- 
fcli.laiil   lociiiivr\    tlh-  lainl  to  t'lr   I'lailitilV   1,'/). 

All  a'iri't'iiicnt   to  liorrow  or  Innl  nioni  \    on  inorti,'aL'i'  w  II 
mil   lie  inl'oic-eil  liy  s]'.ci'ic  pci  I'oiiiiaii'  i-  so  loni;  as  it  riliiaiiis 
ilhi  r  iMi-lx    to  il   pt  i-roiiii-,  aii.\    of  its  ti'iiii-". 


oxi'ciiloiv    au'l  111 


Til' 


.|\ ,  il'  am  .  is  III  ilaiiiau;r 


lliit  an  a'^rri'iiii'iit   to 


•init\     'in 


t'or   a     past    drill    in     Miiisidr!  alioii    ol'    t'of- 


hi'aiaiiir  or  I'.r  a  pir-.ii 


t   actual  a'UalicT  will   Ix'  cliloriM.,!  Ii> 


sjiocilic    pii  till  iiiaiii 


1,1.      So  also   wlicrc   only    pari    of   the 


anioiini  a 
Will  n 


1    ;|.^i  I  I  .1    lia^  In  1-11   a'l\  :iniTil    i  i' ) . 


■liM  III    |oi    a  llioi 


iLMi:!'  <-o(ita!ns  a  slipiilat ion 


that    thr    ,1,  .11. It'll    inoil-ja^v   -liall    coHtaiii    llu'    Usual   I'lau- 


a   persona 


1    i-n\iiiaiil    for    pa.Miirlit    of    priiifipal    ami    iiit(>n'St 


( r)    MiiiiiiHiiril  \    s^ 

(  '1    In  r,   .\.  w.  i:\  I'.tii. 


1  ^:^^.  Tiirn,  Jt  I!.  -Tl. 

rail. A.  isii.  1  Ml. III.  1).  vv  i>.t;.  'Js:; 


liapn  r  -I.    I.  /..  "   fill-  I' 


(  :■)    S.  .■  (lull 

I II)   Si  !■  ctiaiit'T  :' !.   S-1 1. 

i:)    Itdui  rs  V.  rhallis.   Is: 


III  I   ('.Ml.'  .        If 


siiii .  s.':;i. 


Miir.nih.,!.    1^ 


ii.av,  :;:i 


:'7  I!.;iv.  it:.,   is  Yl.r.  '^'S:    Sidn'l  v. 
IS   i;.r,    L'S-.    I-iridH    V.    Itiiiiaiiy   y 


(;  I.  rt.v.  1^7:1.   I-.U.  a  I'.C.  nil'. 

(./)  \=s!iiiiini;  ilial  'lur.  i?  •  i'licr  a  iiiiiuorandiiiii  sullU'lrnt 
until  r  III!  Siahili.  >'f  l-'raiuis  or  |.an  |..  i  im  inanc'  siulii'ii  nt  lo  lak. 
tho  rasr  mil  I'l   iIk'  :^laluti.      S.  •    SI'-'.  .s"J"". 

(h)  .Mliann.  Hank  v.  lln.i'iii.  Isr.L'.  J  l>r.  and  Sm.  "JSO;  Ex 
. I If-.      1    li     \.    ('     T.'.il 


(<»    Hunli  I   V.  I-iirrt  I.an-lun 


I.  ISL'S.  2  Mdtl 


il(>.   IIKMKDIKS  OF  KyLlTAIU.K  .MOUTliAUKK 


Kl 


ill  !)«•  iiisi'iti'.!  l)^   llu  ((imt;  iilso  a  pdwii-  <if  Milf  iiiiIish  it  he 


ini|il 


tc  u/i.     If  till'  iiirnciiic  nt  is  uihUt  Ma'  the 


cd  by  statu 

I'  sale  iiiav    1)0  cscrciNt'il 


power  II 

is  fXi  iiltcil  i«  ). 


Ik  toK 


I'linnai   iiun  lt:it,'e 


rridcr  an  ui;n<iii"iil  In  rxiTiih  a  Ic^'al  iiiiirti.'aiii'  "illi  sm'h 
CIS  ami  iHM.visidiis  aii<l  in  siu'h  fnrrii  as  llic  iiiintu'ai.'<'i'  may 

t(i  insert  in  the  niort- 


pow 

riM(iiire.  1 


lie   lilolt^-'aLTee   is   imt    elllilleil 


■at;e  a   clause   excliniiiiir   tlie   ii|ieratiiin   c 


r   tlie   Hri^lisli   Con- 


vcyancnii. 

pljres  1    ( 


Act,   l^M,  s.   17    laliolisliiii;.'  ceiisoliiiatiiin  of  iniirl- 


fi 


hi   the  alisenec  of  any  stipulation   to  the  ciitraiy   in  an 
tj.'av'o  (in  lands,  the  general  form  and 


atrr.'enieiit  to  i;ivo  a  nun 


tenus  of  the  nioi-tKiitre  ni 


list  he  in  eonfonnity  wi'h  the  form 


priivi 


d  in  the  Short  Forms  o 


f  MorlsiMues  Act  I '/) 


A    nmrtL'aiii'e  l)\    deposi 


it   of   title  deeds  may   enforce   the 


(•(inipU  t  mn  ot 


the  security   l>y   recpiiiinu'  a  lej,'al  cniiveyancc 


friiMi  his  dehtdf  (/() 


U\  e<|uilalile  mo 


irtiiairee  who  cumnienccfi 


rlion  for  foiedosuio  may  nlitain  an  injunction  restraining 


the  iiw  jier  from  ])artinir 


,ith  the  Icfial  estate  (ii. 


As  an  eipiitahlc  mortirasiee  doi's  not  convey  the  leual  estate, 


the  LTeliera 


1  nde  is  that  an  ecpiitable  mortnafiee  is  m 


)1  ciiti'led 


t(.  1 


irm'T  an   a 


ction  for  possession  ajia 


nst  the  m(irti.'airor  in 


(icciipation  o 


f  the  mnrt'. 
tl 


d  lands  (.;),  or,  ajiart  fidin  express 


Cdiitiact  between  the  morttraizor  and  the  etpii 


italile 


iii'irttrairee, 


(,M  Saumleis  v.  Mllsenu.  IStii;.  L.H.  •-•  Kd  f.?:'.:  (■<Kkl)iirii  v. 
Krtwar.ls,   ls>^l.   IS  fli-   !'•   ^-l^- 

(,  )    Ite  Solomon  and  .Me;i«lier's  Coniriiot,  1H89.  -In    Cli.D.  .',08. 

(f)   Kainier  v.  I'iit.  |1'iii-'l   1  Cli.  'Mri. 

((,)    It.ynolds   V,   Foster.   ItUJ.   :!   HUH.   5(i«.   3  O.W.N.   !'S3 

(A)    I':x  parte  \Vri:.lit.  ISli;,  f  V.s.  :'r,r,:    .lamcs  V.  ,Ianiis.  1S73. 

Lit,   ti;  iMi.  is:;. 

in    London  and  fount.v  liunkint;  Co.  v.  I^wis.  1SS:\  21  Cti.D.  490. 

(,)  See  cliapter  22,  .tcf.on  fnr  I'osscsswn.  S212,  wlirro  the  ex- 
r.iiMon  in  !h.'  r:is.'  af  •>  ninrtirace  which  conveys  the  equity  of  ro- 
diiiiption  i.s  nicniioned. 


>| 


t'li^^^^W'ff-* 


(iM'TKl;   V    KutrrAi      :  Mcin  ,  vciK.s. 

Ml,.  ,it  -1     'Ml  !•>   Ii'ii.ii    s  111  .M'c^n.aliuii  (Ai.     'I'lic 
,i.    ,.,,,    x;,lrnt   t,     'llrl.-iUH..^  ...>v      ■:         is  1  lir  api-OHt- 

,     ii,,.  ,  ,,iirl  <.l'       ri:i'ci\i      "I  U"    nii  >  :iii.l  piolit-*  i/). 


ti  rst 


(         /•        ,1111'!    I  /lif'" 

1  III  „•!(  1   sii.-s  oi   a  I         -nv  .•liMi-L'r  urn 

,,,  ,  „         i,i  .,,,.s,.,i,  III  lli.'.Mxi'  >'<  In  IV  i'alinii.       N'-w 

/.  Ai,-  •    Mill.   I{..>al  M     I  <'"i>"'      >    I  "'^-      -^  '•'""■ 

|,  NvitI,    |..,vv<T  to   'vsur  I'-"-"-   '""I"!-'*   '"■ 

,11..'.        .IfLviilurrs  '  -'  'I"'  "iiK'l''''- 

,,r  ■•>    an-ili'.'  Ill'  111.  i'li'l  •'"  "*^' 

,,,,.,  :,„|  „  '   nt   111.'  .■...!:  tlirn  •  u,t'. 

.    .,    ^M,  ;•,      ..1     iiinii  ■      liinrowtil.    v'-    tli 

tin     .HianlilM.-         1!     "M>    ImI.        I:at     ill.-    -.IM' '1     ^'H'! 

..,,,,.,,,11;  ..I   l!h    .i.lMiiluiTs    >astlia'    'Ik-       .|,aii.v  w  as  -h' 1' L'-l 

,,  ,,,,,x    .,1,   iis  iPMl-'ilakii,.^  a. 1,1  .1..^!  «i       ■"-  l'n'l"'-'>      -  'I' 

„,.!„i'.„.,-M.t,.,l. until  .1.  fault  ^1 M  I-         ■        '■  l';iM""nt  of 

|,    ;iii.i|ial    or    iiil.iM  St    "i-    Mif   .•..nil' 
tii        ..|   !hi    I'Vfll'   »\         '■■>ii''    'li''  '1' 
.:',  ,|    ,,    l„ll    1.,   n  :\V/>     lli.'l'   sr.Miril\ 

It.'  Ill',  \\lii.-li   lialM'.Mi.'.L  l!i.'\    lia.' 

,„..t\    fi'  ;li,    ■  .•w,|)aii\.  I'a:-)  1   I'lt' 

:.    ,„.  |,a',l  .,!il  of  ihr  ass,. Is  in  '     ioi-ty  lo 

v\,,.,.,ii;tv   ,,f  ihis  l.'ial  i~  n,,u   i^nown  as  a  iL^atin-  .•liiirs-'c 

I,    i,;,.,  I ,.i„,    a   .■.,imi.    ^     foi'ii  ..r  s.ciirily   for  inoncv   j.-iit    t, 

.,,   ,,,„li„^  ,.,,1- •ai;.,.!   an,l    is   Usiiallv   iail    nnl    ,„  .-.■sv.nlv   .•... 

,„„,;,,,|    ,„    ,1,1,,  |, issu.-.l    \>v    111.'    .oiul.an.s.         Tlu-    t.TU 

..,,„.,,,„^--   is  us.    i    u.    uav    of  .M,|>tias1    will,    -h,     l.-ni  ••«,..-.■. 


,1       „■     Wollll.l     up, 

'  '.  rs  iiiii;lil   hav.' 

:    til.-    rV.  I't    of 

up. Ill  ail  111.' 

WIT.'    ,  ,ilitl<'.l 

.,  i-al  .-..'.litois 


I',,.  ■"      A    spifiti'-   .-liai"-'. 


>.    ,,111'    llial     'AiMii'ilI     ni'  i:i^' 


,„i   as,Tr!aiu..|   an.l   .1.  l'"'  -'   pr..|i<'i'tv    or   ,,i'op.'i't>    '     pal.l.    ol 
|,„:ii^as,'.  I'laMi..!  an.!  .i.  lin.'.l  :  a  iL.alui-  .-liar..      "U  tlu-  olh.T 


(A)    S.'i'  chalil.r 


-,,   I.'. <<.■<■  I    of   }l"it;rini-(l    l.'tnd.    SI  12. 


■  \pr 


„,  ;•..,;..■' r.  srini. 


(,„)  IST0,  i-.i!   r,  c:ii.  nis. 


KUlATINti    CHAnOK 


H3 


hiin.l.  is  iinilMilalorv  ami  shiftitii;  in  its  nutiin',  liuvciiiiu'  nvci 


ml  so  Iiisiii-ak  ll.'atiiiif  "illi  tlif  |iii>|Mitv  whirli  it  is 


llclltli 


ll'trcl      mil  ll     MMUC    t 


Mill    hlipliriis    wllirli   ciillMS    it    .      Mlllc 
ami  fiisti'ii  (111  the  siilijii-l  i,<  till-  i'li,iiu:r  willnn  lis  r<  ,m-Ii  ami 


iriiiNp.     I " ) 

A  lloatinn  M'.-iinl>  imius  a  |iiimii1  cinitalil.'  <'Ikiii.'c  i  <*  i 
iipiai  III'  |.iu|ifrt.v  I'l.r  the  liim-  l.rii,!.' nl'  tin  (•(.iii|>aii>  .  lait  il 
IS  <.!'  Ilir  .>,scm-c  ..!'  till'  i'liait;t'  tiial  it  slmulil  mil  pi.Miii  lite 
umUilakiiii.'  "f  llif  cniiipaiiv  t'nmi  Ixiii;.'  rariicil  on  or  the 
pro(icit>   i-har'„'cti  from  hriiiy:  .lis|>nstil  of  or  \ari.d  Ir.an  tiiiir 


to  tiiiif  Ml  llir  onliiiar\   I'o 


irso  of  husim 


'ss.     'I'lic  liolilcrs  111 


intcrvi'lif  aii<l    as-cil    llnir   ■■liarv;.'    ( 


itlicr   iiniiiiiliatcl\    afli'i 


default   or  after  sucli   filiilnr   p.lio.i   as  iiia\    lie   imoMiIi'.! 


for 


III  tlu'  seen 

til  he  a   '.'oiiiir  "'o 

il  spi'cilic  char'.:!' 


lliil.\',  ami  if  tli''\    ililcivclic  or  if  lllc  comiiaiiv   crasr 
icrrii   ami    is   uoumi    up.   llic  I'liarui-  lircoiiic 


upon  siicli  prop- 


I  itiiin  till    li'iiiis  oi   1  III 


liri1\   as  the  i-oiiipan>    llifli   lias   i  i> 


(II)    Illini;»(iri 


Il    \      llmiiaswiirili.      iriiitl    A.C 


•a    |i. 


Iljrll     111'     ill''     1  l.all'-f      111 


T!i(.   f.iilij 

|.rii|>.rl>    111'   ill!'  ciiniiMiis.  Iml    iiia\    In 

fii'r  ihi    >aiiii'  ca.s''.  M.'/i   'l"l.^    In   r. 


(1   II,, I    1.,.   ih,'   wluiii'    uikI' iialuiiL'  (ir 


liurlirular  rla.ss  of  a.'is.  Is; 
Yiirk;.liin'   Winili'iiliilii  r;^   Assiicia 


,i;.   llonUlsworlli   \.  Yurksliir,',   llim" 
(OI    i:vans  V.   lUval  Oiaiiii'    tjiiarn 


2  I'll    -M.  ai   np.  -in-- 
I  l!ilii|    2    KM!.    '<''' 


'.I'M,  '.I'y.'.     A    '1111 
ins    -liar- 1'  is  viil 


trad    for  llu-  s^alr  nf  iti  b.  iinir,'s  lonlainiii''   ■'    Mnai- 
liiii  ihi'  Sialuir  111  Fraiiils  ;'..s  n-^ arils  lin    miiiI.>  "I 


i-iiiii|i  ai>       llrhi  r   v 


iiiiiail.  |is"ni  1  q.ii.  Til 


( /.  .    t;(n,  I  mil 


■Ills  Mm-k.  ,  !!■  .  ' 


AI"     ^1       AI 


si;    l.onl    .Maciia;;liiiii 


lilalil"  liiarK"  on  lln'  ass, is 


\.   Manila  Uailui'V  Co..   |  is;i7i 
says:    "A   lloatiiif;   =iturily    it 
Itn-  till'  liaii'  I"  int;  of  a  uoiu-  con- 


h    ailailirs   111   111,'  siilijiil    rliar-.;ci 


ri  in 

in   whiii     I 

of   sill  ll    a   iliari 


I   in   I 


ti'xiiiu   coiiilition 


I    lial'pins  to  111'  friiai  lini'' 


liiiii'.      It    is  iif   il,i'  i-ss,  iici' 


that    it    fiiiaiiis   iloniiai 


m  !.. 


nnifrii,  or  ii 


It    until    111''    anilirtakiii^ 

iiiil  Ih,    iH'rsiiii   in   ulms. 

Hi-    rii-'ht    III   inorv.ni' 

It.       !!ui    if   iliir,'    is   no 

ll!        iL;lil    whini'vrr   lii' 

irunilc  CJuarrics, 

,'ssit>   for  ai'iual 

cliarp'  siii'i'ltir. 
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CHMTKK    V      Kgl  ITAIiLK    M()HT(!A(il':S 


So  Idiiu'  ;is  the  cliMrv't'   icmaiiis 


tln.itiim,  iiiiil  liiis  not   be- 


cniiu-  s|ifci 


tic.    i1    is   lialilf   to  lie  liisplai'ol   l)y   a  slifi-illc  Sfcur- 


l\    cicalcd    sulisii|uctitl\     ill    l'a\ 


it'    a    liinil'jaiifv.     cittHT 


iLial  Ml-  ciiuilalilc   I  '/ 
Hi'  till-  cliarLrc   \  r  \ . 


m).  I'vtu  llMiiiLili  the  iiniilgM'.'fc  lias  iioticT 
Mil  lli(iiis:li  till'  cnatioii  of  a 


Tl 


us    Is    Sll    i 


iiiir  cluirL;!' 
liiliilion  I  > 


iliitcil  by  the  ttTiiis  of  the  tlo;rt- 
it'  till'  niort'ja'Jrc  laki's^wTtliout  iiolifc  ol'  tlir  pro- 


tiuli-ciiuiiit  inortuajjc  is  proli 


Chi  till'  otIitM-  lialiil  a  tloatiliL'  diaiUf  is 


nitillod 


to  piioiily  o\cr  a  sul)si'(i 


ihsiMiiu'iit  lloatiii'-r  fliaru'c.  unless  it  is  pro- 


liv  llic  i>arli(T  c'liaruc  thai  it  may  !»'  ilisplacr.l  liy  a  sul 


S«'<|UiMl 
It    ) 


it  cliarirt'  i  T). 


las  lircii  Iwli 


1  in  Ontario  that  a  tloaliiiiT  i-liarirc  is  not 
II. I  ciiattcls  which   riMiuiics  to  he   ri'i,'- 
(1  uii.l.  r  the  IViUs  of  Sal.'  an.l  Chattel  Mort'.ML'es  Act   in 


a   iiioitL'a'-;c  . 


ist.r. 


,f    ..r,„ 


•.h'l     ..  lie  u'oo.1  a'jaiust  tl r.Mlit.irs  ol"  the  coiii|'aiiy  w/). 


('/I  Win  aili'V  V.  Silt-,  'mie  an 
«'li.l).  71.".;  if  TiuKi:;  an.l  '.iiaram 
Si,,l  <'..  ,   1!"'J.   11    «)  I.It.   4.t:!. 


1(1    Haluh    Moor  Coal   I'o,    ISSf.,   29 
Co.  V.  Aliboll  Miuhtll  Iron  and 


111     r.     llalllill.lI^^     Windsor 


Irimw.irks.    Kx    pari.-    I'itiuan 


&    IJlwii.ls.    1>nT'i.    12   Ch  I> 
(.si    In  r.    Vail,  l.iri    San 


arv  SI. am   I/uin.iry  Co. 


War.l  V.  Val- 


l..i.irt 


1 1'".:!  I   ■-'  Cli 


.-,1      I  ni.m  Hank  of  Halifax  v.  Indian  and  Gen- 


cr.il  hi\.  i'tiii.  n! 


Tiiist.  1!'"'N.  Ml  <'an.  S.( 


n    .MO.  at  l>l..  520  ff. 


( M    In    r.     I!  njamin   c.i|i..   A: 


Son^=.   .Marsliall   v.   B.njamin  Cope 


fc  S..ns.    I 


I'.I  t|    1   cti.   s. 


ill)   .Iiilinstiin    \ 


I 

roiilaiii  tl  n  \  1 


Wad.  .    l!iiis«,    17    (>  I.  I!. 


Til.'   Jmlj-'in.nta 


w   .if  111.'  oas.fi   iind.T 


d.r  111'    Knt:llsh  bills  of  sal.-  acts. 


If  III;  1-..  is  a  in.irltai;. 

li.iii.l-    iif    111.'   ...liiliat.s.    .'-mh    iii.ir 


.,r  si..(ifir  pr.ii'.rty  m  s.cure  pa.Miii  ni  of  ttip 


iiiai;.-   is   wi 


ct.--.     NaumuLXuuU.  Cu.   V     TiuMs  and  C.ijaranl.'. 


thin   111.'   bills  of   ^atl' 
Co  ,  IM'J.   Jf.  O. 


I.K 


A?,    lo   111.     m  I-.  '  ^ll.^ 


n    fur  r.iiisl.Tin 


Tin;;  a  float  ins:  rliarc.'  tin- 


il.  r   III.-    l-n-^lish   C.iiiii 
11    -js.l;    lllin;:«(a-|h  \ 


;itii.  s    .\(-ls.   R. .-   eas 
ll.iiii.lsw.irtli.  lltHitl   A.C.  o.'i 


last   lit.d.  :'!'.   «)  1. 1!    at 


i'llAPTKR  VI. 

MoKTiiAtiKS  OK  LkaSKHOLD. 

§ri1.  Law  (if  Iciisrhdlil  nii>rtjr;isios,  p.  8.'). 

§r>'2.  M(irtjxai.'('  by  assiiriiiiuiit  nf  uiicxpiird  term,  p.  Hti. 

§ri:!.  Morttraj-'t'  l>y  suliifasc  i>.  ilO. 

§r)4.  Siil)Ii'asc  with  iln'laratioii  of  trust,  p.  00. 

§."i.').  Ki'iit'wal  of  iiiorttra(.'('il  Icasiliold.  p.  IM. 

§;")!.   I.inr  iif  UiisiluiUI  miirliiitiji  ^. 


.Ml 


loiiirli  till'  iicliiiii'al  ilivision  o 


i\v  niatics  IS 


lish  I: 


sioti  of  impo 


tth 


\. 


if  pnipiTty  wliicb   I'lis?- 
tlial  of  iralty  ami  personalty,  yet  tlio  tliN-i- 
rtaiicc  to  tlic  law  of  mortv'ai-'os  is  '"'"'  ""'l  '''"'" 
of  lain!  all'  piisi  iial   property,  but   the  law  of 


niort'_'M<_'<' 


to  tluin    is   HI   most    respei 


ts  identical  with  the 


iiw    of  nioltiiaiies  of   freeholi 


session  ami  to  ;:  eerial 


.MoitL'ai;es  of  ehatlels  in  iios- 
II  exiiiit  iiioitiraj-'i's  of  ehoses  in  aetion, 
the  other  band,   are   re',rubited   lair<'ly  by  difiVreiit    prin- 
t  eoiiiiiioii  l,iw,  in  ecpiity  and  iind'T  statute   ('iK     It 

to  indicate  here  the 


:'lples  a 


seems  eonveniint   and   propi 


peeuliar  features  i 


if  the  l;i 


I',   tiieret'ori' 

of  leasehold  mortcajies,  especially 


as  to  the  way  in  w 
withstanding,'  thai. 


Inch  such  iiioitiraires  may  be  created,  not- 
(.'enerallv  speaUint.'.  no  attempt  is  made  in 
this  book  to  discuss  the  law  reiatiiii,'  to  mortj.'ai.'es  of  person- 
alty. 

that  the  Short  Forms  of  .\!iirtj;au'es  .\ct 


It  doe>  not  appeiii 


(h) 


ilii-alile  to  a   morti.',itte  of  Icjisehold.        The  statute 


refi'i's  to  a  "  mill  ifxaire  of  Ian 


'laml"  is  delincd  as  in- 


i-lu.{ 


freehold     tenements    and    lioreditaments. 


The 


forms  provided  li.\    the  statute  are  a|)pnipriale  oiil\    to  free- 


iit)   Siralian,  l.,iiw  of  MorliiaRes.  2nd  ed.,  p.  8. 
(M    11  SO.   I<il4.  c.    117.     See  cliiiliiiT  "r-.   infra. 


'Itl 


11  Vl-li:i;  VI      MDUTtlAOKS  OF  I.KASKIlDl.l). 


m 


linlil    ilili-ri^ts.   Mil. 
llir  Shi.rl 


t;:nicil    111 


thric  IN  nil  imivisioii  mum 
I'oiiii  <i\   litiisr.s  Ai'l.  that 


|;ir  111  tli;i1   ciiii- 

lllrlr    til.'    pll- 


liliM-N   .Irliiiv 


hiki  II    t" 


i|   an-  111'   I'l'i'.'li.i! 


i|    t.'liiMf   ll:.'  i-iiM'MaiitN  Nliall   I'l' 


111'  mail,    "itli  anil   liir   |>n 


JMi  I'l.r  iv-.'iitr\    to  a|i|ilv 


I  111    III  ir^  ai 


ll   assiL;liN  111' 


til,.  If>vii.  aiM   uliiiv  tlu-  lUiniiM! 


,|.,,„,s,,l    a.v   ni    l..,iM.linlil    ir.iuiv    tlir    i-..Mnaiils    !    I 

^li.ill   l„    takiii   111   I'.-  in.i:li-   «itli   iiii.l   a|'| 


l       |llll\.MI 


|\    111  tlic   IcsN.ir.   Ins 


■  \i  .■UiiM  >.  aiiiiini> 


.liatniN  anil  asMiiiis   ■  < 


It    IS  iiinMil.'-i  li>    til.'  .Mnrt'^Msrt's  .' 


\>I,  KS.O,  1!»14.  .'.  IV. 


tliiit  .-I flan    ciivciiaii 


Is  (ill  llif  jiai'l  "t   ■' 


•fs-  ..    1  liii  >•<'"- 


\.\  >.  anil  >  iA|i 
iiii|i|u.|  III  a  I'liii 
iIh-i-  rn\iiiant>i  1 
hnlil  1./  .  in  • 
la?:. I    I'luli  r    tli.' 


issc.l   111  .•iiiivi'>    a> 


liiii.-tii'ial   iiu  1.11'   .  i!  ill 


ll'  iiiiiit;.'ai:c  an. 


\  I'van.-i'  n\    ua\ 

11  a  cnnMyanrc  \>}    \viiy  <i 


CI  ;  '  'in  .ur- 


1'  miirt'^'a«('  i>l   nas 


111-   r:iM'   III    a 


I. nisi  ire.  i  I'haii;.'   nn 


Iciisrli.il.t 


{.ami    Tit  I.N    Ai-i    (■.■! 


tain    covcnaiilN   an    mi- 


ll..,!   Ill    llli     aliNilir..    .1 


1    an   lilt 


i-\    nil   till-  r(.'/is1..r   lU'i/atiMiiti 


111..  iii!|i|ii-ali.'n   1'  >. 


A   iiinrt'ia'.'..  Ill'  l.a>..|i.il.l  iiia>    l"'  '•! 


■nt   111    t 


111.  wlinli-  iini.xi'irfl   I'lNiiliH 


.al..il  lillirr  li.v   aNSi 
,1'   th,.   t..||ii    i/  1    'II' 


liv 


l!il..aNi.   I  ;;  I . 

'i'llr     aNNil^llllll 


lit    111    a    .-ha 


tl,.l    iiit,.|iNt    in    la 


ml    IN    >iiii 


1   at 


ilisN  mail,.  Ii.\    'l'"l    '  '' 


M'lrl'i'i'l'    '"'   "•'•'''I" 


,1    ..r    ,Mii  .;/"/•< ''    'i  I'll' 


.Jaiia'Ni'ii    \ 


1,1,11, Im,   ami    I  aiiailiaii    l.naii    ami    A'.'i  n.-> 


ih,    ,111,  si  i,'li    \\ 


hal   ■•,  iiviiiitl,  s  an   aliNiilul.'  as 


iiiiii.nt 


(I    I       \lllll,UI 


U,  al    l'i',>|"ii>. 


,■1   ,.1.     p.    Jl'.i 


,/,     Tin-.    ,.(.\.  iiaiiis  ai.    ^.  I  mil   m  '  lial'l' 


•;■/,.    .n;i'/i7  /•' 


ji    i;.., /./Ill/' 


I.  I.   !i:>l 


l;>i)    I'll. 


I>/I    >.  ..  SJ.,:'  all. I  ",1 
1/,)   i;  so,   l!'l  I.  <■.   1' 


As    1,1    III'. 


II  an:  1,  r   < 


if    ll,.     I.'i;al 


...stall     III  a   ,1 


1   1 


,  h.ilil,  s,.,. 


In  I,.   l!,.a<li,  V.   Il..i'iiii 


l!,a,li.y.   11!'" 


u 


(,l    iv, 


l,,  r.  .\i,..>r.    aiiil   Iliiliii's  Conira.i 
(an    S  ('  K     *■'■'•.  r..\'  isiii^ 


ll'iK'l    _•  (ll.    H 
II  A  1!    im:'. 


i:,-^     MlKt.GAGK  UY  ASSlliN 


MKNT  OK  INKN       '-.KM      Kit 


IumI    lldlll    il    sub-li'iisc 


of    il    Iciisc    iis    .llStilliJUlS 

i-usscl.      Till'  IcJiM'  ill  lliJit   case  uas 


V,  ;is    liilli 


■h    iU 


years,  uilli  a  ('(pviiiaii 
tlic  loscf.   liis  rSc<Mllc.is. 


Tor  a  Irnn  <'\   lui-ii1.\  our 
1   oil  tlic   pal!   1)1'  ttu'   1.-  -I.:    I"  ul-aiil   '" 

U|iiil^    111" 


atlniiiii.slniliirs  iii'  assr;: 


fx|iiral  lull  I 


It'  llial    Iciui.  a   rciicwa 


1    lease   Vi.r  a     iirtlier  lenii 


ol'   IweiiU -(iiu'   seal's. 


The   I 


10    lessee    < 


•xei-ilte.l    111 


t'aviuir   111    til- 


ileleiidaiit  ("in 


paii>   a  iiii.ily:asj;e  nl'  "'  a! 


iileiitlliv  (.f  lea.se  and  tile  henefit  of  all  eoveiiaiUs  an. 


ami  singular  llu'  sai 


1  a-'i,- 


eills  tlieieili  eoiitaiiied,  am 


1  all  llial   eerlaiii   pan-el   or  t;ael 


of  land  and  preiui 


ses."  ele..  with  the  lollowiin 


lidhi  mil 


To  have  and  lo  lioi 
and  assi>;ns  for  llie  icsidi'e  yl        c 
of  years  cr 


d  unlo  ll   ■  siiid  iiiormanits,  tluir  si    'issers 


jiiK   and  umxiiired  of  il  .    -ei 


•ated   !>>    tile  said   1>-  .e.  less 


day  thereof,  and  all   rt- 


;ils  and  sabsliialed  ista 


tes  and  rijihts  of  renewa 


1  and  oilier  in- 


nrest  of 


hini.  tlie  .siiid  inortsaKor.  or  wl.icli  he  may  hereafter  aouiro 


therein.     To>;eilier   with   all    the  out 


hoiii-e.s.  oiitl)iiildin^;s.  easem.nis 


and   appurtenances 


thirelo   belonjiins;   or   now    in  aiiyui 


se   iisid   or 


enjoye.l  in  eonneetion  wit 


h  the  said  premises  hy  the  said  morl!;a};or 


It  was  held  that  the  inortt;at,'e  i 


■fl'ectcd  an  absolute  assi«ii- 


it  of  the  lease,  and  that  the  niorlt;at;ee 


was  therefore  lialile 


for  the  pa.Miieiit  of  the  lent  and  the  peri'oinianee  of  the  env 


enants  of  thi'  lease,  the  (.'rounds  o 


f  the  deeis 


ion  lieinu'  i  I  i  that 


the   , 


lellllses   o 


f    the    llio 


■teaui 


deed  eontained  all  express  as- 


sijililiieii 


t   of   Ihe   whitle   term,  a 


lid    if   the    liiilii  I 


,1,1 


III    reseiAei 


a    le\er> 


loll    ol    one   da\ 


to   tile   moi 


leiiuor  the  IiiiIk  iiilii III   ua> 


nalii-\ 


,,,si^lent    Willi    Ihe    premises  and    therefoiv    void    for    lepu-- 
,1    ,2i    thai    the   '    'h  rihiiii  did   not    resi'i\e  a    re\ei- 


lo  the  iiiorliia^ior. 


Si  roiiir. 


t  '..I.  said    1./' 1  : 


•If  W'-  .'.re  lo  eiiiisn  lie  ihe  woi 


■ds    1. 


iiiK  ihi-  lasi  day  of  ilie  ler....  as  we  nee; 


nil-  day 
<:irilv   iiuiM   < 


er\a!lo!l       o 


,ri(<l    to   Ih.    vespoudeiifs   proposilion   thu 
I  a  reversion    »e  Urinti  these  won 


uih  otle  r   I 


•iMis  of   Ihe   lii:li,  iiiluiii    a 


ilii    if   «!■   are 

I  hen-   was  a    ri- 

Is  into  direei   eiuilliet 

,nd  thus   iiniodiice  thai    n  puu- 


naliey   w  !i 


ieh  laiisl   he  fat  ll    .o  i 


I.     This  is  appai 


riit   in  two  r.speets. 


<•>  ■:' 


■:t.i.  SA'U    4:!^.  a.   PP     HI-    H-- 


il 


S8 


CIlAl'TKI;  VI      NUlliTCAtiKS  OK  UK.\Si:H(H.Il 


.1 


;    > 

i  ! 


li 


m  ^  f 


m". 


■  i 


Till'  hiihrniliim  cxiinssly  incliidiM  'iill  n  mwiils  and  suhsiiiui.  il  is- 
ciirs  anil  ri-his  iif  riniwal.  and  otliiT  inlrrcsts  of  liini.  tlu-  said 
m'Tluai;(ir.  wliioli  h>'  may  luriafli-r  uniuirr  tliiTiin' 

■Nciw.  in  111'-  lirsl  placi',  if  «.•  turn  tii  llir  nniwal  clans.-  in 
111.'  Irasc  aliovr  Sit  fiirtli.  «c  tind  tliat  iin  ri^lit  I'l  nniwal  is  tii 
arisi'  iiniil  ili.-  I'xpiraiion  of  th-  l.asr.  so  ilial  it  w-  ari'  to  considtT 
thr  last  (lav  of  the  ttrni  as  rrs.rv.-d  In  ili.-  niorf^aijor  tln'  i'i'.;!il  of 
nni'wal.  as  h.'twnn  th<'  lissor  and  lln-  l.sst.'  and  llmsi-  .laiiiiinK 
iind. T  llic  lain  r,  would  Itr  in  ilii-  I.ssit  liinis-  If  and  not  in  liis  niort- 
yi;:;c.>s  This  slo«:.  concliisivt  ly.  in  toy  opinion.  Ilial  it  was  in- 
t.  iid.-d  hy  this  pan  of  llic  linlirutliini  ilial  llo-  niorluaKti-s  slioiild 
li;i\.-  ilir  wliol.  ti  rill  in  ili<-ni  incliiilin:;  tin-  last  day.  an  inti-rprc  i;v- 
lion  cssiiilial  to  ipialify  tli.iii  to  .  \,  i  is.  tin-  ri^lil  of  n-n.-wal.  This 
is  str.  ii^ih.  n.  il  h>  thr  s.  .-ond  and  oili.  r  ai-:;mii.  til  dtawn  from  tlit- 
vu.nis  -and  otlu  r  lii!,r.  sis  of  liiiii  ih.  said  iiiori;;a;;or.'  which  arc 
iiii.rii  inconsist.nt  with  tin-  r.i.iition  hy  tio-  lati.r  of  a  i.-m  i-^ion. 
In  .ml.  1-  to  a\oiil  this  r.  |'"^nanc>  w.  nuisi.  ih- n  fore,  (.mslrii.  the 
r.  .-.r\aiion  ot  a  i|a>  u.n. rally  (without  say  ins;  ih.-  iast  day  of  llie 
t>  1111).  as  ni.atiin-.;  ili.  first  day  afl.  r  llo-  .xnuiion  of  the  iiioriKaKt'. 
I'l  Mnii  |-J  Coin  Ijrii.  as  hiiih  an  auihorily  a^  .iny  whiih  could  Ih- 
.|i,.it,(l  on   ^lll  !i   a   p.'int.  l.;is  this   pai^sa;;.': 

•In  or.l.  r  th.il  an  itisiiiiiii.nl  may  <ip.  rai.-  as  an  iind.r  l.-asc. 
.1  I.  x.rMot)  iiiusi  h.  r.  tain. (I  hy  ill.-  forni.r  own.r,  and  cons. .pi. -nt- 
h  111.  mill.  1  has.-  mu^t  h.-  lor  a  period  h  ss  in  point  of  liin.  than 
Ih,  I,  rni  .11  .>i.il.-  of  111.  I.  .-sor.  or  wh.  ii  Ih.  -vaM  is  for  ih.-  usi- 
dn  -  ot  'h.  t.riii  of  Ih.  ;,rantor.  ih.r.  iiiiisi  h.  .ii.  .xc-ption  of  Mn- 
la.-r  d.iv  or  ilu-  last  hour,  or  of  soiii.-  oili.r  |  .  riod  ol  ili.-  t.  nil. 
This  .\c. -..lion  .IS  will  as  a  -.araiit  tiiail.  for  pan  only  of  ih.  p. -riod 
■  li  111---  «hi.h  Ihi-  .Slat,  of  Ih.-  •jraiilor  is  t..  ...nliiiu..  will  h.iv.  a 
r.  ^.|^i.lIl  111  'h.  Lranior.  It  is  iiiat.ria!  that  ih.-  iiistriiiin  tit  shall 
i.s  i\  Ih.  last  portion  of  Ih.-  .stall-  f.n  an  insuiitu.  nt  iiiav  it 
sl|..iihl  s. .  111.  op.  rail  as  all  assi-.;nmi  nt  non\  i'listandiii.  it  r.^.l>..s 
a  porlion  of  ih.-  isiaP  .  h.  .iiv:  'li.  hr^I  part  of  il.  as  ill  th.-  c.is.  of 
an  assi^ntiii  lit  to  hold  fii.iii  a  da,,  to  com.  or  froiii  an  .A.ni  to 
h;,.p.ii  iinl.ss  il  is  I.I  happ.  n  all.  r  ih.  .Path  ot  a  p.  rsi.n  hy  .-x- 
pi.  ss   hiiiiia.iii.n.' 

■Thhs  1!  will  h.  s.  .  n  ilial  .\.n  .is  i. -ards  an  huh' ii'liiin  which 
nuiiains  no  i.  riii-  ini-oiiMsli  til  vMih  a  day  u.  n.  rally  r.  s. TM-d  I),  inn 
.-..' siiii.-.t  as  111.-  last  da>  -if  th.  t.  rni.  I'l. --ion  lonsnl.rs  such  u 
-_--,.  ral  1.-- nation  iiisiillici.  ni  to  :;i\.  Ih.  .  h.ir.i.  ti  r  ol  a  suh  h  as.-. 
T!:.n  1/  '.-.'/•/.■  must  lhi>  h.  m.  if  to  ..iiistrii.-  such  a  .aniial  r.  s.  rv- 
II.  n  HO.  Id  iiiak.-  'h.  hni' n>iu  i,i  ii^lf  irn  conrilalil.-  «lih  Ih.-  .-X- 
[,i  ^-..  I...  ■>  r 'oic  to  h.-  f.iuiiil  .  :is  111  th.  pi-s.|il  CIS.-)  ill  ihi-  huli'n- 
flfiiii   clans.     Its.  If 

■■\---;.ln   Ih.-  sani.    wrini    (I'ristont   says:-- 

■■  •  Aft.  r  Ih.  iind.  rl.-as.  is  mad.  hy  a  term  for  years  tin-  trantor 
ha..<   in    point   of   .slat.-   not    m.  rely    and    simply    'he   residue   of    llie 


111     ? 


m^MiL 


iSr,.V   MOIiTCACK  ItY  ASSKINMKNT  OF  INKXIMRKD  TKUM    8!» 

til f  his  (irij^iiKil  tiTiii:  111'  lias  llii  sanic  iiuasurc  of  timo.  dura- 
tion of  inirnst  and  isiali'  as  ho  liad  prior  to  Ilii-  iindcrlrasi-  subject 
only  to  iliai  Irasc.  Tln'  soli'  ilTi'i't  of  tln'  iindt  rli  asi>  Is  to  confer 
a  riulil   to  llu'  imssission  or  ollnr  binrticial  injoyniint    '  tlie 

tiTiii  L'rantid  by  the  iinrtir-liasi':  and  Itit-  lessor  in  the  ..'inase 
retains  by  way  of  si  i^niory  or  reversion  his  original  owm  rsliip. 
■iiliject  only  to  ihe  rltlit  conferred  by  tlie  underlease." 

"This    is    iindoiibii'dly   a   corn  e|    dehnitlon  of   the   estates   and 
relative  riuliis  In  llu-  term  of  a  h  ssee  and  under-lessee.     Then   how 

HIS,  as  the  pre- 


lat 


era 


Bent  htihiii'hnii  does,  all  the  interests  of  the  lessee  as  well  as  those 
111'  may  subs.  i,iiently  acipiiie.  is  siiseeiitible.  consistently  with  I'res- 
ton's  <|.  tiniiioii.  of  bi'ln«  conslnnd  .is  enaiin^!  not  an  assiRnnient, 
but  a  nieri-  iitidir-lease?" 


It  nil'  Mill 


l!,'e    IS 


hy  wiiy  111"  .•issi'rmiieiit  t<\'  nil  the  re- 
liiaitiiiiL'  iiiti'ii'sl  ill  lilt'  tiTlll.  till-  liiuftu'ajfeo  is  liable  to  llie 
le.ssiir  Ini-  ilie  rent  ami  fur  the  peiforiualiei'  of  llu   eoveiiaiits 

ilNsiinis  over,  even  altlioll^ll  lie 


ill  ill.'  mii/iiial  lia.sc.  mitu 


(!iic>^ 


nut    take  ael  iial   posso 
iiiiiit'-'ai.'ee  nl"  a   lease  caiii 


on  of   tile  ilemiseil   laiiils 


■). 


not.   liv   iiffeiiiitr  to   fofi;r. 


litv.  eseaiH'  lialiilitv  for  lireaelies  of  pov<'nanls  oceiinini; 
assiirnce,  Imt  he  may,  in  tlie  alisenet'  of  a 


SCi 

during;  the  liine  lie 

roveiiant    a'.'.niist    .•issit^mieiit    liy    which    lie    is   liouiu 

liiniself  from  linliilit\    for  f'ltiire  lireaelies  of  eoveiiant  1', 


I'li 


simiiii;.'  it   to  any  other  I'eisoli,  ( 


veil  to  a   iianper  I  / 1 


1 1   a   lease  ei 


iilalns  a  I'oM'iiaiit  not  to  assii; 


II  or  siililet  with- 


it   1< 


Hill   the   lease   is  alisoliitel\    assi'jiieil   with   the  eon- 


i'lit    of   the   lessor,     it    ealiliot    lie    !'eassii.'lieil     to   the   ori 


filial 


a  least 


illioiil  the  lessor's  eoiiseiit    {  in  ) .  hut  the  iiiort'.'aiieo  t)f 

without   the  lessor's  eon 


i\    wa\    ol   ass 


.'iiiiieiit  may 


sent. 


it   rill  of  his  future  liahilitv   on  the  eoveiianis  eontain 


•ti 


till 


1> 


'Utltl'J 


tliseliarire  of  the  moitvraL't'  ami 


thus  releasiuL'  the  tlelil  anil  reeonveyini;  the  security 


Isl'i,   1    Hrod.   4:   H. 


3S.  3    .Moore 


(Al    WilliaiiiH   V     llosaiuiiiel. 
6110,  Li    li.U    :,K,. 

(()   Jaiuieson   v.   Umdon   and   Canadian   Ixian  and   Asency   Co. 
(No.  ■-').  IMf.  -^f,  O.A.n.  Ufi.  at  pp.  124,  i:!:.';   S.C.  M  Can.  S.C.R.  14. 

(»i)    Monro  v.  Waller.  18!tr>,  'JS  O.K.  •;fl. 

(n)   Jainicson  v.   Ixnitiuii  e.nd  C:-rii;dt:in   l.^-" 


(No.  J),  lS!>!i,  :i(i    Can. 


S.C  U.  14,  afflrniinB  26  O.A.H.  HC. 
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If 


Ksr-    r^Ki 


90  rHAJTKIt  VI      MOKTCiACKS  OK  I.KASKHOLIt. 

§;">:!.   M  irhini/i    hii  v/Wi/i  om  . 

A  inorti;;ii;cc  of  Iciisi'lidM  li.\  way  of  siililcMsf  is  nut  liiihic 
lo  llic   lcs>ni-  for-  tllr   p;i\  Illflit   nf   I  lie   "(lit    m'   I'ni    til-  rill- 

iliiir  of  llic  (•(iMM.iiits  ill  till'  l(:ivc.   tlicic  lii'iii'_'   no  >    of 

fsiiltf  licluri'll  the  lilortl.''il'_"'i'  .ilnl  lln'  li  ^^o|•  > 'i  '  .  ■  •  .liis 
accoiiiil  ;i  iiioT'lLiML'f  li\  Uii>  of  siiiilrjisc  is  |iri-lii  niilc  to  ii 
inorti.M;:c  li>  \\;i\  of  iissii^iiiiiint  of  tlic  nvrrsioii  i />  i  in  .1  i-.is(> 
wliiTo  tile  rent  is  1  rlMti\<i>  hiriri  'n-  \\w  I'ovi'iKints  :iic  siicli 
thiit  till'  mortL'.iL't'c  is  not  uillinu'  to  In iiic  lialilr  ii|"in  tin  111. 

On  till'  otiicr  hand,  in  onlcr  that  an  mstrmiiriil  ma;,  op- 
rralc  as  a  suhlcasc.  a  reversion  iiiust  hi'  retaineil  \\\  \\\v  h'ssec 
((/'.  and  the  inoitu'airee  is  exposed  to  the  ilain/er  that  t  he 
lease  may  he  forft'ited  hy  the  non-i>erl'oi'iiiaiiee  h\  the  le><see 
of  the  eovemuits  or  eoinlitions  eonlained  in  the  lease. 


.1: 


§ri4.  Siihlins'    with  didiiralion  of  trust. 

ill  order  that  the  iiioitLraL'ei'  ma>  have  the  advantai^'es  of 
ii  mortijaLre  of  leasehold  in  the  form  of  a  siihlease  rathir  than 
an  assi'jnmeni  of  the  lea'-c  and.  as  far  as  i>ossil>le.  oh\  late  the 
disadxantaei  s  nf  a  suhlease  w).  the  usual  piaeliec  is  to  insert 
in  the  suiih'ase  a  deel.ii'ation  hy  the  moi'tira'_'oi'  that  he  is  a 
triisii'i'  nf  ihe  Iliad  trim  fnr  the  inm  1  lmlji'I'.  siiliiert  to  the 
riudit  I'l'  II  di  Miptinii.  to'.'rthiT  »  illi  a  poui-r  on  t  he  moi  t'ja'jer's 
pail   to  iiiiin\i'  I  hr  iiiiii'tiraii-or  and  appoint   annthr!    Iiii'^lie  in 


!l 


('il  Mi.nr.s  V.  (  liiiat.  isn'i,  S  Sii.i.  fiUS;  Moorr  ^  Hr.u.  I^IS. 
.  I'h  717.  llaiiil  %.  Illow.  M'li'll  J  -ii.  7:.'l;  .-;iiiiih  nf  l':!iu;i'iil 
Uairi.s   s     link.  r.    |  Piaill    2   (  li     t\::\. 

(II)   s.  ,■   5.-.L'. 

I'l)  'In.-  .■^'■,1)1.  as.  iiirsi  Ih  .  M'l'r^si'd  til  Ih  tin  |i:in  iiiilv  nf  llw 
[iiTiiiil  ilnriir-  uliirli  'In  Ins.i'-.  h  1  la  is  In  ciiiii  liiui-  nni  iiii  liiiliim 
tin'  las'  imiunii.  nr  ih.ri  :iii:>l  l«-  all  .Aciiitinn  nf  III.'  lasi  ila--  nr 
III.'  las'  I'niii-  nr  n'h.i  l::si  pmlini'  nf  III.  IMin  S...  I'l..  iiiiluiii.  tit 
in  .1,1111.  .snii  \  I.Kimlnii  anil  t'anacliaii  l-nati  ami  .\i;.  iir>  Cn  J7 
(an    S.i'i;     I".'..   i|iini.  il    in    |.aii    in    sr.-'. 

(/•»    Sii    SS.'".J  anrt  .''i;!.  .111 /mi. 


«r.i.  sitiim:ask  with  hkci.akation  of  trust. 


<ti 


his  phicc  iiiiil  .1  |HHM>i'  nt'  jiiiniiicy  in  t;i\iiur  (if  the  inortirii '-:'■<' 
to  f'.ssisfli  the  itillllrili.'itr  nvclsioli.  riiilcr  these  [ildvisiiiis 
it  iiuift!,';i(ree  iiiav  a|i|Hiiiit  a  iKHiiinee  of  liis  own  to  he  tni'-iee 
in  the  phiee  of  the  iiMirti.'iii.'or'  and  ean  \est  tile  heail  term  in 
till-  lieu    trustee   (  v  1 . 

i't').   Ill  III  II  III  lit   iiinrl'iitfii  il  !i  ii.\i  liiilil. 

If  the  luortsiafjof  of  a.  lease  witli  lijjht  of  renewal  renruN 
the  lease  or  a((|ilires  llie  rever'-ion.  eitlier  liefore  or  after  the 
e\Iiiratioii  of  the  ori^'iiial  hase,  he  will,  as  a  trv  nenil  rule, 
hohl  the  leniwal  lease  or  the  reversion  sulijeet  to  the  moil- 
liaLre.  anil  this  will  lie  so  whether  or  not  he  is  iinijer  (il)1i(;atioii 
to  the  iiiortirairee  to  iiiiew  the  lease  or  ae(|iiire  the  reversion. 
The  reiiewei!  lease  uill  he  eonsniereil  a  srraft  on  the  old  lea.se 
and  snliject  in  ei|inly  to  the  iiioitiraj:e  in  the  same  manner  as 
the  former  lease  iIk  Where  the  assiirnee  of  a  lease,  suli.jeet 
to  a  morluain-  ther"of.  and  of  the  rights  of  renewal  ami  of 
imrehase  iriven  liy  the  lease,  exeieises  the  riirht  of  inireliase. 
the  moitira'-'e  liei-omes  a  eh.irLre  .ipoii  the  fee.  and  the  imr- 
ehasei-  has  no  lien  n|>on  the  t'ee  for  the  amounl  of  the  |>Mr 
eha.se  moiM>  in  |irioritv  to  the  iiioitixa'^e.  The  mort'_'a>:or 
an<l  ihove  ei;iimiiiir  under  him  c-.iniiol  a.ssert  title  to  the  re- 
version as  aijainsl  the  mortt-a-ree  (i(i. 

If  a   iiioi-t'^aL'i  (■   reiieu   ,i   lease,  the   retieual   v\ill,  as  a   iieii- 


(v)  .'1  ll.ilsliiii.'.,  I.aws  lit  Iii-lanil.  |i  IL'T;  l,<m(lnn  and  (  inirii 
K.ilikiiii;  Co.  \  (;i.(t(i:inl.  |!s!<7!  I  Cli.  •it-  Tlie  (l.ctaralien  ot  'nist 
111  umiiir  of  111.  ii,iir'i;as;ii'  dm  s  iioi  iriiilir  liiiii  lialili-  In  Ilie  li  ssor 
■  ..r  t!i.'  ri  ni  and  iin  ilii'  eoMiianis  nf  111.  Ii  as.v  Waltirs  \  Nonliern 
CiKil  Minim;  Co..  IS,'",,"),  r,  Dii;  M  A:  (',  i;.'!i.  Si.,  alsn  \riiii>,n  INal 
I'mii'  riy,    Jnd    iil.,   |'|i     :'!>'  '.> 

(I)    .M Iv   \     Mallh.  ii.'i.  Isi'l.  7  V,  s    171,    Yi  in  v     IMsiaids,   IS,^7. 

1  Jiii;  .V  .1  .'.I'S,  .liiiiis  V  Kiaim.v.  1st-.  1  l>  \  War.  l"t;  Ijisiti  t 
liurii.  H.  ISN.",.  :;:i  ni.D.  r:.\:  IIuiiIhs  v,  lldward.  is.-.s,  -J.',  lieav  r.T.";: 
Slllllll    \.   Ctlirtli'MiT.    ISIL'.    t    Cnlin.    iv    UlW.    ISfi. 

(ii\    Iliiildtn.^'  and    I.niHi    Xssnciaiiim   \     McKinzie.    lsii7    -S   HK. 
:!lii.  ainrniid  -.'4  O.A.U  r,'i!'.  DS  Can.  SC.Ii.   4ii7 


I(H 


It 


en  AITKH  VI       M<> 


i;it;.\(!i:s  OK  i.i:.\sKiioi,i) 


J  I 


In 


il  mil'.  I"-  for  ilir 


I,,!,,. lit  of  ill.'  iii.>rti;a>.'<.r,  hul>.i.'<'t   to  tl..' 


Illnfl'J^I'Ji' 


.\>  I,.. 1. 1  (liaiu-i'lloi-  NottiiicliMiii  sal. I 


•■|'hr    lll.>l"lU:lUi  I' 


<|..ili  lure  bill  tiafl  111 


ifi  upon  his  »io(k.  iiml  h  s'liill 


fin  ilif  iiiiii  iKan.ir's  l).iirHi  ■'  (I). 


ill. I   lliis  «  III   lu- 


ll  tilt"  r.'ii>'\\a 


i   is  alliT  the  «x|iirati.iii  . 


f 


1)1 1 II':    I" 

to    ;ill     liaili.'S    lllt.'l.'S' 


II,  li.iw.Mr.  til.'  iii..rt.;aiic.'  '.l>t"ii'  i'  i'^'^^  '"'*' 
I  an  <i|>iMirtiinit.v  to  n'luw 


/( .  alliT  .^'iviii.,;  notiiM'  am 


ti'tl,    the    iviicwal    lease    will    ii. 


it    1>''    III 


tiiisi  r.'i'  lilt'  111." 


li;a:;iir  i .''). 


^S    iMtUl.ll    111 


,|Ii_;;miir    ill". 


1  iiiorl'jasri'i',  vm 


Illy  1.1  the  -llicl-  III 
r:\>v  <><  .'II.'  li.iii"^  a 


a   nil.  \\ .11 

\\\\\      !l     sIllMll 

till-    1(1'..  \v'-.l 


it'   a    ;ii.)i'l'-'as-'.'. 


h  I  if  llicin  oNM's 
•I  of  tlic  iii<irtu'asxi'>l  |irii|itTt.\,  aii.l 
III.',  liv  virtiii'  of  liis  ii.isitiiiii.  1o  ohtaiii 
•   olivious    reasons 
lie  as  a  riili'.  llial 


IfMS.'.    lli.i.'   art 
t  li 


liil.i  ai-'aiiist  liiiii.  al  any 


>.li,i.il.l  !»•  Ii.ate.l  as  (■n._'rafle.l  on  llie  ol.l 


an. I   I'.riiiiii'-' 


if  till-  iiK'i't'ja.^.'  ■<efU 


litv.     There  is,  li. 


ev.M'.   III. 


U    M    1-1  liutl.ilil.'    inv.iini) 


tion   .if   fael    that    the   I'l 


,1    1.  ,i-e   is  ^ll 


lijr.'t   to  the  iiiorl..'a'_'e 


'I). 


Kii^lUMirili's    I'aM'. 


li'rTi'i.    Kri '  111 


11. Ts.    K 


I'inrh. 


(11.    \:\;    I.iickin    v.    Itiisli- 
(1,     IMi     It:".;     DaiT.U    V 


Willi,  h.".    l'..''!'.   -   <'li     If''!'    ^■''• 
( I,  I    i;;',k.  sir;i\v   v.   Ilnw.r. 
I  ,  ,    N.  -l.iii   v,  Tr.ili  nni.Vi.  l'>ii><. 
(„i    S..     In   r<    Ili«s.   Hiss   \.    ^.i^^ 


ITJK.   i;   r.   Wins. 


■.in. 


1    Halt  *i   I!.  -"' 
1  IM.i"!    J   t'li.    111.  <s|i 


PP 


111-     ."IS.'     I 


,f  ,1    trust.'.'  iif   a  l.as,' 


riallv  al 


Uu)  (il)tains  a  r(»- 


,1  in  tils  ..\Mi  iiaii; 


111.  I.    is  an 


Irr.biiltalil.'  iir.siiini 


lion  of  law 


ili.ii  :l'.    f.  II' 


,  (I   1.  asi'   is  sii 


|)j.-.M    to  th.'  trust 


Ki.'cli   V.   Saiidf.ii'd. 


ITL'.i. 


il     I'.r.     Ill    I 


liy   .'.1.  ::  W.  i  T  !..»■   K.i. 


PART  II. 

PIllORITIES. 


1:  , 


(  IIAI'TKU   VII. 


§(i-2. 
§(■>:;. 

§tit. 

§o:.. 

§07. 

5(>s. 


Kill.-  -J. 
KiiU'  :;. 


The  llirc-  f.|nit;il)lc  nil.s  ;is  to  prioiitics.  \>.  'X\. 
|{iilc-  1.     lirlu.rii  iu(.  ((iiiiliilili'  ni<iit'„'a'^'<><.  !'•  "■*• 

Uttwiiri  tirst  lt«iil  luortj'aj.'c  aiul  sivoii.l  t'<iUlt- 

al>l('  iiii>rt«ii;:f.  !••  '•"'. 
IJctwccii   first    ((lUitaMe  in(irt!;at.'0  aiul  sccimd 

Uiral  iiiinli,'.ii,'«'.  I>.  ""■ 
Till  I'niilalilc  iltx'tiiiic  111'  iintn'f.  p-  '-'7. 
CimNtnii'tivi'  iiiilKH'.  p.  !lf<. 

Priority  of  lirst  iii..rt!.'at;<r  iinli-ss  lio  is  cstoppcil  or  the 

M-,1111.1  ini.it-ii'rir  has  t  lie  h-ai  .state,  p.  1»"). 

I'liivhasi^  of  hiral  .statr  lor  valut"  without  iiolico,  p.  U)l. 

(li    liislriiiii.iit  coii.Taltd  from  iuort«aKi'e. 

(2i   Siilisi'iiuiiil   rcfi'ipt  ol"  iiolifi'- 

Cii    Siilisi'.|iMiitl.v   t.'.tliiis-'  ill  Ihf  lc«al  estate. 

(4)    liiltir  ri'-'ht  to  <m1I  for  the  li^al  estate. 

(."))    'rai-kiim. 


i 


{(il.    Thi    llirit   (iiiiit.ilili   ndis. 

The  ouner  of  iaml  ean  .-nate  only  one  h-al  uiorl-a-e  of 
his  intereM  l.eeallse  he  ean  en„M>  away  the  U-al  estate  only 
onee.  but  he  may  enate  anx  numi.er  of  e.iultal.h'  morl-aues 
relatiMC  to  tile  same  Iaml.  hieause  a.i  e-iuitahie  mi.rt-ai;e 
does  not  iiivohe  tile  eonv.vanee  of  the  k'-al  estate.  Tiie  .(Ues- 
tion  ..f  the  ...iler  in  whieli  tuo  or  more  mort-aj:es  are  ei.titU-.l 
to  rank  on  property  is  eommonly  referre.i  lo  u.>  the  .iiiesl:u., 
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1^ 


« 


)  '4 
■  Pi 

It 


i  ;; 


of    |iriiinl  ics.  Sllrli    ;i    i|IUslii.n    liiii>     MI'Im-    lictW(i'|i    ,1    lc'_';il 

iiinrtiraiic  .■iinl  mm  cciiiitjililc  iiim  iLr.i'.'c  or  liit\\i(  n  Iwx  i(|uiliililr 
iMi>rli;;ii;c>      Tlii-  i;riici.il  |iriMii|ili  s  ■.'uvri  iiiii!.'  Ilic  dcrisidii  nl' 
ilic  i(Ui'sliiiii   iiiM>    i  .'  >l;iliil   III  tile  I'lnii  111'  tliiic-  niirs  i  .(  1 
5li'J.   /i'.//i  >  ./>  /■/  jirmnt II  s. 

Kiili'  I  .|\  III  I II I  I  II  til  II  ,  ijiiilii\ili  iimrhiiiiiis  llii  /'»■>■  (H 
livu  I  -  jirinril'f  iiiiliss  .'/((  siimi'l  iikii'Iiiihii  I  ,  hiiihi  ii  imirl 
ijiUli  I  III  iiiiuil  fililli  liir  nihil  lUiil  irillii'iil  mil  II  I.  Ini^  In  i  ii 
,i,,v'<</  l:'i  Ihi    fniihl  III-  lit  iilni'  lui    'if  llti    filial  iiiiirhliiilii  . 

'I'lns    |iiilicil)!c    is    '■I'tcii.    >.iiiMiu  lial     limsily.    i\|iiv>mm|    Ii_\ 
lllc    III.IMIII     "Wln'lr    tllr    ci|lllt    IS    ,i|c    ii|ll:il.     lllc     lilsl     111     I    lllr 

I'i'c\aiU"      (fill  pi'iiii'  I  •'I  tiiiiji-'ii    iiiiliiir  1st  jiin    {hi. 

I'",i|ii.ilil  \    ill    ihis   I'liin  i-iii'ii    nil  iiiis   tliiil    tliiic    IS   111!  i-ir 

(•Uli|v|;ii|,  r     :ilVi  i-llliir  llli'   i'"n.illi-!    Ill'   iHIr   111'   lilr    liN.'ll    rl.l  i  lllll  II 1  s 
whii-li  iii.iKis  Ills  1-laiiii   irss  III!  :  ili'iiiiii'-.  iIkiii  liiiit    111'  tlic  illirr 

I'l.niiKilil      (   '         ll    is   urll  c-.l,iiilislic.|   llial    ir  tlirli-   is  I lliir 

i.'i;.iin,|    111'    |ii.  t'l  :  iii.-c    |ii!ii!it\     111    liiiif    will    |irr\ail    ' '/ i .    I'll! 

Ill)  Sii-  SS'i^J.  '  ;.  •■)  KiliHIIc^  nii:sl  ll.  Iiiiil  1.1  (  li:ipi.i-  '-.  Tlir 
Hi!ji->iii/  ll '.  ami  ( luii.l.  r  1",  /',•  /.'I'n/  V  i//' <  1.  s,  ;-s  to  i  h.  .  \l  nl 
to  «  lilrli  ihi  M  .-.ii.iiai  s  liaM  .  1  I  ll  il.r  aplilii  iliiiii  la  I  la-  i|'.  1' .iiLi- 
lininilili^   ^l.l'    >1    ill   Uii    |iri.-.  li'    lii.ii'.i'- 

{li\  ll  is  I',  iliaps  lianllj  ii.  n  ss^aii  In  imiii;  mil  iiai  a  <liif.  i.iii 
mil' i.r  iniiiiiii  .'.[.iiliis  If  llii'  sulij.  ( I  laaii.i  ..1  Hi.'  .  Iiari;.'  is  i.ii.iiii 
aiiy,  U  a.si  lii'Iil---  an  ■  :;  .  slaii-  Inr  'In  |air|iir,  i.l  'liis  ria.-  Tav 
1(11-  \  l/iiiiiliir  ml  III  a..  llaiiKiii-  '  "  ,  jl'mll  J  t  h  :;:;i,  .i  |,,  _:,;. 
Ill  ilii  1,1...  Ii  laiialili-  a>..-i:;niiii'!j'.--  iif  iIiom  s  in  .aiiuii  ar  .:sM;a 
tiiiiil.'-   Ill-   I'll  i.r   ii|aiial.|.     Mil.i.sis    in    j.  i '-(.nail  v .    I'liniin    li. 

loiius  /aii/((/  III  till    rlaiiaani   ulmlii^i   -im  ■-  ma  ii  i    in  I  In    i    :  ^: :  . 

iir  hiiiili  r  111  III.  ll  4al  mil  m  liiml  li.aili-  ^  Hal!.  Is:.!.  '.  lii..-  1, 
[11  K.r  ITS.  Waul  i  1  iiiiiri.i.ili.-.  |  !^-i:'.|  .\  f.  :;.,•..  a!  i.).  :'.M,  ■,"":  111  |. 
D.aila.-.  I  run  I  ■-'  I  II  >.•  Till'  M'li  in  |i.  .Ill,-  \  llal:  ili.S'i.iia 
111.    I.      ll    iiiii|Mii-,     L,    i-i.i.iM.    laiualid    ilaii    '!i.     i  .i  La-    ili|.r..s! 

ttlilcii  1.  ih.  saii.|iii  iiiali.r  la  iii.  il.iir:.'.  i.r  a^  .  iini.  Ill  i.ii.  In- 
i-li,iiai(l  r,iil.\  111  111.  tiiiiii  III  aaai.;.  Llir.ila  llanU  v.  Iv  .usun.  ill''!  I 
1   Hi     M-'i 

('I    hall.y   V.    liani.s.    ||s'il|    I    i  h.   :'."..  al    p    :>;.    Is   i:  r.  Til".  :ii 
|i.  .'.L'a. 

II' I  l'ii!iii|i.    1    i'iiiiii|is.  is.,..  I  lilt.    F.  iv  .1.  ."s.  iii  i;  c  .'.;;". 

Ill  n-  ^''11.111  1  Allan  A-  siin.^.  IlimTI    1  I'li.  .'.T.a   (iin|.aiil  m mini   nl   mil- 


«(,:',  THK  Tlim--i;  KQUITAllI.F.  IIHI-KS.  li 

thnt  thf  .•niliiT  <-l;iiiniint  iiiiiv  I,.   iMist|...nfil  l.y  iici:li>rcnor  ami 

(I  fnrtioii  !)>•  t'raiiil. 

In  si   ,,)■  the  casis  tlii'  rir..'lii.'.ii.'.'  with  whirli  III.'  i>rior 

■latiiii:  '"  'li''  ti'l''  -i"'!^ 


niorl'^aari'  is  i 


lial'ji'l   i>  iicirliL'iiiiM'   It 


).      It    is  nistoiiiaiv    Ut  a   ikihoii 


vlii)  a;|vaiii'rs  iiiDiicv    on 


wliat    is   iiilcinlfil   t..  1...  a   liiNt    iiinri'-'a!.'.'  tu   iv.'ivc  tli.'  tillc 


(Iciils.      Tlic    |ii)sscs>: > 


f  the  tilli'  c|f.-(|>  liy   a   iMiNi.ii    wlioin 


;li('    sIkiu  111-  |iiir|iiirt 


t,,   sii..w    to   !«•    clititli.l    to   till'    lali.l    iN 


coiiscqllclitlv     prouf    iiiiiifl     I'll 


that    thirc    is    im 


VlUil>„'l' 


^fiMinliiiirh  .  ai!  I 


iitrinliiiir  iiiiii"ti;airi  i 


,iiM,   lor  Ins  ouii  IH'o- 


ilaili.    it'    iMissilih-.   tin-    I'ossc-.si 1'    ihc   till 


ttrlioll.    oil 

ailil    iclaiii    liosstssiou    of 


thciii    if>.        If   Ihf    lirst    ('(|iii!.- 


liiorl'jii'ji  ('  makes  no  i 


linl    rcc('i\c    a    i'rasoii:i 


.|i.|uii\   ahont  till-  ihi'ls  or  ill'"'i  in'l"i''y 
lilr   . M.hiliatioii    ,.r    their    lioii-ITo- 


luel  ion     .11    .    \\  I 


til    the    reMllt 


Uil    ,1    snlise(| 


liseciiuilt    IllollL'a'.'ee   i> 


ri.lliee.l   li\    llle  |i|-o'luetioii  of  ll 


,  1o  ailvaliee  ini'iiev  un- 


til r   the   ini|>ifssii)ii 


niolt'-MUet-    \M 


II  \< 


thai    no  piitii    mort'Jiaire  exists,   the   lirst 

(/ll.     Similarlv 


si  111. lie. I    to    the    seeoiiii 


f  81 

id 


cllllltry    ;illi\.ll    In    I 

ll|llilali 

T:l.^ll>^. 


Im-  fr.  ehnltl   ■  niiil.d    i<>  I'l  i"ii 


l\    tuir   suhsetiii'iit 


ll\     ll.  IKISII    of 


d.'.tli-i;    111  I.    .Morrison.  Joins  v. 


il:ii;  1  w.i 


l,.,lli    1    rh    :i!i    (a  similar  eas,'  .\..!M    iluil    lli.>  siil.s.  cni.'tit 
a  fliarr.  ) ;   ttinir.isl   ll.'l.sun  v .  (lorrir.K.'. 


Iia^.  tl  ..II  a 


lliiaiin 


|1' 


1  t  h    is:.  I-'  It «' 


iti.-i«iiiiiiii   claim   was 


llil^  ll  on  a   i.'^al    morii:ni;i'  am 


,\liitll     lllf    Sllli.-ieil 

ll   was  h.'Ul  .ntiileii   lo  prioril.v   in  ac- 


orilaaf.    "I'li    riil. 


si;i    iiittti:    Il<tli.-riiii;ion 


aiK'iair,    I' 


'I 


0.1..I!.   1.1 


I'  1.1; 


(,  )    i::4.  liiiv  \ 


Ui. 


Is.M.  2  Driw.    T;'..  1(1  H  «■    "''I"  fiini'aitl  v.n- 


(liir  \\  I.'.  '•'''■ 


|.(.  1 1 


I  null'  .i 


sit!ii.il  a  i.f.i 
s-iiljsiiiii-ni   moriua'. 


pt  aiul  ^i\.n  ii|>  iiDssi  r  sitm 


of  lifle  ilixls 


ll.\    (1.  posit    of    I 


il.-.tls);    i'aiian.l 


IJ.ilikin).    Co. 


ISSS.    Ill    ( 


ll    ll    is:;  (mrlititnce  '■'•'  i""'t 


of  .ii.'^i   i.io'  :••  am-i 


Ml  tailini;  lo 


.1    ileitis),    tail 


,11  V.  Willi,  r.   !  T'oT] 


:;  (ll.  :!Tt;. 

I')    V 

If)  i:.|.  :'■•. 

til.-  siltisiaiue  t 


l'..s 


IMii,   t  lieav.  IS:    ISri;;'-"    v 


.I.,n.s.  IsT.  .  I.U. 


If    Straliall.  IJiw 


Mori -UK.  s,  Jntl  .d..  pi 


71  7".  wli'TC 


f  llle  paniprai    I   in  I 


h,    iixl  is  staled  somewliai    'luirf 


fiill.\.  with  iif.rene. 


lo  llle  cas.s. 


(<;)    Dixnn  v.   Miickl.  Rion. 

. ,.  i    CI.,;!,..  ..  l'..!.....er.  1>>S 


1ST:'    !..«.  H  Ih.   T 


II    i:t;   In  r. Cast  ell  4c  r.r,iv,n. 


IISIISJ   1  t'h.  1".".      fc.e.    also  note  (')■  »";'"' 


-  wr»  -hI 


I » 


it 


ij 


^■ii 


r^ 


i-Hi  a 


i 


a«  til  \cri:u  vii    cuuhmtiks 

nil  iini'.iiil  M'liilin-  « liii  siirns  ii  rci-i  lit  I'm- the  [iiin  ;l^■  nionov 
will  III-  |ii,-.!|i(.iii  i|  ii.  .1  siili-i'i|uiiit  iiiorl '.'.I '-'••■  uli.  :iii\aiicf(i 
lliuiirv    ..II   till'   I'liilii  i.|'  ilii-  MiiijiirN   niii|it    I 'I. 

§()i!     Ii  II'    ■•  i(\  /"  I'l'iiiril II  s. 

I,...,  •_'.  .!»  Ill  I  •  I  I  II  ii  t'r\l  ti  ijiil  iiiurliiiiiii  mill  ii  smnul 
tifiiil'ilili  mill  ' iiitiii  .  Ilii  lir^l  iiiiii'l iiiiiji  /'"»  jiriDritii  tnili  -  tlif 
Miiiiiii  iiiiifl iiifli  I  ,  liiiii'l  il  iiiiii-IiI'HIi  I  in  ifiiinl  fnilU  fur  i.iluf. 
ami  iiilliniit  imlui.  Iiii^  III  I  r  /»/\/i ./  hit  [I  I  Ilii  friiiiil  .-r  m  7- 
hijiiiii  -if  llii  ;ir^l  i,f,rlii'iiii  I  in  1  niiin  1  l-imi  iiilli  Ihi  hil.niil  iif 
(hi  tu'^l  III./''  -/'/i,!  ur  1  .'  Ilii  Milisi  i/iii  III  ii'iiiiil  Ills  liistiiiij- 
Mi^liiil  frmii  linn    ». //,'..;.  m  .  1   <//    llu    fir.^t   nmrliiniii  1 . 

I'riiihi  Jill  il    the  liivi    '  |i".';il  I    iiiiirtuM^'i'<'  Iimn  |Miiii-il\.     He 
lii,;>    i(iM'   In-    |'iH.rit.\    li>    MiliMi|m-Mt    I'lMiiil   uii   Ins  |i;irl    ( .;  i 
but    hut    \<y    .siiliMi|ii(nl    ••■iiic|iii-t    .iiniiiintiii'-'    liiriilv     In   lii'_'li- 
^■ti  /.    .       A|ip.'i'i  '  li^,    lii'UrviM-.    Ill",  ciiiiiliict    at    till'  tinir  of 

takiiij     111'    1:     '■tLM'.'i      lliiHi-li         is   iiiiri-l\    nc'ilii.'('iit.    ur   at 
liMst  nut  1':  11     .  Iictiiu  ijishipiirst      iiiii>   liiivc 

:i,    1  h  ■(•!   n!'  'li.-  el.!..!!    it'  it    is  siicli  llui!    it    irihlns 

I>iissililc' lh>>  I-.     '      •  ili-ii|iiful  ■  Mi|,ill.\   inrritnn(Mi>  I  . jiit- 


(    •.    I  i    ■■(f.--  li  ink   \.   f.ulliiik,   ll^!"■.|   -  <li 
C.U"  il  \.     ■  im«r,  I  I'MiT  1   ..  (  11.  :;7i; 


sli.a  In 


(,)  ii.imi.    M  V.  liiKniis,  itmi    :;  v.rii   M.  I.  is  K.c    ;i::i   (^'.iiiirt 

niort;;:!:;- !■  !.•  !■•>.■  ni.ikiiir  '  1     .idwiiic-  Is  St.-  •'    i-d  liv  ili-  llr.si   lu.irt- 
^agi'i'  tlw.i    iIh-  l^illiT  !'•' -       •  I  iiriiiiiliriincc  on  tin-  iin  ■..  i  ij  ). 

(kt  Niirlluiii  I  .'i  11,  i  (if  t:tif;l:iliil  F  uf  liisuniiici'  Co  v.  W'liii.p. 
ISSI,  _'■.  <  i;  il  1^-'.  ill  l>.<'  -i"',  •Ml'  ( mrliiiinc'i-  in  rii>;tod,v  »S  till'' 
il.idsi;  it  iiiJii.MUi  1.  Niitimiai  I'riiv  incial  liank  iil  Kli,i;l.iii<l.  |l!'l"] 
:;  »'l:  Is  If,  iiow.xir.  tlu'  lirsl  ^iriua;;i<'  nivis  ii|>  lln'  I'lr  il.  ids 
in  out.  T   ihat  a  riiaru''  iiia>   In-  i  U  liv  d.  iitisit  <if  tin  in,  li.-  V4ill  be 

Iii)s!p"ii.  d    111    liii'   ciiar,'-   mi   (iian'i  n    tlimi^li    iiis   aiiihorily    be 

■  ■M-i'd'd  as   111   l!ii-  aimniiil    r.iisi.d.  ■,rk!isli>    \.   'I'liiili.  ranee,  etc., 

iMiidini;  Sixi.ly,  (is!i5]  AC.  17:i. 


M 


|t.:t     IIIK    rilUKK  Kgi  I  lAIII.K  HI  l,KS 


:•? 


;il>l<  chniii  iiml  tliiis  iii.iIms  it  in<'i|ii!t;itili'  nil  th>'  tir'-t  iiimt' 
Uiiifi  i''>i  I'lt  to  iivMii   lis  |irinr  ■Ijiiiii    i/i. 

;lit      Ii'kIis   iI>    Id    fifi'inl II  s, 

U'llt'  '!.  .l>  hi  III  I  I  II  I  I'lil  I  If,:  liilil,  iiiiii  hiiii/i  11/11/  II  mi- 
iiiiil  liijiil  iinirliiuiii  llii  SI  I  mil/  iiiml 'imii  Ims  fniurthi  if  Ihu 
liiilili  r  is  I  iiiiirliiniiii  m  iimul  I'mlli  lur  rnliii  iinii  ifilhnul 
1,1.1 1,  I 

Tills    jirili'il'l''  nlti  11    i\|i|-i>si.|    li;      llic    IllilXilii        Wllill- 

tin  ri|lllli(s  ;iri'  ('i|ii:il  tin  l;iu  |liiat  Is  llic  Irjjal  tit!t'|  |>IT- 
v.iils  '  'j'lic  I  lasiiii  lit' till  mil  istli.it  if  t«" '-laiiiis  aic  t'(|iiiil- 
l_\  iiinitipi  ii.iis  ilurc  IS  Mil  Lriiiiiii'l  lnf  ili  |iiiviii!i  llu'  clainiaiil 
whii  lias  tlic  li'v  li  fstat.  ut'  llif  iiiiiiiil\  wliirli  that  (slate 
L'lMs  liim  I  Id  I.  II".  I  iwcMT.  the  s.i'iiiiil  iii(iiti,'aj_'i<'  III  'akiii)? 
his  scciii'ity  Is  irniliv  of  !ii'i;linri;i  1  sii  hi'ohk  an  to  riinlir  it 
uii.jiisi  In  ijiji'  !•  till'  [irinr  iiioi  iLM'-'c  lit'  liis  |iiiiitii_\ .  the 
si'i'oikI  lii(irlirai,'rc  will  lii'  Imst  |iii|irii  .intw  itlistaiidiiiif  that  he 
has  the  liiiiM  tstatf  ami  iha!  has  1  1  Ut'ti  I'lnllv  of  fraud 
or  of  11  '.'liir<'iiiM'  aiiioiiiitiiiir  to  fiaml   1  11). 

ili.">.    Thi    I 'jiiilnhh    ilinlrmi    of  iioliii. 

In  ii-onliiici-  with  tin  iiiiis  as  to  piioi'l  ics  stat'il  ahovf 
a  snlisiMiiiciit   iiim  t'_'as^'^•  raiiiio'   iiaiii   |irioiit,v  u\cr  an  I'niT't-' 

(/)  WaikiT  V.  Linoni.  IlImTj  :;  Cli  iiM.  at  ilii.  112  ff.  (first  iiiort- 
eatiT  failinu  'i>  cniiiiir)'  lur  llir  lllU  it<i<tK  <ir  fallint;  to  viTif..  the 
truth  .if  an  .miisi'  niatli'  for  tlir  iiini  t);a);or'»  not  priHliicing  and  hand- 
ln«  <>\i  I  till-  I  I'll-  ilicd.s). 

(111.1  IMlcli.r  V.  Kawlins,  1S7L'.  t-.K  7  Cli  i;r.!t.  Jl  It.C.  TIX;  Hiil'  .m 
V  <;.irrin^:r,  |18;<7|  1  Cli.  ItiL'.  12  K.C  :'ax.  .\  irustrc  in  bnai'li  iif  trust 
iHiimht  land  and  llll>rl^;a^;••<l  it  to  srM-ral  innoi'i  nt  1  .  rsons  in  suc- 
c.ssion.  'I'lii  lir>;  lortHaisf,  llilvln^  tlir  I.Bal  ...ia:r,  had  priority 
(n<r  III'-  ilalm  of  tin-  imtiiiH  iim-  tnml.  tint  tlir  lallir  had  priority 
im  V  the  siitist  (iiicnt  niorttagti  s  because  llirir  !iioil);a>;is  «nr.'  nn  itly 
ii|iiiiahl.v  Cave  v.  Cave.  issn.  ITi  <li.  I>  *'<"'.>■  «-t.  Coliiiian  v.  l^inrion, 
(oiini>   and  \Vi>' i.iinsli  r  Itaim.  IIM'U    '  <'h.  "i:!,  al  pp.  ".'i!!.  I'.tiO. 

(»)  (IMm  r  V  lliiiloii,  jIMi'M  J  I'll  -111  (purchaser  of  letjal  1  slate 
falllni;  li>  ruiuirt-  produciion  of  liile  deeds  postponed  to  prior  eiiait- 
utile  iiinriua;;e,  liy  di'posit  of  tiiii'  deeds);  cf.  Walker  v  l.lnoni. 
I1M071  L'  (  h.  lol.  oii.d  in  i>>-'.  kiiihh:  |!i  rwiek  a  Co.  v.  Trice,  |tH».S| 
1  >'!i.  <^"1,  at   p.  BIO 


r^yarv*. 


piiS 
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CHAITKK    VII.    I'KIOUITIKS. 

)f  whicli  lie  ha.l  iioti.-r  wli.ii  li<'  took  his  inoitu'.iir.-. 


Thi 


.•lainis  luv  not  ciiial.  Ili.it    is  .,,mmI1.v  .n.Titorious,  i.or  .-ouM 

th.-  s.Ton.l  nioi1t;ai.'<'f  f^'i'lv  '"'  '^•''''  '"  '■''^''  '"  "'""'  ''"'"'•     " 
is  an  •.•lininilary  rut.-  of  ..luitv  ll.al  a  i-urrl.as.T  or  ,nor1(;av'. 


takes  siilijofl  to  anv  ca 
ticc  ("1. 


ititi.   Coiislriii  tin    »"'' 


I'lii'f  I'lami 


,f  wtiirli  lie  lias  a.-lual  no 


It    liavinii 


llC.ll     <|lM-it|.<'.      ill      <(|UI 


siihjcct  to  any  c 


iriiiT  i-iaiiii  ol  u  liic 


illifi-  >tip   v.as  iiu'Vi 


\:i\>\v.  otlurwi 


to  learn  of  oiilstan.lMii.'  ciinili 


ty   tlial    a   iiioima'.'rc  takes 

li  lie  lias  aetlial  notice,  an 

^r    he    wou'lil    take   ea  I  e    iiol 

{•'.quilalili    elailiis  are  there 


lore    111 


to   l>< 


i|   a•_^•lIn^t    a    neirt '.M'jee   \\ 


ho    uouM    h 


kiioun  of  iIkiu  it' 


hc'  hail  aet.'.l  a>  a  |.iii.hiil   iiiortL'aiii'e  aels. 


tha,   is.  It'  he  liail   nia.le   .lie  usual   se 


;ifi 


h  of  title       The  iiioft- 


ijairee  is  oliliu:eil  not   onl\    to 


li..  ImlM-t    hut   also  to  he  .lili'.'etit 


lo).  'I'his  is  the  e.iuil.'.hle  .l..e1rne  of  emist  met  l\  e  UotU'e. 
A.Mlial  not  lee  does  li-t  ■•,  ,Mst  I  net,  \  e  n.itiee  ,|o.-..  iin.iKe  tile 
i|Urst  on    .IS   to   the   li- 


lt,   cnnstl  uetive    notice   1 
•  !:..c|iee    or    .iili'-'elicc    i 


f   the   liioitizaiiei 


u,i. 


t  "n 


,trucli\c     notice    iiic 


.,is    that      the    c;rcuii|staliccs     sir 


.»    1^    N' 


I..    N.  w 


1717,    \nili    1" 


Wli    &  T  l.<      Ku    1' 


IS   I!  1 


I  I.      A   |.iiii  li.iM  I    A  It 


h    ill  lU  ll     IH'Ur.      lit    .1     ]•'  I'll     <  l.UIU.    <l«lll 


|il.l.  s  tic    111 
Jill    ■  Alli  lie 

«lii(  linn  'li  ;i  let  -ii: 


I1I1.I.-.1     at    111:-    |i'  li 


I      .1.0.  <i  \    >  1'  11c  II 


lii<:'iisi    III!    iniiiiiaM  1 
I  ICC.  i|.i   ihai  Ih'    iniiir 


|iai(t   nil       "f    "iclls.      l    jiMI- 


■Ic.si  r  of  lacu  I. 


/" 


Is.  I  [''■■■•■]   1  111    l-s 
ll    I.;,     111.     |.Ii. 
I', 111  1.1  1  n 
Kis  .-111. 


jt.ilili    in.ir''-:u 


■  I     'IN   -'      'H 


j.  1  I    1.1   nil    .  :0' 


li.  I    I.  i:al    claim    » 


III  111.  r   111-    I'as   iii.ii..'  of    il    iir    i."l 


.\s  ll.  what   i.s  n.liiiii   iiii'i 


ll;il  .  lliutiill    \      >-l'l  I 


icj  Ci. .  k  I  ic 


MIL    t  11.    I'll 


.1.   7  (I  1,1;       1"    :il    1' 


(;))    If    Malili'ici.  i:i| 
(.;)    'II  is   is  sit" 


i:,|i  itv  ,111.1  111.-  I'.iriii^  ■■!    N.tioic  ei. 


lis.   r.'J  ff 


i\\    iliiis  t.ii.  .1   I'.v 


K,  -iLw.  II   V     W.ils.in.   ISS'.' 


:\  (ll    i>.  tixr..  Ill  vsi'iiti  I'  «: 


prii-i 
sliucltvc  nil 


ll.  Ill   llial    » 


h.-r.'   111.    ii.lal   iiimlia' 


„f  ;.  small  lot  -.a-   HJ  'li.    fill .lia.-  r  «a.s  nol  affict..!  wllli  n.ii 

uilal.i.    il-:lil   aliluiiitli   ti.'  Ii.i'l   ma't.' 

iilioiil  Ih..  litle  dicds  ami  liad  cm 


lie  of  iin 


rli  of  Iir..'  -nil  111'  .miiiiiy 


l>liiyt>d  no  Hulli'itur. 
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rDumliiisi  tlif  taking  .if  a  niortcatii'  arc  such  m  to  IikIupc  the 
court  to  treat  the  mortirasrcc  who  in  f;ift  has  no  actual  notU'C 
of  an  earlier  charjie  iis  if  in  fact  he  had  actual  notice.  The 
cifcunistances  which  will  aflV.-l  a  niorifatrec  with  constructive 
notice  arc  (r)  : 

(<i)    His  knowlodtrc  of  fii"ts  which  would  naturally  su«- 


K«' 


.«). 


Kona 


<t  the  existcnci   of  the  earlier  chaniie  ( 

(h)    His  failure  to  make  the  eii.|uiries  which  oujiht   rea- 
lilv  to  have  been  made  by  him  where,  if  he  had  made  such 


eniiuines.  tlie  cms 


the 


diwii 


('I 


nes.   \i\    li 


stence  of  the  earliiT  charge  woulil  have  bwil 

l/i. 

.Xny   kiio\\l..|'.'e   i(.-ii\.i|   or   lailiir"   In  inaUe  eiic|ui- 
/  I    ill  iiii'ction  with  the  taking 


iscil  to  liiin 


IV  .-ii!"  lit   as  sili'h    1  I 


.f    tl 


ic    iiiorl L'a'jc. 


ulnch     It 


Ihe     k 


now  le<i"i' 


had   beer 


celM'il   iir 


Sell    will  1 1 


till'    failure    li:i 


III  III    iiiiiili'    ll^ 


I  lie   liiiirti,M'_'ei' 


him- 


lllllnlllltcil    t'l    .ll-llllll 


Hist  met  i\e  liiiliee  to 


llilil    111    llli-   earliir   i 


li:ir'; 


Not 


lee    li 


llii'  |iriiici|ial    in 


(r)    CI     Sl;;ili:iii. 


\^iv-    (if   .Mm  l^:a;;is. 


•Jnd  id  .  ii|i.  i;t!  fT.:    II.  A. 


ir  iviiiii> 


8M1I1I1,  I'liiiripl. 
a.s  10  luiiii  •  is  iiiiw  I 

As    to   111.'   r\I<  111    1(1    w  llH 

V.  Ilariiis,  IIN'U)   1  ell 

l.iiiiilon  ami  Ciiuim    M.mUiii-  <  11 

L'  W     \  T  i.t'.   i:(.  -nT   ft 


till  nl  .  I'll.  "It;  ff.     Ill  Kii-hind  till'  law 

II  jMit  iliilarid  liy  ilic  Conviyani'liiK  .\il,  tS8:;,f.  S. 

li  III.'  jiaiiiti'  li:i.s  cliaie.J'd  lln'  lavv,  sic  llailcy 

IS  It.C    .'.M.  at  11   .'.Ifl;   Ta.vior  v. 


;U    |i. 


I  I'm]  I   -J  111     J.".!,  ai   pji.  :J5H. 


till    fan   1 


(Hiv.  r  V    lliiiiiiii.   llsfi'M   -  til    -'it,  al   |i.  -'IS   ( kiiiiw  I.  due  of 

I  hi    |.ossissiiiii  iif  till-  iiiiiii!;:ip(ir. 

I. .llli.    tl!iiC|    1    (li.    4i:s 


li.il    tin    ill. lis  Ml-,    iii.l    ill 


lull    ill    III;. I    iif    a 


ihiiil    |i.  iMiiO ;    Iliint    \ 


(kiniK  liitti'  iliat   III.-  r 


Ills  an    li.  iiiK  I'liiil  111  a  iliiid  iiersim) 


('I    I'aiiiKiii    \ 


rl.ind.    ISM.    IT   Cli.P. 


ji  nx- 


( ron- 


Sll  ml  IV  ..    II11I  Irr    I 


III:;  liarl  1 


if  ;i    1.  .■-II  li-Ui    rovena 


nt  rontainiil   In  a  died   form- 


f  llli  riaiiii  iif  liili  >.  Iiiiray  v.  Daksln'tte.  |ls''7|  ::  CJ  II  -18 
inis  (if  a  di  •  (^  iiolw  lilisiandini:  that 
as  |iii  (liidid  fniiii  1.  iiiirinu  iiroduc 


((-iillsll  urllM-    mil  II  1    I 


if    ll.r  i-iin' 


l)>    ihr  iiilili;iil    llli    lilllili, 
llnll   of  till-   mil    diidsV 


( II )  .\K  to  w  :i,i 


I    is   I '1  aiil    liy    .'11    iiuiiiuapei' s  a;.i  nt      as 


mich.' 


Tlioriii 


V    Heard  i-  .Mai-sli.  lls;i.-.l  A  r    4;ir).  at  l«   .',111 


(1)    A   sollrlloi    will!  aris  for  bntli  iiiiiriKawor  and   iiiortRaKec  is 
so  ttiat   Ills   kno»ied>;i    will   usually   be 


lln    aKint   of  the   inn  iKai;i  e 


liii|iuli-d  111  his  lirlnilpal.  hut   if  the  ai;i-nt   Is  inti  tidinc  to  .oinnilt  a 


fraud  iijiiin 


jirinrlliai  wlii.  li  won 


Id  Ik-  fr     trail  d  If  itu-  fuels  were 


lllci 


(  IIAl'IKU    \  II      I'Hlnl!!  I  IKS 


lIll'M-    ••Ilcl|lll>'ailii  s     K    Mlllll   I     lUI  -.    ImIIiiI     llll|llllcii      II    ■'[<■!•         II 


iliT,    I'lt'fril'i  ■>!    t'l-^i    iii'ii-l'i'fii 


'/'/' 


,/  „,•   III, 


I.tijdUs    1  I. .11 


iii'ir  'iii'h  •    lni-\ 
III,    'li    ..    nilr 


Ih,    l.,,.il 


\>v. 


Ilial      it     I-     <.:»\     -l|llp:r||I      I'll     \\\> 


■\  t's  slali-ii    i!">\< 


■  i!i|   iii"ftijairi-<'    II!  .inliT  li 


:aiii    |irii'n1<      In   |.|i-\c'   llial    lie   is   a    pm '-liasi-l'   .ii   '^(•i«i    faith 


t'.ir   \a!iii     aii'l    uitlh'iit    iiiiii 


11. 


iiiiisl    .\\   aufltl  lit). 


.l.'il 


cilliii-  liulil   til.     1.  Lial   i-.i,ilr  I, I-   [iHi'..'   llial    ill-    has  li.iji   nii 

t)\    tin-   iiii^i'i.ii-lurt    c>r    \\\f   lirs!    iii.irl '.'airri'   ami    linis  i.»i:tlil.sh 


i-:\'v   t<\    I  ..i..|.|.i  I    .ii.r,-.i||„t    i|.,.   tlisl    iiic-t; 
ai^   that   a    h  lmI   c'Liilii    !■•   iii'a^iiriil   !.• 


I'l'iilii    th.it    applli  .1    ti.   ait    11)11  til 


lie    i-h 


!(■(■  It  Ihii'^  ap- 
iTi  ii'iit  xtati-iai'il 
I'riiiiii    f.ii'n    the 


t^niHT  has  iniiii-itv  iiM 


r  the-  Kii''  '.  aiii!  \\\'.  h    m<  r>-  in  ,rli'_'<  ni'o 


■  ill   |Mist|M.iii'  I'lic  i-i|uital>li    rhi'iii    n    fa^.iiif  i.|"  aii"'h>'r  ciiuit 


iiiiiiM'' i|    111   till-    (•rim  ipal.    Mdlii-.     «iil    nni    Ik     imi.iii.il    ii.   Ilii- 


lirini'ijial        Kilimil 


>    \     I  ir.  •  h 


IVT),   ::    Mi     A-    K.   i\'>'K      1    l;  •'    H'.'f: 


UollaiHi  \     Han.  1^71.  >'■  ili.    '"•.p    CT"     <' 


•",:;!•     II.  i-.urk  *;  '■ 


I'm.-.  I  I'l"', I  I  1  !■  t,; 


cavr,  isMi,  r  <'ii    ri 

I  i.ii   <.i"  I      If  .1  solir 


ai  1 


itor  ii'li.K  till-  I'lUli  li.iin.  ;  Is 
tiiiiii  A  nil  111.  i(i>:iilsaiii .  Ill  III. 
i\  It  !i  iiiil  111  Sliarj'f 
rrii'.-,   ,M//iri; 

I  II   I     If    th.      Ili'tlr 


:iii!i>    «f  r'lrn  i-aiiiK  nt    fr«iii   ui--    »f 
iiili.  I    ihi-  firsi  clii  III  ;,-  nw  .ilT-  ■   .  il 


luy.   1m:s,   I,  i;     1   I'll 


I'.rl  U  ilk     *•    ' 


!l.    ,r-i  111    I:    .111    .il.  and    II"'    m>  ri-ly   run 
iii.Uri      Ih.     ;.!ilir!|.al    «  111    li.    i  ulL^.,!.  r.  il    lo   lia\-arliial    Ili>- 

77    ai   t'C    'I'tl  ff  : 


lii 


mil  111!',  r 


I'.  ■.  1  km,   Isv-'i    i::  (an    s.i    ;:    1 
I'i'i.l    III   1  lia|.|.  I    V.    /■/..    H-ijislr'i     \il.   i', 


I  r  I    I'lii.'    Ill    11 


alir.-'iiir.     \i<    if  a   i.taliilifr    in   .ill   ait  mil    ;it 


!au    r.  .j'lii.  il.    ill    mil.  I    i.i   .  stiililisli    Ins    rl::lii    ai     i.iu,    ili.~i  iivir\    <if 


1     iiiir.l>    I  nuiial'li' 
.|i.    I'iMirl   iif  «  lian 

\.  II  Is.     It.s   1  i|iill:..li'.     jlirhdlrnnll        If    Ih.     iLI'Illtllll     |i|ii'..(i 


i|...!.-   .  iit.i    III    111.-  .|.  I    r.ifilif 
l.ll.  I      li.     n:i^   uhll^i  il    '11 


ill    .  .(hlU     .illll 


thai   h.    Ktif  .1  i.'irrlia.i^ 


i.fl  f   Hh   fur  \alti>-  aii'l   «iiliiMii   imiii-. 


tti.  I  i.'.rt  of  rhata.  I  ■.  V'lilit  |.f  -.  m  --r;ilil  r.  li.f  ai.nli-i  hini.  nr, 
as  i(  \i  salil.  wiiiilil  Mill  il.pii-..  Iiliii  iif  hl-i  '..-(jii/.i  ,11  ;ii..--i  t|.j'/.-(i 
Til.     r.  sii.l     uiis    Hi.ii      -.     iil.iililiU     wa.s    iiiialil.-    in    |irin.     his    1.  :jal 


II.  '  •       llasM  II    V      ' 
T  1.1      K.i    liV!    ;■!   I! 


iih>    if.T';.  i;.  |. 


I'llHll      I 


W       A 


I'hillii.s  \    I'hillii.'    iv;j.  I  |.,i;    I--  .V  I 
I'V  a'  PI'    r- 1  1.  '.ii      (iMiiK-   1.1  111.    |ii. l.- 
ll-:il    Mill. liUiin   iif   •'.•     ,iii\lliai-i    jiii  i>ilt.  I  ii.ii    li>    til,     .luill.  .iliil.      \ii 


II   |.i.    Jli.,  .17.   I"  II  <■ 


8t;:    I'ltioiMTv  OK  i.i;(;\i<  kstatk 


un 


nl>  t'  clMiiii.  it  is  ,  u\\    in  .MTt.i;!!  cirrunisl.incfs  tliul   in- re  in'U- 
I  i 'J.  lire   uill    |H.st|'i'lli'  :•    Ic'-mI    cluilll    '  '/ ' . 

Tlic  .listiiic't  oil  mad-  liclv...  n  tlir  icL'il  y^\:i\r  ninl  iiii  (Minit- 
:il.  ,  iiil.nst  is  i(.i:.oii.:|.lc.  |pri-:i  i; -r  tin-  li'U;i!  cslalr  is  olilv  Mil 
nil,  r  iKiiiic  Tor  |.n.|iirty  nf  (iwii.Tslii ji.  ;i  ri'jlit  in  run  ;,riiii'i 
i,u  .  ._'nn,|  .,..ra  list  tlir  "liiilr  uniM.  ul.i'n'  •••-'ry  (.(luitMlilc  in- 
ti'"  I  is  a  riu'Mt  '"  ;"  ■■^'iihiiti.  which  is  in  iii,iii>-  rrsi'ccis  ti'catcd 
.IS  if  it  \\<n'  a  riL'hl  ni'  j..  •.|,cit>  liul  whicli  in  i  ssi'iicc  is  iiiily 
a  ;.;-Miial  iilili<,M;  Ion  i  iii'dn-calih'  H'.'aiiisl  (h'liiiitc  jkTsmms  or 
,.l;,-sis  of  prisons,  uho  .'ithi  T  iiiKhrto.ik  the  ciiiiilahh'  ohii"_'a- 

1  ,,i,  or  >u. .\i<\  to  ihr  tith'  to  lii.'  property  in  such  ciiruiii- 

■t.i.ic.'.,  that   in  c.iuity  they  arc  honinl  li.\    it    i  :). 


-;i.«-     I'linli'i^i    ,,(  !h:    li.iil  ,sl,tl,    for   <;,l„,    irillnnit    noliii. 

The  pica  of  piir.-!i.-^s,-  for  valiii'  witlioiit   notice  is  ii  sintrle 
|.l,  ,1  p.  l.c  proved  h.>    !hc'  jierson   ph'adinir  it;   it   is  not   to  he 

•  liis  solitary  class  of  rases  in  «lilcli  llw  defence  of  |mr»li:usc  for 
-,.,I.i..  Mitlioiil  noiice.  wiihoui  laor.  .  «as  a  coiiipl.  le  defence  has 
.lis,,!.].,  ai.  il         Ind.  (  nci.e   «    to    v.    Isniini  rsi.ii.    1^^7.    I-    \\>\>.  <ii8. 

:".!    :'l    n<      Till.' 

(M)    See    Sill  I.    mi, ,1(1. 

C)  s.-i  ilie  keeii  and  illoiuin.ilint:  discussion  of  ihc  niinire  of 
e-inilalilc  csiaics  and  Inlercsts  in  Maltiand.  I^clunti  on  Kquity.  l>|> 
111  ff.  l"ii  IT.  II-  't  See  also  I.anBdell.  Hriof  Siirv.y  of  Kuntly 
.Iiiiisdinion.  2nd  ed  .  w  i  f  •  -51  ff  On  it>e  othor  hand  Kwart 
finis  fault  nuIiIi  Hie  'absurd  deference  still  l>ald"  to  ttic  IcRiil  .Btate. 
Kslol-l-ei  by  Misrepresenlalion.  i.p  -52  ff.:  IT  VU  T  -'S.!  (IXt  lS<t7). 
For  a  discussion  of  the  priorilt.s  of  Icnal  and  ciultable  niorlsases 
resiMclUcly.  sec  Taylor  v.  London  and  touniy  ItankinK  t'o  ,  (19011 
.'  Ch.  L'ni;  cf.  analysis  of  this  rase  In  Maiiland,  o/i.  ci(..  1S8-141. 
In  ISTri  tb.  Iliilisb  iiarlianient  piiniorlcd  to  lak.-  away  partially  the 
prolcctlvc  cdlcacy  of  Ibc  bral  cslalc  in  the  rase  of  iiiortKaRca,  leav- 
ing rival  Innocent  cncuiubrancers  to  rank  arrordliu  lo  llie  respect- 
he  dalcR  of  ibeir  serurilles.  The  result  wiik.  bowever,  so  dlsau- 
triiiis  to  the  credit  of  p.Tsons  wIshlnE  to  borrow  on  mortRa^e.  that 
a  pi.cipliate  lelrcat  bad  lo  be  made,  and  the  old  rule  was  restored 
in  ilie  next  session  Inderblll.  thanKcS  In  the  Kntlish  l-aw  ot 
Keal  Property  during  Ilie  Nineteenth  Century  (rcpuhllKhcd  In  Sel- 
ect i:ssa>s  iu  .\nulo  AnicrlCBli  l>  »?al  History,  vol    3.  V   t!72.  at  p.  703). 


h'2 


CHAPTKR   Vll.     I'UIOUITIK.S. 


.Ill: 
SI- ^ 


jl 


rt'diirilcil  :is  a  plia  nf  iniii'li.-isc  for  \aliir  1i>  lie  tint   In    reply 
iif  licit  ice   1  •( 

Thr  iiiisilidii  111"  ,'i  piiK'hiMr  for  value  uitllnllt  imliee  waH 
ilesenliiii  li\   .laiiies.   I... I       /.     in  tlie  t'lilliiwiiiLr  terms : 

■  1  |iro|iiisi-  lo  n\'\'\\  myself  to  I  lie  rase  of  a  imreliaser  for  valu- 
able <(ii!siit.  ration,  Hiilioiii  notice,  obtainlnK,  ii|)on  the  oeeaslon  of 
his  imrehase,  and  ()>  imans  of  bis  luirehase  <tei(l.  sonn  b  i;al  es- 
tate, soiiir  legal  richt.  some  letrul  aclNanlace:  and,  aeeordliij;  to  my 
vi.w  of  the  estalilislied  law  of  this  ((Hirl.  siieli  a  piirebaser'a  idea 
of  a  imrrlias.'  for  valuable  onnslderatlon  vvitlioiit  notice  is  an  abso- 
lute, luniiialltled.  iinansnerable  drfenee,  and  an  unanswerable  plea 
l«  till-  jurisdirtiiin  of  this  Court  Surh  a  iiurrlianer,  v%h<«s  In-  ba« 
once  p\it  in  that  iil.ti,  may  1«  int.rrouated  and  tested  'o  any  i  xti-nt 
as  to  the  valuable  (■on!»i4»"rtiiion  vvbieli  lie  lias  siveii  in  order  to 
show  the  hiniii  itii,  s  or  mnhi  Hih  \  of  his  iMircbase,  and  also  ihe  nrjv 
Si-nce  or  Ibe  alisi-no'  of  notlee;  Imt  when  onee  hi'  has  Eone  tbri"  i:h 
that  ordeal,  and  lias  sal.sflid  the  terms  of  -be  plea  of  ptirriiaw 
fi^r  valiiatili  i  iinsideraiion  without  notire,  then,  aceordinui  to  my 
Judgment,  this  Court  luis  no  jurisdiction  vvliativ.r  to  do  anythlnR 
more  than  to  bt  htm  d<part  in  iMissession  of  iliat  b  „al  estate,  that 
li'Kal  riulit,  that  lecal  advanta^.'  vvhieh  In  b;us  obtained,  whatever 
It  itia>  hi-  In  siieli  a  case  a  piirclia.s.r  is  entitled  to  hold  that 
wbleli,  without  briaeb   of  dutv.   he  has  had  conveyid   to  him  " 

Siiiue  special  phases  iif  the  (iiH-liiiie  (i|'  pllfettasef  fur  value 
vvitliiuit  iiotiee.  uilli  ^peeial  fcfeii'liee  tii  the  aetpiisit  nui  of 
the  h'i.'al  <  state,  may  he  sliileil  as  follows   ii  )  : 

I  '    .\  iiiorti.'airee     I'l  who  at  Ihe  lime  of  his  ailvatiei-  ao- 


(•I)  111  ri-  Nisbei  *i  Polls'  Coniraet,  |l'"ori|  1  Cb  V.i\.  at  |i  »"J; 
Inioii  Hank  of  Halifax  v  Indian  and  tieneral  Invrsiiiient  'I'rust, 
IfiiiH,  40  Can  S  C.Ii.  .".1".  .o  p  .".l'"  In  (intario  it  Is  provided  b>  Ihe 
(  on\.  vaneiii',:  and  Ui«  of  Ptopiny  .\ct,  I!  S.tl  PUt,  r.  lo!i,  >-  :;''. 
thai  i'  sluill  iioi  li.  le  1  ■  s.sarv ,  in  ordi  r  to  laainiain  the  den  nei  of 
a  piiM  luiM-  tor  valiii  «ilboiii  noilii-,  lo  prov.-  p.i,viu(ni  of  ili>'  tiiort 
tsaci'  luoni'V   or  pun  bah     luomy  or  anv   part  thereof 

(/, )    Pileh.r  V     Itawilns.   1H71'.   I,  K.  7  Ch     :.".'•,  at    p     Jf.S,  L'l    HC. 

Ti'51,  at  p.  :;'.:. 

to  As  alriady  pointed  out  a  )uirchaser,  wluther  for  valiu-  or 
not.  of  tin  li nal  islal-',  v,lio  lakts  v^itli  notir.  arliial  or  eoiistriietive 
of  an  .arliir  <nii:iab|i-  elaini,  lak.s  subject    lo  It. 

I  ((I  .\ii  almoliit,  purrhas.  T  is  (n  tlie  same  position,  but  tor  ilie 
.<iaki'  of  siiuiillriiy  the  proposiiions  are  siaii-d  vsitb  n  fi-renci  to  a 
niortcagee  alone. 


'»-4kM 


|*is    TAKlNt.    l.KCAI.  KSTXIT':  WITHOUT  NDTUK  UC. 

.pnivs  The  l<'i;;il  v>\;'U-  iii  iii»»\  faith  for  value  and  witlu.iit 
».,ii.-.  ..f  :in\  .MilKr  .'.luilal.  .-laini  takes  free  from  s\H-h 
.-laiiM.  altluMi';li  tlie  i.-rsoii  who  .,mv.>s  tlie  iejfal  estate  know 
'ti'.'lv  .-.^mnls  I  fi;in.:  .f  l.ii'ai-h  of  trust  iu  eoiiveyiiiK  il  ii"*! 
:iltlion._'l  liir  iiil.-  IS  ■.luiif.l  ihiniiuh  ail  iiistruni.'ii;  whleh 
,!!M-I..>ir.  111.'  i:irli.r  r.|iiii,ihl.'  rUum.  if  MK-li  instrument  is  eoii- 
i-.-alril  fpiin  'lie  niorltrnifif  i( 

•J  I  If  M  uiorti-'aiiri  has  n>>  !ii>tii-<'  ..I  ,iii  earlier  ctiuitjilile 
.•la  tii  wli.ii  11'-  lak.s  liiv  ni.MlijraL'.-  an.!  a.han.M-s  his  money, 
^u.-li  |.n.in1>  a-  lu'  I h.-n  has  will  lu.t  h.'  aff.-*-!.-.!  In  the  sub- 
...,,i.iit  i..-,i|.l  l,y  him  ..f  noli.-.'  .' ' .  hut  if  he  Iww  not  the 
ti-tril  (Vial.  -II.'  Huhsf.|ii.-iit  (.•-•.■ipt  .if  imii.-c  may  in  some  cir- 
-i5nislMii.Ts  |.i.\.-Mt  his  n.-.iiiiiiiiu'  pi  i.inty  h\  ^'ettill!,'  in  the 
uw«njl  (■:'tati 

■:!  '  A  in.i|1s.'as<«-  in  V'.""!  faith  i.ir  value  an.l  with.Hit  im- 
«»-i-  ".  h.i  a'  'h.'  hill'  'if  his  piircliase  .l.K's  not  !U-<|uire  the  hnxal 
,H.t;,p  ail. I  tli.i.'f.Mv  pr...'"  /'./.'.  iak.s  siihj.M't  to  any  .arli.-r 
e«fiiital.I.'  .-la. Ill   Miav   .,'ani    pti..ntv   l,.\    -.•Itil..-'  ill  th.>  l.'Ual  .  s^ 

ii»t.'  e\.M  aft.-   •.■.-.iMn.-'  M..li f  th.-  .arh.r  elaiiii  provi.!..! 

nftat  W-  has  If'  iHrtiee  Miat  Ih.-  ...ii  ■..■>  am-.-  ..f  the  lesral  estate 
I.,  hi«i*^.MMiIu-.,  a  Uv^-i^i  ni  "usl  ...1  Ih.'  part  ni  th,-  ..-nnilor 
♦»-  thai  th.'  .a.:  -r  ..piUitiil.'  etatmiinl  has  th.'  In'tP-r  ri'jht  to 
<-itf  t'"=-  -h.'  I."_'i'     'State     ■■■ 


<,  ,    !»^li.r  V    kuwlin.'-    is;:'    1.  H    v  I'ii    jr.'',  :l   It.     7-1' 
(O    »  il.al   tiK-     raiisl.  f- .       •  "   «itli   noil.'.',  iia^  tli,    ^aia.    I'll- 
««rv       TV^.    ..tuiiai«-     iall.-l|>l-     . -semt.l.  s    I!,.'    l.rln.'iole    .•M-lv^s.-cl 
It  *    r.T  rf     ti.-  HHl>  M    I'-.M-l:..*!'--     *.•!     «l.i<li  <<)"f''i-H  upon  a   li.ilrt.r 

<i.-r«-m*   rs^i"  to  a   1*1  llinmc;    .Ul.-r   iii  due  .-.nirs,'    .mi.J    n  hi-  m 

„,,  ^,^^f  y  i„i,l,i  t..  .f»u  (-«--/  ..•  dhyu'.!;  .,n,,t„u,  llu  bill,  all 
Ih.'  rinfc^  It  'I..-  holrt*-^  III  It...-  .'.im-s.'  as  r.'mirrtx  !»!!  |..iili.s  I..  Itie 
bill  i.rwr-  ««  -i.ai  h.ilrt.-'  'fl.,  .  .|iiital(l.'  erle.  ipl.-  is  siiUj.  el  i..  an 
|.x.'.l.tiMti  «iii*iur  H.  Ili»i  -xi.r.  ss-'ft  h^  Mu  «..r.ls  in  ilali.s  Wh.  re 
Ih.'  ii.fWrf^-*  *iis  l.l.l.M'lf  a  l.art^  I..  Iti.-  Mipi-r.  ssleti  "f  a'mrc  of 
III.-  .aru.r  -^Wal.l.-  .'lain,  n-  «il'  9«l  t..-  (»  riiiill.'.t  l..  Mk.  udvai. 
tap-  .,f  lll^  — B  tr«id  In  l'.-  .snt*4»'f.H-d  !o!ll.r>  ...  .  liari-.-us 
(av,      lN'<.i     II   .1'.  t>     ?"-'.   ««    P    »<r> 

,„)    Ta»!..r    ■>     li«N«-ll,    UKf.M    A»      ^**.    =«   K f    Mt       In   ..t!ur 
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111  \iTi:i;  \  II    I'lihiiM  I  ii> 


>  |i     A   iniirliiimrr  in   i: I    r.iitli    ("V  \;ilii.    .ii'^l    \mIIiiiiiI    im 

):.•(    \  li.i  ;il   till'  till f  Ids  ■|iI\;ii Iits  n,!    .ii-i|ii!ir  lln'  IclmI 

Osl:iti'  Kill  i.lil.-iinv  Ulr  I"  III  1  il'jlst  IM  ■•.ill  r.'l'  l!  !•■  rnntlid  Im 
|ii'ioMl,\  uvi-r  MIH'llicr  r.|il!l.ilili  .-l.-i'iri  •  li  ■  .  Illlll>v  ijir  .itlli  1 
(■t|lli1:ililr  i-lMilil.ili'  viilivi  .111  iill\  .HMinllv  iiciiuins  llir  Ii'l'mI 
ot.ilr  Ml  L'"<'<l  t':i  I  li  ('<!■  \  .ilili  :ilii|  ■,<  il  ImhiI  iml  :c'i-  nl  I  lie  (  ipr: 
(•111,  pr  .if.ly  cniifii  1,  .1  li-  111.  1m  111  r  r.L;!iI  l..  .-ill  (••<•  \\,r  I.  -al 
I'slnti'    t  I). 

1  .'.  If  11  iniirtiiJIl.'-rr  L'fN  ill  IIm'  Ii'-'mI  ivliili-  11'  .il.l;i'lis  till 
l)i'>.|  ri'jiil  til  (•■il!  fi>f  il  111  ^iii-li  ririMiiiisl.iiii'c*^  llial  iiiiilcr  tin 
III"''  iHTiMMrnii,'  !>,-ir:!i;i:ili!i-.  Iir  ii-i|uiics  |iii..|-ilv  ni'  mn'  iii.il 
li.rji  .  tir  ;iImi  :ii'(|1|'|-i  s  |.riiiiil\  mi  .iii>  ^iliv.  ipniit  inur' _'.'i'ji 
fur  Mi\  .iiivaiii-i'S  iii.uji-  liv  liMii  uillmnl  iHitii-i'  iif  iiitiriiii-iliali' 
ciiriliiil"  .iiiri  IS      /).     Siliiil.irl\    il'a   |HiMiii  aih  ami's  III. ilii'V  1. II 

wonls  a  ii.oilnami'  ranniit  !:aili  |aii.iil>  li\  miIim  .|iii  Ii!  I>  j;iiliii'J 
til  III..  Irmll  t'Stlllr  if  ■  li.M  h.  :ai|Ull.^  llial  islali-  I..  klluttS  II, .il 
lliiii  if  a  iriist  III-  i(iiili>  in  I..Miiir  nl  i!..  i.rr.Mip  auainsi  wliiuii  ih' 
li'i:al  i-mair  is  sniif^til  In  !>.■  >i  I  ui.  s>  I'..  |  l^'il  |  1  (  h  s.  al  i  -"'.  I" 
I!  I  ritl,  al  |i.  ri'.:.;  of.  .1  I!  I'  71.717.  I'lnwll  \.  I.nialiin  aial  I'm 
yliiiial  lianlj.  |lSft:!|  1  Vh.  DUK  al  i.  i.l'..  Il  is  iinl  c.  iiaih  ttluHi.i 
till-  liniilaliiin  on  tlir  riL-lil  m  i;ain  |.iiiiiii\  li>  miIim  i|iu  inly  fiiiliii 
ih  Ihi'  I.  «al  isljili'  aiM.'.i.  >  uhii.-  III.-  iii-aiilnr  lia.s  noiic.-  of  Uh 
lin  iiili    iif    iiiisl    lull    Ih.     t<railtii-    lias    nnt  Jl    llalsliiii>.    i«i»s    nl 

KiiL-laml.   "-'s,    liail.>    v    Itani- s.    1;n!"4|    I    (  h     J'.,  al    p    :;7.    \x   li  i 
5!n.  al   p    '..1,  Jl    I!  (      al   p    7H;;    :   VVli.  \   T  l.C     lai     1-7  ff 

(/i)  'I'lii.-i  riili'  as  In  Uii  hcur  riiilil  m  rill  mr  tin  li  mil  .  slal<- 
t.s  st.i!«1  in  WilkiK  V  l!(Hlilin>;tnii.  17ii7,  J  \.  in  .'.'•'•;  'raylor  v  Urn- 
don  and  Cininl.,  Ilankint;  <d.  Il'mtl  '.'  I'h  -•'.!,  al  l<\>  J'.- Ji;:!  Many 
of  111..  ra.-,i  s  iih  lo  a  "Iwtlcr  riKlii"  amuirtd  roiit>iii|»oranioiisl>  willi 
111.,  luhanrr  urr  cnllrclid  In  J  W  fc  T  I,<'  Ki|  l.'.llf.t;  at  ii.  la:!  it 
l.s  siif;i;i'.slfd  thai  an  .iiuil  ilili  imirmai;' •  «li<>  laad.-  Iiix  advani'i' 
wiiliniit  nnlin.  iimid  nly  <in  a  'iMll.r  iIkIiI"  xulimtiin  nllu  aciiiiind. 
prinidrd  iliiil  till'  rnndiiions  pi  i  iiiluiiii;  him  lo  nly  on  a  Ir^al  is- 
lali   a<'iia;i.>    :..ri|\ilrid    wiTi-   fiilllHiil 

,\s  lo  111.-  iMlti-r  rlnlit  111  tin-  1.  aal  t-tilai.  wlnn  a  prrsmi  pays  ntT 
111.  Ilrsi  of  iwo  iiiortKanfS  on  lln-  iindiTslaiidinj;  iliai  Iim  is  lo  «ii 
111.-  Ii-nal  i-siiil.-  f  ■!■  Crosliti' Hill  v.  Say.  r.  |lHiis|  1  tli  st'.i'..  uiid 
oliapl.  r    JI,    Vrrgrr.   jL'ii] 

(Il    .Si-.-   nt'xl    priTidini;    pa.acrapli 

(M    Lloyd  V    Aiiwood.   '><.''i!i.  3   I)f»;    il  J    till,  al   l'    «f>"      Mi-  is 


Ji-.S    TXKINt;    l.Ki.AI.  KSTAIK   WITIKU  T   NOTK  K 


1".') 


wti.il  1^  111  f;i.-t  .1  il.n-.l  inoi1  ..';,•/(•  Km  u!ii.-li  i^  t^'.k.-.i  uilh.Mil 
Motii-..  ,,)■  llirsc'on.l  mi.m  t'-i-c  ^  tu  liiii>  IMHvliiisr  l!ii  til>I  lii-rt- 
irilL'-  ..11.1  'jr\  in  111.'  '••■-'Ml  <<\:xiv  aii.l  III.  i.l.y  l.,..,.m.'  .■niiUcl 
.„  l.n.Mi'.iit  ,.nli.-llur.l  in„i|..M..'.'  ;is  u.ll  ;,<llntii-'  iii.TLjiiJ. 
in  ,,n..rilv  t,.  ih-  ...•.■..ii.l  mw\'S.\'M-  '  !■  '  -     TIi'-n  !.-n.  r  .|."'ln.,. 


is   iMHiv   -I iti.-.lIlN    (|csi-lllll«-.l    ■■■s    I.-Irl,itl'j    ' 


h. 


rU.,  .nntl..!   to  ,.,i...iiy   for  aMvanr,  s  in  ul.    l.y   1,1 n   .i.iuunt   of 

tho  first  i.iorf.ap-  ali.r  'I.-  inakiU'.  of  :,  lul.f  mori„.'-  tmt  vM.h 
„„,  noli.-,  of  ,1  Tla.  >..I.J.-.-i  is  moiv  n.m.ni.nth  .llM■,l^s,.|  in 
oonii.rlioii   «iili   tlH'  I!,  ^■i^lry   Art  in  clKipl.T  S,  STO. 

IS  lit'  '.■"'.  I!i:i.'  ^  IMHii.>.-^  "I  M:irU)oroiiKti.  I.--.  -  '■  "  ■■"- 
,..1  'l!l;uk«oo.l  V  London  (hMft.ivd  liiink  of  Anstrai.;..  IsTI  l.K. 
r,  j.c  .I',  i,  1,  111  Il;i!sl.uiv  Ijiws  of  Knulanrt.  ".:'"  IIuMinII- 
i.e..  is  known  :is  It..-  -r.-.lii.n-'s  ,„l,„l„  n,  nnuin,,,,.^.  a  l-n..  anribnl.-.l 
!..    Hal.'.   I'.T 

(M  Til.,  do.iiin..  ..I  t.K-kii.^  an.i  oth.r  nil.  <  ,ii.iuion,.l  m  this 
rhapl.T  ar..  h.r.  .lis.'uss.d  vilh-nt  r,.f.T.  n.-.'  to  H..  ■  ft. .  t  ..I  tl,.^ 
I{.i;i.=try  Art  ul.l.l.  is  tH.'  ^''t-J."  <'f  '-lial.l.T  ^  Th.  .lo.tnn.  o. 
tiu'kinK  and  l!...t  of  ronsoli.l;.ti.m  an-  .listinmiish.  .1.  aii.l  tif  ■  ff. « t 
„„„n  tlo.rn  ot  tl,..  I^.^lstl■^  A,,  is  .ti-.,„.=--1  in  -hapi  r  ".  As  lo 
tho  I.md  Till.  ■<  Alls,  s...-  rliapt.r  1" 


II 


(  IIAPTKK  V)ll. 


Till    IJiiiisiKV  Act. 


lir'.'isli.ili'Mi  'it'  in>l'uiiK'iiI.s  ill  (»iitarii'.   p    I"'" 

lirrcct  I't'  iii'l    rcifistciiiit;.   |i.    |(l!i 

IllTcct  111'  iT'.'isi  rat  Hill  as  iidtici'.  |i    li:j. 

I*ii(iiit.\   i>(  icdiistratic'ii.  I".  I  IT. 

I  lii<  iilNtrii'cl  ciiuitalilc'  claMiis.  \>.   11(1. 

Siil)M'i|ii(iil  a(i\  allien  miller  [.rmr  iiiiirlirai.'"'.  |i.   I'J'J. 

I''.fl'ccl   lit'   l{(|.'islf.\     .\i't   nil    |ilii'lltiis,   p.    I'J.'i. 

SiiliiHiralinii  111'  |iiiMiii  pav   MIX  priiT  iiicirli;a««'.  p.  I"_'S. 

.Mrrliailii'S  lii'iis.   p.   rttt. 


.71     Hi  iiislruliiiii  iif  inslruiiii  nls  ni  ihitnnn. 

Till'   Ui'irislrv    Art.   |{S.(t.    I'd  t.  r.    I'Ji.  iiilltaill.s  l!n    fnllnW- 

iiiir  |irii\  isiniis  : 

2    III   lliis   .\(l. 

(«/)  •liisinmi.nl"  ^)\.\\\  iiirhiili'  i\'T.v  Crnwii  uraiil,  and  Oril'  r  In 
Counril  lit  111!'  Iioiiilninn  anil  of  Ontario,  rviry  di't-d.  ■  anvcvance. 
niiiil^.ai.1  .  a.-.~iznnii  111  nf  inmliuiKr.  i'.  riitirati'  iif  discharge  of  laor;- 
tai;.'.  ahsiiiaiii..  Las..  Iioiid,  r.-l.-asi-,  disiharKr,  pmM  r  of  atli>im-y, 
1  aili  r  wliuli  an.v  sm  li  insirmiirni  Is  lAniilrd.  lUiy  liiinil  nr  aurif- 
!iii  111  fill-  ilii-  ^aI.■  111-  imnliiLsi-  iif  land.  »iil.  |iruliati  nf  «ill.  »:r:uit  of 
a-t  iiini.siiaiiiiii.  (aiiliiin  luidrr  tin  li,  inliili'Hi  <,t  l.slnlut  \it  or  ri- 
H' ival  ili.r.iif.  iiiuiiiiilial  li.vlaw.  nriilnali  of  iiromilnKK  i"  any 
<imrl.  luituiii.  Ml  nr  iirdi  r  iil  f.ii .  ilrsiir.-  and  im  ry  oilur  iirllllralf 
of  jiiil^iii.  lit  or  iirili  r  of  any  <oiirl  aflniiny  an.s  in',  nut  or  tiili-  to 
iiid.  anil  r. mill  all-  nf  aiiial;;aiiiaiiiin  nt  Inan  mriMiralloiis.  inr>  opr- 
iliiati  111  iia.Miii  III  nf  i..\i  s,  mani.d  'iniliT  tin-  niriiniaii  s<  al  of  the 
niiiui.  Illy  or  town  liy  ilir  ir'amircr.  cvry  sluriff's  and  Inasiirir's 
di.d  nf  hiiid  sold  liy  virtu*'  of  tiis  olli.  r.  i  v.ry  lontraii  in  wrilinn. 
ii.ry  nid.  T  and  iirncn  dim:  in  liiiiaiv,  liankriipli  y.  and  insolvincy, 
fVirv  iil.iii  111  ;i  Mirs.  >  or  snlidiv  ision  nf  land  and  im  ry  nlln,  liiHlru- 
mini  'Ini.tn  land  iii.'.y  In  iransfirn  d.  di^I•"^l  d  nf.  rliar>;id  inciiin- 
li.r'd.  nr  atr.ilnl  in  an,\    w  !.'-•  .  arfiriiiit;  land   in  (Inlario 

HJI  Kxri|ii  as  Innln  nlli.ru  Ivi-  priu  iilnl  and  siiliji  i  i  In  111.  I'rii- 
>  Islons  of  till'  nixi  followlni!  smina.  all  insiniiii.  nis  miniinn.d  In 
.Hioilon  .'  may  Im'  nslsirrrd. 
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iM.  \Sub-Mi  (\)  l«  Ci)  />r"i"''  I'-r  "■'  I- (;i»(rfifion  of  irmlru- 
wvHts  irithuiil  I'Kiil  il.mnnliiin  i<l  tin    IiihiIh  iiII.iI'<I\. 

(7)  Kxr.1.1  morlcan-H.  rmimibr mcfs  or  ll.ns.  iiiartf  or  ni^'n  liy 
th..  orlKlnul  non.ln.v  of  tl.-  t  io«n  or  uny  |..TB.)n  ihrouKli  «Im.ii.  a 
,„.r«on  ol.lulninB  l.n.r,.  pal.  nl  for  1  .nd  .l.rlv.d  till.-,  no  Insinuu.nt 
afft-rtliiK  tinpiiunted  land  Miall  »m'  rcKlMlered. 

:I5  (1)  An  InBlrmn.ni  olh.r  than  n  will.  Krani  from  the 
Crown.  Ord.r  In  ((mnrll.  I)y  law  or  olti.r  -ininii-nt  mid.  r  tli.-  wal 
of  any  rorporallon.  r.Tllliralf  of  Judicial  prorr.dlnKS  or  an  inKiru- 
in.nt  which  may  \>o  ntlHl.r.d  hy  deposit  of  a  crtltli-d  copv  shall 
not  1...  r.Bist..r..d  tml.KH  accompanied  hy  nn  affidavit.  Form  .  ,  of  a 
BubucrlbinK  wltmss.  not  being  a  party  to  ih.>  Instn  *    as  to  thp 

exwiillon  of  th.>  inslruimnt  by  each  party  who  app.a.  >  '<  hav,.  exe- 
cuted the  mun.-.  s.-ttlnp  forth  th.'  nam.-,  place  of  r.sldence.  aildlllon. 
occupation  or  calling  of  the  wllnesit,  and  d.i.oMnK  to  - 

(u)   The   .xecullon   of   th.-   original    and   of   the  duplUale,    If 
any.  by  th.-  party   i..  whoK.'  .-xeciitlon  Iher.-of  h.-  is  a 
witness; 
(6)   The  place  of  i-xecitliin  by  siu-li  part'.; 
(r)   That  he  knows  that  ih.-  (..rson  who  .•x.eiii.d  the  instru- 
ni.-nt  in  his  pr.s.-nc-  is  th.-  parly  t.i  th.-  instrum- nt  M 
to  whow?  fxecution  Ih.reof  h'-  d.l'os.  •-;; 
(<f)   That   he  is  siibscrihinR  witn.ss  to  the  Instrum-nl. 

(2)  The  aindavlt  shall  b.-  mad.-  on  or  .securily  aitaclied  to  the 
Instrument, 

(3)  An  ln.Htriim.-nt  may  be  r.-KlMered  n.  ihstandinK  that  Ihe 
Christian  nam.-  ..r  nai.i.s  of  the  suhscribinK  wlimss  makini;  ihe 
altldavit  is  or  an  only  s.i  forth  th.rein  by  initials  or  abhr-x  iath.n. 
and  not  In  full. 

H)  -n..-  proof  ..f  th.-  .x.-.ution  of  an  In.strtim.iil  rua.l.  b.r.'re 
the  ftrsl  dav  of  S.  pt.iub.T.  l''l...  which  was  Hullicl.nl  !.n«>f  f"!"  "  «• 
Istrati.m  Infor.-  that  da.v.  shall  I..-  suinci.-nt  iK.of  for  ivuisiniiion 
und.-r  lb.-  pro>isiotis  of  this  Act. 

8M  An  instruiii.nt,  n..t  puniortini;  lo  lonv.y  tin  lanil  ih.r.in 
m.Miion.d.  hut  wliPli  in  its  natnr.'  is.  or  puri-.irl.-^  f.  h.-.  i:i*'i'  a« 
a  .s.run.N  f..r  ih.-  i.a.Mii.  nt  of  a  d.l.t  or  lial-iiit>  ni.urr.d  h>  ihe 
person  ex.culint;  th.-  same  In  i.sp.cl  of  a  puichas.-  ..r  .1,Un.i>  of 
any  Koods  or  in  resp.  ct  of  an  ad^anc-  or  l..»i.  ..f  iu..n.y  sliall  not 
\».  r.-slst.red  unl.-ss  th.-  alhdavii  ..f  ex.cull..ii.  Komi  ...  Mai.s  that 
ilie  tnstr.im.-nt  wsis  r.-ad  ov.r  an^l  .  xplaln.d  i..  !h.  p.  rw.m  .x.euimB 
lb.  sum. .  and  that  he  .-.pp.-ar.d  p.-rfeclly  lo  uiid.  rsiand  lli  same. 
ami  vuf  Inform.-d  ihat  i.  iiiiu!:.  !..■  r.-Kister..l  as  an  .ncuiul.nim-.  on 
■ilf.  I&od   (It). 


(.       ^n  instnim.-nt  of  ilic  kind  mentioned  in  »    "f  is  an  .i|uit- 
abb    m.  image.     As   I.,    il..-    n. .  -  ssily    for    retji.straiion   of   .-.luitable 


inniiai 


1 1 


i   ^' 


M 

Is  t 


108  CM  MTKI!    \  III     Tin;   l!Ki;isT!!V    \i    T 

17  ,1,  I  111  -^  ..111.  i«l!..-  |.r.nl.t..l  .Mr.N  liiMriiin.ti!  «lii.h 
II,,, >  I.  i.L.si.r..!  iili.l.r  ihls  .\>t  ^^li^iH  I"'  r.  ;lM.r.d  iM'<'n  ^iml  1'^ 
.l.lU.iv  t,,  ;iM.1  .1.1...SII  «illi  tl.,  I.  .-uirar  .,f  il..-  Insir.im.  ill  or  ./ 
a  .lui.|l..ii.    ..!■  iiili.t    ..lU'in.il   p^irt   lli.i-.of   »lili   all  n.r.  ^sill•^    iiMl.lii- 

Mil,  anil.  mil.  >>  .ih.rwis.    fi I.  "I,  •^'i>   f^ml'  iii!=lni"i">'   "I"'"  '»■ 

r.  .■.Hil.il   at    full   l.ii;;il.    In   Hi.    ri..t..i    1 k,    imliKliliK   .v.r>    .■.ilili 

rai..   aii.l   alli(1:nlt    a< .  ..tn-ain  ini:    li.      vfi.l    nwlflrar's    n  rllfi.al.  k 

(.)  Tin-  r.  Lisii-ar  -lu.ll  ii.ii  li.  Iioiiii.l  i..  r.  i.h.  fur  n  I'lviration 
i.r  lo  r.!;l!'l.i    an    lii:  u  ii!p.  ni    mil.  ^-   Hi-   |i..|"r   <■>>   iir.    lii-t    I'aW 

4H  (li  \\  !.•  n  a  M-.T'^at.  lui-.  .  ii.l.irf.  il  lU'nii  1'  lli'-  «'"<1- 
■  II.. I  I..  In  r....i,l..l  in  full."  111.'  iiiLii^ai:.  I'liiill  I1..I  I"-  c.l.l.'i  int.. 
II, !•  r.';:lslr>    liii..k 

(-.')  T!..-  iiiiirltaK.-  sli  .11  I"  nniiit..  r.<l  as  olli.r  iiiMniiii.  niH  ar<- 
r..iiilr.<l  lo  I..'  niMiit..  r.<l  in  Hi.  i.i:i>-lr>  l'<">k  In  Us  |.ri.p.  r  unl.r. 
.ui.l  111.'  luaiLiiial  n..i.  mail,  as  r.  .|iiif.il  !■>  s.  illiin  :.:'..  anil  Hi.  r.  u- 
isirar  ^llall  al   Hi.    In  i.    .'f  Hi.    r.  ulsiraili.n  .  ni.r  i.i.pi.sli.-  Hi.    uuni 

I..  1    in  111.    i.:-isir>   I k  Hi.    mui.Ih  '•Miiritam    not   r.  iiiril.  il  in  full" 

an. I  shall  al.-..  ■-l^.'  Hh  >la'.  :iiiil  nam.  s  i>f  tin  Parii-s  to  ihi'  mint 
fi:i'.:,-.  |Hi,  :i'  i..iint  f..  i.il.  Hi.'  lal.-  ..I  llil.T.sl.  111.'  iUimiinl  anil 
d.-.i-s  ..f  i.a-.im  III  s.  I  ..t.i  in  Hi.'  |.t'..\  is.>  l.'i  r.il.iuptii.n.  Hi.'  Hiu.'  HT 
^^li.■l,  .li.  iiM.ri'jai:.  i-^  ti.  run  ami  smli  a  i|.  sn  i|.lt..ii  ..I  Hi.  I.iml 
111.  .,  iM  m.nli..n.il  as  will   r..H|il>    iil.niif>   Hi.    luralmti  I    ( '- 1 

( :;  1  Tlf  f..'  pa.val.l.  I.. I  r.  ;;isira!i..n  niit  iniliiiHn-  unit.'  Hian 
fi.iM    iliHiinil    par.'. Is  ..f   l.iiiil,  liaiini;  a  s.paral.    h.ailiim   in   Hi.'  al>- 


sii    rt    init.  \.   stiail   1..     '1 


anil   f..r  .  aili   artilitional   |.ardl    lo- 


iliiii'lnu  .liin    ii>  I..'  mail,    iin.l.  r  ..   s.pai.n.    I,.ailinr    in  Hi.    al.Mruct 
Inili  X.  tU.'  i.ni.i 

(  n    Wli.i.    till-  niiirl'ja;:.    .•ii,l.rar..s  Iwii  or  mi.ri-  parr.ls  of  lanil 

Kiliiat.     in    ilifT.r.iil    niiinl.  i|.allti.  s    in    Hi.-    sa r.i;istry    illvinion. 

111.  rr  shall  Im'  palit  a  fiirlli.r  I..'  of  uv.nt.*  lU.    I'.nis  l..r  i-aih  iiiiinl- 
ripilliy   aft.r   tin-  first. 

(".)    Afi.r  Ihf  ri'ttslrallnn  i.f   lln    inorlj:aii.'.  Hif  rr>;islrar,  upon 
III.    apl.liratiiin  of  an>    in  rson  ilaiiiiini;  to  Im-  Inlir.  sl.-d  in  llic  niort 
Kuuid    lanil.    sinil    upon    imyni.  nt     of   Ui.    pr<»crit>.d    f.-rs,   It-Bs    llie 
amount   alr.ady    paid    for   r.clRlrali..n,   .nliall    raiis..   Kiiili    inorlKa),'. 
I,,  b..  r.  roril.il  In  full  in  tin-  r.KlMry  hiMik    (./). 

(il)    Tl..-    r.;;islrar   shall    inilnai.'    in   Hi.'    alislrarl    indi-x    in    the 

niorlKat:.  s,  s..-  ST."..  i«'ni      As  lo  ..jiiitalil >rlv;an.'»  Bi'ni-nilly,  »w 

chapter  ,". 

(Il)  'nil-  words  .  nrlns»-d  within  s.|iiar.  Iirack.ls  wcri'  adil.'d  In 
I'.lfi  hy  111.    sialiit.'  I,  (i    r.,  r    J4.  »    ."i 

(.  )  In  l"lx  hy  S  <;.  a,  1-  •.':.  s  .'..  ihi'  (>'>'  piiyahU'  wa.t  d.anKUl 
friim    J I    lo   .<!  .',.' 

I'M  '111.  f. .  s  i.a.val.l.'  to  a  ri'>;islrar  wh.n  diM-i'ni.nls  art'  "r<»- 
ii.id.d  In  full"  ar.    i.r.ivid.d  for  1>>  s.  '.C  of  tin-  slatiitr.     In  I'.'IS  by 
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ras..  ..f  111."  nulHlriill-.n  <.'  a  irioii;:;.^-..  .  n<l<.i  s.  .1  'Nol  lo  l"-  r....r.l.d 
111  full.'  that  111.'  Hjim.-  Iiiis  not  li. .  ii  n  ri.rii.  .1  In  full,  iiml  «'■•■•'  't 
has  afl.r«arilH  l>.-.n  r.-cnrrt.-<1  In  full  uiid.r  Hi.-  ,.r.>x  IhIoiih  ..f  n.l.- 
B..<u.>ii    :..   III.    i.'-isinir   ohall    not.-   In    tlif   atiMrarl    ln<{.  x    iir;-**! 

til.'  >nn\.  •■«Mlm i.niiv  r....r.l.^t  in  full."  KlMn;:  ili.-  <tat.    ..f  n.orrt 

Int:  iinil  ili.   nnmhiT  anil  I'nu.-  nf  lln'  r. nlxlry  U  ok 

(7)  In  lliln  m-<lliin  tin-  wi>rd  "iminnatir."  uliall  Inclml.'  Hi. 
aKKlKri.,.  of  n  ii  -.rlna!.-.'  aii.l  a  p.  r«.n  ..htninlni:  any  M.uilty  n.nnnL' 
»tllm  111.'  i-rni»  of  s.rtlon  W.  and  !li.'  word  "Mi.irt«ap."  shall  in- 
•In.l.  Mil  as-i  nin.  Ill  of  :i  iiioritia.:.'  and  an  ai;i<-Mi.  nt  u  ■  xt.  nd  li  <• 
tliiii-  f..r  i.a'iii.iit   iif    1   I,  iirlirai-.    .>r  an;    mk'.  s.-niiiiy 

SH  \Thi::  «"if/"n  iwri'lm  <>>r  i<  ipHliiAiun  >/'  n'Aii.x  of  inr- 
risum   III'    .I'.""    lit  I'll'    r'lHMiM'./   ni   <i    »io/7'/'if;'-.  I    (•  ) 

.V»  Tl.-  r.^ist-alUm  of  an  InMrmu.nt  .x.iiil.d  I.,  for.'  111.-  I'.t 
da'  of  .laniiar..  l-ii'..  may  li.-  mad.-  tliroiiKti  a  ni.niorlal  or  h>  ■•  r- 
lllinii,'  or  ...h.  r«i>..',  .is  i-nnid-d  l.y  Ho  l."  In  fore.-  I>.  for.'  ilial 
rir't.' 


,  luntl  1  "I    11,1,1 1 Li'iiV  1    f '' 


III  „l,      l<ll      III,      !,<Ji!<ll(lll"'l     1,1     il'»- 


It  is  ,,i,.\i.l.-.l  l.v  t!u    U.L'isli-y  A.'t.  K.S.o.  t'ti:.  ,'    124,  s. 

71     :'s  I'liilows ! 

71  (I)  Aft.  r  111.'  craiit  from  111.-  Crown  ot  land,  and  l.tl- r» 
pai.nl  iHMii.d  th.rt'for.  cM-ry  lr.sirmn.nl  aff.'.tln«  Hi.'  land  or  any 
im'l  tli.ivof  shall  I..'  adjiidcd  fraudul.'ni  and  ...id  auainsi  any  snh- 
M.iu.-ni  i.nrch;iK.r  or  niorman:..'  for  \aliiabl.-  ronsid.ralion  willionl 
a.  nial  iiolln',  iinl.'ss  surh  instniiiu  nl  is  r.siisl.r.d  liifon-  Hii'  r.-K- 
i.-liaiion  of  Ih.'  instrurn.nt  iind.r  wlildi  Hi.'  snl.».'.im-ni  I'linhas.r 
or  inortKai;.'.'  oUiiniF. 

CM  This  s.riion  shall  not  .-v'.nd  lo  a  Las,-  for  a  Urm  not  >  x- 
,..,IHii£  s.Mii  >.ar;  uh.r.  th.  a.liui!  foss.  ssion  co.  s  alon-.;  wiih 
,1,  i,,i. ...  0,1  li  shall  .M.nd  to  .  v.'ry  has.'  for  a  loncir  i.  rm  than 
h.  \.  n  ^.ars 

\  i;    ',,  <■    ■:,<.  s.  To.  it  WM.-*  also  i.-oMd.d  that  Ho-  .■oum'il  of  an>   muni- 

,i|,,,l|ls.   havini:   :■.    ropulitlon  of    J'".. .r    inon-,    lumlit    In    l.>law 

I.H.u.l.-  that  a  lav  u.\  .  N. .  .dill'.;  ,m.  i.  nth  ..f  .m,-  pw  .-.n-um  mH.n 
i'„.  Slim  of  I'lon.-v  M.'ur.d  i.y  .v.  1,  inHriim.nt  In  \'aN  „l  i  ,..rt;;ai;.' 
or  rh.i'O'  n-f;i.-t,-r.d  in  .,  i.  ■.■isn>  or  land  lilhs  oili.-  ufoii  lands 
,.,,,,,„  ,,„.  ,,,.,„!.  ii.ahr    sh.mhl  h,.  paid  hy  H,.    p.iriy  r.^lM.rinu  the 

s.'mi' 

(1    S..'  .Iiiptir  :'l.   Sill,    iiiiihr   /'I....I    iif  Sill,     V<"'' 

t!)    S.c  ihalil.'r    I!'.   iijsi.N'n.;.    or   /.'.i  ohi  •  i/'"" '  •   5<1*»^.   l"*- 
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CHAPTER  V:il.    THE  REGISTRY  ACT. 


[il  i 


■n-' 


Subs.  1  rc-cimcts  in  piinciple  a  i)rovisi()ii  of  the  ori^ifinal 
statute  of  17!).")  (y).  Tliat  stiitutc,  h(m(>voi-.  made  no  exeep- 
tion  in  tile  case  of  tiie  i)afty  clainiinji  under  tlie  subsequent 
reiristereil  instrument  havintr  actual  notice  of  the  prior  instru- 
ment, and  it  was  only  in  187o  that  the  corresi)onilinn  section 
(if  ttie  statute  of  If^GS  (h).  was  anietidecl  by  the  insertion  of 
the  Words  "without  actual  notice"  after  the  word  "consider- 
ation" (/).  The  i>urpiise  of  the  amendment  ij)  was  to  make 
tli(  section  accord  with  the  predecessoi-  of  s.  72  of  the 
present  siatute  which  contains  an  cxjilicit  statement  of  the  f?en- 
cral  principle  lliat  priority  of  rcj.'is1  ration  shall  pi'(>vail  unl(>ss 
tlie  person  chiiminn'  by  virtue  of  piior  icj-i-islralion  tal\cs  with 
ai'tiia'  notiecof  a  prior  instrument   l/.i. 

tJi'iHiaiiy  spcakiiit;'  i-oiislracti\('  notice  (/)  of  an  ^-arlicr 
instrniiuiit  uili  not  affect  a  [icrson  claiminir  li\  vii'tueof  ]irior 
rcfiistration.  but  llie  doctrine  of  construetivi'  notice  is  jire- 
served  in  one  instance  under  tlu'  |{ei;istry  Act,  namely,  under 

Sull-S.    :!   of   s.    71    i|Untrd    aiiovc    {III). 


('!)   ?,:,  C.  •:,.  c.  5:   ff    C.S.r.c.  185!',  c  s;»,  ss.  44,  53;    lioiidy  v. 
Fo\.  1m;ii.  L'!i  CCIt.  <;t,  at  I).  71. 

(/()  :',i  V.  c   L'li,  .s,  fit. 

(/)    :','■.  V.  c.   17,  .s.  7. 

(;)  I'ciii.s  V.  n.vsi(>i>.  imi.  ;;ii  o.l.r.  511,  at  ji.  r>i4,  it)  d.i..r. 

r,.",l.  at  p.  i^')i'.  In  n|\nl.v  il  ua;;  alnad.v  cstatilisliod  tliat  a  piTson 
taUiii.u  under  a  rcuisii  ri'd  iIl^lnl^l(  lit  with  actual  nolin'  of  an  larlicr 
instniiui  nl  was,  on  tlic  L'round  of  Ir.aud,  not  cntitlid  to  the  iii'otoc- 
tion   of   ilh'   sl.itutc.     .Millar   v.   Stnitli,    1S73,    2r.    C. ('.(". I".    47,   at    \i\>. 


(I.)  Sir  S74,  ntfrii.  .\s  to  tlie  same  luinciplr  in  New  Itruns- 
w  ick  and  Nova  Sootia,  see  .Neu  l!runswi<k  Hy.  Co.  v.  Kell.v,  ISHI),  L'fi 
Can.  .S.C.If,  nil.  alllnninf;  ?,"  N.IM!.  "le;  Tom  (iun;;  v.  Fonu  l,ee, 
\'.<\r,.  IS  N.S.Ii.  :',17,  22  P.1,.U.  SC!1 

(I)  .\s  to  tlie  iMiuitalile  doctrine  of  const nictive  notice,  see  chaii- 
ter  7.  F'/i'ilnlili-  I'rinnpli.s  i/ur,  riuiiii  I'niinlfs.  §*;!;,  and  in'ni.  !i§75 
and  77. 

(/(()  The  iirovL-^ion  iis  to  refiistralion  of  lea.'^es  in  its  i>resent 
form  dates  from  ISfiS:  29  V,  c.  24,  s.  67.  Prior  to  that  date  there  was 
a  similar  provision  us  to  lea.ses  not  eyeeodinr.  twentyime  y-.a.-s:  C  S, 
i;.C.   185;t,   r.   8!t,   s.   4,5. 


§72.  EFFECT  OF  NOT  REGISTERING. 


Ill 


If  a  lease  is  for  a  teiin  not  exceeding  seven  years  and  the 
actual  possession  goes  along  vith  the  lease,  a  subseciuent  uur- 
cha-ser  or  mortgagee  is  put  upon  enquiiy  by  the  possession  of 
the  tenant  and  is  affected  with  constructive  notice  of  such  ten- 
ant's  rights.  If  the  lease  is  for  seven  years  or  longer,  or  if  the 
po.sscssion  docs  not  go  along  with  the  lease  ( «) .  and  if  the  Iciust^ 
is  not  registered,  a  jierson  claiming  under  a  subsequent  regis- 
tered instrument  without  actual  notice  of  the  lease,  takes  free 
from  it. 

Wheiv  a  lea.se  made  far  a  term  less  than  seven  ycais  con- 
tains a  covenant  for  renewal  for  a  further  term  which,  add.^l 
to  the  original  term,  makes  a  period  exceeding  seven  yiars.  in 
that  case,  if  the  lessee  is  in  jiossession,  the  lea.se  does  not  re- 
quire registration  in  order  to  be  valid  as  against  a  mortgage 
of  tlie  land  which  was  I'cgi.stered  during  the  original  term  (o). 

Hut  where  a  les.see  during  the  currency  of  a  lease  for  five 
years  obtained  a  lease  for  a  further  tenu  of  four  yeais  to  com- 
meiK-e  on  the  termination  of  the  tirst  lease,  it  was  held  that  the 
second  lease  being  unregistered  could  not  jirevail  ayainst  a 
mortgage  registered  at'ter  the  secoiul  lease  was  niiide  but  l)e- 
fore  i)os.session  under  it  began.  In  order  to  obtain  the  pro- 
tection of  the  statute  there  nnist  be  not  only  a  jn'csent  lease 
but  pos.session  uiidei'  it  (/<). 

Tile  exception  made  by  s\ib-s.  2  of  s.  71  in  favour  of  lessees 
in  certain  circumst.iiiees  would  no  doubt  ]irotcct  the  assignee 
of  a  ie.ise  for  a  term  not  exceeding  seven  years  if  the  actual 
Iiossession  is  in  accoidniice  with  the  lease  and  assignment. 
because  the  possession  of  the  a.ssignee  woidd  |i\it  a  subse(iaent 
purchaser  or  mortgagee  of  the  land  upon  en(piiry.  The  ex- 
ceiition  would  not,  however,  protect,  as  against  a  luireha.ser 
or  mortgagee  of  the  land,  a.  person  claiming  under   an  a.ssign- 


■;    i  I 
!    I 


(n)   Kinnear  v.  Aspdcn,  1892,  1!)  O.A.R.  468,  at  p.  471. 

(i>)    L.alrh  v,  Prleht.  1869.  16  Gr.  6-53. 

(;>)    Davidson  v.  McKay,  1867,  26  U.C.R,  30G. 
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I  IIAI'TKK  VIII.    THK  I!K(;]STUY  ACT. 


lilciit  fl'dlll  tlir  Irssnr  (if  1  lie  i-it;lit  lo  rccfivc  tin-  I'ciils  iiiui 
pi'oiiis  (.!■  ,iii\  dtlii  r  I'itilils  nt'  llic  Icssiii'  icliitinji  to  llic  ImtkI. 
Siii'li  all  :issii;niiuiil  I'lniii  llic  lessor  would  lie  an  ilist riliiuiiit 
"at'iVci  iiiu  liind"  williin  s.  "J  wliich  inifrlit  he  rctristorcd  under 
s.  :)!.  of  thu  lu'iiistiy  Act  !(/),  and  would  tlicrcfori"  fall  within 
suli-s.  1  of  s.  71. 

.\n  uiircL;:s!c>rcd  iiistnniicnl  is  not  by  s,  71  I'cnil.Tcd  void 
for  all  jiiirposcs.  1 1  is  valid  as  between  the  jiarties  to  it  (n, 
and  is  \did  only  as  au'aiiist  a  pcison  takintf  for  valuable  con- 
sidciatioii  1  .V )  and  witliiut  notice  under  a  snbsciiueiit  rejiis- 
tered  instrument   (  /  i . 

A  trrantc  for  valu(\  who  takes  without  ni>tiec  of  an  (>arlier 
cnn\c\ancc  I'roi.i  the  same  iirantor  and  who  ref,'islers  his  eon- 
vcyaiic(>  before  tlio  r(>f.rist ration  of  the  earlier  eoiiveyance.  may 
na'iilain  an  action  to  have  the  <'onveyanec  in  his  favour  de- 
Vlare<l  entitled  to  |iriorit\'  o\cr  the  earlier  conveyance,  but  he 


ii^''" 


('/)  See  STl.  siiiini.  As  to  what  is  included  in  a  conveyance  of 
land.  SCO  s.  15  of  the  Conveyancing  and  Law  of  Property  Act  (luotcd 
In  chapter  1,  IntrtnUutury.  85. 

()■)  One  Sootheran,  having  obtained  a  conveyance  of  land  from 
one  of  the  defendants  and  roRistired  it,  executed,  more  than  ten 
years  before  action,  a  reconveyance  to  both  defendants,  endorsing 
thi'reon  a  forged  certificate  of  registration,  and  later,  within  ten 
years  before  action,  mortgaged  the  land  to  the  plaintiffs,  wlio  had  no 
notice  of  the  reconveyance.  It  was  held  that  tlie  reconveyance  was 
void  as  against  the  plaintiff.'!,  and  that  tlie  defendant.s  were  not  pro- 
ticted  by  the  Limitations  Act.  because  the  reconveyanc(>  wa.s  valid 
between  the  parties  thereto  and  no  action  could  have  been  brought 
agaiiis'  the  defendants  before  the  date  of  the  plaintiffs'  mortgage. 
McVity  V.  Tranouth,  fl!tOSl  A.C.  fiO,  reversing  ;!i;  Can.  S.C.R.  455,  9 
OI.R.   le,-,. 

(.s)  Miller  V.  Halifax  I'ow.r  Co..  l!ll.-,.  IS  N.S.U.  P.TO,  24  D.L.U. 
1!!':  narb.r  v.  McKav,  ISftii,  l!i  OH,  v.;  Leech  v.  Ixvch,  1805,  24  U.C.R. 
I'.IM:   I'rasi  r  v.  .Siulirrland.  is.-.l.  2  dr.  442. 

(M  .\n  assignee  for  the  tunc  lit  of  creditors  is  not  a  subsequent 
pureliitser  lor  valuable  consideration  within  tlie  meaning  of  the 
slalutr.     Craig  t.  McKay.  Il^ne,,  12  O.L.I!.  12L 


.' 
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is  .u.t  ontiflci  to  havo  tlu.  rarlior  o.,uv;,.yan.-,.  t-auedkcl  or  to 
havo  the  rctfistratioti  of  it  vacated  (n). 

Tho  ofl-,.,.t  of  an  award  under  the  Ditehes  and  Water- 
e<.ur.s,..s  Aet,  K.S.O.  If.U,  ...  2ti(l.  is  to  sul.jeet  the  lands  af- 
fected by  it  to  an  easement,  and  the  award  is  therefore  an 
"instrument  alTeetin-  the  land"  \nthin  the  meanin-  of  ss.  2 
and  71  of  the  Kejristrv  Aet.  Therefore,  if  the  aw.-ird  is  not 
re-isten-,!  it  is  void  as  against  a  siil)se.|uent  purehasei'  uilhout 
notice  of  one  of  the  j.arcels  of  land  affected  thereby  (i-). 

An  .■as..ment  or  other  le-al  rifrht  or  interest  arisinj;  by 
implication  but  not  expressed  in  an  iu.sfrunient  whieh  ca^i  be 
rej,';ster-ed  may  bo  f,'ood  as  ajiainst  a  snbse.iucnt  i)urehaser  or 
niort«ai,'eo  without  notice  daiminif  under  a  registered  instru- 
ment; because  it  is  only  an  un.v-istcred  instrument,  not  an 
uure-i.stere.l  ri-ht  or  interest,  that  is  made  void  by  s.  71  in 
eeilain  circum.slanccs  (ir). 

§73.  Efftit  of  rfyiftlnition  as  notice. 

The  original  Retristry  Act  of  Hito  did  not  [.rovide  either 
that  i.riority  of  retristration  should  prevail  or  that  the  n^is- 
tration  of  an  instrument  should  constitute  notice  to  anyone. 
It  was  thei-efoi-e  held  that  where  a  mortgagee  t.)ok  a  subse- 
quent eoiiveyaiUH'  of  the  land  as  security  for  a  further  ad- 
vance (giving  a  bond  to  reconvcy  on  payment  of  the  whole 
dei)t),  he  was  entitle<l.  by  virtue  of  the  doctrine  of  tacking, 
to  priority  as  to  the  whole  debt  a,s  against  a  mesne  rcgi.stered 

(h)   Will-  V.  Niagara  Grape  Co.,  1886,  11  O.K.  700. 

(r)  I),lbri(i«e  v.  liruntford  (Town.ship  of),  l;il7,  40  O.L.R.  443, 
38  D.L.It.  G77,  applyinj;  and  following  lioss  v.  Hiiiitor  1882  7  Can' 
S.C.H.   28f). 

("  )  s...>  Israel  v.  I^.itli,  18;hi,  20  O.K.  361,  in  ,'i7:!,  infni.  wlipro 
the  (|\iistion  of  rights  or  intcrcst.s  not  cxpressrd  in  a  written  insiru- 
nuni  1)111  arising  t)y  Implication  is  discussed. 
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oiicuinbr.iiicf  of  which  he  hiul  im  notico  {s).  The  law  was 
chaiif^'il  in  IH'iO  by  the  ciiactiiioiit  of  a  provision  sitrcifically 
(liivctcd  atraiiisf  the  (hM'tiiiic  of  tackiiiu:  and  of  a  provision 
that  the  roj,'ist ration  >>f  an  instrnnicnt  shouUl  in  p(iuity  con- 
slitulc  notice  thcriiof  to  all  jicrsoiis  claiming  any  interest  in 
the  land  siibse(|uent  to  such  rej;istration  (i/)- 

The  Hetfistry  Act.  R.S.O.  1!)14,  c.  24.  s.  75.  i)rovidos  as  fol- 
lows : 

75.  Th(>  registration  of  :m  inslniiinnl  under  tliis  or  any  former 
An  sliall  constitute  notice  of  the  inslnimenl  to  all  iiersons  i  iiiiinK 
any  interest  in  the  land,  subseiimnt  to  kucIi  registration,  notwith- 
standing any  defect  in  the  proof  for  registration,  tint  nevertheless 
it  shall  l)e  the  duty  of  a  registriu-  not  to  register  any  instrument, 
except  on  such  proof  as  is  acquired  by  this  Act. 

I'nder  this  section  the  t'.fTe<'t  of  rcfiistration  is  that  even  a 
mere  eipiitahlo  inteiv.st  oxpre.ssed  iti  a  registered  -itriiinent, 
for  instaiieo,  under  a  re<;isteivd  assi-rtinient  of  the  iienefit  of 
Hit  agreement  for  the  pir'cliase  oi  land,  will  be  «ood  as  a^'ainst 
a  siibseiiiient  inortfjaj^ee  or  fjrantee  of  the  lejral  estate  (z). 

A  siibse.|nent  piireha.ser  takes  subject  to  an  instrument 
which  is  in  fact  upon  the  rcfristry.  notwitlLstandiiiy;  that  the 
proof  of  execution  is  defective  ((/)  unless  iiorhajis  in  the  ease 
i)f  a  rc^nslralion  which  is  a  nullity  by  rea.son.  for  iiistaiu'c,  of 
the  ibsence  of  any  affidavit  of  execution  (!>)■ 

K(  jjistiation  of  a  niorti^a'-'c  on  lands  before  the  issue  of  the 
pate'it  f"-oin  till-  crown  does  not  constitute  notice  to  a  person 

f.i)  Street  V.  Commercial  Uanli  of  the  Midland  District,  1844, 
1  'ir.  1B9.  The  judgmint  of  Uol)inson,  C.J.  conUiias  an  elaborate 
discussion  of  the  doctrine  of  tiicking. 

(V)  13  &  14  V.  C.  63.  S.S.  4,  17:  C.S.U.C.  1859,  c.  89.  ss.  rj6.  47. 
A  provision  as  to  tadting  is  now  contained  in  s.  73  (in'rn,  §75). 

{z)   Cope  V.  Crichton.  1899.  30  O.R.  603. 

(a)  Rooker  v.  Hoofsletter.  1896,  26  Can.  S.C.R.  41.  afTirming  22 
O.A.R.  175;  Armstrong  v.  Lye.  1897,  24  O.A.R.  543.  27  OR.  511. 

(h)   Uooker  v.  Hoof.stcter.  26  Can.  S.C.R.  at  p.  46;   Murchlo  v. 
TherlauU,  11198,  1  N.B,  Ei.  588. 
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who  afterwanlH  obtains    the  patent  without    actual    notice 
of  the  mortgage  (c). 

An  equitable  lien,  eharpe  or  interest  affecting  land  which 
is  expre8.sed  in  a  written  instrument  falls  within  s.  71  (d). 
If  the  instrument  is  not  registered  it  is  void  as  affainst  a  sub- 
sequent purchaser  or  mortfraRec  for  value  claiming  under 
a  registered  instrument  without  notice  of  the  equitable  claim. 
In  the  cr..se  of  an  cfiuitable  claim  arising  by  implication  and 
not  e.xjiressed'in  a  written  instrument  which  can  be  registered, 
special  provision  is  made  by  s.  73  if  the  statute  (c).  There  is, 
however,  no  similar  prov  isiim  as  to  lejral  interests  or  rights  in 
land  arising  by  implication  and  not  expressed  in  a  written 
instrument  which  can  bo  registered,  and  there  Avould  appear 
to  t)e  nothing  in  the  statute  to  deprive  such  legal  interests  or 
rights  of  any  priority  whicli  they  may  po.ssess  apart  from  the 
statute.  It  will  l)c  obscn-ed  that  s.  71  in  certain  circumstances 
makes  void  unregistered  instruments,  not  unregi.stered  rights 
or  interests. 

Thim,  the  owner  of  two  adjoining  lots  of  land  conveyed 
on(!  of  them,  and  thei-eby  impliedly  granted  all  those  contin- 
uous and  ai)parent  easements,  including  rights  of  drainage 
and  aqueJuct,  over  I'le  other  lot,  which  were  necessary  for 
the  rea.sonable  use  of  ',  k  property  granted  md  which  were 
at  the  time  of  the  grant  used  by  the  owner  of  the  entirety 
fo?-  the  benefit  of  the  part  grantetl.  It  was  held  that  the  im- 
plied grant  of  c:i.scments  was  not  within  the  Registry  Act 
and  was  good  against  a  subsequent  purcha.scr,  without  notice, 
of  the  servient  tenement  (f).  In  the  alternative  it  w;w  held 
that   if  the  tirjin'   was  to  he  considered  an  express  grant  by 


(c)  R(>  Roed  V.  Wilson,  1893,  23  O.R.  552. 

(d)  See  §72,  supra. 

(e)  See  §75,  infra. 

if)  Israel  v.  Leith,  1890,  20  O.R.  361. 
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virtue  of  tho  ((iiivi'vanciiii;  aiht  Law  of  I'lopiTtx  Act  (</),  the 
rt'tfistratiou  of  the  cnnveyaiiee  of  the  doiuiiiant  tenement  was 
notice  to  a  sul)Ne<|ueMt.  |)urelias(>r  of  the  servient  tenement. 

This  decision,  so  far  as  it  I'elates  to  an  exi)ress  tjnint.  seems 
at  first  siirht  liai'dlv  consistent  witli  what  aiipeai's  to  he  the 
ireneral  intention  of  tlie  statute,  namely,  that  a  subsiqnent 
purciiaser  siiall  talie  subject  only  to  prior  chiiins  of  which  he 
has  actual  notice  or  of  which  he  would  receive  notice  by  a 
Hcarch  in  the  iciiistry  office,  and  to  that  extent  the  decision  is 
unsatisfaetor\.  A  search  in  the  rej^stry  otiice  would  not,  in 
the  case  in  ipustion.  necessarily  brint;  to  the  actual  knowl- 
edge of  the  sulisc(iueiit  purchaser  of  the  servient  tenement  the 
existence  of  the  earlier  ci  .eyanee  of  the  dominant  tenement. 
At  most  he  nufiht  learn  that  his  vendor  was  at  one  time  the 
owinr  of  both  parcels  and  be  iiut  upon  encpiiry  as  to  the  dis- 
position such  owner  had  made  of  the  other  parcel.  On  the 
other  hand,  the  above  mentioned  fieneral  intention  of  the  stat- 
ute is  perhaps  only  a  deduction  from  the  ordinary  operation 
of  the  statute,  and  the  decision  seems  to  be  in  accordance  with 
a  strict  readint;  of  .ss.  71  and  7").  The  protection  which  s.  71 
confers  upon  a  subsequent  purchaser  or  mortfjasree  under  a 
rej^iHtered  instrument  consists  in  makinir  *oid  an  earlier  unreg- 
istered instrument,  not  Ictral  rijrhts  or  interests  arising  under 
an  earlier  rotristered  instrument,  and  the  provision  of  s.  75 
that  reijistration  of  an  instfument  shall  constitute  notice  to 
a  [icrson  sub,se(iue'itly  ;ic(|nirin!^  an  interest  in  the  land  is  wide 
enouirh  to  cover  ri^'hts  and  interests  arisinj;  under  the  refjis- 
tered  i    -trument  but  not  specitii'.iliy  nientione<i  on  its  face. 

I'rior  to  IS!):!  it  had  been  held  that  entry  of  an  instrument 
ill  Itie  reu'islry  liooks  ;it  full  Icnjxth  was  necessary  in  order  to 
coii.-ititutc  reLrislr:itiiiii  and  that  tlie  rcceijit  of  the  iiislninient 


(II) 


.s.  l.'i  of  the  staliite.  (uiotcd  in  cliaiuir  1.  hilmilui  lory. 
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by  tlio  rciri.strar  was  not  sufficient  (h),  thonitli  the  nioro  oniis- 
Hion  of  tlie  iTfji.strar  to  index  an  instrninent  would  not  de- 
pi-ive  it  of  pi'iority  (e).  In  that  year,  however,  the  statiit(>  was 
amended  (<:/)  by  the  addition  of  the  provision  which  is  now 
contained  in  R.S.O.  1914.  e.  124,  s.  80,  as  follows: 

80. —  (1)  An  Instrument  capalilp  of  and  properly  proved  for 
registration  shall  be  deemed  to  be  recistered  wlien  and  so  noon  as 
tlie  same  is  delivered  either  personally  or  by  post  to  and  recc  ived  at' 
his  ofTlce  during  office  hours  by  the  registrar,  or  some  oflicir  or 
clerk  in  his  oftlce  on  his  behalf,  and  thereafter  no  alteration  shall 
be  made  l)y  any  person  in  such  instrument. 

§74.  J'rinritij  of  ngisfraiiott. 

In  ISC.;")  ((')  was  first  enacted  the  provision  which  is  now 

R.S.O.  I!n4.  e.  124.  s.  72,  as  follows: 

72.  Priority  of  registration  shall  prevail  tinless  before  the  prior 
registration  there  has  been  actual  notice  of  the  prior  instrument 
by  the  person  claiming  under  the  prior  registration. 

The  word  "person"  has  replaced  the  word  "party"  as 
contained  in  the  orijiinal  statute.  It  means  one  who  is  "i)arty" 
to  the  rejjistered  instrinuent  under  which  priority  is  claimed 
over  a  i>ri' f  unr<^i;istei('d  iiistriinient,  and  does  not  include  any 
pcr.soi;    ■■•       .  claims  tinder  the  instrument  tliroufih  sub- 

sefpien'  .its.    Therefore  where  a  third  mortKiifjoe  ref;- 

istered  his,  ..  .rtL,as>e  before  the  rcfristration  of  the  second  mort- 


(6)   Lawrie  v.  Rathbun,  1876,  38  U.C.R.  255. 

(c)  Lawrie  v.  Rathbun,  supra;  Green  v.  Ponton,  1885,  8  O.R.  471; 
Jest  v.  McCuish,  1893,  25  N.S.R.  519;  cf.  Siemens  v.  Dirks,  1913,  23 
.M.R.  581,  14  D.L..R.  149,  as  to  registrar's  omission  to  endorse  a  cer- 
liflcate  of  registration. 

(d)  56  V.  c.  21,  8.  93. 

(f)  29  V.  c.  24,  s.  65.  re-enacted  by  31  V.  c.  20,  s.  67.  Prior  to 
1865  it  was  only  in  a  court  of  equity  that  relief  couid  be  given 
against  a  person  who  claimed  by  virtue  of  prior  registration  but  who 
had  actual  notice  of  an  earlier  instrument.  Millar  v.  Smith,  1873,  23 
U.C.C.P.  47.  Before  the  creation  of  the  Court  of  Chancery  in  1837 
there  was  no  court  at  all  which  could  give  relief  In  such  a  case. 
Doe  dnn.  Pell  v.  MItchener,  1831,  Draper  471. 
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ffaKC,  it  wfiH  hold  that  an  asxitriicc  of  the  third  inortjfajic  wh(«e 
aHNifoiiufiit  was  rtKintorcd  subsptiucnt  to  the  resist  ration  of 
the  second  mortgage,  was  not  "the  person  claimintr  under  the 
prior  registration"  within  the  meanintr  of  s.  72  (/). 

If  H.  72  is  strictly  read,  it  meuiLS  perhaps  that  ii  parly 
elainiiiiK  under  an  instrument  who  takes  without  notice  and 
for  value  but  who  before  registering  his  instrument  receives 
notice  of  an  earlier  unregistered  instniment,  takes  subject  to 
it.  In  Millar  v.  Smith  (g)  there  are  some  dicta  that  this  is 
t'  0  effect  of  the  section,  but  in  that  case  the  subsequent  pur- 
chaser had  actual  notice  of  a  prior  unregistereil  instrument 
before  the  execution  of  the  si'.bsoquent  conveyance,  and  the  de- 
cision was  merely  that  the  predecessor  of  s.  72  enabled  a  court 
of  law  to  give  ecjuitable  relief  against  a  person  taking  with 
actual  notice  and  that  there  should  be  read  into  the  predeces- 
sor of  s.  71  the  words  "without  actual  notice"  (h).  In  Peebles 
V.  Ilyslop  (0  the  same  question  was  discussed  as  to  the  effect 
of  notice  of  an  earlier  instrument  received  by  a  subsequent 
purchaser  after  delivery  of  the  subscfjucnt  deed  but  before  reg- 
istration; and  the  o])ini(ni  was  expressed  that  relief  might  be 


(/)  Heney  v.  Kerr,  lftl4,  30  O.L.R.  506,  19  D.L.R.  597.  In  (act 
the  third  mortRagep  had  actual  notice  of  the  second  mortgage,  but 
the  decision.  It  would  seem,  would  have  been  the  same  even  If  the 
third  mortgaKee  had  taken  without  notice.  He  would  have  had 
priority  over  the  second  mortgagee  by  the  reason  of  the  prior  regis- 
tration of  his  mortgage,  and  his  assignee  would  have  had  the  same 
priority  if  he  likewise  liad  taken  without  notice  and  the  assignment 
had  been  registered  before  the  registration  of  the  second  mortgage. 
The  assignee  was,  however,  postponed  not  only  because  his  assign- 
ment was  registered  after  the  registration  of  the  second  mortgage 
but  because  actual  notice  to  him  was  also  proved. 

(f/)  1873,  23  U.C.C.P.  (7;  cf.  Peterkin  v.  McFarlane,  1881,  9 
0..\.R.  429,  at  p.  465,  S.C.  sub  nom.  Rose  v.  Peterkin,  1885,  13  Can. 
S.C.R.  677,  at  p.  710. 

(h)  As  pointed  out  al>ove  these  words  were  Inserted  by  statute 
in  1873.     See  872,  »iipra. 

(I)   1914.  30  O.L.R.  511,  19  D.L.R.  654. 
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»?ivcn  to  Ji  idirchasiT  in  niu-Ii  u  casi'  iiotwithNtaiuliiiK  th«»  word- 
iiif;  (if  N.  72.  It  wjw  not.  however,  iieeewtary  to  <leei«ie  tho 
•liicstion  (j). 

Aetual  iiotiee  in  the  statute  menus  knowledge,  not  pi-e 
sinne<i  as  in  the  ease  of  eonstnietive  notiee  l)ut  shown  to  be 
jwlually  bnunrht  home  to  the  party  to  1m;  ehartjed  with  it, 
either  by  proof  of  his  own  admiNsion  or  by  the  evidenee  of 
witnesses  who  ai.'  able  to  establish  that  the  very  faet  of  whieh 
notiee  is  to  be  ctitablished,  not  merely  something'  whieh  would 
have  led  to  the  discovery  of  the  faet  if  an  enijuii-j'  hail  been 
pursued,  had  l)eeu  brought  to  his  knowlwlgc  (k).  The  mere 
fact  that  the  (grantee  under  n  i-esfisteii'd  instrument  was  aware 
that  a  person  other  than  his  (jrantor  was  in  ]iosM>ssion  is  iM»i 
netual  notice  of  sueh  person's  adverse  elaim  (/). 

§7r».  Vnrtfiislrred  rquitiibh  claims. 

Prior  to  186.')  the  retristrv  aets  contained  a  proviso  that 
nothinjj  therein  containcfl  should  be  eonstnie<l  "to  affect  the 
ritrhts  of  e(iuitable  mortfriifies  as  now  reconiiized  in  the  (Jourt 
of  Chancery  in  this  province"  (w),  and,  frcncrally  speakinf;, 


(/)  OwlnK  to  tlip  fact  that  ttie  prior  Instrument  was  not  regis- 
tered at  all  prior  to  the  judgment  In  the  action,  the  present  s,  71 
alone  was  applicable.  If  lMi<h  Instniinenis  had  be<>n  registered  It 
would  have  been  necessary  to  consider  s.  72,  whereas  under  s.  71 
the  person  taking  under  an  inxlrunient  without  actual  notice  of  <\is 
earlier  unregistered  instrument  obtains  priority  by  registration  even 
though  he  receives  notice  of  the  unregistered  Instrument  in  the 
Interval  between  the  delivery  of  his  own  Instrument  and  its  regis- 
tration.    Peebles  v.  Hyslop,  .vitpra. 

(k)  Harrington  v.  Spring  Creek  Ch.ese  Mfg.  Co.,  19(14.  7  O.L.R. 
3in.  at  p.  325. 

(0  Roe  V.  Braden,  1877,  24  (■'■.  589;  Ihde  v.  Starr.  1909,  19 
O.L.R.  471:  srnis  If  the  purchaser  laE  actual  notice  of  the  title  of 
the  person  In  possession:  Trinidad  A.splialte  Co,  v.  Coryat.  [1896] 
A.V.  587. 

(Ill)  U  &  14  V,  c.  63,  s.  3:  C'.S.U.C.  1859,  c.  89.  s.  53,  It  was  of 
course  only  since  the  creation  of  the  Court  of  Chancery  in  1837  that 
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Hiiy  ('i|iiiialilc  iiitciiMis  nut  i\|iic,s.si<l  in  ,'i  written  iiist  i  inmnt 
well'  tiiilsidc  (if,  .itiil  not  ;ifr«'<-lril  liy.  Ilic  Kct'istry  A<-t  («).  In 
thill  .M';ir,  hciwcvir,  tlir  siatiitr  was  iiiiicnilt'cl  m),    Tlio  [iroviso 

ill  (|ll('>li<in  uas  nniiltril.  Iillt  nn  tllr  iitllll'  ll.Mlil  till'  clilSN  lit' 
iliNt  I'Ullirlils  wliirli  ini'jiil  lii'  i  ri.'islii'ril  was  rniaiL'ni  m>  as  to 
incliiili'  |iiJH'tiiMll.\  i\rry  kiln!  ut'  iiistnmuiil  alTrrlini.'  laiul. 
a<i(l  in  iiililitiiin  In  llir  |iii>\  isiuns  aluaily  liiiiilinnril.  Iliirr  was 
onai'li'il  ll '•  |if((visinn  wliirli  is  now  inntaiiuil  in  R.S.O.  11(14, 
C.  I "24,  s.   ,1,  as  fiilliiws: 

7!l.  No  iiiiillalilc  lirii,  cliiirm'  or  InlcrrsI  affirllim  l.iiiil  sliall  lir 
valid,  as  atialiiMt  a  rifjlsii  riil  liisiniiiiint  ixrculiil  l>y  llif  sniiii-  jut- 
son,  tils  liiifn  or  aaslnns;  and  laikliii;  sliall  not  lir  allow.ii  in  any 
case  to  prr\ail    mainst  tlii'  provisions  of  tliis  Act   (/)) 

TInis  llic  statute  iil'  iMi.'i  nut  iini,\  ilepiiveil  eiiuitalile 
chaiiies  111'  the  exein|iliiin  t'rnni  the  opei-atinii  of  the  Kei_'islry 
Act  which  lhe>  hail  theretnt'iiie  eiijuyeil.  liilt.  sii  t'ai'  as  they 
oii^'ht  lie  ei.aleil  liy  a  written  irist nmient,  it  |iut  them  mi  the 
Hiinie  lia.sis  as  eimve)  aiiees  nr  iiM'rtiraires  iif  llie  let;al  estate  a.s 
to  re;,'istialiiin  ((/).  Ivpiitalile  ehai^'es  wliieh  ma\  arise  liy 
0|ieratinii  nf  eiiiiit.N  withiiut  any  written  iristninicnt  are  yov- 
ornul  liy  s.  "!'■',.  The  seel  inn  is  liailly  ilrawn.  ami  it  is  iieeess;ny, 
ill  oilier  III  j,'ive  some  meatiini;  to  the  expressiiin  ''the  same 
pai'ty,"  to  supply  e;irlier  in  the  seetimi  smiie  wonls  referriiiir 
to  the  pai'ty  au'ainst  whom  the  ei|uitalile  eharne  may  lie  as- 


if '^t1 


eqiillalilo  chart;ps  on  land  wore  rcoosnised  at  all  in  I'pper  ('an;ida. 
The  priority  of  cipiitalile  ctiargi  under  the  section  in  iiuestion  would 
Itc  Boverni'd  liy  Ihe  principles  din^^iissed  in  chapter  7. 

(n)  McMiister  v.  Phipps,  1S,".5,  5  <;r.  253;  rf.  Oxioy  \.  Culton, 
18!)!>,  32  N.S.U.  256.  Apparently  li^al  Interests  not  expreused  In  a 
written  inslrunieni  are  still  outside  of,  and  not  affected  by  the 
statute.    See  Israel  v.  Li'lth,  ISttft,  20  O.K.  3f)l,  in  873,  supra. 

(o)  29  V.  c.  24.  re-enacted,  so  far  as  the  present  subject  Is  con- 
cerned, by  31  V.  c.  20. 

(;i)  As  to  the  concluding  words  of  the  section,  with  regard  to 
the  doctrine  of  tacklnK.  see  chapter  !>.  587. 

(q)  See  the  present  statutory  provisions  fiuoted  in  §71,  supra. 


«7r,,  uMiK<}iHTKUi;i>  i:qi  iTAHi.i:  (  i.aims 
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Ncrlril.  Nip  ixprcsM  in'iivi'^ion.  it  will  lie  imfcd,  is  iii.'uli'  for  the 
(•aH((  of  iioticf  (if  the  |)iiiir  i'(|iiil;il>l<'  rli;ir!,'f  liaviot;  been  rc- 
I't'ivcil  by  till"  iKThiiii  cliiiiiiiiiir  imiliM-  the  rcirislcrcd  iiintrn- 
niciil.  It  luis  Imm'ii  lu'lil.  liiiwcvi  r,  tliiit  the  Kcctidii  <1(M's  rmt 
rorift'i'  |ii-i(irity  iiimti  ii  ikm-sum  cliiimiiiij  uiiili'r  a  rfi;iHtoro<l  iii- 
sti-iinii'iit  (iMT  Mil  <  i|iiit:il>l('  cliarirc  of  wiiicli  ho  lias  iMiial 
notice  ( »•) . 

After  eoiisiiier.ililc  eonttiei  of  oi)iiiiiin  ill  the  CouH  of 
Cliaiiecry  it  was  (hciileil  that  the  provision  of  the  statute  of 
ISlifi  now  ill  c|U('stioii  was  ret lospeetive  and  that  it  was  only 
aetual  notice,  not  const  met  ive  not  •"  that  would  iiostpone  a 
re!.''Ktered  instninieiit  as  airaiiist  a  prior  c(|iiitalile  eharue  t*'). 
If,  liowcM  r.  actual  notice  is  received  liy  an  ajfeiit  in  such  cir- 
ciitiistaiices  that  the  notice  is  iii»piited  to  his  princii)a],  thin 
imputed  notice  to  the  principal  is  reirardod  as  actual  notice 
which  is  sunicicnt  to  postpone  the  i)rineipars  chiim  under  the 
Rei,'istn-  Act  i '). 


(r)  Forrester  v.  Caiiipbell.  tSTO,  17  Or.  379:  Rose  v.  Pctirltln. 
Ixsn,  13  Can.  S.C.R.  fi77,  especially  at  pp.  "'>!  '.:  S.C.  sub  num. 
PcKrltin  V.  McFarlane,  !>  O.A.R.  i2'.i,  pspc.ially  at  pp.  4.")  !f.:  City  of 
Tonmto  V.  Jarvis.  ISITi,  25  Can.  S.C.H.  237.  When  the  section  WM 
originally  l>a.s.sed  in  1865,  tlie  conrtf  of  law  and  equit;  respectively 
wir.'  .siill  (liKilnct.  .ind  the  eiiiiiliis  li  question  could  br  asserted  onl; 
in  a  court  of  iciiiily,  but  in  ihat  co'.rt  would  be  subject  to  the  equii 
alilr  doctriiM'  of  notice.  This  circumstance  afford?  i.  possible  :i 
planation  of  the  failure  to  provide  for  the  case  o  ice  in  tin 

section.  In  llir  case  iif  two  clainianls  of  the  legal  .  lie  o.''  the 
other  hand  it  was  necessary  to  provide  for  the  case  of  notifp  In 
order  to  obviate  the  necessity  for  the  parties  to  ri'sort  to  a  court 
of  e()Mity  for  equitable  relii^f.  Cf.  Strong,  J.,  13  Can.  S.C.R.  at  p. 
70rt. 

(»)  See  the  cases  on  both  iioints  collected  In  Cooley  v.  Smith, 
1877,  4(1  U.C.R.  543.  As  to  the  statute  being  retrospective,  see  also 
Building  and  I^an  Association  v.  Poaps,  1896,  27  O.R.  470.  As  to 
constructive  notice  generally,  see  the  next  preceding  chapter.  As 
to  actual  notice  under  the  Registry  Act,  see  also  Coolldge  v.  Nelson, 
1900,  31  O.R.  646. 

(t)  Rose  V  Peterkin,  1885,  13  Can.  S.C.R.  677,  at  pp.  694  ff.; 
Green  v.  Stevenson.  1905.  9  O.L..R.  671:  Holland  v.  Hart.  1871.  L.R   6 
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liiiiMmiich  as  ,s.  I'.i  applies  to  equities  arisiiii;  without  iiny 
written  iiistninieiit.  the  (luestion  arises  undei-  it  liow,  if  at  all. 
a  iiersoii  oiainiiiii;  an  e(iuify  (if  this  kind  ean  protect  himself 
miller  tlie  KejiistiN  Act.  If  a  niort (ranee  'ly  deposit  of  title 
deeds,  an  unpaid  vendor  or  other  pei'soii  elaiiniiifj;  an  e<|uitat)le 
lien  upon  lands  is  in  a  position  to  lirinjr  an  action  to  (>iiforee 
his  lien,  he  may  in  that  action  ol)1ain  a  eertilieate  of  lis  }>i  n-di  iix 
and  rcfrister  it  so  as  to  jrive  notice  to  i)ersons  subsefpiently 
ac(piiriiic  interests  in  the  lands  (»). 


iTti.  Siili.\<  tiiK  nl  iidviiucts  iimlfr  iirior  r'ort(ja<n. 

If  money  is  advanced  on  a  tirst  mortfrase  in  instalments, 
the  niortiiafree,  in  makiiis;  suhseipient  advances  pursuant  to  the 
terms  of  the  mortj;atre.  is  entitled  to  act  on  the  sup|tosition  that 
no  sii'ond  mortf^ane  h;i.s  been  made  on  th(-  pi-operty  and  if  a 
second  mort^atfe  has  been  nuuie  he  hius  priority  over  it  with 
respect  to  advances  made  subsequent  to  the  seeond  morttra^e 
but  without  notice  of  it  ui)  to  the  full  amniint  for  which  the 
first  mort^aifi'  is  expressed  to  be  security.  He  is  not  entitled 
to  priority  with  respect  to  an  advance  made  after  he  receives 
notice  of  the  second  nmrttra^c.  but  as  to  such  advance  his  se- 
curity is  subject  to  whatever  riu'li's  the  stvond  mortsratrcr  has 
at  the  time  of  tlie  advance  (r). 

C'ti.  fiTX.     As  to  imputed  notice,  we  rliapter  7.  EiiUildhU    Principliit 
iinriritinti  PrioritUw,  jifi6. 

^u^  The  Judiciilure  Act.  It. SO.  l!tI4.  c.  fili.  s.  36.  In  ttie  case  of 
tlie  einiitable  mortgagee  the  action  iiiijilit  be  tiroiiKliI  for  siiecific 
performance  of  the  contract  to  (live  a  formal  niortsage  iuii)lied  In 
the  deiiosit  of  title  deeds.  Carter  v.  Walie.  1877,  4  Ch.  I).  fi05,  at  p. 
CiOfi.  An  efinitable  niorts;aj;ee  b.v  deposit  may  in  an  action  for  fore- 
closure or  sale  obtain  an  injunction  nstraininK  the  niorlijapor  from 
convivint;  the  lesal  estate.  I»ndon  and  County  Ranking  Co.  v 
Lewis,  ISSJ,  11  Ch.  I).  4!m):   cf.  chapt.r  .''),  lUimtiihli   Mortsiayes,  !S4tl. 

(r)  Hopkinson  v.  Uolt.  1S61,  !)  H.L.C.  514,  3  R.C.  523;  Bradford 
Hanking  Co.  v.  Ilriggs,  18X6,  12  Ai>p.  Cjis.  2»;  Union  Dank  of  Soot- 
land  V.  National  Bank  of  Scotland.  1886.  12  App.  Cas.  53.  The  prin- 
ciple would  aiiply  in  the  case  of  any  conveyance  of  the  equity  of 
redeiiipliun  subsei|uent  to  llie  first  mortgage. 
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It  was  decided  in  Pierce  v.  Canada  Permanent  Loan  Co. 
(w)  that  the  priority  of  the  fii-st  moi-tfrajree  with  respect  to 
an  advance  made  after  a  second  moi-tga(;e  but  without  notice 
of  it  was  not  affected  l)y  the  fact  that  the  second  mortgage  was 
registered  before  the  making  of  such  advance  (x).  The  regis- 
tration wouKl  under  s.  7")  of  the  Registry  Act  constitute  notice 
to  any  person  "claiming  any  interest  in  the  hind,  subsequent 
to  such  registration,"  but  the  first  mortgagee's  interest  in  the 
land  was  held  to  be  prior  iiot  subsequent  to  the  registration 
of  the  second  mortgage. 

While  the  ease  just  referred  to  was  pending  the  legislature 
of  Ontario  passed  a  statute  declaring  the  law  for  the  future, 
to  the  sjime  effect  (;/).  The  statute  is  now  embodied  in  R.S.O. 
1914,  c.  124,  s.  74,  as  follows: 

74.  Every  rogistered  mortgage  shall  as  against  the  mortgagor, 
his  heirs,  executors,  administrators,  assigns  and  every  other  person 
claiming  by,  through  or  under  him,  be  a  security  upon  the  land 
comprised  therein  to  the  extent  of  the  money  or  money's  worth  ac- 
tually advano'd  or  supplied  under  the  mortgage,  not  exce<>ding  the 
amount  for  which  such  mortgage  is  expressed  to  be  a  security,  not- 
withstanding that  the  money  or  money's  worth,  or  some  part  there- 
of, was  advanced  or  supplied  after  the  registration  of  a  conveyance, 
mortgage  or  other  instrimnnt  affecting  the  mortgaged  lands,  exe- 
cuted by  the  mortgagor,  his  heirs,  executors  or  administrators,  and 
registered  subsequently  to  such  first-mentioned  mortgage,  unless, 
before  advancing  or  supplying  such  money  or  money's  worth,  the 
mortgagee  in  such  first -mentioned  mortgage  had  actual  notice  of 
the  execution  and  registration  of  such  conveyance,  mortgage  or  other 
instrument;    and  the  registration  of  such  conveyance,  mortgage  or 


(H)  1894,  25  O.R.  t)71,  afflnned,  1806,  23  O.A  i{.  516.  Tlie  first 
mortgage  was  registered  before  the  registration  of  the  second  mort- 
gage, but  the  decision  would  have  been  the  same  if  the  first  mort- 
gage had  b<>en  unregistered  and  the  sicond  uiorigagee  had  h;id  notice 
of  it. 

(x)  A  different  rule  applies  as  to  an  advance  made  after  the  reg- 
istration of  a  lien  under  the  Mechanics  and  Wage  Earners  Lien  Act, 
so  that  on  this  account  a  search  should  be  made  in  the  registry 
ofBce  at  the  time  of  each  advance.    See  §79. 

(V)  57  V.  c.  34,  8.  1. 
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other   liistnimont    after   the   ngisiriition   nf    such    first     iinntloned 
niortL'af;.',  shall  not  constitute  such  actual  notice. 

The  sMiiio  i>riiiciiilc  wduM  iiinily  to  a  wfit  of  execution 
a>.'aiii.st  laiKis  placec]  in  the  sliei'iffs  liMiids  (c).  A  writ  of 
exeeiitidii  i)iti(ls  tlir  lands  fnirii  the  time  (if  tlie  delivery  thereof 
to  the  shei-ifi"  foi-  exeeiitiim  ;,(/).  It  is  siihjeet  to  nioittrafies  or 
other  interests  afl'eetiiii,'  the  land  enated  before  the  tiiiu-  (h) . 
and  attaches  only  to  the  real  interest  of  the  execution  debtor 
in  the  lands  ((  ).  It  lias,  ho\ve\('r,  ]iriority  over  mortiraf^es  or 
other  interests  suljseqiiently  created  ('/). 

I-Jven  if  a  first  niortLTiisiree  has  bound  himself  without  iinali- 
fication  to  advance  the  niortj.M^re  iiinney,  he  is  not  entitled  to 
priority  with  resiiect  to  advances  made  after  he  has  received 
notice  III' a  Nub.se(|iieni  iiiortiratre  (f)  or  execution. 


11 


(;)  It  is  nevertln  less  rustoiuary  and  pnuicnt  to  search  both  in 
the  registry  ollice  and  in  ttie  sheriff's  olhee  at  tlio  time  of  each  ad- 
vance so  as  to  avoid  an.\  innstion  as  to  tlie  iiiorlf;ap'e"s  having  ac^ 
tual  notice  of  a  siihsriiurni   instrmaent  or  execution. 

Ill)  Tile  Kxecnlioti  ,\(i.  R  SO.  i;il4,  c.  SU,  s.  la;  ISeeknian  v. 
Jarvis,  1S17,  ?,  I', CI!.  .si<:  Converse  v.  .Micliie,  ISC;").  Hi  I'.C.C.P.  167. 
See  also  chapter  10,  Tli,    l.dml  Titlrn  Acln.  Silt;. 

(/))  Even  if  the  execution  is  jilaced  in  the  sheriff's  hands  before 
the  registration  of  llie  niort;;at;r,      Kussell  v.  Uussell.  ISSl,  L'S  Cir.  419. 

(r)  Hamilton  Provident  and  Loan  Society  v.  Gilbert,  1SS4,  6 
O.R.  4:!1:  In  re  Trusts  CoriMiration  of  Ontario  and  Uoehmer,  1894, 
::6  O.R.  i;<l:  if.  Case  v.  liartlctt,  IsfiX,  12  M.R.  280  (riRhts  of  cred- 
itor under  registered  juds^nient  held  to  be  subject  to  prior  unreg- 
istered cliargo);  Oxlev  v.  Culton,  1899,  ;'.2  N.S.R.  2,'i6  (execution 
subject    to   unregistered    interest  of  cstiti    i/ur   trust). 

(il)  As  to  the  distribution  of  the  amount  realizid  by  a  Bherltt 
on  an  execution  against  lands  where  there  are  executions  both  prior 
and  subsequent  to  a  niortsaKe,  see  the  Creditors'  Relief  Act,  R.S.O. 

1914,  c.  81,  s.  33:    Roach  v.  .McLachlan.  1892,  19  O.A.R.  496;    Breit- 
haupt  V.  Marr,  1893,  2o  O.A.R.  689;  Union  Rank  of  Canada  v.  Taylor, 

1915,  33  O.UR.  255,  23  D.L.R.  679;   He  Harrison,  1915,  35  O.L.R.  45, 
26  I).L.R.  157. 

(c)  West  v.  Williams,  [1899]  1  Ch.  132.  In  the  case  of  a  build- 
InK  loan  or  any  loan  which  is  to  b«>  advanced  in  instalments.  It  is 
a  convent    it  practice  to  have  a  collateral   unregistered  agreement 
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In  West  V.  Williams  (/;  Lindloy.  M.H.  said: 

"Whon  a  man  niorfpascs  his  property  he  is  PtiU  '>•(■?  to  deal 
with  his  ('(luity  of  redemption  in  It,  or.  In  other  words,  wjth  the 
properly  Itself  siihject  to  the  mortgaRe.  If  he  creates  a  second 
mortKURe  he  cannot  afterward.s  honestly  suppre.ss  it,  and  create  an- 
other niortgaKe  stihject  only  to  the  first.  No'  can  any  one  who 
knows  of  the  second  mortp.me  ohtaln  from  the  mortgagor  a  greater 
right  to  override  It  than  th.'  mortgagor  himself  has.  On  the  other 
hand,  the  first  mortgagee  has  no  right  to  restrain  the  mortgagor 
from  l)orrowing  money  from  some  one  else,  and  from  giving  him 
a  second  mortgage,  subject  to  the  first.  Even  If  the  first  mortgagee 
has  agri'ed  to  make  further  advances  on  the  property  mortgaged 
to  him,  the  mortgagor  is  under  no  obligation  to  take  further  ad- 
vances froiii  him  and  from  no  one  else,  and  If  the  mortgagor  chooses 
to  borrow  money  from  some  one  else,  and  to  give  him  u  second  morr- 
gage,  the  mortgagor  thereby  releases  the  first  mortgagee  from  his 
obligation  to  make  further  advances.  Whatever  prevents  the  mort- 
gagor from  giving  to  the  first  mortgagee  the  agreed  security  for 
his  further  advances  releiises  the  first  mortgagee  from  his  obligation 
to  make  them.  A  plea  of  exoneration  and  discharge  before  breach 
would  be  ;  good  defence  at  law  to  an  action  by  the  mortgagor 
against  tli.  (irst  mortgagee  for  not  making  further  advances.  If, 
notwithstanding  his  release,  the  first  mortgagee  makes  further  ad- 
vances, with  notice  of  a  second  mortgage,  he  is  in  no  better  position 
than  any  one  else  who  does  the  like." 

§77.  Effect  of  the  licffktry  Act  on  prioritirs. 

It  appears  fro-ii  the  forofidins  [<i)  that  the  Rc^jistry  Act 
has  affected  in  two  ways  tlie  cqiiitaMo  principles  Bovcniing 
priorities  (h).  In  the  first  place,  luider  the  statute  the  prior- 
ity of  claims  relating  to  land  dcjieiids  prhna  facie  ui)on  the 
order  in  which  the  instrinuetits  upon  which  the  claims  ai-e 
Iiase<l  were  rejiistered,  and  not  ui)on  the  order  in  which  such 


between  the  mortg.igor  and  the  mortgagee  setting  out  the  conditions 
on  which  and  the  times  at  which  the  advances  are  to  be  made  and 
reserving  to  tlii>  mortgagee  the  right  to  refuse  to  make  any  further 
advances  in  his  discretion.  The  registered  mortgage  Ip  that  event 
may  ln'  ex|ires.sed  to  be  security  for  the  total  amount  to  be  advanced. 

(/)    |ixnr»)  1  Ch.  132.  at  p.  143. 

(U)   iiSTL'-TO.  siiiirn. 

(Ii)   Tliese  principles  aK    staled   in  chapter  7. 
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insti  iiincnts  were  exeeutod  or  upon  the  lesal  or  equitable  na- 
ture of  the  elaims  themselves.  In  the  .seeond  plaee,  a  person 
who  IB  prima  [acie  entitled  t(  i>ri«nty  by  reason  of  the  prior 
registration  of  the  instrument  under  whieh  he  claims  is  not 
deprivetl  of  the  benefit  of  sueh  priority  by  the  fact  that  he  has 
constnietive  noliee  of  an  earlier  claim,  actual  notice  bein<» 
re(iuired  in  order  to  postpone  his  claim. 

Priority  of  reji^istration.  however,  may  not  prevail.  A 
mortKasje  jirior  as  to  execution  and  rejrist ration  may  be 
postponed  to  a  morttra^'e  made  and  resristered  subsequently. 

Thus  where  A  mortiraj^es  to  H.  land  which  he  has  afjreed 
to  purchase  from  C.  but  has  not  yet  jiurchased,  ami  after  rv>i- 
istration  of  the  nu)rtfra<;e  A.  ivceives  a  deed  of  the  land  fi'om 
('.  and  ^ivi's  a  moi'tsajie  back  to  ('.  for  the  unpaid  purchase 
nu)iiey,  in  that  case  B's.  moi'tgage  altlitujirh  i>rior  in  cxwu- 
tion  and  rciristration  is  ))ostponcd  to  ("s.  mortf;a<?e.  B.  under 
his  mortfrajre  takes  no  estate  from  A.  as  A.  b-  none  to  {five, 
or  at  most  lakes  an  estate  by  estoppel,  and  the  subsequent  con- 
veyance to  A.  feeds  the  estoppel  only  to  tlu'  extent  of  A's 
interest  in  the  land  which  is  that  of  owner  of  the  ecjuity  of 
redemption;  and  \h'-  Re^istiy  Act  does  not  apply  (0- 

If  a  person  takes  foi-  value  under  a  i-cfiistered  instrument 
he  is  entitletl  to  ]>i-ionty  over  an  earlier  unregistered  insti'U- 
nient  of  which  be  has  not  actual  notice,  and  whether  be  tak(w  a 
Iciiiil  or  an  equitable  interest  his  claim  will  not  be  postponed 
under  the  Resristry  Act  merely  because  he  has  been  ncRli^rent 
in  failing  to  enquire  about  the  title  deeds  (.;").  Nevertheless 
the  failure  to  make  an  eiiquiiy  about  the  deeds  is  nef;li(;ence, 
and  it  has  been  held  that  a  solicitor  who  was  negli}?ent  in  tins 


(i)   Nevltt  V.  McMurray,  1886,  14  O.A.R.  126;  McMillan  v.  Munro, 
1898,   2o  O.A.R.   288. 

(;)   As  to  the  offoct  of  negligence  In  postponing  an   equitable 

Charge,  see  chapter  7. 
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respect  was  liable  to  his  client  who  advanced  money  on  a  mort- 
gage which  it  iifterwards  transpiretl  wius  forped  (k). 

Rcfristration  is  not  a  |)anacea.  The  mortjjuKe  in  the  hist 
mentionecl  case  was  of  course  a  nullity,  and  its  rcKistration 
did  not  give  it  any  validity  (/),  nor  .ould  an>  subsequent 
purchaser  claiming  through  a  forged  instniment  get  any 
protection  by  reason  of  the  registration  of  the  instrument  ( m ) . 

Again,  although  the  mere  fact  that  a  grantee  undo-  a 
registered  instrument  was  aware  that  a  person  other  than  his 
grantor  was  in  possession  does  not  eoi.^'ituie  actual  notice 
of  the  adverse  claim  of  such  j)ei"son  under  the  Hegistty  Act  (  ") 
it  does  not  follow  that  the  grantee  may  not  be  affected  by  such 
person's  adverse  posse-'ision   (p). 

It  would  appear  also  that  legal  i-ights  or  interests  arising 
by  implication  and  not  expi-essed  in  a  written  instnunent  are 
not  affected  by  the  Registry  Act  (;>/>). 

Knglish  and  Irish  eases  w;ih  regard  to  the  rfect  of  r.'gis- 


(A-)  Freehold  Loan  Co.  v.  McArlhur,  1S88,  5  M.R.  207.  It  i.s 
true  that  if  the  Rolioitor  had  inquired  about  Ihi'  dfcd.s  ho  nii);ht  have 
been  i)ut  off  with  a  plausible  excuse  and  the  money  might  uevortho- 
less  have  been  adv:inc('d.  The  cniiulry  in  that  ivcnt  would  not 
have  bonpflted  the  rlient  but  it  nilRht  have  relieved  the  solicitor 
from  liability. 

(/)  Cf.  In  re  Cooixt,  Cooper  v.  Vesey.  188:!,  20  Ch.D.  611. 

(»()  If  a  forged  instrument  is  registered  under  the  land  titles 
system,  the  ininiediate  grantee  or  mortgagee  :s  in  no  bettei  uositior 
than  he  would  be  under  the  Registry  Act,  but  when  his  nanii  is 
entered  on  the  register  under  the  land  titles  system  as  the  regis- 
tered owner  or  mortgagee,  a  purchaser  from  him  may  get  a  good 
title.     See  chapter  10,  The  iMiul  TitUn  Arts.  S92. 

(o)   Roe  V.  Braden,  1877,  24  Gr.  589;  cf.  874,  nuiini. 

(p)  Thornton  v.  France,  [1897]  2  Q.B.  143;  McVity  v.  Trenouth, 
1906,  9  O.L.R.  lO.";,  at  p.  110,  S.C.  36  Ciin.  S.C.R.  455,  reverse,!  (on 
another  point)  [19081  A.C.  60.  See  chapter  26,  Limitation  o/  Ac'ionfi. 
§272. 

(;>P)  See  Israel  v.  Leith,  1890,  20  O.R.  361,  alsruss.Kl  in  §73, 
tupra. 
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tr.-itioii  luiisl.  1)1"  coiifsi'.  lie  rcail  with  due  icL-iinl  to  tlic  statutce 
under  wliicli  tlicy  wci-c  respect ivoly  decided.  I'lidei'  tlie  Mid- 
dlese.\  K('[.'istry  Act.  17(l^,  iiii<l  under  the  corresiMitidiiit.'  Irish 
statute  <il'  17<l7.  as  under  the  Ontario  statuti'.  a  |ieisni,  wlio 
takes  witli  a<'tual  notice  of  au  earlier  luuciristi  red  instrument 
does  nut  irain  prioritx  hy  reL'isterinii  his  instrunu'iit  l)efore  tlie 
resfiNtration  of  tlie  earlier  instrument  (q).  Under  the  York- 
shii-e  Ke^ristries  Act.  1HS4.  on  the  other  hand,  all  ;ussuranees 
entitleil  to  lie  reiristered  have  priority  aecordinir  td  the  dates 
of  iH'trisl ration,  and  it  is  provided  that  no  pers<in  shall  lose 
his  |)riority  merely  in  eonse(|U(>run'  of  his  haviui;  been  affected 
with  actual  or  constructive  notice,  except  in  eases  of  actual 
fraud  (r). 

§78.  Sulirmjution  of  iiirson  inujing  prior  inorlijfKjc. 

It  has  Ix-en  held  that  if  a  person  advances  moiu'y  to  the 
owier  of  an  equity  of  redemption  for  the  purpose  of  paying 
off  an  existing  niortt;aKe,  and  jiays  (iff  the  in(>rtj.;ajfe  and  reg- 
isters a  discharge  of  it,  in  ifmoranee  of  an  executi(ui  agaiuet 
lands  placed  in  the  sheriff's  hands  after  the  I'etfist ration  of 
the  discharged  mortgage,  the  subseipuiit  mortgagee  is  en- 
titled on  the  ground  of  mistake  to  be  subroiratcd  to  the  rights 
of  the  original  mortgagee  so  as  to  give  him  prioi'ity  over  the 
execution  crinlitor  to  the  amoiuit  ailvanced  to  pay  off  the  or- 


(-;)  I^N«v.>  V.  I,.-N(vc,  1717.  Ami).  4;!«.  2  \V.  &•  T.  1S7,  21  R.C. 
774:  Asia  Hunk  v.  liarr.v,  1874.  1,.R.  7  H.I..  13,").  21  R.C.  784;  rf. 
In  rp  Monolitliic  liiiilrUnc  Co..  Taron  v.  The  Company,  [19151  1  Ch. 
643. 

())  For  a  ilisciif-sion  of  ttir  .Middlisex,  Y'orksliire  and  Irish  Btat- 
iU)S.  Sic  the  notcF  to  li.  N.v.'  v.  LcNcvo,  itui>rii.  In  2  \V.  4i  T.  L.C, 
E(i.  a>  pp.  24:!  ff.:  21  Ilalsbiiry.  I.^iws  of  Kn^land.  3"!  ff.;  WlUianis, 
Real  Property.  21st  crt..  pp.  211  ff..  572  ff.  As  to  the  construction 
of  provisions  iiiirportinK  to  f;i\i'  priority  to  a  person  ciaituinK  under 
a  rcuJstiT' (I  title  notliwiiiisiandint:  tliat  tic  uikcs  with  notice  actual 
or  constniciivi'.  see  chapter  10.  Tlir  l.invi  Titti.t  Att.s,  S97. 
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i^fiiial  inortfjiiKe  (.sV  The  saino  jn'it.cipli  v., is  .iimiIi-i!  in  a 
ease  whore  a  i)urf  baser  made  a  s  u-cli  in  th.  i  -i  y  ofiicc 
and  found  only  two  morlfrnfies  against  the  l,i>Ml  ,im,1  on  llio 
following  day  paid  oft"  the  mortfraRes  and  rcji-'cn  •!  ihc  dis- 
ehargCH  of  them  toi^ether  with  the  conveyance  In  iiinisrli'.  In 
'he  interval  b-^ween  the  seareh  and  the  icir'^  r,i' '.m  .1  lien 
wiis  rcffi8tefe<l  asrainst  the  land,  and  it  was  licM  ilmi  ilu-  piir- 
ehascr  was  entitled  to  he  snl>ro<rated  to  the  riuliis  oi'  |i'(>  moit- 
^'a}?ee8  whom  he  hnd  paid  off  in  priority  to  the  !  en   ,/). 

The  subsequent  morinatree  or  piirehasei-  ni.i;  ,  l:.)wev(T, 
estop  himself  by  his  eonducl  from  asseitinjr  llic  ■  i  lit  ol'  sub- 
ro!iation  (it)-  In  any  event  the  rijrht  does  nut  .irse  unless 
the  pajTuents  made  on  the  prior  encumhraiiiT  o,-  Min  ,',1  111, idc 
uj)on  an  aBTeoment  or  with  the  intention  thai  Ihc  p,  ,-^nn  pay- 
inir  is  to  have  a  tirst  ohartre  upon  the  land  ,is  si il;.  for  re- 
payment, and  the  ri}^ht  is  a  mere  e(|ui1al)!e  el:iiiii  which  can- 
not be  assertetl  against  a  persoti  who  takes  uimIi  r  a  .subse- 
((uent  re^stei'ed  instrument  willioul  notiee  (r). 


(»)  Brown  V.  McLean,  188!',  18  O.U.  .'J33.  11  Is  tlurc  pirmicd  out 
that  in  ordinary  circumstancis  the  registration  of  the  ilisili:ir';e 
would  liavc  operati'd  as  a  conveyance  of  tlie  iuoil!;a};i  1  s  ,  ;:i  ■,  .■  In  llio 
IX  rson  next  entitled  to  it,  that  is,  to  the  execiilion  cniiiliir.  Iiui  the 
Kiibsequent  mortgagee  was  hold  entltl"d  to  ii  lief  on  th(>  :Toiind  of 
mistake.  It  is  to  be  noted  tliat  it  is  providid  hy  tin  i;,  j-  ry  Act, 
R.S.O.  1«14,  c.  124,  s.  64  (2)  th?.t  the  registration  ol  (hi>  liiscliargo 
shall  not  affect  the  right,  if  any,  of  the  siihseiiin  m  mi'iI  ■:>.,.  vsho 
has  paid  off  the  discharged  mortgage  to  be  subreu.;!' il  10  11  i-  iii;liir. 
of  the  mortgagee  whose  mortgage  debt  has  been  so  1  'iil.  S  .  1  li.ipter 
19,  Dixihnriji  or  HrrnnriiiinKi.  SS183,  1H4.  C.  <'',i.'|i''-  '1.  M'ifirr, 
§201,  as  to  the  presumption  of  merger  in  the  casr  el  a  Mian  m  r  pay- 
ing  off   a   mortgage. 

(O   Abell  V.  Morrison,  ISflO,  If)  OH.  (itlt. 

(lO.NRUeod  V.  Wodland,  IStt",  2.".  Olt.  II'-. 

(I)  McMillan  v.  McMillan.  ISiH,  21  O  .\  i:.  -•■;.  2:i  O.lt.  ."..'il; 
Imperial  Loan  and  Investment  ("n.  \.  (isilliN  n.  !-.".  S  O  i' K.  162; 
Watson  V.  Dons.,-,  1X81,  2S  t;r.  -ITS.  A  i.:oi  1  , 
equity  of  redemption  who  redecius  a  pri.T  n. ■.<>■■ 
debt,  or  which  by  contract   express  or  imiii.fl  hf  is  Ixmiid  10  dis- 


:■  or  iiu  11'  r  of  11..' 
v\  I' ieii    is  ti  is  o\\  11 
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I'rovisiiin  is  iiiiuli'  li\  llic  Mc  r!i,inii-s  ami  \Vai,'< -Ivniu  is 
Lien  Act,  U.S.O.  litU.  c  1411,  for  tlic  rc'iist  lalioii  of  a  I'lniiii 
of  lien  upon  land  for  woik  or  st  rviccs  iicrfoiinrd  or  inatfriiils 
fiiriiislii'il  ill  i-omn'ctioii  witli  aii\  liuililiiii,'  or  irorlioii  upon 
siicli  laiiil,  ami  it  is  pio\i(li'(l  lliat  ilic  lien  sliall  ccasf  to  exist 
unless  the  elaini  is  ri'iristeiTil  within  tliii'tv  ilavs  after  the 
(•oMi]iietiiin  of  the  uorl;  or  services  or  tlie  furuisliintr  or  plae 
in^'  of  the  last  material  furnisheil  or  placed  upon  the  land, 
and  unless  within  the  furtliei  I  iiie  liniili'd  l)y  tlie  statute  an 
action  is  liroiiirht  ainl  a  certilicate  tlieivof  is  reitistereil  i  ir) . 

It  is  further  pro\ide(l  hy  VJI.  as  follows: 

:i.l  Willi'.'  a  claiiM  is  sd  n^iMii'id,  ilic  pirsoii  miitled  tn  tlie 
lion  shall  be  diemed  a  imri'liusi  r  pio  lunln  and  within  the  provisions 
of  Tlir  Hfdisfrii  .1,7  and  T/o  /./(«./  Ttlli/i  .\<t.  but  except  as  lit-rein 
otherwise  provided  those  aits  sli;ill  not  apidv  to  any  lien  arisiim 
iindir  this  Act 

Tile  eoiiehldiiii;'  words  of  llie  section  jllst  ijlloted  have  iio| 
the  efTecl  of  takiiiir  a  lien  out  of  llie  opeiatioii  of  the  i!e;ristr.\ 
Ai't  or  Land  Titles  Act  ^o  far  as  the  pieserxation  of  pi'iorit> 
is  conceiiied.  As  ill  otlier  easi's  under  the  RcLtistl'N  Act. 
priority  of  rciristratioii  fnevails  in  the  aliseiice  of  actual  no- 
tice, and  mere  l<iiowl(<d!ie  that  liuildinir  is  ^oiiiu  on  U|ioti  llie 
liiiid  does  not  amount  to  actual  notice  to  a  purchaser  or  iiiort- 
;jai;ee  of  the  existence  of  a  lien  or  liens  i  .n .  If  ,i  lieiihohlei- 
didavs  rcM-istratioii  of  his  lien  he  din^s  so  at  the  risk  of  lieintr 


charge,  cannot  keep  such  charge  alive  as  asainst  a  iiKSiie  enciini- 
brancer  whose  encumbrance  he  is  also  expressly  or  im[iliedly  bound 
to   discharKc.      HIake    v.    lii-aty.    lS,'>."i.   5   Gr.    n.">';.      See    chapter    21, 

»<  'fiir.  SL'Ol. 

(II)    For  the  details  and   iiaalillcalidns  of  tli.se  provisions,   see 
■  sp.'cially  ss.  6,  17,  22-2,'>  of  the  statute 

(J-)   Sterlini;  Ltniib.r  Va.  v.  .lones.  l!<lt;.  :!i;  O.I,,.n    1.'.^.  2M  I)  I..R. 
-<^,  .ind  cases  there  cited. 


HTf".   MKCUAMCS  I.IKNS. 


131 


p.>sfii(iiicil  t(i  till'  cl.iiiii  (if  a  inort!,'!ii.'cc  withmil  notice  (i/), 
even  thouirh  the  work  or  sorvicc  is  iiciforiiicd  or  the  niatcriala 
arc  siipplicfl  Ixt'orc  the  iiiaki?i'_'  r)f  tlic  iiiort/nw  (:). 

Till-  liciilioidcr  lias,  however,  primitv  over  a  iiiortijafrec  in 
rcspeet  ot'  siil)si'i|iient  a«l\ .iiii'es  iriade  hy  the  latter  to  the  ex- 
tent  i>ri.vi(h'<l  for  liy  s.  14.  as  follows: 

14.-  (1)  Till-  lien  shall  have  priority  over  all  judKnients.  execu- 
tions, as.'iisn:  .nls,  allaeliiueiils.  t;arni.'ilimenl.s,  and  rccilvInK  orders 
ncovercd.  i.ssiird  or  niiidf  afl.r  siuli  litn  ariscsi,  and  over  all  pay- 
niinl.s  or  advanri  .s  madf  on  account  of  any  roiiveyanre  or  niortRase 
aficr  notice  in  writinu  of  siioh  liin  to  Itu'  person  making  .inch  pay- 
ments or  after  nrislration  of  a  claim  for  such  lien  as  hereinafter 
provided. 

(l'>  (Save  as  lierein  otherwise  provided)  where  there  is  an 
asreenietit  for  the  i)iirchase  of  land,  and  the  imrchiise  nioni-y  or 
pan  thereof  is  unpaid,  and  no  conveyance  hits  tjeen  made  to  the 
purchaser,  he  shall,  for  tlie  purposes  of  this  .\ct.  he  deemed  a  niort- 
jjagor  and  the  selhr  a  morlHa^ee  (<i). 

(3)  Except  where  It  is  otlier\\is(>  [irovided  hy  this  Act,  no  per- 
son entitled  to  a  lien  on  any  property  or  lu.iey  shall  he  entitled  to 
any  [iriority  or  preference  over  another  iierson  t  f  the  same  class  en- 
titled to  a  lien  on  .stich  property  or  money,  and  each  class  of  lien 
holders  shall  rank  imii  iiitsfiii  for  their  several  amounts,  and  the 
liidceeds  of  any  sale  shall  be  distrilmiid  aiuonj;  them  ;)»«  rata  ac- 
eoidiii;;  to  their  several   classes  and   ri;;hts. 

The  lieiiiiohlei'  also  has  priorily  over  a  piior  iiiorluajrcc 
to  the  extent   piovidi'd  hy  s.  S,  as  foll(>ws: 

».-(;'.)  Where  the  land  upon  or  in  respect  of  which  any  work 
or  service  is  performed,  or  materials  are  placed  or  furnished  to  be 

(//)  Charters  v.  .McCracken.  HtUi,  86  O.L.R.  153  29  D.L.R.  75fi; 
Warwick  v.  Sheppard.  1!I17,  3!*  O.L.R.  it?t,  ?,',  D.L.R.  98.  Under  the 
siiicial  provisions  of  the  corresponding  Manitoba  statute  it  has  been 
held  that  a  lien  holder  who  registers  his  claim  of  lien  within  the 
time  limited  has  priorily  from  the  date  of  the  commi-ncement  of  the 
work  or  from  the  placins  of  the  materials,  iiot  from  the  date  of 
^e^istration  of  the  lien,  Imt  only  to  the  extent  of  the  iiuiterials  placed 
on  the  land  or  work  done  liefoic  the  morti;ase  money  was  advancinl. 
Roliock  V.  Peters,  IMiid.   13  .MR.  ]J4. 

1^)  Keinhardi  v.  sliuit.  18XS.  1.",  ().U.  ?,•:',;  Wanty  v.  Robins, 
ISSH,  in  O.  R.  47-t. 

((I)  'I'hi-  words  enclosed  in  s(iuare  brackets  were  added  in  1918 
by  S  G.  7  c.  Jl',  s.  5. 
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'   ;n:itiiri<l  hy  a  [irlcir  iiiDrlga^c-  or  orlur  oliMi'pc,  :i"!l  "le 

111  I'lc  kiiiil  is  inrriasrd  ti.v  tlic  work  or  si'i\  Ire,  <  i  i  uio 

111    I'liicin!;  of   111.'   nialirlals,   tlio   Uiii  uliall   an      \  _    n 

(I   Viilih'  In  priority  to  the  niortj;a(;r  or  oiliti    ■  i", 

sillln.i;  \aliir  of  land  ( nciiiutiirrd  by  a  ipilur  i  i  ;•? 

•  '                  ':.:v^i-.   sliall    l'i>  dii  niril     to   bo   inciiasi  d   by    i':  jh 

':  .  r  K.-rvicc  licrforiiicd  mum  and  of  llic  matirial  I      •         <l 

•  '•'  ••in  or  adjacent  lliirilo  (M. 

:l,rr  |ii'(i\iilril  l)y  s.  !•,  as  I'ollows: 

.my   iif   till'   properly    upon   wblrli    a    \'h  u  is 

'i    .Itsliuyid  by  tirr  any  moiu>    nciiviii   I.;-  i   'f 

III       >in  by  an  owmr  or  prior  morti.,ai:. .    .  ■    i  •» 

•  !••■  of  thr  proiuriy  so  drslroyid.  and  shall   ,  n- 

.  r  all  pt  rsons  for  Urns  to  tin-  sai  u    .  -■  if 

.  .lizi  d  by  a  sal.'  of  ssucli  propi  rty  in  a.ii  .  i  .  .10 

■  1    ir). 

.  •^.  ■•I'iiir  III  till'  itiai'tiiH'iit  of  siili-s.  4.  il   \    .i  !•' M 

■    <>(  ihi'  liiiilioMcr  ilciK'iulcil  iipiiii  ir-.  ;  !•"•    iiic 

■!'.'  \aliU'  el'  tile  laiiil  hail  li.  in   iiii'ic.i      j   :•      I'lO 

■  lit'  till-  wi'fl;  Of  si'fvifo  (ir  liy  tlio  t'liit    ■•  ■  '  'j;  or 

' ''  iiiairfiiils,  ami  that  if  there  waN  tm  .    .-  .■  i-.id 

.as  110  |ifii>r  lien   (<l).     I'liilcr  siih-s.  -t  .i    r     ap- 

.■..iii'ltisi\c  incsiiiiiiitioii  of  the  iiicrca.si'  of  '...liie  to 

'  ihr  noik  '!'•  Mi'vice  |ierfofnieil  of  the  111     .  rials 

;  ,1  iiisheil. 


■•  ,  1  \\;;k  .idii.d  t.i  llie  ptatiito  in  1!>1S  by  H  (',.  .',,  r.  -'i,  :■.  I. 
.  l.iiiil"  iiiiisi  li.'  '-.iiiplird  aflir  tlie  word  "iip.'  1.  '  or 
11"  .  lusl   bi'  ri  ad  "llicrinipo-i." 

■i.tiiM   v.as  lirst   iii..i.lid   in   ISlii;  by  ."",!)   V.  0.  ::,'.,  -.   7. 

.    is  piini.-iiiin  il   liad  liii  11  l.,'ld  thai  tin-  claii.i  it   .1   '  .n 

1  all  .  till  sii  fai-  as  tlif  mortsa'^i'i'  was  coiir.  n;  il  11     iie 

.     !>.  ii   111  wliiili   the  li.n  was  cla...iU'd   wa^  d.i.iru,  .d. 

.l.niuMe.  IS'ii;,  :T  O.K.  -.1. 

:ii  the  ividinrc  of  inrreased  value,  see  f"iit-i:;'i.'  I'l.ite 
.  -Ni.lodinski,  ini.",  :!4  O.L.It.  linl,  25  U.L.H.  r,.':  (Iiaiii- 
-    V.  World  Iinildin'4.  1!1H;,  T2  RCK.  r,!)i;,  L'7   I'l.t;.  Oitii; 

di.ffsky,  ir'ii'.,  n.')  i).t,.i;.  r,5r.,  i;8  v.un.  ?,t<\:  wm  n-.  v. 

:■..  I'.nC.  ?,r,  O.h.n.  oUl,  29  D.LM.  al;  Norlhem  'ir  .s:s  to. 
■.  r  1.1,  !i  S.I..K.  lii:;,  29  D.l.M.  oi:,.  Securlly  laii.ii..  1  ('«. 
.  ll'li;,  !»  S.L.U.  niS,  2!)  U.L.R.   Uio;    Warwick  v.  yii.  i.paid. 


J79.  MECHANICS  LIENS.  mn 

Whcro  11  licnholdtT  is  luldcd  iis  ii  party  in  tlif  m      ■  •  ■< 
office  in  i\  foreclosuro  action  {>  ).  the  pi'iority  ol"  the  lii  i'   ■' 
umlcr  s.  H,  Hui)-s.  :5,  as  Ktalfd  in  the  inuMtcr's  icpoit.  s 
be  expressly  limited  to  the  iiierefise<l  value.     The  slati  '  » 

not  east  ii|)on  tlie  mortsjujice  the  duty  of  roMlisin^  11  '  ' 
holder's  claim.  If  the  lienholder  desires  to  realise.  li<  it  .t 
take  the  iieeessai'V  steps  to  do  so  either  by  askin<r  f<""  '•'■''  ■- 
tion  authonsiiK?  himself  to  conduct  a  side  or  by  nn'. 
Usual  deposit  and  askin^r  for  a  sale  by  the  moi  tt-'iivii .  'I'  c 
costH  incurred  in  such  a  sale  oujjht  not  to  be  ehaiire  !  ;  ••  ■ ,; 
the  mortjiaijor's  interest  but  should  come  out  of  tli'  si.  ,1  ;  1- 
niritcd  or  proved  as  the  increased  value  (/). 

The  iiieaninK  of  s.  H,  sub-s.  I?,  and  of  s.  14  li.i^  b      ■  (  m- 
pi.iined  by  Ilodf^ins,  J. A.  ((/}  as  I'oUous: 

'The  provisions  of  see.  8  ('A)  and  those  of  sec  '  '  ;:;■    v.>  \ 
necessarily  in  conflict.     Section  8.  sub-sec.  (3),  dca'-  w'i.^  t'le 
hind  itself,  or  with  an  estate  or  interest  in  it  \vM''    r        ii- 
pos.ses.scd  by  persons  to  whom  the  dcsei'iptioii  ol"  'i  am  .•     is 
a|i|ilied   inider  sec.  2    (el  :  and    prior  mtU'tfjaues  (i:'  c': 
uiiiler  the  decisions,  mean  those  mortt;a>res  or  eli-t 
exiNled  upon  the  land  or  those  interests  before  tl. 
'i,iM,  because  by  sec.  6  the  lien  attaches  then,  and  i!  v..  > 

be  ,it  once  retristereil  (sec.  2"J)   (/*)•     The  lien  driven  :  i 

the  |)rii>r  mor1<;aKee  or  <'harKee  is  not,  however,  jiivi  ;i  i    <  >  i'le 


1917.  3!l  O.L.U.  fijt,  35  II.L.R.  f>S;  Marshall  nriok  Co.  v.  Y.-  'i 
ers-  Colonization  Co.,  1917,  54  Can.  S.C.K.  5«9,  SC  D.l.K  !  .  . 
ins  :!5  O.L.R.  542,  28  D.L.R.  464,  sub  nom.  Marshall  l;.:^;. 
Irving. 

(c)   See  chapter  24,  Action  for  Foreclosure  or  Sale,  JilJ'S. 

(/)   Henderson  v   Morris.  1916,  10  O.W.N.  34. 

(g)  Delivering  the  judgtr.ent  of  the  Court  in  Cook  v.  K'  '  i 
lUlil.  35  O.L.U.  555,  at  pp.  550.  560,  28  U.L.R.  346,  at  l  .  :'!: 
cf.  Warwick  v.  Sheppard,  1917,  39  O.L.R.  99.  35  D.L.R.  1'  . 

(^j)   K.-nn'Hiy  v    Haddow,  isin,  19  O.R.  240;    Cook   \.   !• 
1893,  23  O.R.  545. 
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laliil.  Iiiit  iipmi  llir  \iilllc  «liirli  Iims  Imcm  iii'ikIui'ciI  Ii>  way  of 
incicius.'.  iivci-  ihiil  xsliich  the  hiinl  |>f  <\  icnisly  iiail.  1),\  the  Mib- 
^f'Uliiit  iliiiiit  (if  tile  work  (II-  the  placing  dl'  tlic  iiialci'ialH; 
and  this  value  is  iml  llial  uliicli  icpicscnts  the  adual  valup 
(ir  cost  ol'  the  \V(irl<.  etc..  Ill  Itself,  lull  the  alliolllll  wlliell  it 
adds  to  tile  selliiiir  value. 

"I  iider  .sec.  14.  tile  llcii  has  (iiioiitv  omi'  iimrt jratte  ad- 
vances made  al'ter  the  lien  hojiler  lias  nolilied  the  iiiorlu'aiiL'C 
ill  writiiii:  111'  his  lien  or  has  i-eij-isteicd  it.  and  in  the  hitter 
ease  the  lieiidiolder  is  deemed  .1  |iurchaser  iiri)  liiiiti)  and  with- 
in the  |irovisioiis  of  the  iJeirisl  r.\  Act  and  the  j.and  Titles 
Act.  the  applieatioli  of  which  is.  Iiowcvi  r.  limited  (see.  \1\  I. 

■■ruder  sec.  14.  the  |iiiiirity  e;.ined  is  on  the  estate  of  the 
owner  or  iiiortL'ai;e(>  in  the  land  itself,  and  is  positive,  and  is 
irros[iective  of  aii.v  increased  \aliie  L'iven  to  the  selling'  value  liy 
the  Work  done,  and  so  it  is  not  within  the  pros  isions  of  sec.  S,al- 
thoiiL'h  till  moil uMU'c  has  prim-itv  h\  \irtue  of  the  U'cLristry 
Act   \i). 

"  '{'nor'  in  sec,  s  iiii-nis  licfore  'lie  work,  etc.,  cnnimeiices, 
liecaiise  the  i  ipl  di;dl  v\  i :  h  is  disi-iihcd  as  inclimliered  hind, 
and  1  lie  ii.itiire  of  ;  lu  incmiiliraiic'  as  a  prior  iiiortjiau'C  or 
charire  'I'he  reason  wh,\  ili,  iihieasid  \aliie  is  not  an  element 
iind' r  sec.  II  is  v\rll  explained  li.\  the  ( 'iKincellor  in  ( 'ook  v. 
Ueishaw  ( ./ i ,  It  is  paid  t'o|-  li,\  the  mortuMuee  li.\  tin  period- 
ical piiymcnts  which  arc  supposed  to  reach  tln^  lien  holders 
iinlil  llie,\.  Ii.\  the  icirisi  ration  of  tlicii  li(n,  'ji\c  notice  that 
the",  are  unpaid.  Il  wmild  lie  iiiipossilile  to  hold  tli.i:  a  iiiort- 
LM';c  or  cliarLic  or  part  of  it  \\  liicli  liecamc  '  jirior  li\  \  ii  Iiie  of 
the  IfcL'istr.v  .\ct.  iiiidei'  SIC,  14.  was  a  'prior'  morti:a'.:e  or 
ch.ir're'  in  whole  or  /•.•■'(  Imiin  under  si'c  s  ']',,  ,1,,  ;,,,  \nii||d 
lire-eiil  the  cui'iiius  spectacle  of  a  inortiiaiii  oi-  cliartre.  [ir'or  in 
whole  or  III  part  as  an  iiiciiniliraiice  upon  the  lands  and  liiiild- 


(.■)    MrVcm  v.  Tiif;:;.  IT;  0..\.i; 

(/)  isfin.  :?,  o.R.  r.4r,. 


ilT't    Mi:<  IIAMi  S  MKNH 


lis 


MIL'S,  iis  iiir.lillsl    I  lie  lirll,  jiIkI  >(t   HUl)M'i|ll(lil    tn   it    ill    «  ImiIi'  of 

III  p;iii  IS  Id  llif  iiicri'iiNcil  Hclliii^r  ^:iliii  Till'  iniorify  uc- 
<|ilii'i'il  iiiiilcr  sec.  14  liver  tlit'  lit'i  is  ii|miii  tlir  liiinl.  iiii-lililillK 
till'  liuiMiiiirx  iiiiil  iiTcticms  tlirii'iii  liuih  'lie  lii'ii  iiiii!  the 
lll"ltn.i'4<'  iilr.  llifiit'iili',  i-li;il!;is  ll|Hiri  till'  silliir  llliliir:  lliul, 
JIN  iiirriiiMil  sfllinir  v;iliir  is  ilcriMil  I'lmii  the  ImildiiiirN  or 
riTrliiiiis.  it  raiiin't  I'Nist  as  a  sipirati'  rliiiii'iit  iiinlcr  tlicciin- 
ililions  ni  lliat  sicliim.     Tin-  liiii'  |ii-iiM'i|ilf  is  In  Irrat  src.  H  jw 

liiii'il  til  tliiisi'  iinirt'_'au'''s  ami  iliaiuis  wliirli  ixistnl  hi fni-c 

\\  '  lir^raii.  Iiv  icasiiii  111'  wliii'li  imirasi'il  silliiivr  valiir  may 
ar  ml  sii-.  14  as  ilfalili!.'  with  pri>iriliis  aiiKni!.'  i'iiiii[irlinj; 

riaiiiis.  all  .iiisiii!.'  al'tiT  wdl'K  \,,,s  i-niniiicmTil  ami  ii(iiiii  liliul 
aiul  liuiMM.L's  tiitrftlicr. " 


CHAPTER    IX. 

(  ciNSOLIDATION  AND  TaCKINO. 


§M      I  lie  .[ 
§S'.»,   Tin-  !ii( 

§,•-'      I ! 


I'  cniisolidiition,  p.  136. 
.  iiinsl  Ik'  overdue,  p.  138. 
Ininsfcr  iil'  the  eiiuitics  or  of  the  inort- 


'1  '  ■'111  iiiiirtfi.iv't'.s  to  one  mortpigec,  p.  141. 

'■  I  "  i-aucs  111  (liri'trcnt  iiioft^a<;^cs,  p.  142. 
n  under  the  He!j;istry  A<'t,  ji.  145. 
.   cit'  tiickiii),'  iiiii;  the  Hcijistry  Aet,  v-  147. 
!!'  u  laekliiir  to  av(iid  eirenity  of  aetion,  p.  14!' 


§S!     7'/     'lii(  Iriui-  of  c'tiisolldnliDn. 

A  If  '  ;vL;re  wlio  holds  two  or  mole  distinct  inortf^ages 
i'|""i  "  '  '  '■  "'  pareels  of  land  made  liy  the  .same  mortgagor, 
il'  ilii  ill"  I'.iyrs  ai(>  no  hint;ei'  reiU'cmable  at  hiw  but  are  re- 
dd tii;il.i  only  in  i((ii!ty.  max.  uitliin  eoi-taiii  limits,  and 
a;':a  '•  (ft;!  in  persmis.  •'consolidate"  them,  that  i.s,  treat  them 
•IS  oiu  .  ,:nil  dei'line  Id  lie  redeemed  as  to  any  unless  he  is  re- 
deem. .1  J  .  I.i  lii.th  (11-  all  (<;).  This  doctrine  of  eonsolidatidii  (b) 


(1.)   ct    .I.nnitiKs  V.  Jordan,  ISSl,  fi  App.  Cos.  698,  at  p.  700. 

(d.  I'i  lUictriii'  is  line  of  the  ciiuitablo  rules  relallng  to  (tie 
red  '■'  i^u  iif  iiiurtm'.yi  s  and  hilotiKs  iiroperly  to  chapter  3,  Lcgul 
Mi'.lifi'  ill  i:<iiiilti.  Inn  it  i;;  <li;<rii<;sod  here  In  ii  separate  chapter 
beeaii>  'his  arranaeiiit  nt  affords  a  more  convenient  opportunity  of 
Vdiiiiiti  nut  the  efreet  of  the  n.uistry  Act  ispon  the  doctrine  of  con- 
soliilti.i.ii  iind  of  empliasizinn  the  distinction  between  the  doctrines 
ol  11.11  .iliihiiion  and  laekini;  respectively. 
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I 


1 


vvMs  r  iiiiiilati'd  (c)  in  Shuttleworth  v.  Laycock  (d)  in 
](;,sl  .iih!  ill  Pcipo  V.  Onslow  (c)  in  16!»2.  The  doctrine  in  its 
siiiipU.  1  ,incl  prolKibly  its  orifj^nal  form  is  that  if  a  person  has 
ni'iiU'.i  ■:(!  I  wo  separate  parcels  of  land  to  one  mortgagee  to 
soiiirc  two  (lifVc rent  debts,  and  has  made  default  as  to  both 
ni()i);;:i  ;vs  so  that  his  estates  have  become  forfeited  at  law,  the 
di'liliii-  is  not  personally  p'^initted  to  insist  upon  paying  one 
ddil  ;iiul  ivdeiming  one  mortgage  without  paying  the  other 
dchi  iilso  (f=). 

(■()iis(.rHlatiou  is  founded  on  the  equitable  maxim  that  he 
will,  vf  ( l;s  equity  tniist  do  equity. 

"lii.  ■■  liolo  do'ctrine  of  consolidation,  whatever  may  have  been 
Ihi  I  '  ;  .iilar  clroiimstanci's  under  which  it  has  been  applied  to 
difl.Mi  ill  CMS.  arises  from  thi'  power  of  the  court  of  equity  to  put 
its  ott  n  I  ]  ■< 
coiisiii'  r  \ 
Icr,-il  iM; 
tr:iri    is 

flO!!l     !!■ 
Clll'il   !l),i 
is     I'!,      1.: 

on  1(1. If 


]  ill'  upon  ils  own  interference  as  a  matter  of  equitable 
i  11  in  favour  of  any  suitor.     At  law,  independently  of  a 

•.  V. liiu  tlic  powiT  of  redemption  given  by  original  con- 
lUf.  ilun  a  person  conies  into  equity  to  have  assistance 

■Ill's  of  ('(luity  and  asks  to  redeem  upon  what  are  called 
■  iii^idiiations,  and  then  the  court  of  equity  says:— 'This 
I  ■   upon  which  we  sive  you  the  relief  you  seek,  namely, 

V  mv;  all  thai  is  due.'  "  {/) 


((  )  !'.■  i.oril  KccixT  rsrldpnuin.  See  also  the  case  of  Bovey  v 
Sliicuiili,  !•  :i,  1  t:as.  in  Ch.  L'Ol,  nifrn,  !i87,  involving  both  consolt- 
daLidii  till  <  I'-.int;.  The  doctrine  of  tacking  (infra,  §87)  was  for- 
mula dtl  I'.  1  'i.r  ISaron  Hale,  l,ord  Keeper  Bridgman  and  Baron 
IJaiii.sli  :.!  II  ;;,(l«orth  v.  Primate,  1G62,  Hardres  318,  and  March 
V.  I/',  1  .1,  J  \,nlr.  :1S7,  18  U.(".  h2?,.  It  is  worthy  of  note  that 
t'li.sc  twc  il.  I  turns  which,  in  the  opinion  of  modern  legislators, 
file*  nn  :.'-■  ist  exei-ssivp  respect  for  legal  rules,  were  founded  by 
j  utvi  s:  V  (i  :.  ('■null  tli'v  were  sitting  in  equity  tribunals,  were  in 
l:ict   raihiT  e(  iu\;ion  lawyers  than  equity  judges.     Cf.  Jerks,  Short 


Misiiiiv  nf   '  :■ 
(d\    I    \- 
(i  )    -   V 
(,;•>    11    ! 

at   |i,..  J-;'l  iT., 


220. 


21. 


;ish  I^aw,  pp. 

1,   -SCi. 

V.  While.  [U^*'']  A.C.  187,  at  pp.  192  ff.,  18  R.C.  2fi4, 

will  re  the  extension  of  the  doctrine  to  transferees  of 

IS  and  to  assignees  of  the  equity  of  redemption  is  dis- 


the  Piiort? 
cussed. 

(!)   CiinimiTis  V.  Fletcher.  1889,  H  Ch.D    (•••19,  at  p    "OS, 


iiMii 


^j^.-. 
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w 


The  riiiln  of  ('(iiisdlidiitiiiii  licloii^s  to  the  nidrt^asiee,  not  to 
llic  niiirlijiisror.  The  Inttor  ciiniiot  compel  tlu-  loi'iiicr  to  coii- 
soliilalc  ((/).  It  ni,i.\  lie  ,ins(  rtcd  by  tlic  inortniifiec  not  only  in 
ii  icil(tn|iti(>ii  actiiin.  but  also  in  a  t'orcclosuro  action.  The 
lallcr  is  nicri'ly  an  actimi  lii'ouyhl  t'or  the  |iui'|m)sc  oI'  cmn- 
ix'lliiii;  ilic  inortiiauor  to  .Iccin  uilliin  a  limited  time  ami  of 
de|)f:\  Mi'j-  liiiu  (if  liis  e(|uity  ot'  i-edemptinn  it'  lie  does  not  i-e- 
lieem  williiii  such  lime  i  li  ) .  and  llic  redem|ition  it  h  takes 
jilaii-  ill  a  tiJi'ei-liisure  action  is  subject  to  tile  .same  equitable 
coiclitioiis  as  il'  it  tonk  |il.H-e  in  a  redeniiition  action  (/). 

The  lij.'!!!  to  consolidate,  nidike  the  fijilit  In  ta>  i<.  tlncu  not 
depend  upon  the  possession  ol'  the  leiral  estati'  and  the  riuht 
ma>'  exist  .Mlthouirh  the  securities  cnmprisc  piupcrties  of  dif- 
ferent natures  (./).  .\  niorlj,'ai;e  of  real  estate  can  be  con- 
solidated with  a  niiirtLraL;e  of  pefsonal  i«tate  (Ai,  and  a  Icjal 
niorlyaiic  can  be  consolidated  with  an  e(|uitable  mort!.'a<ro  (/i. 
and  ail  e(]uilable  nioitna'^^'  with  another  e(piiiable  mort- 
Ui>il<-  I  III). 


5S"J.   Till    iii'irl;/!!!/!  s  iiiii.sl  hi   Dviriliu. 

The  rii;hl  nf  ciiiiscilidat inn  exists  onl>  as  to  inort'.ia!.'<'s  uith 
respect  tn  which  the  moity:ai;iu-  has  made  default  and  has  (-on- 

(•I)    IMIy  V.  AVallun.  1S,"il.  1   DiG.  .M.  &  O.  ir, 

(/')    Sir   <ha|it»r    ?,.    I.I  (Jill   Miirliini/f    ni    I'.ijiiitii,    SJJ. 

(()  CuTiuiiins  V.  Fli  teller.  ISMi,  M  Cli.I).  (;(|!l,  ai  |i.  Tns:  .loiiii- 
ston  V.  IJi  id,  is^l,  L'fi  (ir.  'IK:  SiUi  riliorii  v.  Glazelnook.  ISliH.  ?,>\ 
O.K.  Ins.  Tiie  rislii  to  ciinsolidale  iiuiy  be  asserted  hy  I  lie  nu  rt- 
jraf;ce  in  llie  master's  ollice  on  a  reference  in  a  f(ir(  elesure  aclien. 
Koss  V,  .Sievenson,  1S77,  7  O.P.IJ.  IL'i;;  .Merritt  v.  Sleplicnson.  IS.'.S. 
7  Cr.  I'L'.  'Hie  rijilit  may  he  asserted  altlioiiyli  the  niortpii;(-,  ha.s 
alr<ariy  Ljiven  notice  re(|nirinj;  the  moit;;u>;or  to  pay  on(  of  iIk 
inorlyaEi'S.     (Irillith   \,   round.   IStiii,    If,  Ch.D.  li^t'^. 

(/)  Nevi'  V.  I'lnndl,  Hunt  v.  \evo.  1X<',:1.  2  Hem.  ic  .\I  170.  at 
p.  is:;,-  L'l  Ilalshiiry.  I,a\vs  of  Knf;!and.  210;  Silvertliorn  \  Claze- 
brook,   .tiijiiii. 

(.k)   Tas.sel  V.  Smith.  IS.'iS.  2   DiC.  &  J.   71^. 

(0    Watts  V.  Synie.s,  18,".l,   1   l)e(,    \l,  ii  (1.  210. 

(m)    Tweedale  v.   Tweedale.    18,">7.   23    Heav.   311. 
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80(iueiitly  lost  his  lcfj;al  or  contractual  riptht  to  r«lccm,  so  that 
he  is  comiJcUcd  to  ask  for  cciuitablc  relief.  If  default  has  been 
made  on  two  mort frames  from  the  same  moi-tf?aKor,  and  the 
mortfia-.'cc  sells  under  the  power  of  sale  in  one  of  the  mortcasjcs 
and  realizes  a  surplus,  ho  may  consolidate  the  mortRafics  and 
apply  liie  sini)lus  on  account  of  the  other  niorltraiie.  even  as 
a^rainst  tlie  assifrnee  in  banlcruptey  of  the  nmrtiiasror  {m.  Mut  if 
the  nmiltrai-'td  inopci'ty  is  insured  in  the  name  uf  liie  mort- 
gatjor  with  loss,  if  an.\-,  iiayaiile  to  the  nioiiirafrce  as  his  in- 
terest may  ;ippc,ir,  and  a  loss  occurs,  the  surplus  insurance 
money,  a*'  -m-  jiaynient  of  the  morti;ai;ee"s  claim,  beloufjs  by 
law  to  the  mortfrautir  by  virtue  of  bis  contract  with  the  insurer, 
aiTil  therefore  the  doctiine  of  consolidalinn  does  not  ajiply 
so  as  1o  enable  the  moi-tttaLree  to  apply  the  suri)lus  ui)on  an- 
other niortLrau'c  held  Ijy  liim  from  the  siune  nutrtsiafroi'  ( }>) . 

It  lias  been  held  that  the  default  uniler  the  raor1t:a«cs 
sou^dil  to  be  consolidated  nuist  be  a  continuing;  default  at  the 
time  when  an  action  is  brouy;ht  in  which  the  right  of  con- 
solidation might  be  a.sserted.  so  that  if  a  mortgagor,  before 
action  brought,  jtays  or  tenders  the  whole  amount  due  on  one 
mortgage,  he  is  entitled  to  a  discharge  and  the  mortgagee  has 
no  i-ight  to  consolidate  that  mortgage  with  other  moi'tgages 
aith  respect  to  whicii  the  same  mortgagor  is  in  default   ((/). 


(«)  Sclby  V.  Poinfrct.  1861,  3  UoG.  F.  &  J.  595.  In  tliis  c:\sc 
tlie  Lord  Chancellor  incorrectly  uses  tlie  work  "tack"  in  tlio  sens. 
of  "consolidate."  Pledge  v.  While.  [1896]  A.C.  187.  at  p  197,  18 
R.C.  L'fit,  at  p.  274. 

(II)  Re  Union  Assuranc.'  Company,  1893,  23  O.R.  627.  Tlie 
ri'KUJt  would  have  been  diffennt  if  the  insurance  contract  had  been 
madi'  between  the  mortgagee  and  the  insurer,  because  in  that  case 
the  mortgagor's  claim  to  tlie  surplus,  if  any,  would  have  been  vir- 
tually that  of  a  cestui  qu<   trust  as  in  Selby  v.  Pomfret,  gtiiirn. 

((/)  Scottish  American  Investment  Co.  v.  Tcnnant,  18!iii.  19  0. 
R.  263.  This  decision  seinis  to  be  incorrect  on  princiiile,  liecause 
the  mortgagor,  having  made  default,  had  lost  his  legal  right  to 
redeem,  and  should  not  have  been  allowed  to  redit-m  in  equity  ex- 
cept on  equitable  terms. 
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Tl  '>oi,'  !  M.m  to  follow  that  if  there  in  no  acceleration  clause 
.11'     111    M   ..  matior  is  in  dpfault  only  as  to  certain  instalments 


"''  ■'  "  ■  .  il  or  interest,  he  may  avoid  the  doctrine  of  eonsoli- 
d.-i  on  l.\  ]':iy]u<r  the  arrears  before  action  brought.  If  there  is 
ill!  .••'■.',  -ition  rianse  in  the  form  (jiven  in  the  schedule  to 
til  ■  «' .  I  F,.rnis  of  Morlfiagea  Act  (r)  and  the  whole  prin- 
e;-..!'  li.  ,  li.roiiie  due  by  virtue  thereof,  the  result  would  be 

till-   S;l!Ml'    (si. 
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'  /  '>f  tninsfer  of  the  eqvUks  or  of  the  mortgages. 
:..etvine  of  consolidation  does  not  apply  unless  the 
s  sdii-ht  to  be  consolidated  were  all  or  both  made 
i.ii'  mort«aKor  (0   in  the  same  rigrht  (u),  and  it  is 

■It  that  the  efpiities  of  redemption  arc  subsequently 
1  tl.,.  san.e  person  (v).     On  the  other  hand  it  is  not 

t'nat    the    niortjrasres  should  originally    have  been 
tlie  same  mortK:a!,'ee :  it  is  .sufRcient  in  certain  cir- 
that  they  should  be  held  by  the  same  person  when 


I       ('"'  'V  lie  is  invoked. 


('■>   s,,.  clKijittr  23,  Artiiin  on  thi  Covenant.  §226. 

f.v,    l-vn    ;|.,r  notion  broii^.lit   the  mortg.agor,  subject  to  rules 

I.  M'ulit  iKxy  tho  iirri.;irs  .inrt  rosts  and  be  relieved  from  tlie 

'■■    "<•<  s  of  his  default.     In  that  event,  as  the  mortgagor's  le- 

-'        r.-   ;..,„. id   bP  rcstnnd   by   virtue  of  the  statute,  there   would 

■  -    !  ■   tl)  rnnsolidation  on  tlie  mortgagee's  part.     Cf.  Todd  v 

■  ■  r,  Vm.  1  O.L.R.  103.  A  special  acceleration  clause  not 
•VA  iind,  r  t'H.  .madite,  and  not  containing  iiny  provision  reliev- 
■   Moit:::igor   from   the  cons.'qucncos  of  default,   would   have 


il 


■  •1  of  eonipcliing  the  luorlgagor  to  pay  off  the  whole  mort- 
1  oidir  to  ;ivoid  consolidation. 

(■)    A  iiiori^-ag,.  made  by  A  cannot  be  consolidated  with  a  mort- 

■  i.dc  I)y    I!   10   the  sam,.  mortgage..  ..yen   though   B   is  merely 
■'■  for  A.     Sharp  v.  Itickards,    [1!»09]   1  Ch.  109. 

"O   A  i,u.rti.>.-,;.-o  made  by  a  partn.r  for  his  own  priTate  debt 
ni..i  I,.  o.,.u,olidatrd  with  a  mortgage  made  by  two  or  more  partners 
a   parti!,  tsliip  d.-bt.     Cummins  v.   Fletcher,  1880,  14  Ch  D    699 
II.   Til). 

(!■!    Shars.   V    I!irkarH=,   iaj.ra. 
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J83.  TRANSFER  OF  EQUITIES  OF  RE^E^      '  'I'N.  1  a 

The  cases  are  divisablc  into  ela-swes  which  \vi  I 

separately  (w). 


§84.  Vase  of  different  moriqmjix  to  uiu    nun 
The  simpler  case  is  that   ui  two  muilu.^ 

parcels  of  land  made  by  one  niorttrasor  to  (Hi 
The  right  to  ponsolidatc  is  lost   if  the  twi' 

ginally  held  by  one  person  are  assijjnied  to  i! 

01-  if  one  of  the  mprtKagcs  has  ceased  to  exist 

(1)  The  mortKatrec  may  consolidate  as  a.' 
inal  mortgagor  who  remains  the  ownoi   oi'  tiie 
demption  in  both  parcels. 

(2)  The  mortgagw  may  consolidate  as  aii.i 
son  who  becomes  the  owner  of  the  ecpiity  of  r 
either  parcel  subsequently  to  the  making  of  t 
gages,  the  assignee  in  such  case  taking  suli.ji«1  to  liu'  o'\ 
affecting  the  land,    including  the  coiLsummal.     or   in- 
right  of  consolidation  (!/).     Thus  the  mortgager  i;i 
idate  as  against  the  heir  of  the  mortgagor  (:).  ov  1^  < 


;.    (1! 

''" 

f    :iiiy    '  ■ 

'•- 

■ili;ii  on 

f 

tV.  O    Hi' 

'  - 

.  (ic)   Soe  5S84  and  85,  injra.     The  examples  stal  il  ; 
two  mortsagos  only,  but  the  sanio  principle  would  ;r  ;''.• 
of  »three  or  more  mortgages,     in  each  case  it  is  a^     -  < 
conditions  already  discussed  arc  fuUiilcd.  that   is,   ' 
of  all  or  both  the  mortgages  the  contractual  right  to 
and  that  the  person  seeking  to  redeem  hat;  merely  ; 
demption.     Tlio  cases  are  first  stated  without  ril.  : 
Istry  Act,  and  the  qualifications  effected  by  tliat  :'.■ 
separately. 

(X)  In  re  Raggett,  Ex  parte  Williams,  1880.  1 
(y)  A  mortgagee  cannot,  as  against  the  assii-.; 
of  redemption  of  one  parcel,  consolidate  with  his  oi  i 
a  mortgage  on  another  !)arccl  created  by  the  same  inc.i 
the  as.signment  of  the  equity  of  redemption.  Jennin  ■ 
1881,  C  App.  Cas.  6&8;  Pledge  v.  White,  [1896]  AC.  18 
18  R.C.  264,  at  pp.  272-3:  cf.  Harter  v.  Colnvan,  1882.  1 
The  subsequent  act  of  the  mortgagor  cannot  prejudiiN 
jisslgnee  of  the  equity  of  redenu)tlon. 

iz)   Margrave  v.  Le  Hooke,  1690,  2  Vern.  207. 


m-  t'l (•..■■ 

iM  !'■ 

..I   tlu.r 


■  ll   lauil: 

( 

i.-.  .-,"r  ;i 

r 

H    V.    .loU! 

n 

T.  I.:    \>.    ! 

1) 

!i  I  li.l).  1. 

■,(■ 

■   \\w   earl 

ll  r 

•% 


H."  CHAPTER  IX.    CONSOLIDATION  AM)  TACKING. 

ill  l)aiil;!ii|itcy   {a),  ov  jis  ;ii;;ili    1  a  ihilsiic  iiiorli.M'_'<'c  oi'  piip- 
cliiiscr  III'  one  of  fhr  jiarccis   {!>). 


^S.>.  ('<is(   iif  i,ii)rt<iii()<s  hi  (lilhrnit  iiivrifitKjiix. 

The  iiioic  cdiuiilix  case  is  that  of  two  inorttraj^cK  niailc  In 
on.'  iiion^'au'oi-  of  .lilVomit  iKucels  of  land  to  different  niort- 
t,'ai.M'i>s,  where  the  two  inoi-tKiij.ros  sub.seiiuently  heeoiiie  ve«t(yl 
in  the  .same  person,  whether  he  be  one  of  the  orit.'inal  iiiort- 
SJa-ees  or  a  third  [lerson  who  takes  a  liansfer  ,if  both  iiiorl- 
Jjaires. 

(I)  The  holder  of  the  two  iiiorttraiics  nia.v  eoiisolidate  as 
ajrainst  the  inorff^ajror  if  the  latter  remains  the  owner  of  the 
P<|nit\  of  re.lemption  of  both  paieels  when  the  mort^'atres  be- 
come vested  in  the  same  person.  Any  snbseipient  dealiniw 
with  either  pare(-l  ai'e  sulijcet   to  the  ri<;ht  of  eonsolidation. 

(2  I  The  hohier  of  the  two  iii..rtL'aires  may  loii.solidato  as 
a-ranis!  a  person  to  whom  the  I'lpiity  of  ivdemption  of  both 
parcels  is  transf(>rre.l  by  the  .same  deed  or  as  part  of  the 
•saiiii'  Iransaetion.  if  siieli  transferee  remains  the  owner  of  the 
eipiily  of  redemption  of  li,.th  paieels  when  tli.'  morf/aues  bo- 
eome  vested  in  llie  sinu,-  person,  Tlu'  transfere.'  in  siieli  ease 
simply  stands  in  the  shoes  of  the  moi'tirajror.  subject  to  the 
same  erp'itable  ri;.rht  of  eon.s.ilidatioli  in  the  event  of  the  sub- 
se.pieiit  anion  nf  tli,'  two  mortu'a^i's  in  the  hands  of  one 
holder    (t). 


(«)  Pop.'  V.  Onslo«.  Wxi.  J  Vrni  .'XH.  Tlii.s  poini  «;ls  doubted 
by  I«rd  Hardwickc  i;.<  parn  Kinp.  IT.'io.  i  .\tk.  "Am.  .Vslibiirncr 
F^iliiity.  3i)l'. 

(fc)  Kx  pan.-  Carler.  1773,  Alulj  ::;;■,:  Wall  x.  .Syiucs.  Isr.l.  1 
l>e(;.  .M.  &  G.  2lM,  ai  p.  L'4r,  This  was  doubl.  ,|  l,v  Ix.id  Nonhints 
ton  In  Willi..  V.  I.u.^o.  17111.  2  VA.  7S:    \.s|a,.i;  li,  r.  Kiiuity.  ?,»■:. 

('■)  II  is  tni,.  ih.ti  in  such  .a.s,  il„.  ivsull  is  Ihal  the  a.ssiKi,.,. 
of  111..  ,.i|iiity  of  r.d.  inplion  is  h.ld  m  lak.^  subject  lo  a  men.  p.i.ssi- 
biliiy   of   an   .■.mity,    wher.as   ih..   K.^neial    rule,    which    noverns    ih.. 

•rM.;;l;fr   ialo■^;    :;ii!)j.  r;    .-.niy    io   an 

Cdiiity    .xistinu   ai    Ih..    liin,.   ot    ih,.   assiHiinn'iit.     Tli,.    sp,-cial    rule 
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['.',)  The  li()l<l!'i-  of  the  I  wo  iiiorttfiigcs  miiy  poiisolidiilc  as 
:ii:;iiiist  (liflcrcnt  trniistVrocs  of  tlic  Hiuitii-s  if  the  union  of 
the  two  niorl<.'M).'('s  in  one  Ivaml  takiw  placi-  boforo  the  sevor- 
ancc  of  till'  ciiuitii's  lias  Ih'cii  cft'cctcd  t)y  the  transfer  of  I'itiicr 
of  the  ('iiiiiti(\s.  If  c'itlicr  of  the  ((luitics  is  transferred  before 
tlic  union  of  tlie  miM'ta'^'es.  the  transferee  of  the  e(|nilv  tak(* 
free  fmni  the   ri'jht  of  consolichition    (</). 

In  Mills  v.  -lenninu's  ir)  Cotton.  L..I.  in  lieliverinj;  the 
jud'HiKiil  of  the  ('ourt  of  Apiieiil  said: — ■ 

"As  :i  iiiormasor  cannot  W  iillowed  to  iirojiidlcc  tlio  i  iplils  nf  Ills 
iiinitnaKio  by  any  doallngs  with  the  equity  of  redemption  of  the 
eslali'  in  niortunKe.  it  has  Wm  lu  Id  that  a  purchasor  or  mortsiagee 
of  imo  of  two  (Stales  already  in  mortgaeo  is.  as  regards  tlie  eonsol- 
idation  of  the  niorlpapis.  in  the  same  poKilion  as  the  oriKinal  morl- 
Wiuor — that  is  to  say.  the  purchaser  of  an  eiiuity  takes  subject  to 
all  the  eciuities  affectin;;  the  person  throush  whom  he  claims.  It 
is  in  this  case  contended  that  lliis  will  apply  even  though  one  of  the 
moriiiaiies  wl'  ch  it  is  soimht  to  consolidate  was  not  created  till 
after  the  mortgasor  had  sold  the  equity  of  redi'inption  of  the  estate 
owiird  by  the  person  claiming  to  redeem.  In  our  opinion,  inde- 
pendently of  authority,  this  contention  cannot  prevail.  It  seeks  to 
affect  in  e(|uity.  and  by  \irtu.'  of  a  rule  the  creation  of  etpiity,  the 
riuht  of  a  purchaser  by  the  suhsi^quent  act  of  his  vendor.  That  this 
will  be  ilie  result  will  appear  from  considering  from  what  acts  of 
the  p\irehaser  the  right  of  consolidation  arises.  It  is  the  circum- 
siimce  of  the  mortgagor  having  created  two  mortgages  on  two  dif- 
ferent estates  which  gives  the  mortgagee  of  eiiher  estate  as  soon  as 

appHc.ible  to  the  assignment  of  the  equity  of  redemption  of  both 
liroperties  has  however  been  established  since  the  decision  in  Vint 
V.  I'adgei,  1858,  2  DeG.  i*c  .1.  tilt,  which  was  followed  in  Pledge  v 
Whit.'.  [18!ii;|  A.r.  187.  IS  R.r.  •.•t)5.  Cf.  Selby  v.  Pomfret,  1X61,  3 
DeO.  F.  &  J.  595,  In  which  a  mortgagee  of  one  parcel  with  nolicf 
nf  ih,  mortgagor's  bankruptcy  purchased  a  mortgage  of  another 
liareel  made  by  the  saiue  mort'.;ui;or  and  was  held  entitled  lO  con- 
soiiilaie  as  against  !he  trustee  in  bankruptcy. 

Ill)  Because  the  right  of  consolidation  a!  t.hi'  time  of  the  trans- 
fer i^  a  mere  possibility,  not  an  existing  eqtiity.  either  consummate 
or  incboiite,  Harier  v.  Coliuan.  18K:;.  19  C'h.D.  ti^lO;  Minter  v  I'arr. 
llSMij  :!  Ch.  4!tS;  Fraser  \.  Nagle.  1888.  16  O.R.  :!41:  Hughe«  v. 
lirilauniu   Permanent   lienellt    liuilding  Society,   IHtOfi]   2  Cb.  tlOT. 

(<  )  IS  I  h.  U.  ri3fi.  at  |i.  iTlfi;  aliiiiueii  on  aiipeul,  noli  num.  Jenning!-. 
v.  .Inrdau,   1S81.  ti   App.  ('as.  (19S. 
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tho  srcond  rioi'tt,'iiK<'   Is  crrated  a  riKhl   to  Kit   Im.ii 
In'o  liif  lianda,  and  In  hold  tmtli  1111  tin'  <|c  lii  diir  mi  < 
prinrlpli'  which  allows  as  a>:ainst  a  subsiquciil   pii'i 
jtasfc  tho  rJKlil  of  consolidation  la  that  the  morteasor  i; 
dralinj;  with   the  ninity  of  rcdrinplion   prcjiidiir   il. 
niortfiasto.     This  ran  only  apply  lo  riyhls  alriadv   i;iTi 
from  acts  already  done  hy  ilii'  iiiortj;aj;or.     Tln'  ^u•.ln.    !■ 
prevent  the  mortgagor  from  throwinu  a  greater  h.ird.  n 
chaser  of   his   e(|iiity   of   redeiniition   hy   any   act    (Pii      i 
to  the  sale  or  mortgage  of  this  estate      It  Is  inie  |i 
of  one  estate  may  get  In  and  consolidate'  the  nutr''. 
estate  against   a  purchaser  of  the  equity  of  redii,!'  ■ 
the  estates,  even  though  at  the  time  of  the  pureh:  ■;     r' 
gages  were  vested  in  different   persons.  provide<l  hii"     ■' 
existid  previously  to  the  sale  of  |!w  eipiity  of  nih '■ 
the  estates.     But  this  equity  arises  out  of  acts  di>n 
of   th.'  equity  of   i.deniption   previously   to   the   s: 
after  the  sale  necessary  to  give  (  ffect   lo  the  rlghi 
— namely,  the  union  of  the  mortgages  on  both  estai- 
— is  an  act  of  persons  who  are  no  parlies  lo  the  ;    ' 
of  redemption  and  not  hound  lo  tin    purchaser  hy  . 
consistent  with  the  clalui  i..  consolidate.     In  our  o- 
chaser  of  an  equity   of   redemption   takes  subject    l( 
as  arise  from  acts  previously  done  by   his  vendor. 
to  these  e(iultlc8.  though  acts  of  persons  other  than  i 
be  necessary  to  give  rise  to  the  e(|ulty.     But  in  c   i 
not   subject   to  any   equity   arising   from   acts  don 
8Ubseqiu>ntly  to  the  sale,  and  therefore  as  against   a   > 
an  ((luity  of  redemiition  of  an  estate  thire  c;ui  hi'  t,  i  i  eu 
of  a  iMortgage  suhseipiently  created  on  another  est;,.." 
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In  III  re  \Viilliain[itiiii  Instate  if)  the  nwtn  r  i  >'  i-i.iic  A 
cxofiitoii  a  viilimtary  .sett lenient  of  the  ostiifc.  w  ^  ;'mi!  m.  ;'- 
^'■•i.u'i'il  il.  Aflerwaril.s  lie  niortfatretl  estate  !'•.,  .■ -i.]  li'li 
ni<>l'ttrai.'''s  caine  into  the  liaiuls  nf  llic  same  iiei-snii  w  :•.,  el.-i'm  | 
to  eonsolidate  them  as  a'_'ain,st  tho  persons  elaiinin..;  liinler  ;|ii> 
Kctllriiieiit.     Kay,  .1.  in  ileliverinp'  jiidinnont  saiil: 

"I  consider  the  claim  for  consolidation  on  the  pert  ei  tin  in  .ii- 
gagees  to  be  utterly  unfounded.  It  is  true  that  11'.'  \ '-iinil-  i  v 
si'ttleinent  Is  void  as  aijainst  the  subsequent  iiiortg:>.gir  in  ih.  ,  \i  'h 
of  the  mortgage.  But  because  that  mortgagee  aflerwm.ls  (ilicuis 
from  the  mortgagor  another  security  is  he  to  be  allowed  to  cm  olid   i- 


(f)   18S4,  26  Ch.D.  3S1.  at  p.  393. 
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Ills  two  ^^l'Cllrilil  s,  so  as  lo  llirow  on  llii'  tslalr.  subject  to  tlir  sittli'- 
iiicni,  any  part  of  tlir  sum  wliicli  may  bi-  owinj;  lo  biiii  beyond  thai 
orisinally  fliart;<(1  iliincn?  In  tny  o|iinion  lie  I'learly  eannol  do 
so.  'Ihi-  Siaiiilr  of  Klizal>ei:i  >;ivis  liliii  no  such  power.  It  makes 
a  voliiiiiaiy  settlement  Iraiidiil.  nt  ami  void  ius  analnsl  a  .subsequent 
purclias.  r.  but  it  only  maki  s  it  void  to  ilie  eMent  of  the  purchas- 
er's Interest  thenln.  .No  autlioriiy  luus  been  cited  vshicli  bears  oul 
the  contention  of  the  mort^aKces  in  this  case,  and  I  therefore  hold 
that  the  settled  (State  Is  liable  only  to  the  .xient  of  th<  siinui 
charged  thereon  by  thi'  mortKa>;es  expressly  affeclinK  it." 

I''i>.  .1.    I  a  ft  eru  11 II  Is  L..I.I    ill  the  ciiiirse  ol'  liis  ,)iii|i.'iiiciit 
ill   lliii-1er  v.  (  (iltii.-ili   It/)   s;ii(l: — 

"TakinK  l!ie  case  of  an  a.ssi^'nuu'nt  of  an  eipilty  of  redeniptlon. 
iniisi  thi'  a.ssinnee  of  llie  eciuity  of  redemption  do  all  such  eiiuities 
as  liis  assi.^nor  would  hav(  been  liable  to  at  the  time  when  thi-  re- 
deiirijon  action  was  broiif;b|.  or  must  ho  perform,  and  hold  siibjecl 
1(1.  I  hose  e(|uiliis  only  to  which  his  assignor  wius  liable  at  the  dale 
(if  till  assif;niiienf.'  If  it  be  the  former,  the  assignee  of  the  ediiity 
of  H  til  lupiiin  (if  one  of  tie'  estates  would  be  In  no  better  position 
than  the  assisjnor,  if  he  had  remained  the  owner  of  both  of  the 
(Miuiiics  of  redemption.  If.  on  the  other  hand,  the  assignee  lakes 
siihji'ci  to  those  eiiuities  only  which  were  sulislstind  against  his 
assij;nor  at  the  time  of  the  assignment  of  the  eiiuily  of  redemiition. 
li ••  will  be  in  a  better  position  than  the  assignor,  because  the  union 
of  the  two  mortgages  in  the  case  supposed  takes  place  subsequently 
te  the  assignment,  and  the  equity  which  arises  from  the  union, 
ihrrefore,  originates  subsequently  to  the  assignment.  ...  I  maj 
r(  fc  r  by  way  of  analogv  to  the  case  which  I  mentioned  in  the  course 
of  th(>  discussion.  Watson  v.  .Mid-Wales  Railway  Company  (h).  ;is 
illustrating  whai  i  undi  rsiaud  to  he  the  rub'  applicable  to  the  as- 
signment of  (/(U.S. .V  111  iHtnn.  viz.,  that  the  a.ssign  of  a  rliom  i»  iiction 
takes  it  subject  to  ail  e(|uilies  subsisting  at  the  lime  of  the  assign- 
iiieiii.  and  noi  lo  eniiitirs  which  arise  suhsequrnily,  ;ind  which  did 
not  exist  at   that   time.  " 


^■^(i.   ('diis'ilii/al  inn    inulir   I  Ik    Uiijistrii   Ai). 

Ill  |-'.lliil,lli(|  li\-  the  (  (ill\('\  aiie  llii-  .\et,  1 SS 1 .  s.  IT.  tllO 
iliicil'lic  111'  eciiisiirhhit  !iili  is  e.xclllileil  as  In  liiiiilj;.-i!J:es  made 
nil  nr  al'ter  the  \\r\\  il:i.\   nl'  .laiinai-y,   IS.S'J,  it'  and  s(i  far  as  a 


(.'/)   1SS2.  I'l  Ch.l).  t;:'.ii.  at  I).  i\?,?.. 
(/o  isfi7,  i,.i;.  J  v.w  fifir,. 
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roiil  i;ii  ;\    ililclil  lull    is  iiiil    cxiHosi'i  1    ill   I  lie  mculniiift'  di'cils  or 
llllc    ,i\     llll'lll     I  /). 

Ill  iMihiiiii  llif  |init>iivil  imis  :iiiT,iily  nImIi'I  iiiu>I  lir  '\\\:\\\ 
lidl  ill  ('nll-l  i|U(llci'  111'  llll'  li(ui>lr.\  Art.  'I'lir  livlit  iil'  run 
Mili.hitiiiii  Imiii'^  nil  nl\  {III  iiiuilMliI"'  riiilil  it  is  suliji'i'i  to  In 
ilii'iiilcij  li\  ilir  |ii'ii\  isinii  111'  s.  7:!  lli.il  "nil  fi|niliilili'  lii'ii. 
rli:irtlc  III'  iiittTcst  .illVcl  iii'j'  laiiil  shall  lie  valiil.  as  au'iiinsl  a 
rr^;-t.  Ill  iiistiiiiiii  lit  (Aii-iili-ij  li\  tlif  ^anii'  |iiTsnii.  Iiis  liriri 
111'  a^:  ,'jn '  "  I/)  Till'  iiulil  lit'  ciiiisuliilalion  cMlinnt  t  lirrrl'iH'c 
lie  ,!ss(  I'll  il  :,■.  aLt.'lilist  tile  assi'jni  !■  I'or  \  alllc  i  /,  i  n|'  tlic  rijllit  \ 
III'  !■!  ill  iiuiroii  nf  niii'  pariMTwIiii  takes  witliuiil  nntirc  ot'  tli. 
rN'striiii  111'  till-  mm  I'.'a-jr  niailc  \>\  llic  same  iiiiirtuaLrnr  anil 
liclil  \i\  'lie  -aiiic  iiiii!ti_'a'.'rc  n|inii  alnitliiT  [lal'i'il  ami  uliiisi' 
assi'^iiiiii  nt  ':.  ijnly  reirisieviij  il\.  (  >n  the  utlnr  liaihl  il'  tlii- 
IxMi  mnriua'jrs  arc  I'cLri:  IriTil  ami  a  prrsdii  sulisc(|Uriitly  lakrs 
a  ri.n\  i\  aiicc  nr  iiiortL'airc  nf  linlli  parci'ls,  liis  >;cari'li  in  llu 
i'ci^i,n-  ni'lii-i'  will  iliscliiM'  till'  fact  that  Inilli  iiarrrls  arc  -iili- 
ji'i-i  1"  iiiiiri'ja^is  niailc  li\  tlic  same  imirlijaun!'  ami  licM  li\ 
the      :iiic  nii^iiuMLrcc  anil   the   iiiireliascr  nr  in(irttr:i'-'ec  nl'  llic 

tun  ri|M   lii^    will    tl'.clcl'iirc    lake   witll    llnticc   t>(  allil    slilijcet    til 

llic  'j'jl''  111' ciiiisnliilation   itii). 

(M  iiiiii  ^  w.  Mil.  l^si;.  :;;;  ciiK.  ji."i:  Kanmi-  \.  I'iii.  |I"hj| 
1  (11.  I'.',  1, 

(/I    .■Sir  iliaplir  S.  Th,    !;•  instill    1(>,  ST'i. 

U.\  .luiiiisinii  \.  R.  id.  ISSl.  jn  (il-.  Jl':!.  In  lliis  ca.si-  .iii  cx.ru. 
Hull  iiiiliini  i.liiaiMil  a  >  riiiul  riiii  l,:;;u'.'  (if  (Mi.  iiarcl  in  .  uiisid- 
I'rMii.iii  111  liiu-  h.  ill-  ^iMii  I'lir  .iiayiinnl  ami  ii'.uislcr.d  his  iiiort- 
^a;;c  .\-  .ii^'in.-^t  liiiii  it  was  luUl  tlial  a  lirliir  iiiorlKa.i;...  el'  Ixitli 
|iaicc!..~  iKiild  iKit  (•(iiiselidaic.  altlioiiph  if  tlic  scoond  i,i()rf,iL'ai.'.c  had 
mil  I..  .11  ^i\.ii  ;.iid  r.'i;i:-i.  I.  d.  tlic  iiKiriK.i'.;. .'  iiii^hi  !j:ivc  consnli- 
d;i'.'d   as  au.iiiisi   a   lie  r'    .  \.iiii  inn  'I'diuir. 

I/)  liiii'.v.r  V  Can.iil.i  I',  i  iii.-iii.in  ISiiildini;  .Xssncialiun.  lsT7. 
'-'I  ■•V.  .".'!'!;  .Mill, I-  V.  Ilruwii,  ISSn.  ;;  O.K.  L'lii.  Il  is  ussinind.  of 
iiiiii.<.  .  ilrii  ili.ic  is  iiclhiiii;  tin  llic  aliFtrricI  of  title  of  the  iia.rcd 
iniiciias...  1  disiliisc  i!.'  .'\isl.  iicc  of  Ihc  iiiorti:a«e  on  iIk  oi.hci 
Icu  cd. 

'.:,.\     !li;:..il;i(n;     s::,v!Il^-     Mt,\       I  n>  .s!  Hclli     h-ucifiy     V.     Kitirid^r, 

Is7>:.  L'"  (Ir,  i;:;i.  al  ic  'V.'.:,.      \.s  111  ihr  ,  ffcel  of  ri-;.:istral ion  as  nolic... 
s.v    ihaiii.  r  s.  Th-  i;,,,islni  Ail.  ST:;. 
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§h7.   Tilt    ilnclriiii   of  I'liLiiifi  mill  tin    h'l  i/islrii  Ail. 

The  (loctriiif  of  eoiisolidation  is  not  MlTci'tcd  Ity  the  pro- 
vision of  s.  7:5  of  the  Rcjjisfiy  Act  tli.it  '  tiickiiiL.'  sliiiil  not  be 
allowed  ill  aiiv  ease  to  prevail  ajraiiiKl  the  provisions  of  this 
Act"  (m).  Kven  as  to  taekini;  the  provision  in  fpicsiicin  is 
lUiFieei'ssary  aiui  therefore  inoperative.  No  chietr-irie  hi;al  or 
etpiitalih'  ean  "iirevail  avainsl."  tliat  is.  override,  a  statute 
pas.'-.ed  t)v  eonipctent  authority  containinR  j)iovisions  whieii 
are  iiieon-stent  with  the  doctrine,  and,  as  will  he  M'en  pi-e- 
sently,  the  fact  that  successive  iriorl>;au:i's  are  reiiistercil  will 
usually  exclude  the  doctrine  of  tai'kin'j-.  In  any  event  the 
I)rnvision  as  to  tackinu'  h;is  no  application  to  tlic  doctrine  of 
consolidation.  TacUiiiu'  and  consolidation  arc  (piite  distinct 
and  depend  iijion  difrcniil  piinciplcs,  althon<_'li  the  terms 
ha\c  soinetiiiics  hcen  conrnsrd   in  the  cases. 

I'onsolidation  is  a  doclrine  icialinj;  to  the  eipiity  of  I'e- 
dcniption.  It  is  an  ilhistr.ation  of  ti,,'  maxim  that  In  irho 
si'iLs  iiiintii  :iiiist  ilii  iiitiihi,  anil  ai'iscs  where  two  or  more 
inoi-ltra^rcs  arc  niaclc  li\  the  same  uKjrttranor  on  dilVcrcnt  prop- 
ei'tics  and  held  liy  liic  same  moitvraiiee  or  a.ssi<;n"e. 

Tackini;  properly  so-called  is  a  dor-trine  relatinir  to  prior- 
ities hetwctMi  c(ini|ietin'_'  mortirairces  of  the  same  propcily   lit). 

(II)  Doniiiiinn  .SiivinnK  and  Investment  Sooiity  v.  Kiiiridfie. 
IS7*;.  :;:!  ur.  i'",\.  As  io  tlh'  provision  of  llie  H(;;isrr,v  Act  i|ii(ilril  in 
tlii'  i.xl.  si,.  rliainir  s.  Tlir  Unjixtrp  .1(7.   ST.'). 

{'))  Till'  very  early  casr  of  liovey  v.  Stiipuiih.  Ii71,  I  Ca.s. 
in  Cli  L'lil.  in  tlie  ri  iun  of  Cluirle.s  II.  affords  an  ilUistiation  tjotli  of 
consolidation  and  of  taclvinK.  There  was  (1)  .  iiiortuasc  (apear- 
•  ntly)  Willi  conviyance  of  the  Icual  estate  of  twi.  iifop.rli<s:  (L')  an 
aK.siL'nnienf  of  the  eipiity  of  redemption  of  the  \\\n  pi-oji.-i  ths  to  a 
second  iiiortKafAcc;  (:',)  a  Ihiid  niort>;a>;e  of  one  01  itic  pi-opcriics 
only  without  notice  of  the  second  inorl.naKc.  Tlie  tliii-d  mortjiasce 
b(ni.i;ht  and  took  a  transfer  of  the  first  lc.E;al  niort.i;aKe.  It  w!us  held, 
fir.st,  that  he  nilj;lit  tack  his  equitable  third  nioiiKaye  to  the  first 
r,)ortga,!;r-,  so  as  to  sit'D  priority  over  the  :;ci-ond  morrsage,  and, 
secondly,  lat  havin.i;  done  so  he  nii.uht  consolidate  his  third  niorl- 
saye  on  one  property  with  the  first  inortgat;i'  on  Imtli  propertiis  and 
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It  is  :ili  illusti.ilii'ii  III'  ttic  lii.ixiin  tliiit  iilun  flu  ((/i/iViV.>  iirr 
Kfihi),  III!  Iiiir  slifill  fii-i  i-'iil.  iiml  Miiscs  wliciT  ii  lliilil  lllKftKillfC 
is  hikcn  uitliniil  notice  nf  the  second.  If  the  tliinl  inort^'ajiee 
KctK  ill  tile  IcitmI  esliih'  li,\  plircli.isi  liu'  tile  tirst  nioitiriiiit'.  tic  is 
iilloweil  to  ■•tjick"  the  tliinl  niorli.';ii;e  to  the  lirst  iiiortiiiiL'c. 
ami  olitaiiis  |>iioiil\  ;'s  to  liotli  ovir  tlu'  second  iii<irt^;if.'e. 
The  ijoctrine  is  the  lo^jiiMl  result  of  the  loionH  jirittia  fil(i( 
a<'Ciini|i.lll.\  illi;  tlw  jiossession  of  the  lei^al  estate.  'I  he  first 
nioi-iL'ai;e  is  of  course  entitled  to  |iriorit>.  and  Ihe  Icital  estate 
of  till'  mciit'j.e-'cc  cnriiliined  with  the  fact  that  he  took  the 
third  iiiorlL'a'-'e  {"f  \.ilue  in  iioo.1  faith  and  without  notice 
>{i\es  liiiii  |ir  oril,\  as  to  thai  iiioittraL'e  also  over  the  enuitalile 
interest  of  the  Hecoiu]  iiKirtuauoe  i p) . 

It  is  essential  thai  the  jierson  who  seeks  to  irain  priority 
over  .-i  second  iiiortL'aire  li>  virtue  of  tlii'  dooii'.nc  of  tackinjr 
slioiihl  have  taken  the  third  nuirtifasje  without  notice  of  the 
second  inortsrai-'e  k/K  I  f  lie  lakes  without  notice  and  retristors 
his  )iinrl'.',ii.'e  before  the  re>:istratioii  of  the  second  niortijajje, 

he  ira  lis  priority  by  virti f  tlio  Heijistry  Act   (r).     If  the 

si'coiid  iiiortLM'-'e  is  reiristered  lirst.  its  reiristration  operates  as 
notice  to  the  thii'd  iiiorlL'a'Jti'  and  the  ijoctrine  of  tackinir  is 
therefoi'e   excluded    I  >  I .      If    neither   iiiortkrajre    is    rei,'ister<'<l 

hold  the  t«o  inopiiiii  s  as  against  tlir  sicoini  riu)rti;ui;('i'  imlil  all 
that  was  diu  lo  hiiii  on  liolli  scruriiiis  slioahl  lie  sutisticd.  PIcdKo 
V.  While.  ftS!ir,  1  AC.  1S7,  at  p"    inn-l!t4,  IS  K.C.  litU.  al   ii|i.  L'70-271. 

(;i)  Ttii'  iiniitabl.'  rules  a:.  -  priorilies  hetwicn  Ic^al  and  iiiiilt- 
able  mnrti-'afies  rrspcciivrly  ar  rtiscassid  in  chapter  7,  and  in  86S 
the  doctrine  of  tackinu  is  staled  as  otn  of  tin  plia.ses  of  the  wider 
doctrine  of  piirchaM'  fur  valia-  uiihiiul  loticc.  The  unfortunate 
second  iiiortj;ai.:<i'  wlio  Ins.  s  his  pr  oiiiy  as  a  result  of  the  doctrine 
of  lackin;;  nciivi  s  at  Last  sonir  words  of  synipalliy  in  p'ediial  I.ifo 
Assiirani'i-  Co.  v.  Stinson.  Umii.  IP.  t).i.  I!.  1-7.  al  p.  Ill,  S.C.  m/(/  )ioi,i. 
Scoll    V.  Swanson.   I!iii7.  :;;•  <'aii.  S.C. It.   :':'!!. 

(i/)   Si'c   chaiitiT   7.    SUN. 

(r)   See  chapter  S.   ST.. 

(.V)  Si|.  SsT:;.  Cf.  ri.rc.-  \.  Canada  I'i'rmatieni  Loan  Co..  1894, 
2.")  O.R.  <;71,  at   p.  1.77,  s.c.  j:;  O.A.I!.  '>Mk 
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lliriT  is  iiothiiii;  in  the  art  to  cxrluilc  tht>  dootriiic  of  tackiiiK. 
liiii  if  the  inoilciiifcs  arc  ro!ri«toro<l  their  priorities  are  «ov- 
tiiicd  l)y  I  lie  act  without  rcfcirncc  to  the  doetrino  of  ta<'i<- 
i.c  (t). 

iHH.  So-riillid  liirkinn  to  avoid  (Irniilii  of  iirlinn. 

(lowly  rclat(^l  to  consolidation  and  dep.  ndini;  lil<t'  it  on 
the  |piiriciplc  that  he  who  srrka  rquiiij  musf  do  equilji  is  an- 
otJHT  .s<'t  of  cases  which  an>  conuiioply  called  tackiiiif  (u).  hut 
which  do  not  raise  any  f|UPStion  f)f  priority  between  different 
niurtuMijces  of  the  same  property  and  me  therefore  not  affected 
h\  the  |)i()visions  of  llie  Rcsiistry  Act.  In  order  to  avoid 
circuity  of  action,  a  mortiraffor's  heirs  or  devinees  wei'e  not 
ptrtnitted  to  redeem  the  mort(tafrc  without  also  pnying  a  hond 
or  .jud},Miieiit  det'i  owinfi  hy  the  nioilnasror  because  the  eipiity 
of  I'Ctiemption  in  the  hand.s  of  the  heirs  or  devisees  was  as.sets 
for  the  paxnient  of  such  a  debt  (  (').  So.  since  lands  are  assets 
for  the  payment  of  all  kinds  of  debtK,  simple  contract  dcl)ts 
iii.ii  be  tMckcd  a*,  airain^t  titr  licii's  or  iliv'sees  {if),  and  now 
tli;il  real  est.ile  devolves  upon  the  (jci'sohal  rcpio^entativc  of  a 
dccciiscd  pciMiii,  the  s.inie  riuhl  of  tacking  exists  airainst  the 
pi  isonal  representative  is).  But  this  tack'ns;  is  allowed  only 
fur  the  piiriiose  of  avoiding'  circuity  of  action  and  it  caniint  be 
iiiiiilc  Use  of  Ml  as  to  train  prioi'ity  as  to  unsecuriHl  debts  over 


(O  Till'  Miiui-  iirinrlplp  would  apply  in  the  cr.sc  of  ctiargos  or 
1111)11  fia^is  iiiait.-  iiiirtcr  the  Lriml  Tillies  Acts.  Reeves  v.  Konr.chur, 
I'lii!",   L'  S.h.I!.    I.','.. 

(11)  Sec  L'l  llalsbiiry.  Laws  of  England.  i>.  333;  2  W.  &  T.I.C. 
K(|    143-144. 

(r)    MrUir.n  v.  Fraser.  1870.  IV  Gr.  533. 

(H)   rtolti'   V.   I'histiT.   IS.'i.'i.  20   lieav.  filO;    Ttiomas  v.  Thomas. 

ISr.t;,  22  Brav.  ?,li. 

(J-)   21   Halsliiiry,  oi>.  r,t..  p.  333. 
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other  (Mvditors  (;/)•  Debts  which  have  not  been  ineuiTed  on 
the  security  of  the  liiiul  eaniiot  be  taekod  either  as  aj^uinst  the 
morttratior  or  persons  elaiiniii^  under  him  in/rr  I'ivos  (z). 

(II)  Pile  V.  Pile,  1875.  23  W.R.  440;  Heams  v.  Ranco,  1T4H,  3  Alk. 
630:  Adams  v.  Claxton.  1801,  6  Ves.  22fi:  Rolfe  v.  ClKstor.  supra; 
Irby  V.  Irby,  1855,    1"2  Rcav.  L'17. 

(z)  Coionian  v.  Winch,  1721.  1  P.  Wms.  775:  Troiighton  v. 
TroiiKliton.  1748.  1  Vos,  Sen.  80:  Adams  v,  Claxton,  supra;  Richard- 
son V,  Horton.  1843,  7  Deav.  112.  at  p.  123:  FerKiison  v.  Frontenae, 
1874,   21  Gr.  188. 
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fHA    IKH    X. 
The  Lan.    Td.ks  Aits. 

;!,'!.  l^-istrv  Ads  iuid  L;iiul  Titles  Afts.  p.  l")!. 

yi'J.  KiyistniiiiiM  iif  (lit'ds  iiiul  registration  of  titles,  p.  154. 

?!>:!.  .Moi-1«;ii;vs  iiiidcr  the  iiml  titles  system,  \>.  l^G. 

i'}-i.  'I  li'  icLiisi"  •  .1  (  stale  iiiiil  its  priority,  p.  I(i2. 

VXk  iJc'jistrali-P!!  ;  nil  priorities  of  inoi'tt;af;es,  j).  ItiO. 

^i)(i.  lixcculions  anil  iiiei'hnnies  liens,  p.  10!). 

i'M.  I'iiref,'is1eri'<l'iiiterest,s,  notiee  and  fraud,  p.   lT:i. 

ills.  ■'Lciial"  and  'eciuitable"  uiortfra}.'es,  p.  182. 

iW.  Kiuudies  of  tlir  nioit^jatiee.  p.  18"). 


i.'.)\.  Iitfiistrn  Alls  and  Ijitnil  Tillis  Acts. 

ill  tlie  foicfioiny;  chaptcre  the  essential  features  of  the  con- 
trail  of  iiioity:at;e  both  at  law  and  in  e<|uity  he.ve  bi>cn  con- 
sidered, soiiie  .•ii-coiiiit  has  been  jiiveii  of  e(iuitable  niortf;af;es. 
.iiid  llic  ■nicstidii  of  priorities  in  eiiuity  and  under  the  He^t- 
is!i\  .\(t  has  been  di:eussed.  It  ;s  ehietly  with  re^'ard  to 
tile  c|;ii--iioii  of  priorities  thai  tlu'  Ke:jristry  .\et  afl'eets  the 
law  of  iiiortuaiie.  by  providinu'  tiu-  means  of  reeordiufl  deeds 
and  uliier  doinnients  afiVetiii!,'  the  title  to  land  and  by  enact- 
iiiii-  llial  with  cirt.-iiii  exci'pl-ons  a  re;.'sn'red  doeunient  shall 
li;i\t'  priority  o\ii'  an  uiii euosten-ii  docunient.  (lenerallv 
sprakin-  the  statute  docs  not  hi  other  respects  make  any 
ehanjre  in  the  nature  or  ineidents  of  the  contract  of  mortsjaRe 
or  in  the  le^'al  or  equitable  piineiples  ■;  ivernin^'  the  subject. 
I:i  addition,  however,  to  the  system  of  registration  of  deeds 
under  tile  K'etristry  Act,  tliere  is  in  Onta 'io  under  the  liand 
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Tillcs  Act  ill:  -,[  s>slcni  111'  rciristl-jilioii  (if  titles.  Siiiiiljii'ly 
ill  Miiiiitoliii  thcic  iiic  two  .•ilttrii.itivc  systems  uinlcr  the  Kci;- 
istr.\  Ac-i  (/))  ;iii<l  tile  Iiciil  l*|-(i|i('i-ty  Act  (r)  ivspt'ctivcly, 
coiiM'iiiciitly  (Icsi-iiiiitcd  by  stiitulc  iis  tlic  "old  system"  iind 
tile  ■  Men  systciii."  In  S;isl<;itclieuiili  ((/).  All>e|-t;i  (()  iiiul 
the  Northwest  Tel  ritories  ( /' i  there  is  hut  one  system — thiit  of 
resist  i;it ion  nf  tith-s-  under  tlie  Land  Titles  Act  in  force  in 
e.ieh  of  these  jurisdictions.  In  British  Coluiiiliia  there  is  under 
the  l..;nc|  K*ei;istr.\  .\cl  ( (/ )  ji  system  of  resristration  of  titles 
with  many  special  features.  In  the  maritime  pidvinees  the 
old  .sy.sleiii  of  ri'trislration  of  deeds  |)revails   (/M. 

The  \,irious  slalules  alio\e  meiitioned  which  provide  for 
the  reuist  ration  ol'  titles  have  to  such  a  deijrree  (|ualilied  the 
a|iplifal:oii  ,,\'  Ihr  l(M_r:il   -umI  e(|uitalile   rules  relatiiiir  to  iiiort- 

(■/l  li.S.O.  Idlt.  e.  iL'i;.  'ITiis  s.vsl.'iu  was  introdiired  in  ISS,'',. 
Tic-  .sl:iiiiie  is  liased  dii  ilie  Kii,;;liKli  l^md  Transfer  Act.  1S75.  «iili 
.sonii'  iiKidilii'alions. 

th)  li.S.M  I'll:;,  r  17J.  Tills  slutiili'  is  similar  to  the  Ont  irio 
l!e:;isM>    Art. 

('  I  1!.S  .M,  Hii:;.  r  171,  The  nrw  s.vsteiii  was  inlrodiirrd  in 
Iss.      'file  sl:iiuti    is  liasi  d  (in  the  Viruirian  stiiliite. 

Ill)    .-;;isl..   slatllKs.    I!il7    (L'nd   sess.),  c.   is. 

('  )     \lla.  ^laiii'i  s  (if   1;hii;.  c,   Jl. 

(M  Ksc.  i;ii'i;.  (,  llii.  'ihe  .system  was  inirediiced  li.v  tin  'Wv- 
rilori  ■:.  li.Ml  l'.-e|..  n>  .\.|.  heinu  lli  V.  c.  :.'i;,  in  effert  on  llie  Isi  (it 
Jiiniiaiy.  issT  -l-his  .iciinle  uas  in  ISM  n  placed  liy  tlie  Land 
Tittle  .\(i.  ts<i|  liriii^  .'.7  .V-  .'s  W  e  I's.  in  effert  (in  Ihe  1st  of  January, 
ISH.i.  'I'lie  '!'.  1  riiiirii  .s  ili.ii  imlndrd  ilie  |iresent  provinces  of  Sa.s- 
kali-ti(  vMin  ami  .\ili.  ria  so  llial  wlieii  lliese  provinces  were  created 
in  l!ii|-,  ihcy  liad  a  sy.^i.tn  (if  r.  ;;istrai ion  of  titles  already  in  opi  ra- 
tion 'I'lie  sialiiir.-  ill  f.Hcr  ill  SasUai  cli(  Wan.  .\lli.ria  and  the  .Noiili. 
v.es!  ■|'eriiierie>  ai.  MiliMa.tn iail.v  similar  to  the  Real  Property  Act 
of   .Ma.iiitoha   lull    li.ih.w    the    .\iisii  alivii   staliMes   uii,.-e   closely. 

I'')  I!Si;i  I'lH.  (  t:'7.  I'lir  an  accoiinl  of  the  history  and 
op.iaiioti  ol  III,'  ^N.siim  in  liriii.sli  CoUinihia,  see  He  Sliotholl.  ISKS, 
1  l!.i'  u.  pan  ■_'.  :!:;7 

III)  In  Nova  Scotia  a  Land  'I'itles  .\ct  was  enaded  in  liiiil.  and 
in  New  lininswifk  a  Land  Tiths  Act  was  (  nacled  in  l!n4,  Init  iiille 
has  heeli  done  to  lirini;  ttii.se  staliilis  into  cffcctivi'  operation.  Tlicy 
are  li.i.sed  on  the  Ontatio  slalate  lint  are  inncli  sli.aliler. 
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ffa^cs  that  it  seems  desinihlo  to  outline  the  main  jirineiples 
luiderlyinj;  the  statutes,  particulai-ly  with  rofrai'd  to  their  ef- 
feet  uium  the  distinction  l)et\V(  ■  the  lejial  estate  and  c(iuital)le 
interests  in  hind  and  U|)on  the  (luestion  of  priorities  between 
different  mortcafroos.  Thvso  main  i)iinciph-s  arc  to  a  certain 
extent  suseeptil)le  of  bein-r  discussed  witliout  i-eferenee  to  the 
variations  existing  in  the  statutes  of  the  different  provinces. 
For  tlie  present  pui'pow  the  systems  of  registration  of  titk-s 
may  W  treated  as  one  system  (/)  and  the  statutes  may  bo  com- 
prehensively referied  to  as  the  I-and  Titles  Acts. 

It  is  impossible,  however,  for  anyone  to  read  the  statutes  in 
(piestion  without  bein«  struck  by  the  deplorable  diversity  of 
law  in  Canada  on  the  subject  of  rei^istration  of  titles.  Ai)arl 
from  the  many  special  features  of  the  British  Columbia  statute 
and  the  fact  that  the  Ontario  statute  is  based  upon  an  Hnjjlish 
orijiiiial  while  the  Manitoba.  Saskatchewan.  Alberta  and  North- 
west Territories  statutes  are  based  on  an  Australian  nuHlel, 
even  the  last  mentioned  ^rrouj)  of  statutes  exhibit  a  diversity 
of  arraniremeiit  and  lantruatre  which  tends  to  ol).scure  their 
common  orijiin  and  their  essentially  similar  character.  Atten- 
tion is  drawn  in  the  follow  iiisr  padres  to  some  of  the  more  im- 
ixirt.-int  diflVrciK'cs  between  the  statutes  (,/').  Some  obscn-at ions 

(O  Tliis  is  spi'ciall.v  true  of  tlie  statules  in  force  in  Manitoba. 
Saskatclii\va:i.  All)orta  and  tlie  Nortlnvi^st  Territorii'S.  bivsed  on  Itio 
Australian  Ttirrcns  arts,  and  I  am  slad  to  acknowledpe  my  indebt- 
edness to  til'  elaborate  exposition  of  these  Canadian  statutes  con- 
tained in  Douslas  J.  Tliom's  The  Canadian  Torrens  System.  The 
worlt  in  dueslion  does  not  purport  to  discuss  systematically  the 
British  Colim  bia  l^ind  UcKistry  Act  or  the  Ontario  Land  Titles  Act. 
which  are  drawn  on  differcnl  lines  from  the  other  statutes  above 
mentioned.  Por  the  salti'  of  brevity  in  referriUR  to  thi'  parallel  pro- 
visions of  the  various  statutes  of  Ontario  iind  the  western  provinces 
I  have  adojiti'd  in  this  chapter  a  brief  nnthod  of  statutory  citation 
by  refirence  meri'ty  to  the  names  of  the  provinces  and  the  numbers 
of  the  sections,  i-xccpr  in  SS!'l  and  93.  where  the  titles  and  chapter 
number.s  of  tlie  statutes  are  mentioned. 

(/)  It  has  not  proved  practicable  to  discuss  the  British  Columbia 
statute  in  del  ail. 
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iiiiulc  hy  .1.  K.  Uitizii  \l.-).  the  Icaiiiod  ciiiiiiiU'nljitdr  on  the  Aus- 
tr.ilinii  Toncns  s1,i1ii4('s,  n.c  woi'tlij- of  siKH-iiil  iiK'iitioii.  Kx- 
liri'sscil  vt'i-y  l)rictly,liis  siiK'^'<'stiniis  ;nv  (  1  )  to  iibolisli  tlu'<l«ml)lo 
kiiiil  nf  titlo  ill  I'.ritish  Ciilimilii;!  ,111(1  (>iitiiriii.(2)  to  cliiiiiiiiitc 
from  tlif  <  >ii'.M'io  slat  lit  (•  the  special  treat  luont  of  leases  ami  the 
exjiress  i'eco!;iiilioii  of  inireiristereil  t I'aiisaetioiis.  ('■])  1o  [tro 
vide  a  slatiitoi-y  t'oriii  uf  inortiianc  ami  to  se|iarate  the  reiristei' 
•I'  ilci'iU  I'l'om  the  re!.fisler  of  titles  in  Hritish  Columliia.  (4» 
to  eiiiiiiiiate  fidiii  the  Maiiitoha  statute  (/)  the  provisions  pre- 
venlini.' the  ai'i|uisilioii  of  title  iiv  possession,  i  ."> )  loaihl  to  the 
\nrlh\\est  Territories  stat  lite  [)ro\isioiis  for  realiziim' on  iiiort- 
Kaires  lliivjimh  tile  laini  titles  ofliee,  ( (i )  to  repeal  the  Nova 
Seotia  ami  New  Hriins\\ii-k  statutes,  ami.  the  oiitslamlinir  ilif- 
ferem-es  having'  thus  been  ail,ius1e<l,  iTi  to  draw  a  new  uni- 
form statute  on  the  western  rather  than  the  Ontario  imxlel. 


§l>2.   l,'(  i/islriili,)ii  iif  (liiiis  II  11(1  n  iiisfnilii)n  iif  litlis. 

I'lider  the  Kejristry  .\et  praetieally  any  instrument  alVeet- 
iri<_'  land  may  he  rej.'istered  provided  its  execution  is  proved 
in  the  maniiei-  pi'eserihed  tiy  the  act.  The  re>.'is1rar  assumes 
no  responsibility  as  to  the  li^ral  effect  of  the  instrument,  which 

is  simply  i irded  for  whatever  it   is  worth,  so  to  speak,  and 

a  piirehaser  takes  a  coinc\ance  at  his  iwn  risk  after  haviiiL' 
in\esti!.faled  the  title  disi-losed  by  the  \arioiis  liist  ruiiients 
which  are  registered  or  of  which  he  has  notice,  riider  the 
Land  Titles  Acts  the  owner  of  land  is  re irist creel  as  sucli.  (  Mlly 
the  registered  owner  ma,\  reLristeraii  iiist  riimi'iit  piiriiortiiiir  lii 
transfer  or  cliar'j:e  the  land,  and  he  must  use  one  of  the  coiii- 
|iarati\el\   simple  I'orms  of  instriment  presei'ibed  by  the  acts 


(A)  Artirle  on  I'liiforruity  in  Iiii;i.siratlnn  of  Title  1-iw  in  37 
C.L.T.  37l:>3  (.May.  I!tl7). 

(/)  Similar  ijrovi.sions  are  ronlained  in  tlie  Onliirio  .Sa.skatdi- 
ewan  and  IJriiisli  ((iluiMhiii  slaliiteK  (si<>  cliaider  2fi.  I.imii'ilton  of 
Arti'iiis.  S-'H2)  .111(1  llie,<ir  statutes  would  have  to  be  aim  nded  accord- 
insly 
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im).  The  ivfiistnir  is  (ib!isi("<l  to  puss  on  the  valiility  of  the 
instrmiKMit,  (locide  whiit  its  lci;al  ff[\'ct  is.  and  if  ho  admits  it 
to  rcfrist ration,  must  ontpf  on  llu  ivtristiT  tlic  cliany:*'  in  tlu' 
title  to  the  land  whicii  results  from  the  rejjistralion  of  the 
iiistnniicnt.  As  a  conseciueiiee  of  this  in'cH-edure,  when  land  is 
ti-nnsferred  the  transferee  beeomes  the  retlistered  owner  and 
the  earlier  links  in  tiie  eiiain  of  title  heeoiiie  immaterial. 

Thi'  main  object  of  tlie  land  titles  sy.steni  "is  to  s;ive  liersons  deal- 
ing witli  renisterod  proprielors  from  the  troulile  and  expen-se  of  KO- 
ins  bdiind  the  repistor  in  order  to  investisate  the  history  of  their 
aullior's  title  and  to  satisfy  themselves  of  its  validity.  Tliat  end  Is 
areomplishod  by  providing  that  every  one  who  purchases,  honn  fide 
and  for  value,  from  a  rcKistered  proprietor,  and  inters  his  deed  of 
tr.-insfer  or  mortgage  on  tlie  n^gi-stor,  shall  thereby  acquire  an  inde- 
fea-,ible  right  notwitliRtanding  the  infirmity  of  his  author's  title"  in). 

It  is  important  to  hear  in  mind  the  exaet  nature  of  the 
'•main  oh.jeet'"  above  mentioned.  A  i)urehaser  in  u'ooil  faith 
is  entitled  to  rel.v  upon  the  retrlster  and  need  not  ^'o 
behind  the  title  of  the  refiistere.l  owner,  iuit  of  course  he 
miLst  satisfy  himself  that  an  iastrumeiit  i)urportii\fr  to  be 
made  by  the  re«i.s1ered  owner  is  itself  valid.  Heiristration  will 
not  render  an  invalid  instrument  valid  in  favour  of  tlie  inir- 
ehaser  theiein  named    (").  Init   if  the  inirehascr  rejristers  the 


(hi)   Except   in  the  case  of  the  British  Columbia  statute. 

(n)  Gibbs  v.  .Mcsser,  \n'.n\  A.C.  '^48,  at  p.  254.  Tliis  is  a  lead- 
ing case  arising  under  the  Transf.r  of  l^nd  Statute  of  Vidoria. 
The  duestion  whether  the  same  complete  protection  is  iniended  to 
be  afforded  by  the  land  titles  systeui  to  a  transferee  who  liius  not 
given  valuable  consideration  is  referred  to  in  SftT.  ni'ni.  in  connection 
with  the  question  of  the  validity  of  unregistered  interests. 

(o)  Attornoy-Gcneral  v.  Odoil,  [inotll  2  Ch.  17,  at  pp.  75,  82. 
This  was  a  case  under  tlie  English  Land  Transfer  Acts.  Even  under 
the  statutes  in  force  in  the  vestern  provinces,  although  instruments 
become  fully  operative  only  upon  registration  (see  8!i4),  the  re' .lit 
Is  not  that  registration  necessarily  validates  an  instrument  between 
till'  parties  or  mal'.es  effect ive  its  whole  contents.  See,  e.^..  Smith 
V.  Xational  Tru^t  Co.,  i;il2,  45  Can.  S.C.U.  61S.  1  D.L.R.  UflS,  affirming 
20  K  R,  f>22:  cf.  Thorn,  The  Canadian  Torrens  System,  183  ff. 


m.^. 
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iiistnmun.t  :uul  Irtoiiu's  \hv  resristoi-cl  .nvnor  of  an  estate  or 
intonst.  llu'.i.  ov.n  thmi'.'h  the  iiistrunient  as  iv^anls  him  is 
invali.l,  a  |.u.vhasor  from  him  is  proterted  hy  the  statute,  l>e- 
eause  this  seeoiul  luurhaser  is  entitle.l  to  rely  upon  the  resjis- 
tcr  and  need  not  jro  Ix'hind  it.  so  tliat  the  instrument  which  ia 
invalid  so  far  as  the  immediate  inurhaser  is  eoneenuxl  thus 
becomes  a  (i(K)d  root  of  title  in  favour  of  a  suhsetiuent  pur- 

chiuscr. 

The  distinction  .iust  drawn  may  be  best  ilhistrau-d  by  the 
case  of  a  forjre.l  transfer.  The  immediate  transferee  under 
a  for-ed  instrumeni  has  no  title  a-aiust  the  true  resrislered 
owner  and  a  certificate  <.f  title  procured  upon  a  fonjed  trans- 
fer may  i,e  set  aside  l/<).  If.  however,  the  transferee  under 
the  for-red  transfer,  havint;  become  the  resristered  owner,  exe- 
cutes an  inslrument  in  favoui'  of  a  purchaser  or  mort-av'co  i" 
jr.md  f;iiih  and  for  value,  such  instrumer.t  hein^'  re-istered. 
is  valid  aiiainst  the  true  owner  i,(/). 

i!):;.  Miirtiiiniis  midir  thi    l.mul  TUUx  Ach. 
The  Manitoba  Heal  Property  Act  (r)  iirovides: 

(,,n  Thr  txpivsMon  ••inortsas;e"  mean.s  and  incUidcs  any  charge 
on  h'.nd  cictitrd  inr  sccurinu  a  d.bt  or  loan  or  any  hypottiec:Ui..n  of 

(-OTh.'  expression  •eneunil.rancv"  means  and  iniHides  any 
oliarp  or  li,  n  on  land  oilur  Hum  a  mortRaf;e  or  any  hyi-oUue^ilion 
of  siirli  cliarKe  or  lien. 


(,,)  Cil.l.s  X.  Messer.  (ISIOl  AC,  248:  He  Adams  and  McFar- 
liind  put  "II  I)  I..H,  -ZK.  So  if  a  forced  transfer  is  made  to  a  ficti- 
tious triinsfeiee  aiul  registered  and  then  a  forced  mortpase  is  niadfi 
m  tlie  ticiitioiis  name  to  ttie  inortKaf;ee  in  pood  faith  and  for  valae, 
the  mortep.see  !:.ts  no  proteriion  from  the  slatute  as  ajxainst  the 
true  owner,     Cihtis  v.  .Mi'sser.  suitrn. 

(q)  Gil)bs  V.  M.'Rser,  minft:  Assets  Company  v.  Mere  Itoilii. 
[l!io,-,l  A.C.  177.  at  i>ii,  2il4,  I'll;  »ro«  n  v.  Hroiighten,  lflir>,  L'S  XI.R, 
48'i    :;4  n  !,  n    l'44. 

(r)    H.S,M,  V.n?,.  c.  171,  s.  2. 
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The  Saskatchewan  l.aiid  Titles  Act,  1!»17  {s).  provi<lcs: 
5.  "MortKaRP"  nipans  a  charge  on  land  criatcd  for  s.ciirinu  a 

d.bt  or  a  loan,  or  an  hypotliication  of  such  charg.'. 

7    ••Encunibranrc"  means  a  rharpe  on  land  created  or  .ffected 

for  any  purpose  wluKever    inclusive  of  nio'-saj;eK,  mechanics'  li.ns 

and  executions  a^ainst  lands. 

Tlif  All)ci'1a  Land  Titles  Act  (/)  prov.     s: 

(.)  The  expression  "niortpape"  means  any  ehari;e  on  land 
creat.d  merely  for  securing  a  debt  or  loan. 

((;)  The  expression  "encumbrance"  means  any  cliar.sre  on  1  ind 
creat.d  or  affected  for  any  purpose  whatever,  inclusive  of  morltaKe, 
m.etianies'  lien,  «  hen  authorized  by  statute  or  ordinance,  and  ex.- 
eution:;  a^;ainst  lands,  unless  exjiressly  distinguished. 

The  Mrilish  ('(iliinil)ia  Fiaiid  Rcf-'istry  Act  (ii)  lU'ovides. 

"Charpe"  means  and  shall  include^  any  le.ss  estate  than  an  abso- 
lute fer.  or  any  equitable  interest  whatever  in  real  estate,  and  shall 
ineludr  any  .ncumbrance.  Crown  debt,  judgment,  mortj^age,  or  claim 
to  or  \:pon  any  real  estate. 

ill  the  Ontario  Land  Titles  Act  (mi)  the  term  '•charge"  is 
used  lull  is  not  defined. 

(.«)  Statutes  of  IttlT  (2nd  sess,),  c,  18,  s.  '1.  For  the  sake  of 
uniformity  liberty  has  been  t:<ken  with  the  t.xl  of  sonu^  of  the 
statutes  to  the  extent  of  substituting  "encumbrance"  for  "incum- 
lirance."  It  is  to  be  noted  that  the  legislatures  wbicii  enswited  the 
Manitoba.  Saskatchewan,  Alberta  and  Northw.st  Territori.s  statutes 
have  not  scrupled  to  tamper  with  the  t':nglish  language  by  inacting 
that  "eiietiiuhrancer"  means  the  owner  of  laud  subject  to  an  encum- 
brance and  b.N  inventing  a  new  word  "encumbrancee"  to  exj.ress  the 
person  who  in  ordinary  iiarlance  is  known  as  an  .ncumbrancer.  For 
the  detinilion  of  "encumbranc."  and  "encumbranci"  in  th.'  Ontario 
Mortgages  Act,  see  chapter  1,  Inlriiiliirtnr!/.  i'l. 

it)  Statutes  of  l!tnt;,  c.  :.M.  s.  ■>.  The  Uind  Titles  Act  in  force 
in  Ihi'  Northwest  Territorhs  contains  similar  detinitions:  R.S.C. 
IfiM,,,  c.  110.  s.  2.  This  dominion  statute  is  herelnaft.r.  for  conven- 
iince,   referred  to  as   the   .Northwest   Territories  statute. 

(II)    U.S.n.C.   IMll.    c.   I'JT.    s.   2.     "Absolute   lee"    is    delined   as 
meiining  aiul   comprising   the   legal   ownership  of  an   estate   in   fi'e 
simple.     "An   indef.asible  fee"  is  defined  ;us  meaning  an  estate   in 
fee  simple     held  under  a  good  safe-holding  and  marV.'tablo  title. 
(HH)   K.S.O.   IJiU,  c.    126. 


■v^-QBT*,, 


^  jsr^s?^  -^.mf^m^ifr 


rt-*j 


i 


nil  . 
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I   ii'l'  r    III'-   -Mtilli       ,ilio\c    nicnlinui  (I    ullicf    iIimii    lliat    of 

illilivh     I    njiUlllli.l     >nil['!i'     !'"lIH-~    nl'    llimliiJILrrS    Of    cIlill'LIcs      ill'O 

tin's(  'ihcil    I  r  ) , 

'I'!'        rollll     n|'    i-|l;iri;i-     | .  II'M' I  i  ( I'  1 1     llV     llll'     lilies    lll^l'll'     llllllcl' 

I  h''   '  'lit.ilio  shil  ll'rs   is  ;is    I'lillows  ; 

I.  A  li  .  ili«    rrL'i:  I.  icil  inMi.r  111   111.'  lami  iii'iiKi  in  tin-  ollii,'  i}f 

liiiiil  i;il.  s  a'  as   parcel    --in   llie  rei;i-|.f   fur    - 

in  ('ciii.-^ideraiiiiii  el    (>j.iiiiim    p:'i(l  lo  me,  oliar^e  siuli    land   Hilli   ilie 

p:i>iiieiii  li>  f  I),,  iif  1  te..  on  till'  ilay  of   -- Ifi     .  oi  He- 

prinripal   :iiiii   of    (<_',iiihi|    wiih    inii-nsi    at    the   ra.le  of  — ^  per 

'.Ml.   ii.  r   annuiu.   aiwl    uitli    a    |mi\V(  r  of   sal.'    I'l    lie    exercised    after 
ilefaiilt    a.nil  iimnth'.-    siilisr^inieiii    nnliie    ol    lie'    intention    to 

sell    (in    iin   tin    ,  irs.    ,.••((/   In  )    {iiihl   nnii  ,f,i.  minis   nhrh    iirr  niinul 
h,  uml  'lit    ii'ii   nN/ilnil    .nnl.r  thr     Xi  I   i,r  ntliii  ,iis-\) 

I.  K.li,.  wife  iif  111,-  said  A.l!..  li.  leliy  liar  my  dower  in  the  sa.id 
land. 

'I'his  <hai:;i-  is  made  in  pursuance  to  rin  slmil  rurnis  ul  Moii- 
ii'iir  s  \il.  (I'Juii  ,1  i.s  'I'  SHI  ,1  ;i,iil  Ihi  I  III!  iiiiiils,  ,h',  shniilil  iiiii-riilr 
t"lih  I    Hull     \i  I.)    I II  I 

I'aied  dii;.    Ill    --       --    I'l    - 

^^■'•"'"■•■-  (Siiznature  of  .\.li.   and   K.l!.) 

^  v.  (Xo    s.  al    necessary). 

N'lli',  [I  no  inlinsi  i-  |.,i>aiil.  .  or  tin  po«,r  i.f  >.ale  ;;i\in.  sub- 
stitnp-  tile  uiirds  ■■without  interest^'  or  ■•wiilioul  power  of  sale.^'  as 
the   case   raay   li.'. 

The  .Mill  rta  I'n'in  nf  uiurlLraLie  ■  fnfiii  .\  .  is  as  follows: 

I.  .\  1!.  Im  ilJi;  li'^istered  as  oulur  uf  an  es'tlle  (In  i  slilli  ilil- 
ii'ri  III  ml- list),  snlijict.  Iiiiw.\.r,  id  sudi  eitcumlicnces.  li.  iis  and 
inlensis  as  ari  luiiilied  h.i  mi  iiiiuanduiii  iinderwriiien  (nr  eixlorsi  d 
ill  reoti)  of  that  pi,  (■.■  nf  hmd  (ih  si  i  :j,ii,,ii)    p;n-t  of  seciimi 

leAuship  .  ran-a.'  .    ii, r  >is  IIh    •  us.    eii/i;  /(.)   contaiiiin;; 

11)  .\I.tii,  .-  1(17:  Sa.'k.  s.  'i^:  .Vila.  s.  ilii:  .N.W.T.  s.  'M;  Ont. 
s  ;;ii.  'n,,.  fnriii.-  ilo  not  cmi!,  iapl:iie  exeiution  under  seal,  U.V.  s. 
■•1.  ;l'ii1  'Int.  s.  l",',  expn-sl.x  priuid.  iha'  a  iransfer  or  ehar.i;e  ni;iy 
li>  iliii*  mad.'  li>  iii-^truaieni  net  iind.  r  -.eul,  tip  dniario  Klaliile  :idrl- 
iuj  ■\iui\  if  Ml  laad"  the  in.'iruiaeni  ;i|id  r\er>  aaaei'i-ieiii,  stiiuilaiion 
a.tid  ciitidiiiiie,  Man  in  sh;\l!  Ii.i\.  ih.  same  en.ct  lor  ail  iMirposi  a  a.s 
if  it  W'l-.'  iiuide  iind.f  si  al  ■■  II  a  inoriizaL-e  under  the  other 
r'la.tules  i:4  in  fad  ix.cuiid  iimler  s.  al  the  delit  is  a  specialty.  To- 
ronto (;ener;il  Trusts  Corporaiion  \.  'I'tie  Kinu,  irilT,  .'ii;  ("an.  S  ('.!{. 
-'■     :•.    :■■  ::   eii:;;:e;i;;   ]:r;:r^ :.-,.  :..  i-i---; :    ;a:;!:;    :  J>i-ci'ti   covenant:;. 

(ic)    See   ehapier   ^^',,    Shu   I    Furms   1)1   Mortijiniis    .\,l.    i?Sl.. 
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111    ■.   Ilr   til"   jatll 


li'SS  (Inn    shil,    iitihls  './   null,  iiiinhiii 


•mills.  ('  "iiii.  iiilriiiliil  til  III    mill  •  III  il  iiliiiiil   II 


,lli    llii    liiinl.  mill 


III,    himl   ihiill    iiilh    ii>iiliiiii.\  nil   iiiiliiiliil    III    llii     iiiniiniil   iimnl^ 


lln  ,■  I, 


hi,    ,1,  \i  ,  iiiliuu   III  pun  I  1.1  'iiiil  ,li,iiii,iiii.s; 


,th. 


Hi   ihf    limi  11,1,1 1 


,1  iiiiiiiiiiiiiiiii  III,    ihsiniilii'ii   III  II  ih'iili'iiii) . 


ill  riiiu-i(l.r;ilii>ii  i>r  'ln'  :-iiiii  "f 
.V.  1 1  ■!,  .SI  1 1 1, III, II ».  th.'  r;  rriiil 
(■(HI  iiiuii   V.  iih  ilii-  Miid  !•;.  !•'. 


lidllars  li  Ml  l:i 


l»v  K    1'.   (/.I 


[if  wliici'  t^uiii  I  do  hrnli..   aikmiu  li(li;i'. 


Fi]>il.v,     'IlK'.i   1   Nvill   l'a>    "1  Imii.  Ill''  ^^li 


(I   i:    W.  lln-  aliini'  Mini 


(if 


(lillliU-..    (ill    till 


(las    (il 


i(ll.\.     'I'lial    I   uiil   pay  iiiliKsi   on  lln'  said  sum  ai   iln-  la.l. 
I  I  he  dollar,  In  ilu    v.-ar.  Iiy  ((iiuil  payimnls  on  ili. 


(la;- 


anil  on  ilo 


day  of 


in  cNci'y  year. 


'Ihirdly.    tlhir  n,  I    luilh   si;  i  ml  ,  ,,i,  iiiiiilii.  il  imii) 


.\ii(i   lor  the  lirtl.r  siciiniu 


of  the  .-aid   V..V.   llic   niia.Minni    ii 


iiiiiiinr  afori  sa 


id  of  tlir  iiriiicipal  stun  and   inhriii,   1   licrili>    niori- 


lid    K.I-'.   iii>    isl.iU    and   in'i  ii 


<!    in   till'   land   alio\''   di- 


sci ilii  (1. 


!n   wiliii 


V.  hi  |-r(  f.    1    liaic   lii-rni 


iilo  :  i:;iii  (1    iin    n.ini'     111! 


day    of 


1!' 


(1   li>    ill.-  ;-.lii 


A     I! 


nioiiLiauor.    in   l!i< 


ini.iilii    of 
( //I.S-.  // 


(Sniiiiilin,-  ,,f  .MoilijiiiiDi  ) . 


illhlllll,    ,i'    iiiiillllUllr^ 


mill  I  III  iiiiihniHi  I  a) . 


■rill'  Niu-lliwcst   Tcrriliirics  lorni  id'  iiinrlu-iiif 


I  I'onii  ( • '    H 


iiadicallv  i(l(-iitic,-il  \\  il  li  tiic 


•ila   lnnn. 


i'h(-  Saskatclicw.-in   Intiii  i.f  iiiiirt'-'a';i-   -  I'drm  *i  i    lir^'ins 


.\,1!.     I  Ills,  I  I    lliini, 
•  It,   ,.•  Ill,  ).  Il,  ini; 


i;. /(/;-.  .s.s-    ilh'l    ii,iliiiillliiil    III    nil  III  I.    i/.s    '" 


il 


^n^r  of  an  t-slau-  (/c  /■•   n'uli 


III',-  •■!  ,iil,  I,  si) .  in  lli;'l   li-  I 
(-/  ,1,  .SI  /  ,iili,ii, )   coniainiii 


if  l;:nd  di-scrilx-d  xs  folU)-v-,s:    ilnn 
iicn.-^.  1)1-  ilu-  saiiic  nion-  or  P-s.- 


.\liil,    iiiilil\  III   iiiiii.  Ill  II  ill  III  s.  I  iisi  nil  iil\.  if  mill.   I, III  II, I'll   ti, 


:,,i  1,1:1,1,  , I  iihiiKi   iiilli    III,-  liiivl).  in  cons 
dollars 


idcrailon  of  Ilu-  smii  of 


aiiM  i-iiii!  MiiM's  ,-!s  111 


lli(-  .\llirita  t'liiiii.  lint  iiiiiiniim  tin-  imlr  ai 
Ilu-  ciiil  as  111  tlu>  insoi-tlnn  (if  iiiiiiiiiraii(liiiii  nl'  iimr-iaoi-s  ami 


(■I|i-I!mll|-Mlicl-S. 


Till-  .M.-iniliilia  t'lHiii  i>r  iiicniiifaiuliim  of  iimrioa'ii-  i  m-Ik 
is  as   I'nlldus : 


(lillc 


1.  A.li..  of  .  btins  n'jili'.tcrt-d  as  owner  of   (In  n   .stnl,    iiiilii 


cs-  r.  to  siicn  cncnn 


ytouoi^  us  i'liS'    II', III  I',  ii'.i i  11- ) .  subj('(_'t.  !io\^'- 
ibrnni'pp,  liens  and   interests  as  are  notilied  by 


ItiO 
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iiiriiiorMiiiliiin    iiiwli  r«  ilii.  n    (ur  i  ndors.il   luTion).   In   llial   plicc  of 
laml    (lisrnliid    as    lullcms: 


i    i 


II 


In  <onsi(lrr:uliiii  nl   iln    sum  cif       -     ddlliiis  linl  to  nn-  hy  K.  P.,  of 

.  Ilii-  iiciiM  cil  vihicli  Kiini  I  do  hinby  iicknowlidKc.  rovcnaiil 
Willi   Mil-  said   I'M-': 

I'li'.l      ■riiat    1   uill   iKiy  lo  him.  tlic  said   K.F..  Ilii'  abovr  siiiii  of 

—  dollars  on   llu'  ilii>   of 

S'i.,11,1     'i'liai   I  will  |ia;.  iiii. nsi  on  ll'r  said  siiiii  at  llic  rati'  of 

—  oi;  II, ,■  dollai'  111  ilii-  >iar  li\   ci|iial  paymcnls  on  the  -         day  of 
- —    .  and  (111   ilii'  (lav  of         ,  in  i\»Ty   year. 

I'hinl      (Ihi,    s,(,r,,,/;,   ^11, 1  ,,ii  ., II ,  iiiiiitM.  it  mil).) 
And  l(ir  llir  Ix  iti  r  s.cnrin-.;  lo  I  he  said  K.F.  Ilic  ri'paynii'nt  in  the 
inaiincr  afoiis  lid  ol  llic  piiiuipal  money  and  inlirtii.  1  In  ichy  niort- 
f;ai;c  lo  ilic  said  K  F.  my  estate  and  interest  in  tlie  land  alio\e  de- 
K'rilhd   Iff  ihe  said  luorlKate). 

In  witness  whereof  I  have  liereiinio  sel  niy   name  this  

day  of  —  -. 
sii;ned  li>   ilif  ahove  name-! 
A.I!    HI   llle   presence  of 

It  will  he  (ihsirvcd  llial  in  the  Hjitarid  I'liriii  iif  (•liiii''_'('.  tlio 
(iwiicr  'cliaiyes"  liis  laml  with  the  payiiu'til  (if  tlic  iii'mcy, 
ami  ii;  tlic  t'diiiis  iil'  inortLMtrcs  pna  iilcil  liy  tlic  Maiiitolia. 
S.iskalclii'waii.  Albcrla  and  Nortliucst  TciTitorics  statiiti^s  the 
dwiu'i'  '  iiidrtyaircs"  liis  estate  and  interest  t'di'  tlie  lietief 
seeiirinu'  tile  I'epa.v  iiieiit  nT  tlie  iiKiiiey.  In  none  of  these  I'liinis 
ar«  ;liere  any  wiirds  (if  irianl  iir  eunveyallee.  and  it  is  ex|)res.siy 
|irii\ided  in  each  iif  the  t'oiir  last  nientinned  statutes  that  a 
iiKirlLra'-'e  111' eiieiniiliraiiee  slirll  liaveeffeet  asseeiirit.\  lint  shall 
lint  (iiierate  as  a  translVr  nl'  the  land  [X).  The  (  Hitaric  statute 
IM'dvides  that  a  eliartre.  when  reiristered.  shall  Cdiit'er  ii|iiin  the 
e!  -U'.iee  a  eliarue  ii|"'n  I  lie  iiiteresl  of  the  eliafunr  as  aiipeariiiL.' 
ill  tile  reuister  ( /r .  .\  cliarL'-e  dl'  lildrtl.'aire  lind"T  the  land 
litis  s.xstiin  is  tliefcl'dre  imt  a  lei^al  iiidilt.'a!.'e  in  the  strict 
sense   !;'.  IniI   il     s  ihlk    ,iec-i|ial(  ly  desei'ilied  a.s  a   retristeriHJ 

(,r)    .Man.  s.  loS;   S,!sl<.  s.  loj;    Alia.  s.  I'.l;   N.W.T.  s.  !iK. 

•  ■;)    Oiil,   ^.   ■!». 

(:;)    S,c  eli;ipier  ■_'.   M'litH'iih    <il  C'liinin/ii   Lnir.   Jtl- 
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II'  'iiiliiiniy  miiit'.ML'c  I'M.     Tlic  I'ltist  rill  mil  "f  !i  iiiort'^iUP  w 
iiiit  intciiilcil  111  M'sl  in  the  nuirtir.-iircc  mm.,   rcyislcri'd  (sUitc  or 

iiilicriiiitit  of  the  iiiort- 


itiTcst  or  In  ctVcrl 


:ii'\    iliiliii'i|l;itr  dlsi 


LM'^or's  ii"_n,stci'('il  title.  Im!  imrilx    |-iiiilris  the  rc^istrrcd  title 
suli.jfi'l  ti»  siirli  luiucrs  of  (li>;|>osilliiii  ;is  tl\r  stjitllirs  txprcsHly 


111  iiiiplK'illv  ili'<'l:ii-( 


for  tlic  ticni'lit  of  the  mortuJiL'ic  ( /i '.     The 

ii t'j^'v'iir's  iiitcrcsl    in  tin-  liiml  is  not   .•in  ('(luilablc  unr  and 

iMHii'i!   iH'ofpi'iiv   lie  ilisrrili'd  ;is  an  ri|uity  of  ri-di  lapt 'on   (c). 
idcr  tlir    land    titles   svsleiii    a    duly    rei^is- 


iia.>-iniieti   as   iii 


tend  instl'iiiiient   lias  a  s|ieeiai  statutory  oiieralion  ai 


III  effeel. 


Die  I'liins 


ilTsl  fihcil 


l>\-  the  statute  vjii.ul 


he  II 


li 


d  tlian  is  neerssar^'  in  easis  ulii  re  iiisl  riiiiieiils  lake  i' 


lore  sirii'tlv  t'ol 


rr.H-t 


aerorilin'.i'  to  ti 


ovdiiiarv  I'ules  of  eon\e\aneinu 


(,/! 


'All  ex^H-t  \.  i-lial  i'oni|iliain-e  is  iinl   ai  (••■ssary.  Im:   lli;    ijociimeiit 


lisiaiic'  ilie  Fiune  as  tin-  liaiii  |iriM  rilic  <1.     And  it  is  not 


iiiast  III'  in  :ai 

tin  saaii'  in  suliManre  ulnii  llie  ili\en;.'nre  in  lonii  aivK  to  one-  or 
iniirr  iif  ilii-  iiarliis  In  it  ii;;lits  or  rvinrdiis  or  iiiipowM  upon  Ihoni 
(liitiiK  iir  iilili-aiion.i  uliiili  wmilil  iini  risall  fnmi  llie  use  of  the 
(irescribed  fonn"  (e). 

Ill   Manitoba   i  / 1   a  diseretionar\    |HJ\\er  is  confiTred   upon 
the  re'_'islra!'-'_'eneral  lo  direet  tlii^  ]'e'._'is1  ration  under  tlie  new 


svsteni  ol  an  inslniiiiel 


It  wliieli  is  in  uceordance  with  the  forinn 
in  use  111'  sufticient  to  i)ass  an  estate  or  iulerest  in  land  under 
the  old  s>steiii  and  uliieli  deals  with  land  iiiidir  the  tie\s 
s\  stem. 


(II)    Si'.    also  S;'S. 

iM  Sihilh  \.  National  Tri'.st  Co..  Iftli;.  45  Can.  S.C.il.  HIS.  1 
l),!-.K.  i;!is:   .'i,  ,■  i|Ui)t:iiion  froiu  Duff  .Is  jti<lt;ijient,  !!;in,  infra. 

(i)  liDU.^Ias  \.  .Muiaa.l  Life  .\ss.  Co..  l;i1S.  i:".  A.I-.li,  IS,  3S 
D.l.i;  I.".'',  r'l  D.L.I!,  i^"!.  SC.  ri'M'isid  by  tin-  Siiiiri'iiii  Court  of 
Can  ;il:i.   -  Ort.  1!'1S. 

1  /)    riiiini.  Till'  Canailian  Torri  ns  Systiiii,  IMil,  Iti:!  ff. 

(I  I  In  n-  liunu'ly  anil  i;e>;islrar  S  L.TM).,  mil,  1  S.LU.  466, 
ai  III  ;7:'-l.  An.\  ili  parluiT  frimi  the  siaiatory  form  iS  atlenilecl  with 
sum     Msk      Capital  and  Conulies  Hank  '■.  Hliodes,  lltlc^j   1  I'll.  631, 

ill  i..  i;.-is. 

in   M  in.  >•.  <.n. 


f^ 


h 


\\\i 


■ii.\rii:ii  N    mi:  lanp  riTi.i:s  \<  t?- 


ApMil  from  st.ilillc  ll:r  .lislili.-tmn  lirtucrli  llii'  Ifiral  .'sliitr 
in  1,1,1.;  ,111.1  irinvl.'.  ,.|uil;ili!i'  iiihr.^ls  is  liuul.iiin'iil:i!.  i>t"\ 
111,,  ,,u,sli,.n  ..r  |.iu.ril>  ;i>  Im'Iwimu  ilil'IVi'int  chiiiiis  ri'lalniL- 
I,,  |;,i;.|  ,|,|„n,ls  n|Miii  I  Hi,'  |...sm  .smi.ii  ..r  III,'  li'.'.-il  fsta;(  . 
nil,!      2      ll -.Ii'i    HI    uliii-h    111,'   i-'ailii-i  ai,'   ,'n'.ili',l.    illili'^s   a 

iH'i's.,11  ,,i!i,'i'uis(' .'iitii!..l  ;..  pi-i.Ti;,'.  IV.  ,'M,,|.i„',l  II, .111  avs,'.i- 

iiii:  it   •  'I* ■ 

I'lhli'i'  llir  s^.-vi'iii  ..)■  r.'ji>lrali..ii  <>(  .lii'ils  -,1111,'  !iir..a.i 
IN  mil, I,'  il|"ili  llir  ili,|.<.l'l.aii.'('  .  f  III.'  ,ii>r'lic-li..|i  iMlwirii  ill,' 
lci;;il  ■■>tal,'  ami  t'(|ill1al)l,'  iiil,ii'sls  iii  tliat  pi  i"rit>  .  a>  a  ..'.'iii'ial 
nil,',  ,|,|„'ii.|n  Mill  n|inii  liir  imlrr  in  uliii'li  I'lamis  arc  cr.ati'.l 
I, lit  lip. in  thai  ill  uliii'li  llic,\  ;in'  rru'iNlt'r,',!.  Ii.  ntlaT  r.spn-Is. 
lii,\M'\,'i  ,  111.'  ii-u'al  I'l'lVi'l  '<<  all  in>tiilliiriit  is  iml  alV,-,-!,',!  Ii,\  llic 
\'jv\   ihal   ii   '.N  III-  is  imt   r,-./iv','.,  ,|    '  !•    . 

I  ,i,|,.|'  th,  lan.l  titl.-v  vy-i.iii  ^n  fi.rr.'  :ii  Maiiilnha.  S,i>k- 
,iti'li,'\\an.  AIIh'I  Mi.l  I'll  N,,,;|.«,si  Ti'i-riNirii's  i  '  n,,t  iiirn-- 
l\  ,!,>,<  pri.ifil.v  lit'  I'.-  -trail. .11  pri'\ail,  as  a  ■.',  lii'i  .il  lulf.  lull 
,111  inslruiii.  Ill  l.ri-.niir-  l^'l'.v  ilV.rt'.vi'  ,ii:!.  Up.. II  i,"^i^1ratuin 
;  :,  V,,  ,1,  1,.  pa--  aii,\  I'sia',  i-r  inliTi'st  ,is  ::..'aii"^l  a  I  I'aii-l'i  n-<' 
,,,...,„„'  r,-.illi     /.I  ,.r  ,'\,-i'pl  a- ,iL:ain-i  tlir  pn  s.ni  I'XO'ill  ini:  lla- 

iii^tr .'a:      •'    .     Til,'  ,i!.l   .li-t  iia'ti.a   lu'lvnn   llir  li'y.:l   i-'i'i' 

1111,1  i',piilaM.'  nil,  irsi-  |  lirnl'..!-.'  'j  Ms  pla,-,'  \i<  a  iirw  ami  liin.l- 
.imiiit.il  .ii-liiM'ti.'ii  l„'t\M,  I'  'hi'  r,  "jisliTcl  111'  staliiliin  I'slalc 
all.)   i,nn 'ji-li  ri'.l  "■'  ,  .|ii'lali'i'  iiiti  I'lsls. 

Til,'  i.'siilt  ..r  th,'  r,  "^is'iatii.h  ill'  a  lillc  is  t,.  i-rrati'  in  lasnnr 


(!7)  S '.•  ,'hupti  r  7.   H'liKliil.h    /'i -H. /;./.  s  '/'n.  r/ii.i.j   I'riuntt,  s. 

Ih)  S,v  cliaiil'T  >».  Til'-  Hi'iixiiji    \it.  STT. 

(I)  'I'll.'  stamldry  r.  r.  i  .n.'.  s  iii\.ii  li.r,  iinrt.  n'.'  to  tin-  siatiiics 
i.i.i.i  i,i!i.  rt   in  S'r'.. 

(/)  .Man.  s.  S'l;    Sa-k.  ss    :,         ,:    .Mia    -s,  u:;.    II      \.\V  T.  .ss    1>\. 

77;    lie.  Ks    lot.  7".      »'l'.  ■riioiii,  ■111,    Caindlaii  'I'kii'.  ii.-  S>^''  ni.  p|.,  S'l. 

:    .  *.;  ..       ^      M!        *.!:■;     -.;      I,;-     \'  W    T     ".     7'.1 

i.'i  Sarli     s,   r.S, 


m^am^ 


wm 


5'i|     lti:i;lSTKHKI)  KSTATK  ANU  ITS  HHIORITY  IfiS 


(if  ihf  Imlili'i-  of  11  ('iTtilic;!lc  i<( 


title  it  Nt;itlltiir\   istiitr.  uliifh 


niii>  iniivrnifiitly  he  ciilUnl  tlio  '•  ri'iriNtrnd  t'^t.■ll^•.■■  uhiili  Ih 
aiinlii'^'ous  to  til-'  Iciral  I'Ntatr  tmt  is  nut  riii-css:iril.v  iilcntical 
with  it    ((II)   ami  dms  not   ni'nssarily  involve  tlie  same  eoiistv 


iietii-es.     "In  short    the  reirister  of  |iio|irii 


■tors   is  not  material 


for  the  iiiii-pose  of  as(  ei-tainint:  where  the  leiwl  estate  is  'I  lie 
transfer'  hy  reiristered  liispositioii  takes  <'ffeef  hy  virtue  of  an 
•r.  .iiiil  not  h\   vii-tiie  of  an-,   estate  \n  the  ret; 


o\"iTi<lni'_'  powi 


istered  pi-oprietor"  (  »  I . 

Tile  (iltitieate  of  title  lirnler  the  \|eMitol)a  statute  reads: 


A  1!  .  of 


iiw    si'izi'<l  '.f  ;in  eHl;ih-  (stud'  luitim    nf  t  Ktnli). 


subject  to  suih  encuintiiaiK  'leiia  and  interests  as  are  notified  h\ 
meiiiKrandmii  underwritten  {•.  endorsed  liereon).  in  tliat  ii..  or 
pari-.l  i)f  land  tinown  or  desrrlljed  as  follows 

I'll. ler  the  Saskatehewaii,  Allieria  and  \orthuesl  Terrc     ,'- 
ies  slatllles  III''  eertilieiile    leiols 


Tills  1^ 


.rtifv  tlKit  All.,  of      -      is  now   tile  owner  of  an  es- 


tail'  ((l<>ii  iilir  till'  isl.'l,  ).  of  and  in  (-/.  o  )i/<.  tlir  iiriiiurn/) ,  aiilijeci 
to  tlie  enniml)ranc.'s,  lieIl^  and  Iniin-sts  notitlisl  hy  nieinorandiim 
uniliTwritteii  or  •iidorsed  li.Tfon.  or  wliuli  may  tiere;ifl.r  l)e  made 
in  i\n-  riKistiT. 

An  ordinal;,    registered  title  i     der  tliesi-  statute^  resenihles 
lite"  title  under  the  ( >iilari<(  stal  iile  i  "i  and  an  "in- 


aii  ■  'aliso 


delVasilile"  titli-  under  the  iSritish  (  iMiliiliia  slalille  i  // 


'lie 


<  »iitai-io  statiii 


also  pro 


vides  in   i  hi'  aileriiati\e  for  I  he  rei,'is- 


traf i"ii  of  a      ipialiliei 


lith 


or  of  a  "■  p' 


lalter  lieiiii.'  nil 


•I'elv    the   title  of  a   pi  I'son   ill 


■«sor\  "  title     the 
Missessimi   as  dis- 


tinuuished  from  that  of  a  pi'rson  h.ivi 


liar  a  title  hy  poss«\ssi 


("()  Unnd  may  lie  lirou.ulit  iindi  r  the  act  and  a  n  uislrred  estate 
rnalid,  .iltlioiinh  ihc  land  is  sutiji  i  i  to  niortKUt-'e.  so  that  the  lenat 
rsl;'.t>'   is   outstandinf;   in   thi'  niorl;;a;;i 


C"f.   Tlioiii.   Till-   <  anadian 


Torri  MS 


riem.    PI).     1'-'-.    l; 


l/i)   Caiiital  and  inunlir,-.  Itanii   \     Kho<iis,   \Vni:\\    1  Ch.  tint,  at 


p.  6r, 


('j)  c)!ii   ss.  '1.  111.  i;'..  11. 


» 


164 
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((/).  Till-  British  ( '(iliimljiii  stiittite  also  provides  for  the  reg- 
istration of  an  ••alisohitc"  tith\  tliat  is.  tin-  title  of  ii  person 
ljri„„i  /.;</.  entitled  -vliieh  may  u|)on  eertain  eonditions  be 
siilisrqnentl.N  cnnvei'ted  iiil"  .ill  ■' indefeasible" '  title  (r). 

The  expression  '■e.rliticate  of  ownershi])"  is  nsed  in  the 
Ontario  staln'e  in   a   different   sense  fnmi  that   in  which  the 
exinession    ••.•ertilicatr   nf   titl.'"    is    used     in   the     Manitoba. 
Saskateheuan.    Alberta,    and  Northwest  Territories  statutes. 
Tnder  the  latter  ^.miup  nf  .statutes  the  '•ceHifieate  of  title" 
is  bound  in  and  forms  part  of  the  reiri.ster.    It  is  eustomary  to 
deliver   \t>  the    i vu'istered    owner   a   "dui)lieate   eertitieate   of 
title."  that  is,  an  exaet   vv]<\]v:i  nf  the  eertitieate  in  the  re»jis- 
ter.  and  it   is  re-rar.ied  as  impnrt.int   that  when  an  ento'  is 
made  uj.nn  the  .■ertilieat.'  in  llie  ivirist.r  a  similar  entry  shonlil 
be  made  upc>n  the  dnplieate  eertitieate  ts\    I'nder  the  Ontario 
statute,  on   Ihc  other  hand,  the  only  eei'titieate  (tf  ownership 
is  the  document  which  is  delivered  to  the  reyristered  owner  if 
he  re(piires  it   I  / )   and  which  is  merely  tirimn  ftici<   evidenee 
of  the  matters  therein  eonlained   (u).     Some  of  the  diftieulty 
of  eomparinu'  the  j.rovisions  of  the  Ontario  statute  with  those 
of  the  other  statutes  aliove  nicntinned  disappears  if  it    is  re- 
meinlM'i-ed   that   either  the   ■  •  roirister" '  or   the  '■pertifioate  of 
title"   under  thi'   latter  statutes  rorresiioiids  with  tlu'  "regis- 
ter" and  not   with  the  '•certificate  of  ow  netsliii."  under  he 
foi-nier  statute. 

.\s  a  L'eiieial  principle  it  may  be  stalcM  that  a  transferer 
or  nioi'iuii'.'ce  from  the  iv.'istere.l  owner  nei'd  not  '_'o  behind 
ill,,   rcir'sliT  ai'd    l.-ikes   free   fl-iilll    unreiristcred   inti'I'ests   (!•). 

((/)  oni   ss.  11.  1:'.  in 

,1)    c:      riir.ci.   Tli.     I'l'.iKMliaii    Turn  IIS   Svtt.iii.   pii.    L"4    ff  .   fifi. 

(,vi  Cf.  Tliem,  'I'll.  (^iii,!ili:in  Torn  ns  System,  .".s  tiii,  Se,.  al.so 
5ti."i.  ,'s  til  n  LisiraMcn  of  iniiri^a'-;es. 

( ,'  ■    iMit.  s.  :!S. 

(  »  1    tint,  h-    ''1 

(,  1  In  :iiiiliii.iti  111  till  :-i:iii  nil  111  of  tlii^  qiKilitioat ions  of  the 
general  i.riMcil.le  «lilili  |i.ll..«:;  in  tin-  text,  see  autller  llie  .statutory 
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I'litlcr  the  Outnrio  statute  a  tranfor  of  land  by  tlie  n^Ris- 
istorcil  owner  is  eompleted  by  the  entry  of  the  transferee  on 
the  reir'ister  as  owner  (ir),  and  it  is  provided  as  follows  (t)  : 

42.  A  transfer  for  valiuibli'  ciMisidoriilion  (.v)  of  land  registered 
with  an  absoluli'  tilli ,  when  resistcrcd.  sliail  confer  on  tlio  transferee 
an  estate  in  fee  simple  in  the  land  transferred,  together  with  all 
rights.  iirivilcRes,  and  appurtenances  belonging  or  appurtenant  there- 
to, sut)ject  to: 

(a)  The  eneiimbrances,  if  any.  entered  or  noted  on  the  register. 

(b)  Such  liabilities,  rights  and  interests,  if  any.  as  are  declared 
for  the  purposes  of  the  Act  no!  to  l)e  encumbrances  (z)  unless  the 
contrary  is  expressed  on  the  register; 

And  as  to  such  rights,  privileges  and  appunenances,  subject 
also  to  any  qualitication.  liuiitation  or  eneumtirance  to  which  the 
same  are  expressed  to  be  subject  in  the  register,  or  where  s\ich 
rights,  privileges  and  appurtenances  are  not  regisi.Tcd,  then  sub- 
ject to  any  (lualilication,  limitation  or  encumbrance  to  which  the 
same  are  subject  at  the  tinu'  of  the  transfer;  but  free  from  all  other 
estates  and  interests  whatsoever,  including  estates  and  inier.sis  of 
His  .Majesty,  which  are  within  tlie  legislative  jurisdiction  of  Ontario. 

This  seetion  confers  upon  a  traiisl'iree  for  value  hifiher 
rl-ihts  than  are  conferred  upon  the  first  leszistercd  owner  by 
s.  10,  by  which  it  is  jirovidrd  thai  "wiierc  such  first  re^is- 
istercd  owner  is  not  entitled  for  his  own  i)enefit  to  the  laiui 
reu'istered,  then  as  lietweeii  him  and  anv  iH'rsoiis  elaimiii!: 
under  him,"  he  takes  sub.jeet  "to  any  unre^ristertKl  estates, 
ri-ihts,  interests,  or  equities  to  which  such  persons  may  Ite  en- 
titled." I'nder  s.  4'J  a  transferee  for  value  withotit  notice 
from  the  first  registered  owner  takes  free  from  the  claim  of 


references  contained  in  i'.i'\  infni.  On  the  question  to  what  extent 
registerefi  and  eipiilal)le  interests  may  be  valid,  see  S  !•?,  nifiii.  As  to 
the  main  object  of  the  land  titles  system,  namely,  to  i.rotect  pur- 
chasers in   good   faith   from   the   registered   owner,  see   S!'2. 

( 11  )   Ont.  s.  38. 

(J)  Ont.  s.  12, 

(i/)    As  to  the  effect  of  absence  of  consideration,  see  Sfl",  infra. 

(z)  Inlir  nliii.  taxes,  easements,  a  lease  for  a  period  yet  to  run 
not  exciM'ding  three  years  where  there  is  actual  occui)ation  under  It. 
duMer,  i;urtes>  aiul  uietlianlis  liens,  as  provided  by  s.  -i. 
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a  thir.l  i>arty  who  seeks  ii  deeliiiation  Ihat  the  letters  patent 
are  void  as  havintr  l)een  issiie<l  tlirouj-'h  frauil  or  in  error  or  im- 
(irovideiiee  in). 

I'nii.'r  the  Maiiilolia,  Saskateliewan.  Alherta  and  North- 
west Territories  statutes,  a  eertitieatc  of  title  is  eonelusive  ovi- 
denee  (h)  that  the  i)erson  named  therein  is  entitled  to  the 
hind  descrilied    therein    for     the  estali-  or   intei'est      therein 

■ipoeifiod. 

(1)    Snl).ie<'t  to  the  exeeplioiis  or  reservations  mentioned 

in  the  statute  (c), 

I  2  1  S\il>.ieet  to  the  eneumliraiK'es.  liens,  estates  or  interests 
notified  on  the  reirister  ((/), 

c;  Free  from  all  oilier  enciiiiiiirances.  liens,  estates  or  in- 
terests whatsiHvei-  ex.'eiit  in  ease  of  fraii<l  wherein  he  has  par- 
lieipaled  or  colluded. 

The  ditlitult  (inestinti  nf  f.;,:;d  as  afi'eetin-;  the  title  of  a 
reiristered  owner  is  involvc(i  with  that  as  to  the  efl'eet  of  a 
I.eis.vn  takinu  with  notic<-  of  llie  elaiius  nf  third  parties,  and 
will  he  mentioned  later  i  i  ). 


•:'X<.   U,  iii-^lniliiiii  iiii'l  iii-iiiriht  iif  iiinrlfidiii  s. 

In  till'  e.ise  (if  the  retrist  rat  ion  ><]    a  transfer  the  result   is 
the   eaneellation    of    tlir    exisliiej    eerlilieate    of    title    and     the 

(n)  l-aial[  \  iil.ii  l^ikr  Miiiinj;  <i...  1!mis,  17  OA.U  1;  el.  Zock 
V.  (lav  ion.  l"i:!,  -s  OI.l!.   ItT.  l:'.  DM!    ■•"■- 

(M  As  nf  ih.  (laii  nf  Hi''  i ,  i  liliiat.'  or  of  tli.'  date  of  the  l;\st 
„1.-iiioi;uwlnin  of  a  laorluui:..  uhiclus.r  is  Ihr  lanv  dale;  cf.  Man. 
s.  7."..  Till  sKiioii:.  as  to  lli.  .  ff.ci  of  a  ci  II  ilu  at.-  of  lille  an.  .Man. 
V.  7I<:    Sask.  s.  .';•;    .\lla.  s    A2:    N.W.'l".  s.  12. 

'  (.1  liichidint;  n  .■-,  iMiiioTis  or  .M.|.tion.s  contained  in  ilic  orip- 
inal  iM-ani  fioiii  111.-  croun.  uni.aid  taxes,  i.iililic  lll^;llways.  a  lease 
or  ;i;.Tv,  lu.ni  tor  a  Lasc,  loi  :i  p.  riod  not  rxc.c<lini;  ilirc  years 
where  I  here  is  iicliial  occii|ialioii  under  I  lie  saiiio.  decn'cs.  orders  or 
.■xrrnlions  liiid  and  niaintaimd  in  lore,  aiiainsi  the  own.'r.  The 
ixcepiions  1.1  reservations  arc  lo  some  exteni  difTerent  ulider  'he 
Mirioiis  sKilules-.    .Mim.  s,  7S:    Siusk    s.  r,il;    Aha.  s.   i;',;    N.W.T.  s.    ■«. 

i,./)    \h  !,,.  the  reKisiralion  and  priorily  of  iiiori;;af;es.  see  5!tr>. 

(I  )    See  $!t7.  infni. 
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issue  ill  raviiiir  of  tlic  I  rjiiistVrcc  of  :i  new  cci 

itself  the   expicssioil 

fords  a   new  sta.'liii 

Titles  Act    if).      Ill  till'  ease    o 


•litieate  whieh  is 


of  ;lu'  effect  of  tlie  rci^'istralioii  and  af- 
ii  poii't   for  the  apiiiication  of  tho  Land 


f  the  rctfistralion  of  a  niortKajie 
if  the  i-e''istratioii  is  merely  the  entn"  of  a  nicni- 


the  evidence  o 

tpiaiidiliii  on  the  existinu  i-erlilica 


te  of  title,  or.  ill  other  words. 


III   llu'   reuister   i '/ 1 


A   iiiort'^airiH'  iiev( 


rth<'lcs(,  obtains  the 


it  nf  the  statute  as  < 


•fleet  ivel\-  as  if  the  cei 


■tilicatr  of  title 
ssued    to    him 


were  cancelled     aid     a   new    ceitilieate    were     i 

,1,  iispect  of  his  charge  subject  only  to  prior  re^'istei-od  mort- 

.'a'ics  anil  such  other  interests.  e\ce|itions  or  reservations  nf 


did  auainst  the.  hohU'r  of  a  ceiiiticale  of  title  ( /i ) . 


the   .Manitoh.i.   SaskatclK  uaii.    Allieila   am 


1    North- 


si    Tei-ritorie 


statutes,    when    -i    iHoit'.;:it 


reixislerf'     a 


,i,ei,ini:,iidniii  of  it  must   lie  made  on  the  ceitiiicate  in  the  rej;- 


siiliject,  to  eeilain  s 


itatutory  exeepliens.  on  the  du- 


plicate certilica'.e.   ami.   unit 


■ss  urodiiction   is  dis|ieiiseil  with. 


ihr  diiplii'ate  eerlificate  must    lie  produced   in 


■r  that   tir 


liM.rt'ia'je   lii;i\    lie  li 


ited  Upon  it    (/I.     So  loiiti:  as  the  land  re- 


snliject  to  a  iiiorli^ain 


the  reu'islrar  re 


,r|,.;,|e   nil    l.elialf    of  all     pCIMIIIS    illtl  I 


tains  the  duplicate 
t(  revti'd  ill  the  laiiil.  and. 


(    dr.i'l  .'.     lie     fUl  HIS 


;hes    lo    Ihe       nini'luaiiei     a    ccrlilii'llte      of 


(I)    Si  ,■  li'il  rif.  'ii  iIm    I  ffeci   ef  a  crlilii:;!  ■  <if  litl<'. 

;)    As  is  iMiiiiiiil  em  in  5'''.  itie  e\|.r.  ssitiii  "cerliru-iite  «f  1itli>" 

.Maiiilelia.   Sa.-^kaiclieuaii.   Alli-n..   ami   Noillittcst   Teiriliiries 

iii.s  iic:'ii  :lie  folio  in  llir  re^isUT  nrlif.viii^  to  llie  owner's  litlc. 

,l,iili   a  (liU'licale   ifi  (IrliMMii   lo  llie  owner,   v.liereas  under  the 

Oiiiano  sialale   llie  ■■emilieai..  of  owu.rsliip"   mean.:  the  dceanient 

(i.  iiv.|e<l  111  Ihe  own.r  .'is  iiisiin;;iii'^lie(l  froia  tlie  rei^isler. 

(/,)    Cf.  Tlioiu,  The  Canadian  Torn  n-  S>sieiii.  no.  'it;    (lihha  v. 
M,::s  r,  lis;ill  A.C.  :;4S.  at  II.  L'.'.l. 

(()    .Man    ss.  7t.  SM.  '■«<■.    S.isl<.  s;-.  ."lO.  .'it;    All.a    ss.  Z".  L'-'i.  'ia;    N- 
W.T,   ,ss.   -It.   '.II,      Tlie   n  leivne.s   an    to   ill.-   siatiites   mentioned    in 
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diilfsro  (,/').  I'lidoi-  tlu'  Oiit.n-id  stiitiilo  a  chiiitro  is  coiiiiili'tod 
by  tlic  iiilry  on  the  roiristci-  of  the  cliariicc  as  llio  owner  of 
tlio  cliarirc,  ainl  tlic  i-li.iiucc  is  ciitilii'd  to  a  (■('itilicatc  of 
cliar^T.  if  lu'  ilcsiics  it.  anil  if  tlicrc  is  a  ('('rtitifatc  of  owiicr- 
.stii))  (Mit.sl:mciiiiir  its  inodnctlon  nia\'  Ix"  rciiiiiiiil  in  order  that 
all  proper  entries  or  alterations  may  lie  made  there  ik  (A). 

Morlijfayes  anil  other  iiistrnments  in  i-espeet  of  or  .■iffeetiny 
the  .same  estate  or  interest  are  entitled  to  inicrity  aeeonliny 
to  the  time  of  reiristi'iitimi.  and  lieeome  fully  effective  onh 
upon  r<'i.'istration  >l).  As  helween  twi)  uioitiraLre-s  of  the  .same 
IhiuI,  that  one  foi'  the  ri'iiisl  I'at  ion  of  whieh  the  ihiplieate  eer- 
tifieate  is  first  produeed  is  entitled  to  pi'iority.  i  I'respeelive  of 
the  dates  of  ttie  inst  lairnent.s  i  m).  Cnder  the  ( tntario  st.-ilute 
snh.jiM'i  to  an\-  entry  to  the  eontr.irv  on  the  n  L'ister.  reirislered 
diariies  on  the  same  land  as  hitween  themselves  muk  aeeord 
in"_'  111  liie  iirdiT  in  whieh  llie\  air  entei'ed  on  the  re!j:isler.  and 
mit  aieoi-din<;  In  the  ordi  r  in  whieh  they  are  ereated   (»). 

Ke-rist r.'itien  does  imt  eciisiitute  notiee  to  all  the  woriil. 
A  inorli;a'_'ee  may  make  fiirllur  .idvanees  as  provideij  ii\'  his 
mortira'-'e  without  beinjr  afl'eeted  liy  the  stiliseiplent  reirist  ra- 
tion of  a  not  he  I-  mortira^'e  nnle.ss  he  has  aeliial  notiee  of  it   {<)). 


(I)  Man.  s.  fJT:  .^ask.  s.  tut:  .\ll;i.  s.  71.  1  iiilir  N.W.T,  s,  'M. 
III!  i:iiiili;:iucii'  is  .!lliilri|  in  |iiij ;;.  ssiiin  iiC  tlU'  iliipliial^'  I'lrlit'irale 
«l'trr  iIk    III.  iMiiraniliii.i  of  iiiiini;:n;<'  lias  hi'i'ii  riiili  "si  il   ii)hpti   it. 

(  k)   Oiil.  ss,  :.'>.  :','i.   111. 

(()    .Sec   S'il,  .mil    llie  seiluirs   ilirr.    eili  il. 

(Ill)  In  11'  i;r. .  nslili-lils.  I'm.',,  i;  N.W.T.  LI!  LlnS:  In  rr  .\m.iiian 
Abi'll   Knuiiir    iiiil  Tl'iislur  IK.  .mil   Niilil.-.   \'>'"'.  •;   N  W  .T.   hi;.   ■'•'>'■'. 

(ft)    Dili    s.  "i;. 

(«)   till  I  •<  n.- 1  and   Trusli.s   \.    I!r.^isirar   iif   Tilh:-.  Iss::.   .^   Ul-J 

4(1.    Tliiini,  Tin-  C.uuuliaii   Tiirius   S>.stiMi.    Pi"..     .\s  lo   Ihr   siiuihii 

rulf  imiiir  tln'  Otil  irio  I!i;;islr\    .\il.  wliiili  .  \|ir.  ssi\  prnviilis  iliai 

renislralioii  ef  an   in.siniiiirni    shall  iiinsiiluti    niiliri  of  Ilic   InKliii- 

ineni,  lo  all  pirsims  claiiiiini:  any  inlirisl   in  tin'  land  sulisciiiiml   lo 

Slieli  i-t'4iiitra=!"n.  w-   rlmi-or  ^    '''/.•'■  Unuxlni    If.',  STi;  Tin-  •iriority 
or  a  niortsagee  with  n  Kurd  to  siibsiiimnl  lulvanns  i.-  s|i.cially  l>ro 
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§!•(!.   K.rdiitions  <ind  tiidhaniis  Unit. 

Ill  Muiiiloba  it  is  provided  In  tlio  .ludiini'iits  Aot,  K.S.M. 
I'M:!,  <■.  107,  s.  :!.  tliat  a  cci'tilicate  of  a  .judirnicnt  for  tlic  pay- 
ment of  iiioiiry  may  !)(•  recorded  in  all  or  any  of  tlie  ie!,'isti-y 
oflieesor  land  titles  ofdces  of  the  i)rovin<'e. 

and,  fro'ii  the  time  of  the  recordii);  of  tti(  saiiic,  the  said  judgnunt 
shall,  .xciin  :i.s  hcflnifter  monlioned,  bind  and  form  a  li.  n  and 
ch;iri;e  ol:  all  the  liiialK  of  thi  judgment  dohtor  in  the  sev.  lal  dis- 
tr'rts  in  thr  •(■i.siiN  odices  and  land  titles  ollices  of  which  se.eh 
cerlitieate  is  iicoided,  the  same  as  thoiiuh  charRid  in  writing  by 
the  judgment  debtor  imder  his  hand  and  si  a!  (;))• 

III  Mrit^':  t'oluiiiltia  it  is  provided  by  the  Kxeeiitidii  Act, 
K.S.H.f.  mil,  e.  70,  s,  27,  thai  a  reiristered  jiidvMiieiit  emi- 

stitutes 

a  lien  or  ehar^r  on  all  lands  of  the  judgment  debtor     .  .     in  the 

?;;iiic'  manner  as  if  charged  by  the  judgment  debtor  iinib  r  his  hand 
anil  sii.l. 

Ill  Sa.skatelicwaii.  Allierta  and  the  Nortiiuest  Ter'Morirs  a 
writ  of  flirt  fncitis  (lii-octed  by  ilie  slieiilV  is  used  for  liie  pur- 
pose of  resiirliit;:  to  tile  judL;ii:ent  debtor's  lands  ( </  i ,  and  un- 
der the  l-and  Titles  Aels  tlie  slierilV,  ni>oli  delivery  of  llie  writ 
to  him,  and  jiayment  of  the  picseribed  fees,  is  reqiliied  forth- 
with to  deliver  or  Iransmit  a  enpy  to  the  reuistrar.  The  writ 
binds  th(>  deb1(ir"s  lands  nniv  frnlU  the  I'eeeipt  nf  the  enp\  by 
Ihe  reiristrar,  and  upmi  the  siibstMpient  vrantiiiir  of  any  ecrti- 

vidid  fill-  in  Oniario  hy  s.  71  of  the  Kigisiry  Act  ((luoted  in  57H) 
anil  iliis  ■;  iiinn  iiiielies  ,'.l-*ii  In  a  charge  niiisiered  under  the  On- 
laili.  Land  Tiii.s  Acl ;    K.S.I).  PM4,  e.  llili,  s.  111). 

(;<)  ft'.  MainluliH  <{r;i\  I'roiirrly  Act,  s.  711  ('/), 
('/)  So  in  Onl;irio.  In  Ihe  e;isi-  of  land  under  the  Itegislry  .\cl 
till'  .  Nceuiion  liinds  lands  from  Ihe  liiiir  of  i's  tleii\ery  to  tlie  .heriff 
(Th,'  Kx.'eiitinn  .\ct,  U.S.O.  IfM  I.  c.  So,  s.  to).  wherea.s  in  l.ie  (i:wo 
of  land  und.r  !h.'  Land  Tilh's  Act  (U.S.O  llilt,  e.  ll'H,  s.  i;j)  the 
land  is  not  bound  until  ncei|ii  of  u  copy  of  ihe  writ  l).\  ilie  master 
of  li'l.s,  and  Ihe  sheriff  is  obliged  to  deliver  or  t  "siuil  a  ropy 
to  Ihi'  master  of  lilies  only  uiion  the  written  ruiui  st  ot  loe  execution 
criKtilor  or  his  solicitor. 
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ticiitc  <>t'  litli'  or  tile  re-fist ijitidii  of  anv  transfer.  iii(>rt;i<'it;e  or 
(itlier  iii'itriiineiit  execiiteil  liy  tlio  execution  delitor.  llie  execu- 
tion ni         lie  emlorsed  on  the  iln|ilicate  certiliiMie  of  title  (ri. 

It  li;is  Ix'cn  lielcj  in  .Miierta  that  an  execution  iiiniis  not 
only  l;in<is  owned  li>  the  debtor  at  the  time  of  tlie  tilin'.'  of  tlw 
exeentioM  liUt  also  l;uids  suliseiiuetit  i\  aeiniired  l)\  iiini  while 
(he  execution    is   ill    force    1  s  I. 

It  has  heen  held  ill  Saskatcliewan  tliat  ;iii  execution  liinds 
oiilv  revistei'eil  interests  of  the  delitor  in  land  and  does  not 
afrccl  an  inireudstered  interest,  as,  for  example,  one  held  under 
a  <Mintr,iet  willi  the  r,  ^isteii d  nuic  r  /i,  lint  a  dilVerent  con 
I'iiision  has  lieen  learlied  with  re'.rard  to  a  certilicale  ipf  judlT- 
ment  in  .Maniloha  i  »  ' ,  and  it  is  expresslv  p''o\:ded  in  Alliefia 
I  (■)  tlwit  "1111011  and  from  the  receipt  h.v  the  frvistrar"  of  the 
eop>  of  the  writ  of  execution  "all  lands  and  iiitcii-sts  in  land-- 
uliethtr  sueh  ilileicsls  lii'  lej:;I  or  I'ipiitalile  and  ail>  inleli'st 
of  an  niipa'd  vendor  of  land  shall  he  hound  !>>  siic-h  execu 
lion. " 

It  has  heeii  held  thai  the  provisions  n;'  the  Ni  a't  hw  es!  'I'd- 
ritorics  Stat  lite,  from  w  hich  those  of  t  he  Saskatchewan  and  .\1- 
lierta  statutes  are  derived,  do  not  displace  the  rule  tif  law  thai 
an  execntimi  cndilo;-  r.^m  sell  the  real  estate  nf  his  d<  lilor  oiilv 
suli.iecl  111  the  ehaii;!-.  lit  lis  aiiil  ei|iiities  to  which  the  same  is 
siilijiel  III  ihe  hand--  <•(  the  dehter.  ain!  i|o  iml  ui\c  1  he  execn- 
tion  enditor  ai;.v  supi'rioril.v  nf  lilli  oxer  pi-ior  iiiireu'isiercd 
1  raosferees  liilt    mcl'i'lx    protiei    llie   land    from   suh.sei|Uent   sales 


(/)    Sask    ss    tilt.  I'lC:    .\!la    .-s    77.   1:1:    .N.W.'f.  ss.  IL'4.  7:',. 

Is)    lloUin  IIdimI  .Mills  \.  llarrisiii:.  I'MS.   |h  II  1,.I;.  :;:JS   (.\it;L). 

(')  CarKulian  raciljc  liailway  Cii.  \.  .Si^.ir.  iMlii.  ::  S.I,.I!.  Ill:;; 
Itaime.v  V  Slirr.ii.  lUll.  I  s  I..I!.  17;>;  if  'I'liciin,  Tli.  Canadian  'for- 
retis   S.vsniM.   Jilt    ff. 

( iM  Wallac-i  \.  Smart,  Pit..  L'!  M.I!.  'iS,  t  I).I..i;.  7"  (ciiiilly  of 
ridriaplieii  iiiKl.r  a.  niDrli^aia    in  tlir  form  nf  an  alisnliilr  convi-yaiirc) . 

(r)    .\|l;i.  s,  77.  as  aiiieiutid  li.v  l!il7.  c.  '■',.  s.   la. 
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and  dispositions  by  the  cxocutioii  dclitnr  i  icK  A  similai'  coii- 
phwion  has  been  reaohoil  umlor  the  Manitoba  and  Hritisli  Col- 
nnil)ia  statutes  (x).     The  rule  is  the  same  in  Ontario  (i/i. 

In  tlie  cane,  for  iiistanee.  of  an  exeeution  atfainst  a  re-ris- 
t.Mcd  owner  who  ha.s  soM  the  land  iiut  wiio  has  retained  the 
registered  title  for  the  iiurpose  of  seeurini;  iniynieiit  of  the 
purehasc  iiioney,  the  exeeution  ei  ■  ditor  ran  sell  oidy  the  execu- 
tion debtor's  benefieial  interest.  S.>  far  a.s  that  interest  is 
eoneerned,  however,  the  execution  is  a  valid  lien  upon  the 
binil.  and  the  imrelinser  is  entitled,  as  between  himself  and  the 
vendor,  lo  have  the  lien  removed  bet'oie  he  i>ays  the  purehiwc 
money   ( : ). 

The  Saskatcdiewan  statute  was  ann^nded  (n)  so  as  to  pro- 
\ide  that  the  writ  of  exeeution  should  bind  and  form  a  lien 
and  ehariic  on  the  lands  of  the  execution  debtor 

as  full>  ami  rffccliiully  to  all  intents  and  inirpos.s  ;us  tlioiis;li  tln' 
s:ii<l  lands  were  charsed  in  writins  by  lli.'  .xecution  debtor  under 
liis  liand  and  seal  from  and  only  from  Ihe  lime  of  llie  receipt  of  a 
certified  copy  of  tbi>  said  writ  by  tli,.  reflistrar  for  the  ref-'istration 
distiict  in  wtiicli  sucli  land  is  siniatcd. 

This  provision  li:is.  howevci-,  been  ondtted  froiti  the  pres- 
ent statute,  which  pmvi.les  lliiil  the  execution  sli:dl  he  suh.jeet 
to  such  eipiities.  cliMrucs  or  ineunilirances  as  e\ist  aeainst  the 


(»■)  Jelletl  V.  \Vilki<'.  isrt.-,.  2fi  Can.  S.C.R.  2S:'.  allinnins  i;  N.W. 
T.  1..T?.  U".  If  the  slierilT  seli.s.  lioHe\er.  tbe  piircliusi  r  liy  priority 
of  nsristnition  of  the  sheriff's  d.ed  wonld  undei-  ilie  .siatuie  talie 
pi'iurity  over  previous  iinrceistercd  transfers. 

(.r)    Kniwisle  v.  l.enz.  V.m.  14  li.CMt.  .Jl;    Hain  \.  I'itfi.ld.  V.<V:. 

V,  MR.  s!t.  "s  n.h.n.  -yic. 

(II)    Si'e  chapter  S.  Th<    h'l'nislrii  .\<i.  STC. 

(r)  Iiol>inson  v.  Moffatt,  into,  ?.-  O.L.U.  4:'.  Cii  1).1..H.  4ti2.  See, 
hovviv.'r.  lianli  of  .\lontn>al  v.  Condon,  ISfll!,  11  M.H.  :'.fiB.  a  decision 
wliich  is  advcrs<'ly  criticised  by  A.  H.  Ci.  .Murray  in  an  article  in 
:!8  C.L.T.  at  pp.  4tiO  ff.     Cf.  Wildman  v.  McC'lary  Mf^^  Co  .  infm 

(./)  Sask  ini:;iS,  c.  l'>.  s.  IT.  amcndinK  H.S-S.  l!*a!t.  c.  41.  s. 
US,  the  predecessor  of  the  pri'scnt  s.  149. 
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excculidn  civlilor  in  the  Iniid  at  the  time  ^i'  iho  ivci'i|it  of  iho 
pxcciUinii  liy  the  ri'Lristnir  [h). 

I'liilcr  the  aiii'DiliiKiit  nixivc  quiitod  it  was  licl<i  in  Sas- 
katciirwan  ttiat  an  t'\cciilii)ii  wiicii  icccixcil  by  the  rcjiisti'ar 
has  ).rii«i  ily  dmt  an  niiti^L'istci'rd  iiKirtiz'aLrc  iiiadi'  i)y  the  jiidir- 
liiriil  ilchhir  III.  hill  in  a  lalcr  case  it  was  liidd  tliat  an  cxocu- 
tioii  is  siibjn'l  111  an  iiriri'L'istcn'd  transfi'f  of  llic  dclitor's 
wlidlo  iiitc  list  li(i-aiisr  tin  land  is  no  lonircr  his  and  Ihcrcfoi-o 
is  niil  I'xiu'ilili'  ( '/ ' .  Ill  a  still  later  faso  a  vendor  atriei'i!  to 
sell  lands  iiiil  rtlainccl  tlic  rt'i;istci-i'd  title  in  them  as  security 
foi-  the  pa.Miient  of  the  purchase  nmney.  It  was  held  that  the 
vendor  had  a  lielielieial  interest  wliieh.  eouided  with  the  hiral 
title,  iiiiirht  111'  seized  and  solil  under  execution,  hut  that  the 
statutory  cliaru'e  of  the  execiitinii  cieditur  ae(|uiicd  pendinv' 
the  atrreemeiil  lor  sale  did  not  liiiid  or  form  a  lien  on  the 
luiii'hase  money,  and  that  the  pureliaser  -.v  ho  paid  to  the  ven- 
dor the  halance  of  the  |iufehase  money  fallinir  'lue  after  the 
liliiii;  of  the  execution  without  n:)liee  of  the  execution  other 
than  what,  if  aii.w  miudit  he  pnsintied  h.\  ii  asoii  of  the  fdiru; 
of  I  he  execution.  «as  eiilitled  to  ail  order  for  the  removal  of  the 
execution   ( (  ). 

I'lidcr  the  laiicl  titles  system  in  Saskr.tchewaii,  Alberta  and 

(/.)    S;istc,  s.  11!'.  ill  fiii-i-,.  en  Ihc  1st   of  Ma.v.   l!ilS. 

((•)    Inion    liaali    of   (^iiiada    v.    Liiiiisdin    Millins;    Co..    l!tl.'.    8 

s  i,i;.  Li;:^  l'H  d.me.  ir.o. 

('/)  S:lilessrr  X.  Cdlonial  I  nv.si  iiici.:  Co..  IHlH,  !l  S. !,.]£.  I'.S.'. 
,1.  !■:  llepu,  ill  an  aiilcic  in  :;s  C.I..T  f.l,  at  !>.  "'<  (Jan.  IJ^IS),  re- 
iiiMi'ks  lliat  ilic  di.^iinciion  drawn  tiriween  mortuape  and  transfer 
sc' Ills  iinsatisfactoi  y.  and  lliat  llie  case  r)f  I'nion  Hank  of  Ciinad  i  v 
I.iinisden  Millinu  Co.  and  Ibal  of  Wiidiiian  v.  MrClary  Mfc.  Co..  nifrn. 
nil  really  inconsisii'nt  in  ihi  ir  rcasoniiij,  since  In  tlic  former  .I.llei! 
V,  \\  (Ikic.  stijird.  is  field  lo  In-  inaii|illcalilc  by  rea-son  ot  ilic  amend 
iiient.  and  in  itic  lallir  is  held  lo  be  aiiplicable  notwitli.stundinu  it. 

(r)  Weidiiian  v.  McClary  Mf^'.  C  ).,  HUT.  I'l  S.L.R.  112.  :\?,  I).I,.R. 
ITJ.  .S,.,..  however,  .\danar  Oil  I'o.  v.  Slocks.  lUlfi,  11  A.L.R.  L'l ',  2K 
l>  I.K.  L'lS.  and  an  article  by  J.  E.  Hokj;  in  ?.S  C.L.T.  570  (SeiitcmhiT. 
1IMS). 


■M 


S!tr,.   KXIU'l  TIONS  AND  MPM'II  ASICS  LIKNS.  ITS 

tlic   Ndi-lliursI    'I'd  ritnrics    ,111    imiTL'istcnd     nui'liaiiics    lien, 
tlioii'-'li  v.ili.l  iiu'ainst  the  ouiht  iliifiiiu  the  ihtIikI  witliiti  which 


it   IIK1\    l)u   icvtlstiTid 


is  like  iinv  olhiT  uiiir'/isicicil  inlci'i'St 


11  I  hat  it  is  not  '-'himI  airaiiisi  a  pci 


son  who  takes  in  'in,i.|  faith 


in    ichanrc   upun 


sul),|c 


•t  ti>  the  1 


the   I'c'.'istii-,   lint    a   .iirmr   iiicirli,'a>;rc   lakes 
I'ar  as  the  iieniiolih-i'  can   j.rove  in 


icn   in  sii 


creaseil   value    (/). 

In  Manitiiiia.  houever,  a  eertitieate  of  tith-  is  iiy  irupiiea- 
tion  anil  uilhout  any  spicial  mention  therein  subjeet  to  an\ 
iiHchanics  lien  aflVetinjr  tiie  land  (</). 

In  (Mitario  meehanies  liens  are  valid  av'amst  imrehasers 
ami  mortv'a'r-'t'cs  in  the  ease  of  land  under  the  I. anil  Titles 
Ai-t  to  the  same  extent  as  in  the  ease  o 
try  Ai-t  {h). 


f  land  un<ler 


the  K 


sll".   I'  iiri  <il^l(  n  (I  iiili  n  sis,  )tiilii(   nml  Irdiiil. 

It  is  |ii-.iviiled  ill  the  Manitoha.  Alherta  and  N'oi'thwist 
Territories  that  no  instrument  shall  he  effectual  to  pass  aii.v 
interest  in  land  or  to  render  thi'  land  liable  as  security  for 
the  paymeiil  of  money  "as  ajrainst  any  h'niii  jidi  traiisl'eife 
of  the  land  until  i  unless)  the  instriinieiit  is  reL'islereil  in 
aeeoidance   with   the  statute    i-/i.    the     Northwest    Territories 


statute  addl 


111.'  '"exi-ept  a  leasehold  estate  not   exe 


years'"    i./i.      Tlu    p|-inciple  that   an    unre^ristei'ed    instni 


three 
menf 


(M    liidiiH  iKiriii   I.iunlur  ("o.  v.  liocz.  ]!ill.   1  S  I-.li.   li 


(;;)    Man. 


s.  ;s. 


( /' t    S(,>  cliapier  s,   Til'-  I'lin-ilni  Ail. 


1 1 1    Man. 


M:    AHa. 


p;.     Till'  rel'i  Ti'iKT.s  iii'i-  to  tlu'  siatiilc 


iii.'inioiud  in  i'.K].     As  to  ill.-  .iifiieral  prioritN   of  ihe  ii  iiisiii.  (i  liilc, 
s..'  5'M. 


(./)    N"  \V,T. 


Inili  r  Man.  s.  7S.  Sawlv. 


.\lui.  s.    t:;.  anil 


x.w.r. 


a  CI  rlilica;!'  iit   tiile  is  miIiji  el   tn  any   siilisiMin,^   l.'a.> 


or   a;;ri  I'lhini    for    ;i    Ii  ;isr    for    a    luiiinl    rmi    ixcci  diiii;    iloi 
whir.-  iliiri-  is  ariiial   occniialion  luiiii  r  ilu'  wime. 


I 


' 


1T« 


iiAi'TKit  x    Tin:  i.AMi  tiim;s  \(  TS 


is  iiKtprral  ivi'  icxcriil  I"  puss  n  IcmsiIiuM  iritinst  I'cir  llircc 
vi'iirs  iir  liir  ;i  los  iirriml  i  is  :'\-'i  »'\|iic'S-ril  in  S.iskMtchrvs.iii. 
and  All"  I'la  willmiit  tin-  rmiiliii  loll  -'as  a'/aiiisl  aii\  Ikhki  full 
traiistVnc. "  lnit  tlic  Saskalclifwaii  statiltt'  aihls  •■(•M-cpt  as 
auaiiisl  till'  [111  si'ii  iiiakini;  the  saiiu'"  'I,'. 

h  is  also  |iiii\  i(|i(l  lluit  iii>  iiiciiioraiMliiiii  or  i  iilix  shall  lie 
iiiailc  iiiMiii  a  icrlitii-ati-  ot'  tilli'  m-  u|>nii  the  (hi|ilii-ati'  tlii-ridl" 
1)1"  aii>  iioliiT  111'  trusts  ulictlicr  i\|ii'cssi(i.  iiiiiijicd  iw  cnii 
s1nii'li\i' ;  that  till'  i-i'.'i'^tfar  shall  tical  any  such  notice  as  it' 
tliiTr  wiTi  no  trust  ami  tiic  trusties  thciciii  jiaiiii-«l  shall  !»• 
(hiiiiril  !"  Ill'  till'  alpsiiliitf  ami  ln'iit'tirial  ounns  of  ihr  lam! 
for  tlir  |Miri>osrs  of  the  statute  '  I ' . 

It  is  t'liithir  proviileil  in  Manitiilia  (  "i  '  as  I'ollows: 

!M»  i:\i.l"  111  111''  I'l--^'-  iif  tiaml  nil  ilie  part  of  f^iiili  iierson,  no 
|i,  iMia  riiMira;tin;:  or  d.-alinu  uitli.  iir  laliiim  or  proliosini.'  to  lakr  an 
in?^tniiiii  III  trill. I.  a  ii  ui^n  ivd  uwin  r  ^liall  !»•  ruiuired  or  in  any  man- 
ner ii.iii  iiiiil  111  imniire  inin  or  asiiTlain  ilie  ('irciiiiislances  iindrr, 
111-  ih..  i.iiiHJil.  latioii  for.  wliieh  siirli  owner  or  aiiv  previous  owner 
IK  iir  was  II  uisi.r.  il.  or  to  hi  i  m  tiie  aiiplieailon  ol  ihe  piM'hase 
nionev  or  ol  any  pan  Unreel;  nor  sliall  any  person  li.  affeil'ii  by 
niuii',  dill  1 1.  inipliid  or  I'e.nsiriieiiM-.  of  any  irust  or  imr.  izis'.red 
iiii.r.M.  any  rule  of  law  nr  iiiniiy  to  lln-  eoiiirary  nolw  iIllSlaIldin^: 
and  til"  knowl.iiui-  ih.ii  aii>  iri;>i  or  unieuisieied  interisi  is  in  ,-xisl- 
,11,-.    sliall   1 1   ii^'ll   'i'    iiHpuled  as  a   Hand. 

Similar  |'ro\isions  are  eontaineii  in  the  Saskatehew  an. 
Allien. I  ami  NmiliUi  -t  'I'l  irilmii  s  slalUtes  w/  .. 

'I'!;e  i\ee|.Iiiin  111  tile  ease  of  frailil  lliaile  in  the  |irii\  isPills 
jil-i  imiilioiiiil  IS  Miiiple'iieiiteii  li\  the  |iriivisiiins  iv^aiilin'.' 
thr  ,  iVeel    ol'  a  ei  1 1 !  lieat  e  ol'  ;il|e    natiiel.v   that    the  eertilieale 

(A  )    Sa,-I%    s.  .'.s.     \lia    h.    11 

.,'1  s.i  K  s  i;j;  \1''  s  i:  N  W  '1.  s  :.">.  if  nm  s  '1.'..  Tlie 
i-.e  |.  H"iiiilin-'  .\l:'!ii'iilia  I'l.niHion  Is.  I'.o)  i  niiiains  seme  e\e  pi  e-lis. 
„,,.;, I, li  1,1  lie  '-'■••  111  all  .Miiiiei.  .iii'eiiislralor  or  Irieii"  miilir 
a  will.  ■■!■■  will  in  Mill,  liise  I.I  ill-  iP  .  la  d  lo  \«-  i  iil.i.ilu  d  in  and 
to  fiiTin  |.;irl  nf  tie  e.  iiilii.ii.  if  lHn'  ('  Tii).  See  el.!ipi-r  1:;.  I'li- 
.s-./iis  .iihih't  ..«  /'../(/,  I,'  II"    \hi>i<ri:i".  51:'.',. 

(  III  I    .Man.  s    |i'i. 

(/*)    >ask.  s.  I'M:    .\lla.  s,   l:'.:e    N.W.T.  .s.  If,?. 


8'i7   1  Mii:iiisTi:i!i:i>  i\i'i:uksts,  .\(ii'hk   ki;\i  i>     i: 


IS  rnriclllNlVr  r\  Klillrt-  ii 


I'  llic  lilli'  <il'  till'  fMisdii  naiiMil  th(  rein, 
suli.ji'i-i    to   1-rrtiiiii    i\cc|itiiiiis.   "t'lic-    irdiii    :i!l    •itln-r  rni-inn 
lil';ilicc^,    li('ii>;,    (■^l;ltl>■   nf    iiilrri'sN    w  IkiImma  c-f   i\i-r|il    In    (Msi' 
ni'  t'l'.iiiii  «  licri'in  lie  Im'n    p.ii'l  iciiKitcil  or  chIIikI' .1 "   i  o  ' . 


Tlir  (  »iit;ifii>  >t;illltr  liiis  im  | 


ni\  '.>,iiii  ri->ciiiii| !  I 


IiImpj  >.  W  ..r  lli( 


.M,-Ilii|i'li;i  sljitillc.  hill    it   ciiiilirins  llii'   ri'll"\\in'j   |iin\  i^'n'ii   wilh 
rt"_'.'ii'i|  111  I'liiiiil    ;  /I )  : 

1UI  Siiliji n  111  till  |l|lui^illns  of  lliir.  Arl.  uiih  11  s!"  1 1  III  n  i;is 
ii'iid  <ll>iPipsitions  Inr  viiluahlr  coiisidiTiiiiini  ti'p).  iiny  (lis|.ii;  uidii  of 
l;i!i(l  111-  iif  a  clKiiiif  on  land  wliiili,  if  iini<-:;isl(ri  d.  wnuld  ti.  Ir.iud 
iilrnt  and  void  sliall,  noiw  itlistandinu  n  uislralloii,  lir  liaiiduli  iii  and 
Miid  in  liki'  iiiaiinci'. 


I'riiiiii  liiiii  s,  W  111'  till-  M.iliitiilM  slalutc  .rnl  llir  |iariillrl 
|i|'(ivisi(iiis  cil'  tlic  111  her  Niatulcs  almxr  iiicn'iniinl  an'  intrlnlcil. 
i'\cc|i|  in  llic  casr  lit'  t'railil.  In  vM-1ui1c  tlir  M|i|ilirii:  ii.  ,  nl'  llir 
'■i|llil:tlili-  iliirlrinr  tiial  a  iii'i'smi  taUiii'/  willi  imlii'i-,  iMthrr 
ai-tilal  ur  ciiiisl  I  nrli\i'.  I'l'  an  farlii'l'  ciiililalilr  i-laiiii  takrs  siili- 


ji  rt    111  it.      Similar   |iiii\  isimis  arc   y:ciiria 


Ih    til  111'   I'diiiiil    ill 


lis  'I'illi'  >1atiiti's  ai|i|  tlii'ir  lilrainii'j:  lia^  t'l'diiU'iit  l\    lirrii 


I  Ih      iiliii'i-l   lit'   iiiilirial  i-im^t  nii'l  i 


th 


iji'i-l   lit  .1 
a>iiiii    111    a    s!rii'. 


Ill'\     lla\l'    illijri  i|    liil'll 


't  Ari'li     lr'.''''-la'liii  s    ami     i-nllt  l^ 


till'  i-mirls  NJiiiwiiio:  a   niai'ki'il   iriii|i'iii'>    In  atli  ini't    ti.  .sca|ii 
l' I'l  nil  tlic  li'tli'i'  III'  the  staliitrs  ami  In  n  ail   iiiin  tin  in  th'    ii|Uit 


iliii'  ijiii'trini'  as  tn  tin 


■1   111   ai-tlial   111. lire. 


Thi'  .iii|i|:i'atiiin  nl'  lln'  ihictriiU'  nl'  i-nii't  iin-tiM'  imtici'  is 
I'liailv  r'M'liiilril  li\  the  -.talll'rs  '/■.  lull.  'Vri'lit  a-  ■  •  uTi' 
ciuisl  i'ui-ii\i'    iintiiT.   .1.    !•;.    Ilii'.'ij'   siilmiits   that    tlii'   hiiislal  ivL' 


'lliii'ls    III    IllMsl    nil    till-    \alli|ll\     nl     I'l'ijlsl  I  ,'1llnn    III 


till     I'ai-i'  111' 


I  "i    .\l.iii.  .-.  7!!;    .'^a.-ili 


.\|ia.  s.    IL';    .N.W.T. 


I  /')    Oni    s.  U'l 

(;i/i)    -\s  to  llii'  riisinrriiiii  drawn  in  il-r  (Inlaiiii  slaiui.    In  imiii 


a   ii.iii-if.  rri'   lor  \;i\uv  anil     i   M.liinl.irv    tianslin 


t.'i   111    I  111 


'.lit     ti'-u]-.' 


i'/i    .\ssils  Co.  V.  M.r.-  liiiilii     |1''".".|    .\.r.   IT 


w 


I 


17« 


CII.M'TKU  N         IIF    I       -It 'I'TI.KS  Ai    rs. 


Iiiitii'i-  -Imuld  Im-  ciiiiM  Uml  ;is  Ii.iviiil.'  liiilnl  'r  .  Jii  .•i.iniiiu 
to  this  I'liiicliisiiiu  llic  jciirncil  coiiiiru'iil.iinr  i<\\  tin-  AilMi-iili;m 

Tiinrli>  s.\>l(lil    lilies   ll|hiri   the  (l.i'i>i l'   llic    I'liw    <'iiuiU'll 

ill  tlic  cisr  oT  |,,,kr  \i  \\  \.  I'  I  'a  11(11  am  IJul  .1  r  1  ••  i.s). 
«  liirli  III'  ihiiik.s  has  lln'  I'lVccI  ii''  nvi  ul  1  /  ,t  iiiiiiii'  r  i>'.  .  jrlior 
Alls!  I  aliali  raso. 

h    IS  lint.   Iiipwi  vcr,  altiinri  ■    ■  i    Mi     hat    r    uas  ilcriilcil 

Ii\    the  Trivy  rmincil   in  tlu'  -m    ■  111.  I'lu'iicil   llial      ikiPtr    ■  itii 

•  iclllaj    llntii'i'    hi  i-rssalilv     i-nlis'    'i     .  \V  Sc  ! !       t- 

siii'iiiits  ih  :•  ilir  i|ii(siii.n  \  !m  ■  If  i.iKiim  "iih  .  -i:  il  ii,it!,-i- 
arnnuiils  tn  I'rainl  m-  not   is  alw.ivs  a  ou'-    <"i.     I'  fa   '    a  I'l'in- 

"•i|ili'  uhii'li     ii\i.l-.-s  ilii.  I  Mvsiliif  r\i--! r       stall    .'l'  ;ap1s 

ill  'Aliii'h  arl  .il  iinlii-i'  uo'ilil  not  mvnUi  t'l.iiiil.  .  :i-  thai  him- 
t'\  i-r  ilil'lirull      '    iii:'\    lie   '.iilr    I',    lhi.    h.,,     hrtui  ir.iM'       1!1- 

porlih:.'  '.'laM-  moral  hl;,'iic"  „i  ami  ,•:  ilisn,  i,|  nj'  ri.,tic- 
110I  amoiiurniL.'  to  i'ra'iil    tlir  liistiiiflioii  is  a   ii'a!  one. 

Ill  casis  uhii-i'  ai'timl   iinii-i>  is  hrmiirht    I '■>  the   |  rr- 

Noii  ■.'.liosr  litli-  ]■■  iliifMai-!n<'  ..!■  to  his  at'i  1,1  r  tlu  I'ourt.s 
will  |0'ohaM\  roiliiMif  to  tiiid  t'viilcncc  of  fiaiii,  \\  i  ,rcv(i' 
that   is  possilili-  ..,     till-  fai's    aiul   il    is    ioiiht  till  u  iifl  i-asrs 

of  aiMiial  imiiiT  iiipi  iiivohiii!,'  frauil  in  ill,  view  ot'  <  rtH  of 
i';llil,\  arc  liki'ly  t'  oiM'iir.  hilt  Si'ott's  const  rinl  .11  has  the 
tlu'ont  ii'al  aiKantairi-  Ih.it  it  ivoiils  tlu-  nm|i!ilr  rradiiiir 
out   '  <    till    statiiti-s  tlh-  \\orils  rfk'aniiiit;  ai-Mial  I''--''!   no 

t  irr     ,  (/•;. 

('1    .\nirl.-  in   :"'    l,cjl;.    r.llil    ((Id.    ]•<]:'.) 

I.M    i  I'lltil   A.C.    dl. 

('1     I     II'  lis  S\.s!,!,i   \liirl;;a^is.  pp.  J."i"  ;.  -J,,;  Scv  a  -u    T'liiii. 

(";iiKiilia'i  'I'liri''!-  Sxsi.iii.  pp  li;i  ff  ,  171  if.  i,.r  :,  di.-i  iissiui:  ul  i.lii 
1  I  •  '    il'iu  II   11.    :■'<■:. 

iin    I'.:iiii>uii   I.   Ii".l..-Mn.   I  ls'ii;i    !•  pi.", 

(     )    .\s.-  IS  (1).  \     M.  !■    til, 11, i,  [I'M.  . ,  .\  (■    '-.;. 

<  1  )  '1"Ik-  ras.  1.1  III  1.  .Mdiiiihthu  I'.i.iidni-  1  1).,  Tarnii  .  "tie 
'  (iMii'ain  .   i  I'M.'  I    1   <  II.  !•  1.:,  IS  \\m      V  11!  spic'iai  niii'\      1 !,.    1  1  if 

.\pl"  111  111  ill  tliai    s    ''"  111'  llii'  I  iii,.,,,iiiii  >.    iCoiiMiiiil.iiion      .\i'i 
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Tin    ('liiiii          lit  I  -ions  lo  uot  ■wjriy  (irtiiip  tho  n  laf  ion 

Im-Iwhi.   iirtu       ii.itic.    a:   '  raui'         ■  (m.h.     ouhv-t.  iii   which 

till'  rrvriNfcrcl  .lUMir  li       t.,  u                 Dike  hi  'i.ji'ct  td     iircjf- 

i^Kri'.l  .•l.iiiiis.  till    .^,•l^  liii   ,    I-,, 11      ,,si-<l  ..II  (lislii     t  I'vi- 


<!'  I ''   ri.ilil  ;   ill  .     Iir^v  llirr  Iim 

■  '■•'M   l-\        •  '••'    ir.-lUll   :,ji,.:  ■     .  I'  Ml   i  1-  f: 

i'.MIi  T   toi.         ■.  llli    U'       '  ll    nil'  'l).  M. 

I:i!,i!l'»   Whri    ;!"fll!  Ml'C  I.  tic 

'■  ii'         taklti:.   (i-iii.;e!iM\ 

.  itlist.'iri.-  n'_'       i>  tciiii        ,    s. 
\  l-iiiiii-      Mi'h      .  -n  ic       .lie, III'  ,      ;i 

:ini|   nil     1    iiiiri'L"      I'V"         >!'irc   's  v,, 

tl'll    is  1-.  11  Ij    Ii.         ',  111,.  .ir  tl,, 

|iii.'  i.siuii  —  '.     ■•'•liip 

I'sts.    it    M  ,,    |„  Hi,., I  ,|I|, 

nil      .'sIn  'if  (•  .,.  lOii',,!., 


'Hit      [>|i('iir  tiivo 

that  ihi>  1    -Ksicn  i 


.ml 

•       r  that 

|.       nl, 

.■    ..(iiivu- 

ili;;  pr" 

1  tl 

Us 

K  ill  t: 

.  \   1 

■■    --iirli  iiili 

.'  1  M 1 1 

.111  ii.'i.sti'r<- 

,  .1  l.y  I 

III'  i-(iiirts  (; 

ii.-i  III.  iF     lit    -I'*'!!     n 


'M  "hsisti'iil    « illi   llii-  III. nil 


T' "ft'  '1     ■  istiTi  •!  111.        atp  .•!>  aKiiiUKl  a  siit)S.i|iii  ni  r.  gig. 

'.T.'l  !  .r     -  -n  til.  111.'  8uhs.iiM..ni  I'liiiiiiihriiii     r  had 

.■si.ri        .i..ii(t         .hi-  i>ri«r  c  i;..  jii   mi.    iiin..  wlun   Ik.  i,  ,ik  liig 


tu  r 


rialil..  V.  Ci 
••iinriiiiii;;  ;       I..U.  4iT,; 


n    .<(•  Ii.  .'•.7:;.  .^  D.l.  |{.  661, 
'!(,  7  S  1,1!    4t:!,   I  I  I)  l.U. 


Syi'  l..yoi    ,,!!         ,    Kl.'nd>        v.   .MclJnid.  .   l!l.i.",,  ;!<!  Can. 

'      li  nd.rH   1,11    lixT  Cii    v.  ijar.llii.  i-.   I'll".  ;l  S  \^U.  1  tO; 

~  ^li  '  m  ail.'     iiitij..  Kivor  I»T.nd  ami   |i.  i.  Inpiiunt  lo., 

l;  il    I>.1.  .1.  fil.      In  Shaw  v.   I!ail..y.   Iliii7,    17   M.li. 

"'  'iii.'c  was  d.nibllul.     In  I'liiu..  r  \ .  .\nd.Tsi.i!    I!I12. 

.  i;     uls.  tl;.    iioiid.  was  r.nlMd  afl.r  <i      'iiakinR 

iMii  t..    ..r..  (..     ;.|.'li(iii,  and  i!  was  h.-ld  ili.r   :  ,     notice 

ill'  111  SIT.     re   (Irac..  v.  Kiiilil.r  and  liriiiin.  i.  riI7. 

'    1;     '  '.  ■       '      .K.  "'■>.  ;il  l>.    1^.  allinniim   11    .\.h,|; 

'  '-U.    1.     i  ;li    V.    I'liiiliiis.    I'lls.    rj    D.h.I!     r,4s 


U-)    .1.   K.    11(1-;:    Hi  .111      nic!.    in   L','    I, .(J. I!.    t''.l.  :..    p,    i:;i;.    (Oct. 
■'''.   r.  marks  llu't   tlu'  .ITi'iis  of  th'    r '.;islaiiir.  .-   m  ill^isl    n.al   no 
-I    shall    pass  ..la.r-.v  is.     man    ii.\    r. ':i;.ti  I'lon    haw  pr,.     ically 
.1    .if  success. 
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oliji'd    iif   llic   liilid    lilies   svslcTii.    MMIlicl.v  .    In  sci'iui'    ihi'    irnlc 
fcjisiliilily  1)1' .-I  lillr  nr  iiilcrcst  ulitniiicil  in  l'<"»I  r:iilli  liy  li'.iiis- 
fcr  (ir  (illici  i|iN|i(isiliiiii  (111  till'  |i;irt  of  tlic  riirislcnd  ipwiicr.    As 
airainsi   llii-  iMrMiiiMrialiiiir  lliiiii  (((iiilalilc  aihl   uiirt'irisfrrt'tl 
illlcli-sls  ail'   \,lllil   aiiil   clil'iilcralilc   lici-ailsc  llu'   IM  roiniiliuli   nf 

such  iiilcicsis  1(1  lliis  cMciil  (Iocs  iMit  inli'i'i'ifc  with  the  nuiin 
(•lijfct  III'  thi'  land  lilies  svsteiii  mi.  A  ret:isteralile  iiistrii- 
iiieiil  uiidei'  the  Manildiia  staliile  is.  until  re;.'isti'l'ed.  d(«'liie(l 
to  eimfer  il|>('ii  tile  |ieisiiii  intended  to  lake  thereunder,  (ir 
11(11111  [lersoiis  eliiiiiiili^  miiler  or  thi'(iui;li  him.  a  riirht  nr  elaiin 
Id  the  reu'ist rat  1(111  nf  the  inslriiiiietit    ( ') ) . 

Thus,  claiins  under  iiiire'_'isteralile  docuiiients.  for  instance, 
a   c.iilrael  (it'  sjde.  and   tlinse  based   uiinli   instruiiients  in  slat 
iiliir\    I'liriii    lull    in    fad    unri'-^islercil.   create  alike   e<)nilal>ic 
ritrhls  whicli  iiia>   lie  eiifdrced  i\ce|it  as  aL'ainsI  Iraii.sfen cs  in 
•jtMiii  faith  f  1(1111  the  reiristcnd    iwiier  >(  ». 

Sillislantiall.N  the  same  icsiill  a|i|ieai-s  In  lie  reached  Mil 
del  the  llnlacid  slaliilc.  v\liich  ( Aprcssly  pennils  llie  creatidii 
df    ;Ili  I  ('.'islercd    inleresls    •  d  \  : 

tut  ill  \(.  |.i  rsdii  (Mill  r  ihaii  the  riulsKnd  (n\  p.  r  Ihircof 
sliall  lie  iiitiilid  Id  iraii.-fcr  or  chiir'-'c  r(  Kisurcd  frci  lidld  or  li  am- 
Imlri  land  liv  a  icuisici.il  (IJMiMisiiioii 

(11)  The  aiial(i;;.v  liiiw.iii  mirciiisicn  (i  iiitiTcsiH  r.u-  cDiilrasttfl 
Willi  III'  n  ;;isi.rc(l  iMalil  and  ((iniialil''  iiiiirihls  (a>  riiiilra>ilc<l 
with  111''  li  !;al  .state)  is  sirikiin;  An  ((Hiitalilc  interest  is  incrciy  a 
rlMlit  1(1  itirs'iiiiiiii  ius  Kinlrasled  with  tlie  ri^lit  i»  "in  rcpri*  nted 
li.v  llic  l(  cat  csialc  (see  cliapn  r  7.  KiiiiilnhU  I'r  niii>hs  i/'ni  iinini 
I'niiritKs.  SUTl  and  under  file  land  titl(S  s.\sliiii  the  same  di.ainc 
lion  Is  in  cffecl  tii;u1c  li.'tv\een  iiiirei;ist<  red  iiiii  refis  and  111.'  r.  i;is 
lered    (Stale 

tin    Man    ■     'IS      If    (lilt    s    I'.!! 

I,)  .lelleii  V  W'ilkie.  is'ii;.  ,■•;  Ian  SCI;  ^s:'.  alllriiiini;  1'  N  \V  T 
I,  I;  i:;'.  (as  id  this  case,  i-r  §"•"'  dti  Hie  (|iiesti(in  ef  tie  priiiriu  (if 
curciitidlis  anil  iiMirUaL.es  ml  i  .-  i  .  Tinker  \  .Xinainr.  I'lni;.  li 
N  W  T     M!     :!>*>*;     SlKire    \     Ciem.    ISMi.    •.    Ml!     Hl'L':     M(  Kllisl.  i     \ 

lliL'us.   lss;i.  s    Spip    (a.--    :;il     T II.  'I'he  liinadian  Tdireiis  S.\si(iii. 

:--  !•!    iLir,  ff 

■  ■■!  i'  s  o   I'll  I.  (■   r.'i'..  ss  lis.  wi. 
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[2)  Siibjiol  la  111!'  maintcnanrc  of  th«'  isuur  and  riKliI  of  Huch 
owner,  any  iicrson  havinK  a  snlllolcni  <'Slatt>  or  interest  in  the  land 
nia.v  create  estates,  rlKhts,  interests  and  einiitles  in  tlie  siinie  man- 
ner as  lie  miclit  do  if  the  land  wire  not  registered 

(")  An.v  ii'Tson  intitled  to  or  intiTesied  in  any  iinresist<Ted  es- 
tates, rluliis,  interests  or  e(iiil.  ,  in  registered  land  may  protect 
the  same  from  lieinw  impaind  i,y  any  act  of  the  reslsteri'd  ownpr 
by  entering  on  the  register  siirli  notiees,  caiilions.  inhibitions  or 
other  restrictions  as  are  aiiiliorized  l>y  this  Art. 

(4)  No  person  other  than  tlie  r.  gisti^red  ownir  thereof  shall  be 
entitled  to  transfer  a  registered  rharK*-  hy  a  reKisiered  disposition; 
but,  siihjert  to  the  maintenance  of  the  rluht  of  such  owner,  iinref(i»- 
tered  interests  in  a  reKislered  charge  may  he  creatid  In  the  sam? 
manner  and  with  the  same  incidents,  so  far  as  thi'  difference  of  the 
subject  matter  admits.  In  and  with  which  unregistered  estates  and 
lnter(>sls  nuiy  he  creatid  in  registered  land. 

H«.  No  person  other  tjian  the  (larties  thereto  shall  U-  deemi<l 
to  liave  notice  of  the  contents  of  any  iiistriimenls  other  Ijian  those 
inentione<l  in  the  exi.sting  r-.-gister  of  title  ef  the  parcel  of  land  or 
which  liave  been  duly  enl.  .  d  in  tlie  books  of  the  ollice  kept  for 
the  entry  of  Instruments  rec    ue<1  or  are  in  course  of  entry. 

It   is  ;ils(i  |i|-ii\  iiled  liy  (he  ( >iM;iri<i  si..    i|te   (i  I   as  t'ollnws: 

Ifl.  A  transfer  of  ngisteri'd  land,  iiiadi-  withont  \aliiable  con- 
sideration, shall  111-  siihjec;.  .so  far  as  the  lranslere<>  is  concern..)  to 
any  unregistered  estates,  rights,  inli-rests  or  eiiuitles  subject  to  wlilch 
tile  transferer  held  the  s.-une;  but  otherwise,  when  regislens).  In  all 
respects,  and  In  particul.ir  iUi  respects  any  regisieri-d  dealings  on  the 
part  of  the  translif.i  ,  shall  have  the  siime  effect  as  a  tninsler 
of  the  same  land  for  valuable  consideration 

The  .seetiiui  Just  i|tliitnl  is  a  iV.itHfe  of  llic  (hilano  stiitl'.te 
whieh  ilistititrilislies  the  IuikI  litlcs  vstem  iti  fofee  in  Ontario 
ffotii  thai  ill  force  ill  Manitoli.i.  .  .uskatehcwati.  .Mlictia  ami 
the  .Niirthuest  Tcn-itofies.  li'der  the  latter  svsteni  it  seems 
IMiilialilc  that  a  vnliiiitaiy  ti-ansfcree  fnnii  the  feL'istetiil 
I'Wtier  is  eiilitleil  tii  .siilistiitit  iilllv  the  same  |iii>leet  iiiti  a.s  a 
transferee  fur  value,  lunv  iijeil  the  Miliint.irv  I  ransferee  takew 
in  l'oihI  t'aitli.  iir.  in  nlhcr  wntils,  that  a.>(  in  the  eaw  of  the 
tf.insl'eree  fur  value  sii  in  the  e;i.s,.  Ill  the  Milnnt.irv  I  fatisfet-ee, 
ff.iml  .ilniie  will  ile|irive  the  Ifaiisfiier  iif  the  |i|iilcet  iiin  of 
the  st.ltlllc. 


li)   uni    .-^   l:,:  J>,Un  .M.n  d.iii.ilil  &  c. 


K'H.  :;.•  (i,i..ii.  2t;2. 
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THAPTER  X.    THE  LAND  TITLES  ACTS. 


It  is  true  that  in  sonic  of  the  leiidiiit;  casos  !<intnia^  is 
iiNcd  wliich  supportH  the  view  that  the  main  "b.ject  of  the  land 
tith's  system  is  to  protect  a  tfansfcrco  in  ^tikhI  faith  and  for 
viiliu  fi'om  tlic  rcirislei'cd  owner  (/).  hut  such  hiiiiruauc  may 
lie  due  to  tlie  fact  that  usually  the  person  who  is  entitled  to 
I'laim  till'  [irotectioii  of  the  sy>tcin  as  a  tiaiisfen"e  t'rom  the 
reiristcred  owner  in  tiood  faith  is  also  a  transferee  for  value 
and  that  a  voluntary  transt'eree  in  trood  faith  entitled  to  pri- 
ority over  jicrsons  elainiini;  under  carrer  instruiiients  i:;  snine- 
uliat  rare.  The  aliseiicc  cm'  xaloidile  coiisiilei'atinn  is  douhl- 
less  an  element  to  which  a  eoiiit  would  attaeh  some  wi'i^ht  in 
i-on'~ideiiim  uliellur  a  tran^fei'  is  taken  in  irood  faith. 

Ill  fact,  uitll  slii.'llt  e\i-epliolis  !'/>.  the  stallltes  i|o  riot 
e\plieitl\  reciiL'iiise  an>  disi  JiK-l  ion  lielueen  I  r;'ii-it'cree«  for 
\;iliie  and  voluntary  tiMiistVreis. 

Ill  <'ov'iitr>  \.  .\iinalile  'i  ■  the  plaintiff  piirehased  land 
froMi  the  lieiieiiei;il  I'wner  W.  .1  White,  the  title  hcitiir  veat(>d 
in  Kitt>  .\pii  White,  ami  nceiviMl  a  tiansl'er  from  the  lattc^r 
Suhseipiently  Kitt.\  .\i'n  White  eoii\e>ed  the  hincl  to  the  de- 
fendant who  resiistered  his  transfer  and  receive<l  a  certifirate 
of  title.  The  trial  juilire  held  that  the  defendant  was  not 
u'uilt.N  of  frauii.  hut  that  the  ■lansl'er  to  him  «,is.  without  eon- 
8ideratioii  and  therefore  his  title  was  no  hotter  than  that  rif 
his  transferor  and  that  Ik-  hejcl  as  trustee  for  the  plaintiff. 
On  appeal.  houe\er.   the  majority  of  the  Siipn  nie  Court  of 


It)  N(italii>  in  ilo'  |i:is.-,ai;.  from  dilitif  v.  Mehser.  [IS'il]  A f. 
:''s,  .|iiiileil  in  i'.'-.  si'i'>ii:  rf  Ass.  is  Co  v.  .Mire  Itnilii.  |1'iii.'')|  \(\ 
17i;;    I'.roun  v    Iirciii;;liO'ii.  I'M.'..  -.'.  M  I!    is'.i,  ai  \>   feit.  I't  Ii  I..U.  LM4, 

at  p.  ■:',:. 

(in  K  1-- .  'lie  Manitiiha  .sialiiie  (s.  S4)  peniiils  an  aetlon  for 
III.'  liiio.  r>  of  land  ui  \><-  hroiitlii  Ipv  ,i  |ic  rson  depriv.-d  i>t  land  by 
fraud  .-..'-■aiiiHi  a  person  deri^in;;  liis  iii;lil  oi  lill.'  ollMiwisi-  llian 
huti'i  '•'!•  for  \,ilr.  from  or  llirniiKli  a  i>.  rson  ri,t;isirrid  tliroUKh 
fran.l      Cf    Sask    s.    1"/';    .Vila    s.    l"l:    N  \V/1'    s    1  IJ. 

(M  I'lli,  I  Sl.1!  17.''i.  t:';'..  attirni.d  Mif;  >e"».  AlUKitili  V.  Cov- 
rntr>,   V\:.   P.  Can    S<    l{.  ...:;.  ;.   i>i,l(.  I'lii 


I       I 
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Saskatrhcwuti  found  tli;it  tho  dcfciKl.-mt  "s  riiniliict  w;is  t'faii<lu- 
loiit  ami  afliniicd  tin-  .jiiiliiriiicnt  on  (lis  Lrinuiicl.  An  .iiipcal 
to  the  Sii|)ivini'  Court  of  (anaila  ivas  dism'sscil  on  llic  s;iine 
jfround,  Idintiton  J.  and  Anirlin  .(.  l)otli  tak'riir  caip  to  sa.v 
that  tlii'.v  arc  not  to  ti<>  undfrstoo<l  as  dissmtini;  from  the 
view  of  tlic  law  cxyirrssccl  by  the  trial  judirc. 

In  Coventry  v.  Aiuialilo  (i)   Wctmorc  ('..I.  said; 

"Hiivlii;;  found  as  stalrd.  iln-  Irarticd  JiidBc  liild  that  Antiable 
not  bilnc  ii  piirchasiT  for  valiio  was  In  no  Ih  ttcr  r<'8lilon  llian  Kitty 
Ann   While,   and   that   lie  hela   tlie  land   In   inisi   for   the   plainiifT. 


Ht\  canii 
brace  (; 


to  this  conclusion  under  the  authority  of  (honiley 


Firo- 


)  and  Crow  \.  Cani|>!' '11  (A).  In  Pish  v  V  yre  (I)  John- 
stone J.  laid  down  the  follow  inu:  'Tliere  is  no  distinction  h^  tv.ei  n  a 
proprietor  who  has  sot  on  thi>  ri  iiister  by  fraud  and  one  who  has  got 
tln're  under  a  voluntary  transfer.  a.s  against  the  rightful  owner.  In 
either  ra.se  the  reslstend  owner  may  he  drrland  a  trustee  for  the 
riehtfiil  owner."  That  rase  was  decided  under  sec.  .?M  ol  tile  Terri- 
tories Real  Property  Act.  R  SC.  1HS«.  c.  "il,  which  Is  as  follows: 
'Nothing  contaiUfd  in  this  .\ct  shall  take  away  or  affect  (he  Juris- 
(flction  of  any  (oiupitent  court  on  ilie  uroiind  of  actual  fraud,  or 
over  contracts  for  th'  sale  or  other  disposition  of  land,  or  over 
wiuliahle  Inn  I.  ?t  tie 

"If  that  section  or  one-  situilar  to  It  had  been  on  the  statute 
book  whi'n  the  transfer  in  (piestion  was  nuide.  I  do  not  think  that 
I  would  Iiavi'  tiiurh  dilhculty  in  aKreeini;  with  the  conclusion  which 
thi-  trial  Judi;.'  readied  herein.  Hut  at  the  lime  that  thr  transfer 
was  executed  the  liiind  Titles  .\ct.  1SM4.  was  In  force,  and  'he  cor- 
ri'Siiondine  section  to  sec.  i;ii>  of  the  Territori.s  Real  I'roiieriy  .Art 
wiis  very  materially  different.  The 
lie  rein'  had  been  elltiiinati-d.  and  the  words  for  which  a  ciriitirate 
of  inii.  h.id  been  !jra.nted'  substituted  (s...  sic.  IP.ii  of  the  I<and  Titles 
Act),  and  that  siction  was  carried  forward  and  forms  sec.  4  of  tlie 
Land  Titles  Act.  I'tot;  (Siusk.).  In  Turner  v.  Clark  (m )  I  held  that 
If  there  was  collusion  or  fraud  or  the  conveyanc.'  to  the  /run.v'- ,,.p 
ic'j.v  iitlh'iut  fiinsnli'nititin.  the  Court  bad  Jurisdiction  to  deal  with 
tile  malt.r,  notwitlistandins;  the  fact  that  a  certiticate  of  title  had 
ipsued  to  such  transferei'.  and  I   held  this  under  the  Saskatchewan 


iirds  'or  over  npiitahle  interest 


(i)    1!>1'  R.   t2."i.  at   pp.  tni.   \?.Z. 

(;)    is:  U.  .">7,  I  Hunter's  Torrens  Title  Cases  !)S. 

(fc)    ISSl.         V.I..R.  ISi:.  1   Hunter's  Torreti.s  Title  Cas.B  87. 

(f)    I'mft.   ■:  S  I,.R.   Ill,  at   p.   IIS. 

(m)    I9il!t.  2  S.UR.  lliiO,  at  p.  i04. 
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Act.  In  vit>,v  if  '111'  ri-  risioii  of  llu'  .liidiclal  ('oninillti'c  of  the  Privy 
("ouncil  In  assi>I.s  Co.  v  .Mcri'  lioihi  (/i)  1  iini  In-  no  means  sure-  that 
what  1  so  laid  down  stands  on  as  solid  grounds  as  what  Is  above 
stated  to  have  hern  laid  down  hy  my  hroitur  Jolinsloni'  In  Fish  v. 
r>rycc.  I  pxpri'ss  no  opinion  as  to  the  efficl  this  jiidtm  <>nt  of  thf 
Judicial  CoiiiiiLiitci'  ma.v  have  had  li>  this  case  from  the  standpoint 
only  that  no  considi  latioii  wiu;  Kiveii  lor  Ih^  tran!-f4T.  ;ls  I  havp 
put  my  judfiiiienl  on  anotluT  j; round  " 

v!!.^.   "I.iiinl"  mill  "  I  ijinliihli  "  tnnrliiiiiii  s. 

Alllimitrli  tilt'  teriii  "IcL'al  iniirl KaL'e "  is  iiiappri'firiatc  to 
a  ni(ittt.M'_'e  miller  the  lainl  titles  system  lo)  ami  is  not  in  fact 
ill  enmiiiDii  use.  the  term  "'ei|iiilalile  iniirti,'a!.'e,"  which  timler 
tlie  ulil  svslem  is  useil  in  euiitrail;-' inetioii  t'>a  leiral  niorts;a)^('. 
is  iiiiiler  till-  lieu  system  ccimiiiiiiil.\  usiil  ti>  iihlieatc  t:  i.-iort- 
irai.'!'  HI'  cliar'_'e  ntlief  ihaii  a  reirisleii d  i>f  slatiiliiry  m(irtira;;e. 
I'luier  the  iilil  system  aii\  miiit'_'a'_'e  siilisei(lleiil  to  it  le'fal 
mmtirnire  is  iieeessaril_\  an  e(|nilalile  timitcaue  i /<  i ,  hut  under 
Ihe  new  .system  a  seeninl  mnrli.ML'e  is  (if  the  same  nature  a.s  a 
first  miii'li.'a!.'e  ( </ 1 .  In  olher  res|ieels.  howevi  r.  the  onlin.iry 
rules  as  til  ei|uitalile  murttrau'i  s  prevail  iimlef  the  land  titles 
system  irl.  Thus,  an  ei|Uilalile  mortiraire  may  lie  created  hy 
an  a'.'reemeni  to  execute  a  miirli;ai.'e  or  tn  ihartre  mniM\v  iin 
land  or  h\    deposit   of  doeilliietlts  of  titli'    ( .<  I . 

Inder  the  Knirlish  (,aiid  Transfer  Acts  nf  \X~,:\  iind  lWt7. 
upon  the  t'ormer  of  which  the  Ontarii)  statute  '.as  haM'<).  it 


(H)    (l!ili,"i|    AC     ITfi 

('.)  A  le:;al  iiiorti;ai;e.  slrii-ll.\  s|ieakini!.  means  a  mortwiKe  hy 
which  llie  le;;al  estate  Is  transferred  (see  cha|iter  1.  Mnrlijiii;!  nt 
C'titinnin  l.uu.  Silt,  whereas  a  moriiia^e  under  the  land  titles  syi- 
t.'iii  ojM  raiis  hy  way  of  security  merely   (fee  i'X\.  utiimi). 

(II)   S. c  chapter  .S.  I'lUxtuhU'  Mortgiiiii.^.  S41, 

('/)  Kxi.pi  (iirhaiis  In  Manimha,  where  hy  the  Real  I'roperty 
Art,  s.  lli;,  a  hrst  luortuat'ei'  ha.s  lie  same  riKhls  and  reiiie<lle.s  aa 
If  the  heal  estal-  weie  vested  In  hini  suhject  to  the  usual  redemlsp 
cIaiiS4'  irlvlnc  the  niortRauor  the  rlcht  to  iiosses.oion  until  defaiill. 
Se,.  S'Mi,  in'rn. 

(ri   Ttiom.  ranadtan  Torn  n.';  SyBtcm.  ;.j>.  27  i  ff. 

(s)  S«H>  rhajitcr  r>.  |M4.  45. 
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Inis   lictn    lu'lil    that    tin 


L'.'.i  otatc  is  iKil    iiiTCNsaiih    in 


the 


ic-;riHtrnil  iiwi'cr  or  iiinittrairi'f.  As  hctwii'ti  iiiiit't:isl<rf<l 
cluirircs  the  iiosscssinii  ol  the  Ii'iral  cstiile  may  coiitVi'  pfiiirity, 
siiliji'd  ti(  tile  iivcriiditiLr  piiwcf  of  the  stiituto  in  favour  of  a 
ii-'_'isl(  iicl  ilis|iiisitioii.  ami  they  tatic  rflV<'t  hclwtcii  thciiisclv<'« 
in  the  saiiir  iiiaiiiicr  as  if  the  laml  was  not  ri'tristcrofl  (t). 

A  c  a\rat  may  he  tiled  in  Manitoiiii  hy    "aiiN   [itTsoii  fhiiiiiiii^ 
an  I  sti.li'  ol'  interest  in  laml.  inoitirai;e  or  ineniiil)''amM'  iirnler 


in  Allierta  lp.\  "any  person  elaiiiiin'^'  to  he 
in  an.\  lanil,  iMorti^aije  or  iiiciniiliranec." 
ami  the  N'ciilhwest  'Peiritofies  hy  "any  [ler- 
ir  to  lie  iiileiested  ill  land"  (  1/ 1 .  The  efftM't  of 
the  !ilim_'  ol'  a  ea\(at  is  that  so  lonu'  as  it  reliiaiir;  in  I'oree  thi' 
re._Msirar  is  proliiliileii  from  leiri^terinu'  any  inst  iiimeicl  affeet- 


lie    lieu    s\  stem, 
iiterested 


III  SasKateliewaii 


son    elaiiiiiii 


tile    I; 


Hid.  mortu;"_'e  nr  iiieiiaioiaii 


unless  such   insl  ril- 


mi'llt    Is   cNpIc 


to  lie  silli.jeet 


the 


if   tl 


.Maiiilolia.    .Mlieita  I    or 


^1     Sllli.ieel     to    till 


le  :M\eato|- 
aim   of   th< 


ea\ "alor 


1  Saska!ehe\\an.   .Vorl  liw  es;    Territories  1    (  I' 1 , 


II  SasUateheuaii  ai 


id  ihe  Norl invest  Territorii 


II   u  1 


II  be 


the  stal  ilis  do  not  e\presvi\    authorize  the  lilinu  of 


.1  e.-iveat   i-ia'iiiiliL;  ah    iiili'isl    111   iiioi  1 'ja^ies  and    iiieiiml>i',ani-es 
liiit    in    view    of  the   wide  ileiirit^on    of   "lanil"   eoiilained    in 


aeh   of    the    stal'Ucs    it    Is   dinielllt    \i 


,  In     SUell    a    ea\eat 


mill  not   lie  tiled      ir 
III    .Mal:ilol>a    lllele 


IS  a  spee'al    provision    '  .1  1    as 


foil, 


Tile  tiling  ((f  a  raveal   l>y  ili.    ili.sirin    re^iislrar.  or  by  any  ravc- 
ilor.  ^leill   v\\'    llii-  same  effect,  a.--  ie  pridrily.  to  llie  iiistnimeni   or 


(')   Caiiital  and  Coiinii's  Hank  v  Uliode.s.  (IftOSl   1  *'ti,  ti:il 
(i()    .Man,   ^     i:',S;    Atla,  s.  SI;    .Sa.sl<,  .«,    IL'8;    N,\V,T    s,    ini       In 
(iilariii   (s.  72)   a  cauiien  may  lie   le(l(;ed   liy  ■any   p.rson   iiili  re.-^ti'd 
in  any  way  in  tiny  land  or  rliarpo  retlKliTed  in  ilu'  name  of  tiny  other 
lirrson,"     .stee  lie  ClatiKlone  and   Hamnio.id,  lS!i7,  :^S  OH.  4n:i. 


(r)    Mill!    s     140;    Mta.   s,  ST;    Stusk,   s. 


134;    N.W.T    s.    134;    cf. 


(u)    Sroli.  Torr(*ns  System   MortcuKeR.  p.  28.'>. 
U)    .Man    s    l,')!. 


m 
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Kuhjici  iiiiiitir  1)11  wliirli  said  lavrat  is  l)as<d,  as  tlic  rr>;i>i|ralion  of 
any  iiislriiiiuiii  iinciir  this  act;  and  tlif  district  rrtji.strar  may.  in  his 
discii  lion,  allow  tin  withdrawal  of  such  caveat  at  any  limi'.  and  tin" 
rt»(;islraiion,  in  Ihii  llicnof,  of  ilic  Instrmiu'nt  under  which  the  per- 
son on  whose  In  half  such  caveat  was  tiled  chiiiiis  his  title  or  inter- 
est: and.  if  the  withdrawal  of  such  caveat  and  the  resistratlon  of 
such  insiniiiieiii  Im'  siiunllaneoMs.  the  sanie  iiriorily  shall  Im'  pre- 
.serv.ci  to  all  riuhi.'^  under  the  instrument  as  the  same  rights  wiTe 
entitled  111  Miidir  Ihe  ea\eal. 

Ill  AIIhtIji  I //I  iluii'  is  it  |inivisjiiti  siil)!statili:illy  in  the 
saiiic  terms  cxeeiil  thai  after  tlic  words  ■"flaiiiis  liis  tilk"  or 
iiileresi  "  llicn  t'dlluw  the  woids  "  provitlrd  tli.it  siii-li  itistfU- 
iiii'iil  Is  ail  iii>trimiciit  tli.it  may  lie  I'ev'istcied  under  tlii.s 
.\et"   I /I. 

Il  has  Ill-en  held  under  ihe  SasUaiehewan  statilti"  that  the 
hidyin:^-  nl  ,i  e.iveal  in  the  land  titles  cit'liee  |ireveiils  the 
aeiiiiisitiiiii  III"  any  h"_Ml  cir  ei|uilalile  interest  in  the  lands  in 
(|lleNliiiii  .idverse  In  nr  in  deinLMru'li  cil'  the  el.'iiin  nl'  the  ea\ - 
eatiir.  A  eiiiii|iaii>  lieintr  I  lie  reiristered  iiwiier  iil'  land,  liiadi' 
a  wrilleii  airieeiiient  to  sell  il  tii  I'.,  u  liu  assijrncd  his  in- 
terest in  tile  ciintrai't  t"  <i.,  xvlm  then  airieed  to  transfer  tlio 
ec|uital)le  interest  thus  aei|uired  to  the  |«laintifl'.  Siihsefiueiitly, 
wiliioiit  knowledire  of  the  iilaiiitilT's  intc  j-est.  the  dei'enduntH 
aeciuired  a  like  interest  fi'oin  (!.  A  e.iveat  was  then 
Indued  liy  the  |>laiiitifr.  and  snlise((iH'iilly.  witliiuit  eiKiniry  and 
uillinni  actual  nniiee  nf  ihi'  ejiveat,  tiir  defendants  received 
an  a.ssiijntiietit  of  the  i>i'i>.'in;il  aLrreeiiieiil  '<{  s.ile  in  I',  and  oli- 
t;iiiied  the  e.iinp,iii\  's  aiiprinal  c.l'  il.  In  .in  aeticni  fur  s|ie- 
eilie  |ieil'ormaiiee  it  was  held  th.il  .is  the  loireliascrs  from  O. 
weie  ,m  e.jilal  terms  ,is  In  (^|!|!;ies  i\ee|it  :!i;it  the  plaintiff 
had  |«riiiiil>  in  pnint  of  lime  when  Ins  e.avi'at  was  lodu'ed.  his 
pnoiil;.  vs.is  prise  I'm  d  li>  tin-  Indv'inL'  nf  the  ea\eat.  and  thai 
the   siilKei|nent    aih  aiita^'e    wliieli    uoilld    otlier\vlse    have    li-eil 

(V)    Alta.  s.  y7. 

(->    A  r;:!i!!l:ir  pia-,  i--:fv  -.ins  fiirii-eriy  or>ntaiii.<!   iii  i!->-  Mani-'tttii 

Rtatllte. 
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sciMiicil  l).\  tlio  (Icfpriilaiits  In-  virtue  of  the  coiniiatiy's  jipprnv- 
■,\\  \v;is  pcisti'ontil  to  iiii.v  (■<iuil;il)l('  ri;rli1  which  thf  [iljiiiitifr 
mi(.'ht  havo  to  h  transfer  ('.•). 

It  has  also  lieeii  liehl  in  Saskafehewan  that  a  tnuisl'erei' 
for  value  without  notieo  of  an  earlier  e(|uitahle  "harfic!  takes 
snhjfcl  to  the  charL'e  if  a  caveat  is  lo(ls.'e<l  in  res|poet  of  it  after 
the  iiayinont  of  the  purchase  money  and  the  exeeution  of  the 
transfer  hut  heforc  rcu'islration  of  the  tratLsfer   (h). 

ItiiliT  the  Aliierta  statute  that  ono  of  two  r()uitable  inter- 
ests in  respect  of  which  a  caveat  is  tiist  tiled  has  [priority  mcr 
the  other  notwithstJindius;  that  the  latter  is  prior  in  time. 
Theret'ore,  where  a  duplicate  cerlilicate  of  title  has  been  dciu^i- 
ited  with  one  person  l>y  way  of  etpiitahlc  mortjjade  and  suh- 
seipK'iitly  a  reL'isteiahlc  morttraize  is  made  in  favour  of  an- 
other person,  w  ho  is  unable,  however,  to  reirister  the  mortiraire 
because  the  iluplicate  certificate  is  not  in  the  liuid  titles  ofiice, 
the  lilinir  of  a  caveat  by  the  holder  of  the  rc'/isterable  mort- 
gage will  srive  him  prioi-ity  over  the  eipiitable  mort^'atjee  (< ). 

§!•!>.    Tin    riin<(lli>i  of   I  In    timrliiiiiin. 

In  Smith  v.  .National  Trust  Co..  Duff  .1.  {<h.  rel'crrilur  to 
till'  Manitoba   Heal  l'idpcrl\    Act.  says: 

•■'Hic  Act  dors  not treat  the  iiiorluaKc  autliori/.i'd  l>y  it 

a.s  an  In.struiiii  nt  inimidiatcly  effectlnB  an.v  disiiicnibornu'nl  of  the 
innrt^afxor's  rcuislcrcd  lillc  The  oiMration  of  ilw  .statute  is  rather 
lliis;    Winn  a  nui.siirrd  owinr  \\i^lll'.s  ici  rharvn«  liis  rctiislrnd  litlp 

('M  .MiKillon  \  lirnjaliild  v.  Aiixandcr.  tf»12,  4:.  fan.  SiM{. 
"•,].  1   I).!,  I!.  ,",si;.  alllrniin'4  Al.xandir  v.  G.sman,  4  S.L.lt.  Ill 

())   Coiust   Luinli.r  Co    v.   Mcl.rod,   ir»14.  7  SLR.  38'.'.  -.'n   D  1.1! 

lr\  Mailer  V.  Scliwalbc.  Uv  i{ii,%al  Hank  and  nan(iiii'  d'  llwlic- 
laya.  1!'14.  X  A.L.U.  IJ.'..  tH  M.L.It,  IH.  wli'Tc  then  is  a  disca.ssion  of 
tlir  la.s.s  of  SI.  pill  u  1.  Ilannan  and  Cra.v,  l!'i:!.  >)  .V.LU.  ll'v  It 
ri  I.  I{.  ?,?,?,,  and  -McKilloii  i  Ilenjaiirld  v    Ati  xandcr,  miiini 

(it)  Dclivcrin.c  the  judgment  of  Wh-  laajorily  of  Uic  courl.  l''ll'. 
4r,  (an.  .S.C  K.  fits,  at  \>v.  '>4li.  K41,  1  D.L.H.  CMS.  at  pp.  71J.  71"..  As 
ti!  <.'.::■  qiiiKtlnsi  fif  •>!!•  v.-iljd'.tv  of  till'  c.iniracliia!  !>owt  "f  Hi"  sale 
dcc-ldid  in  this  rxsr.  sec  chaiiter  ?A,  Snl,    uu'lry  I'mxr  ol  snli.  834r.. 


K^-r^wBw-m 


ISf, 
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as  sicurity  for  a  drlii.  he  Is  to  »xc<iili>  an  inslnimiiii  liy  wliiili  he 
dtolar.'.s  iliat  lif  iiuiii>;ai:rs'  his  lanil  :iiiit  iliai  liislriiiin  ni  hiin;;  rrf- 
isii'iid  ilu'  iiiortKamc  Ihckiiiis  inMslcd  wiili  smli  rii;liis  In  n  s|hti 
of  ilu'  .Kisstssion  of  111.'  land  and  iis  profits  and  llw  ri  ^istirrd  title 
liii'oiiiis  (for  111.  Ii.n.ljl  of  tlir  tiiortKa);.'.')  sulijcci  to  mk-Ii  powits 
of  disposition  .IS  III.'  slatutf  ixpr.  ssly  or  liv  Iniplicatlon  dedans. 
It  is  in  thcsr  ri:-iiis  and  Imih.ts  iliat  ih.-  \iitii,'  of  tin  iiiorttam'  as 
a  r.al  si'CMri'>  ccnisis^s:  .■iiid  it  is.  ronsi.|H.'ntl\ .  to  ilu-  siatiii.-  that 
«.■  iiiiisi  priiiiaiil;.  r.sorl  to  iu^rcrtain  »lial  ale  tin  rij;liis  and  pow- 
.rs  iiii  iil.iital  to  Mich  a  s.-ciiril.i 

"It  1.^  ar;;iiiil  ihat  tin  » irw  thus  staled  is  loo  tiairoH.  and  an 
olh.i  si.  w  is  put  forward,  whirli  is  this;  that  llu'  iiiorl,4;a,i;.'  author 
i/.<(l  hy  Ih.  .\(i  is  to  lie  r.  fiard.  d  as  havini:  annexed  to  it  all  the 
li  >;al  ineidi  Ills  wliieh  hy  law  helonu  to  a  niortsiai:.'  at  rnniiiion  law 
and  as  heini;  eapiihl.'  of  ha\inu  aiiinxeit  lo  It  hy  contrail  all  111.' 
iniid.nts  which  tiia>  !>>  contrail  h.'  annex. d  lo  a  tiiori-aj;e  at  ...ni- 
11  iiti  law  in  so  far  iu-  such  inciil.  nis  are  nut  expressl>  or  li>  n.  r,s- 
sar.\  iiiiplicalion  excluded.  1  think  in  liiher  \iew  ili.'  prac  ical 
1.  suit  of  this  appeal  Iniisl  he  the  s;uiie:  liiil  1  loiist  sa>  that  it  s.'.ius 
to  nie  lo  he  an  .ir'illiial  and  unnaliiral  leadiii'^  ■'  th.-  statiit.  to 
regard  th.'  niortfiam'  ronti>niplat.'<l  hy  :l  as  prituarily  a  cominon  law 
iniini;ai;e.  and  I  think  that  In  adoptliiL'  such  a  nadini.'  one  itii'ars 
sotn.'  tisli  of  li.siii:;  III.'  point  of  v  i.w  from  which  Ih.-  le^:islauir 
envisai;i'(l  iln-  prohl.ni  lo  which  he  was  addressin.i;  himself.  Th.rc 
is  I'luch  in  th.  .\i'i  III  indiiaii'  an  int.  nilon  on  the  part  of  Us  auiliors 
ilii't  iiiid.r  ihi'  siatutor>  luorti-'aL'.-  Ih.'  pow.  rs  and  rirhis  of  the  ni.irt- 
tai;.'.'  should  in  siihsiatic'  he  econoiiilcally  ii|Uival.nt  to  those  pos- 
sess.'d  hy  a  mormai;..'  iinihr  a  cunimon  law  mortyiine;  .n.I. juridically 
considered,  ilur.-  is  as  I  haw  Indlcaled  lliis  essential  iliffer.iu'e 
helw.'.n  III.  two  instriiiii.  nis.  vi/:  ihal  at  coiiiuion  law  Ih.'  rights 
and  powers  of  the  niiu'i!:ai!i'.'  as  such  in  respect  of  the  iiion^aK.'d 
pr.ip.ity  ari'  rii;lits  and  powers  which  are  Inciil.  ntal  lo  the  h  L'al 
or  .'.|iijiahl.'  .slat.  Mstnl  in  liiiii  as  morltai;.''  wlill.  iind.'r  th.' 
si.itiiior>  instruiiieni  ih.'  ri^'hts  ami  pow.rs  of  ih.'  iiiorlkia>.'ee  do  not 
and  c.-'tiiiiii  lak.'  th.ir  illirai'>  fi..m  ati>  siicli  estai.  h.'ca.is.  nun.  is 
\.s'.d  in  him  and  his  rii.iii.'-  ami  powiTs  must  cons.  ipi.  nll>  i.sl 
ilir.  ctl>    upon  the  provisions  of  llii'  statute  itself. 

'  ilils  \ii'W,  of  course,  dins  not  invoKe  th.'  conseipienre  thai  ilic 
tuiirtua'.;.'es  rights  ar.'  thus.  onl.\  which  tlie  siatut.'  expressly  vi^if 
liitii.  It  is  iiln  ious  that  iiian.v  ihiiiLs  are  !.  ft  to  iniplicalion:  and 
wlur.'.  in  ati.i  parlicular  ciuse.  Ii  appears  Ihal  Ih.'  rules  j.iuerninK 
rei'iprocal  ri^^lits  of  ihe  iiiortna^ior  and  inorlKa^.e  under  th.'  morl- 
(;ai;i'  contrail  In  r.  lalion  to  ,  moriL'aued  prop.riy  are  left  to  itii. 
plication  III.  II  it  is  a  i|iiesiion  to  h.'  deteniiin.d  upon  an  .  xamina- 
lion  of  th.  .-taiiiie  as  a  whole  how  far  tlu'  rij;liis  of  tin  parties  are 
to  he  j;.n.iii.ii  h.>  tie  rui.  .■;  ..f  la.i  wiiirh.  apari  froiii  ;!..■  siarui..  arc- 
applicable  lietween  morlna(;(ir  and  niurtnap,ee" 


«!»<».  THE    REMKDIKS    OF    THE    M()UT<;A(;EE  1x7 


Tlif  iTiiii'dics  of  ji  >ii(>rli.'ii!.'i'c  iiinlcr  ihc  hind  iilli^s  nvsIciii 
will  111'  iMi'iitiiirii'il  in  llii'ir  a|i|ini|iii,ilr  |.|;ii(s  in  snliMciiiii'iit 
rli;i|iti  IS.  ;ini|  (it:l\  sniiif  dlisci-Viilions  u!'  ji  k'i'niT.il  niitiiri'  mcil 
lie  in^iili-  here. 

Al'.irt  t'li'iii  stMtutf  ,1  iiiiii-t;.Miri'i''s  rfiiinlics  nmy  lie  i-liissi- 
ficil    I  (  I   MS  t'ulldws: 

ill     liiliiiilirs    jiMiihilili'      In    the     niiiltl.'airf<'      uitlliillt     ri' 

ii-si    til  till'  i-iiinls  li\-  rciisiin  nf  liis  hiivinu'  tlir  iciriil  cstjitc 

ill   the   niiirlir:ii,'i«l   latnl.   foi'   instaiin-.   the   riu'ht,  subject    to  :i 
rcili'iiiisr  il.iiiM-.  to  take  possession  of  tlie  niorltrinreij  lam],  or. 


if  llie  laliil  is  ill  ll 


K  oeeiipatioii  of  a  tenant  iniilei'  a  paraniount 


title,  to  eoiiipel  |...\nient  of  the  rent  li.v  the  tenant. 

1 'J       lieliieijies    availalile    to    tile    Iilort(.'airee    li,\     reeolllse    ti 
tile    '•■'■lit.    eliielly     iiniler    tile    eipiitalile     .jllli»,lietii.||      of      tlu 


mil.    fi.r   iiislaiiei'.    tin.    rii^'lit 


lo    Idleelnsiire    or    sale,    or    I  he 


riiilit  !.>  olitain  the  appoinlinenl  ii.\    the  eourt  of 
i-i      K'emedies  a\ailalilr  to  the  inoitLML'ee  I 


II   reeeiver 


\\  re.-isi.|i  III  spl- 
eial  enMiiaiils  or  eoiitraetiial  si  ipiilal  ions  eoiitaiiiicl  in  tin 
niortir.it^e.    for  iiislaiii-e.  Ilie   rit'lit    to  siie  on   tin venarit    for 


pa>  nniii.  to  sell  under 


loxur  nl  sail-,  lo  distrain  <>v  lo  appninl 


a    leerivcr. 


Il.-lllrc|les  ( 


f  aliv    Ml'  lli(.  llii|.('  .lasses  al 


he  avaihilile  li 


ibo\i  iiieiitioned  liia.v 
a  mori^-airee  under  the  hniil  liiles  system  if  the 
l..ind  Tilles  \<'t  ill  .I'lestion  has  e\|ires.sl\  or  ini|iliedl.\  llia.je 
till  Ml  a\ailalih    to  a    iimrt!. 


a-ree.      The    I'olli 


w  ill'/   spei-ial    i|il( 


tli'iis  le.a.v    ais''  ,is  t"  the  sex'-ral  el.isses  "f   reiiieiiii 


I  '    Willi    re>_'ard    to   the   tirst 


class     It    nia>'    he    yenerallv 


slat'ii  tii.:i  ,1  niorti.'aL'ee  under  the  land  titles  .svslcm  ijoes  not 
p,,sv,.ss  liie  leu'al  e«tate  ami  thcrefon  is  n.t  entitled  lo  the 
reineilies  incident  to  that  estate,  iinles.s  'lie  statute  expressly 
or  iniplic'liv    irives  tlieni   lo  him    (/). 

(.  i  See  Tlioni.  '//).  fir,  pp.  L'SS  (T.  for  a  classification  of  the  morf- 
RttH'cs  reinidies  on  ii  soni.Hhal  diffircni  prlncipl''  and  for  a  dlB- 
ciis:,ioii  of   UioN.'  rcTii'itiis   iindi  r  lti'>  land   illles  .sysitni. 

(O   Smith  V    Nalior.iil  Trust  Co.,  mipra. 


IKK 
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I'Ji  With  1II.M-.I  1"  a  niruil..  of  the  scciind  class  it  may 
li.ivt'  til  lir  rniisnK ml  nliilliiT  such  rciiit<ly  has  lucii  supcr- 
snicl  liy  a  similar  iiiiicil\  which  is  tlic  siihji'ct  of  s|(i>ciul 
jinivisioii  ill  the  statute  or  wlicthcr  in  tlic  iihsciicc  of  siicoial 
I'liivisinij  I  ho  .jiirisiliclioii  of  tlic  court  to  irivc  such  rciiKtly 
exists  u.iiler  the  statute  or  is  consistent  with  its  tcflas. 

Cii  With  rcuMiij  to  renidiies  of  the  thini  class  it  has  to 
lie  consiiiefefl  wlicther  a  ritrht  sti|iiilateil  for  by  the  inoitL'a;.'^ 
is  ileetiicd  to  tie  e\clui|ri|  liv  nasun  of  the  existence  of  special 
st.ifitory  rcinciliis  or  tn  .«hat  extent,  if  at  all,  the  |iriviletrp 
of  stipulatiiiL'  for  special  iii.'hts  is  consistent  with  the  statute 
or  the  foiTiis  of  nioitvaiie  presc:iliei|  I'or  use  urwler  it. 

"Sji.fi.il  iiveiiants"  nia.i  lie  inserted  in  a  niortiraixo  (<7) 
|iiM\iili.|  thc\  .1(1  not  conflict  wiih  the  nature  of  the  instni- 
inriit  or  the  terms  of  the  statute,  and  it  is  ciisloiiiary  in  a  wcll- 
diawn  tnortiTML'e  to  insert  a  iiiimlicr  of  such  special  i)iovisionH 
i/n.  Ill  Saskatchewan.  Alherta  and  the  Northwest  Territor- 
ies short  foiiiis  of  covenants  are  lirovided  which  if  used  are 
to  lie  taken  to  have  the  same  effect  as  the  correspoMiIiiij;  ex- 
tillded  fnrms  of  cnv  en.iiits  set  out  in  the  fonils  appended  to 
the  sl.itlltes  siihiict  to  such  CNpress  (Adaptions  or  ipialifioa- 
f  ions  as  iii;i>  In-  introduced  into  or  annexeil  to  the  short  forms 
1(1  Tlic  short  forms  of  covenants  ai'e  that  the  niort^'atrnr 
(|i  Mas  .1  L'ood  tith'  to  Ic-  said  land,  that  lie  r2)  lla.s  the 
ri>_'lit  to  niortu'ai-'e  the  land.  i'.',\  And  that  on  def.uUt  the  mort- 


('!)  Man.  Srliidiile  r>:  Snsk.  form  Q:  Alia  form  N;  N.W.T. 
form  O  'I'lic  r.  f  r<  m  i  s  are  to  tlie  statutes  iiieniiiUKd  in  8!)5,  whore 
till  Sf  fiiriiis  ari'  rilsn  set  (int. 

(h\  Cf  'niiiin.  "II.  Ill  .  p|(.  L'Sfi,  "Sfi.  A  conventional  powiT  of 
sal.    IS  not  a    ^pn  lal  eiiM  nani"  wiiicli  l.s  pertnitled.     See  cliapter  ni. 

^■.^'     iiwlrr  Pull,  I   fit  Siilr,  J3).''i. 

(I)  Sa.sk.  .s  111.';;  Alia  a.  T":  .\.\V.T.  s.  1ii!t.  In  Ontario,  liy  s.  :',1 
(L't,  reniin  of  ttic  slinrt  forms  of  eovi  nam  pro\ldi'd  li.v  tlie  Short 
V'liriiis  111  \)nrtr:i;!.ia  Act  may  \v  ■  sed  in  a  charsi^  wliich  ts  expresiii'd 
to  lie  mail,    in  pur   iii'iiie  of  tlie  si;iliit''      See  rhaiitcr  35,  S3S1. 
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Kiifiiv  Nhall  have  .|uicf  posHcsNii.ti  of  tlu'  himl.  i4)  l''nc  I'loin  all 
iiiciimlinmccs,  that  fho  niortnairor  (.'.)  Will  execute  siieii  lur- 
fher  asNiiraneeK  of  the  laii<i  w  may  be  rcfjuimte,  and  that  he 
(til    ll;;s  ilittie  no  act  to  iiieiinilHT  the  ImihI    i  ;). 

Althiniirli  ;i  iiiiiit'_'a!;e  uiiiiei-  the  hew  kvsIi  ni  is  iiiuie  .ikiii 
to  ;iii  e(|nital)Ie  mnitL'atre  lliaii  to  a  Iciral  niorlvjaife  iimlei-  the 
oil]  Hvnteiu  (A-),  the  law  t.'<>vei-!ii!iu'  the  relatioiiH  of  niortjiauie 
aiiil  Mi(iit'_';ii,'or  in  eoimeetion  \\.;h  a  leira!  tiiortuaire  is  fre- 
fiuetilly  .".piijied  to  a  liioiiiraire  iiiider  tlie  new  system.  When 
e\er  (  ilher  \>\  tlic  express  lenns  (.!'  the  st.itiiti-.  nr  ii.v  iiiipli- 
ealion.  or  hy  any  covenant  which  is  peiinilled  li>  tiie  ^taliile 
to  he  inserteij  in  ,i  vtatiilniy  niortuatre.  a  fiiihl  aiisi  s  either 
the  s.-iirie  as  nr  similar  III  a  ml'IiI  e\istini;(ir  wliieli  niii_'lit  arise 
undci-  a  h '.'a!  iii.>rt'.'aL'c,  the  .i|.|  \,:\  ..f  ih'tIlml:' >  is  diaun 
lllii'H  for  the  details  in  ennincl  inn  \vilh  liic  workiliL'  out  of 
that   riifht    (/). 

In  S,iskalcdiev\an.  Alherl.t  .mcl  the  Nm  thwcst  Teirilories 
till  ianu'iiaire  of  the  st.'i'iiti^  aouM  seem  in  indicate  that  a 
ninrlirai.'ce  inu>>t  nsnrt  to  the  cnurls  in  order  tn  eiiinrce  any  of 
his  riudits  under  the  nmrtiraure  .'  i.  or  in  t!  ■  allernai  i\e.  in  the 
r-ase  of  Saskalciiew all  and  Alherta.  lake  iirneeedinv's  ii  the 
land  titlis  ofTliee.  Init  it  is  sai  I  to  he  eon  'non  (iracticc  in  Sas- 
katchewati  and  Alherta  for  the  ninrt'/ai^ei  to  distrain  under  a 
licence  to  distrain  or  under  an  attnriinient  claust  '■>  take  pos- 
ses^ilMl  and  even  to  make  leiuses  in). 

Ill   Manitnha  the  statute  prn\  ides  as       ilows   (o)  : 

110    In  addiiien  to  ami  cuncurrentlN  »ii       <\o  nt:li!s  and  |iow«'r8 

eiiiitrrred    on    a    tirst     in(irl«a).'( f.    every    prisMii    and     fuliire    Hrfit 


(i)    Alta.  form  S;    N  \V  T.  feriii  I';   Saslt.  fcinn  T 

(k)  S.'c  H'.l".  !'S,  xiiinii. 

(I)    Sec  TtiiHii.  The  C.uiadian  Torr.  ns  S>sieni,  |r|).  L'Sl'  (T 

I  III)  Sei.  Sask.  ss.  I"7  ff:  Alia.  ss.  ''.L'  and  f.Ja:  NAV  T.  s.  39. 
n  fi  rred  to  in  cliainer  21,  Aili'in  tur  h'tir^  i  lumirf  id   .sMfc,  jfL'Kl. 

(n)  Ttirnn,  oi>.  nt..  pp.  L'SI-L'^fi. 

0:\  \!:-.n  =  lir.  Th--  p-,i-;!nir.=r  r.f  tt-,-  =.  rticn  h:;=  hi,  r>  .-<-.r,=id- 
end   ill  ri.tniiirrcial  Hanli  v.   Ilreon.  ISSfl.  la  V  I.  It.  ,'.TL':    1   Hunt' r's 


I<tll 


111  \ITr-:i!   \      TMK   l.\M>  Tiri.KS  ACTS 


iiiiirn.Mi:.f  fur  Iti.  lini.  lMin«  of  land  i  ii,|it  iIiIk  \<'I  liall.  until  a 
illMhari;.    fmni   iIm>  whulc  of  il       ii.    i     >    mrurnl  II  a   Iran.sfi.r 

I'liim  a  .-.Il  or  orrttr  'ur  forirlii'ut  {;\n  ihr  use  may  »■)  sliall  liiivi' 
t" .  n  r<  i-tcncl,  ha\.  itn-  »aiiii-  i  i.IiIk  ami  nimill.  s  at  law  and  In 
< 'iiilt>  '  :i.«  III'  would  hn\i'  liad  or  lion  •'hiltlid  lo  If  ihr  li-Kal  <■» 
tail'  In  'tu'  laiKt  or  t.  nn  inoritamd  liiul  btin  arliially  visint  in  hlni 
«lili  a  riL'hl  In  tlu  own.r  of  t(i.'  land  of  iiiirt  injoyimnl  of  ili,  iiiort- 
;::•:•■  d  land  until  difauli  In  llii-  |ia.ninnt  of  tin'  iirlncl|i,il  and  Inti -r»t 
irioiiiiy  srnind  or  sonii  part  llurcof  rrBl«rtlvily,  or  iiiiill  a  linatli 
in  thi"  iMTfoniuinrr  or  odsirxanro  of  sonip  c«\inant  ix|ir('s.»<>d  In  the 
nmrlfaj;!'  or  lo  I"  l;ii|>liid  ihtrcln  by  ihr  iirovlKlons;  of  ihls  Art. 
No'liini:  rontalni-d  In  llils  .mrtlnn  shall  affioi  f.r  iircjndln-  ili.  rlKtits 
or  liahilitlrs  of  any  siirh  niorluaKu  aficr  an  ordt  r  for  foriclosurr 
shall  Ikhi'  lift  II  •nlir-d  In  ihr  ri-tlstir  or  .-.hall,  until  thi'  inlry  of 
siicli  onltr.  ri'UdiT  a  first  riiort Kaun-  of  land  leaw-d  undrr  this  Act 
llalilf  to  or  Inr  payiin  n:  o'  iln'  niii  r^s<■r^t•^l  l>y  tin-  liasi  or  for  ihi' 
|pi  rforiiiani'i'  or  obwnani'i-  of  ihi  rov.  nantH  ixiiri'KsK'd  or  in  hr  Im- 
pill  'i   ihrriin 


• 


Torn  n^  Tiili-  t  ;ims  luT;  Karrliitlon  v.  SiiilMi  ls!i4.  2»  \' \.M.  00; 
WllliaiiiK  ,  Ilox.  I'tl".  I'l  .M  It  ;.i;o.  at  i>.  fiKS,  II  Can.  SC  K  1;  Smith 
V    \atlon;il  Tnuil  <  i> .   IIML".  4r.  Can.  SCI!    fil^     1   PI,  It    i.IiH:    Thoni, 

II,    I '' .  iip  .■!'••  rr 

(/i|  '('III-  nTlInn  «:(.•<  tirst  .  niutitl  >  lHim  In  Htm;  the  followtiiK 
«or<is  Wirt  a  Idid  aftir  tin-  word  "iiiMUi  '  iiirliidin^  ihi-  ritlil  to 
sill  or  fort  cliisf  Ihroutli  any  niiiipt  tint  rtnin  "  In  IMll  tlif  words 
addid  in  IViiti  wtrf  slnuk  oin 


I       ( 


PART   III. 

I'ERSONS  rLAIMINc;  UXDKK  THK 
MORTGAGEE. 

(  IIAI'TI  ■     \l 

.\-.~ll.\l  I     III'    1  III     MulMi,  \i,l  . 


lui    r 


lilll>l'cr  dl    llli.lti.'Jl'.'''   Ill,l>     lllrlllilc    Ixtlll    .li'lil    ;i|ii|    himl. 


p.    I!»I. 
M(»J      Ass   lJIIIII.  1.1 

;  lli:l     Ndlici.  Ill, 

s  I:I4.      Ass|..'l      Ml  lit 


'i    111!.,  \ii:,in-  ,|il>l.  |..    I'U. 

i":ii-iiri(  iin   III'.  III!' iiiiii  I'.Miidi     I'    llMi 

illi.ji  i-l    Id  st.ilr   cil'  ;ic('ii||Mt.    |i.    1''^. 


tin:.    A> 


:|iHi     Iviiiif,   111  nfi 


simiiinlil   Mllljr.-i    to  |i|lllt\    or  set   ntV.    [I.  2iil 


:!'I7.    I.i.iliilitv    •<}' 
I'"',    K'lv'  's  mikI  I 


rill  or  iiviijil  iiiortu'.inf.  |i.  'Jtl'i 
.  ssivriioi-  1(1  ,is-'  "H't'.  |i.  'JdC. 
.cm  i!     ,,(■  ii,«<>ii.'lii-i'.  |>,  '.'II'- 


'^^m 


I  Ml        '/•,-, 


'(/      ll/l/, '/.■.(!/< 


:/.../, 


Mli.l't'.Miil 


ll.'lS    I 


I'      IIU'llI    III    ll';ilis|c| 


./   1,1 


fitlli'l' 


.liisiihii,  '\   ,,r  l.>    W.I}    n|'  Mill- rlL'ai.'f     ./I  :      •■   .i'liii  I'lr- 

•!iis!:iii,is  |„.  im:i\    h,     ,l,l|..    ,  In  t  raiisl'i  r  1  lir  liii.i ,  ......f  iiislia.! 

.(■i.ii\,.\  ii'u'  <'!■  I'MTiitiii'.'  a  .h-'-liarui    .  /.  i . 
I'lii'  iiii.i'l!j-a'^r  traiisai-tii.n  •nclinlrs  usiiall.v    i.nlli  m  iIiIiI   ..h.l 
•I  '' 'MM  yaiii'C  of  hiihl   as   si'.-iiiit\.   aiiil  a    ■     -ti,  Iftc   Ira'  -l\-r  ,.( 
Mm     iiioi'ti.Mj:i.    iiii-lii.lis  iili    assiiiiiiii.  Ml    ..)    ||„.  .Ii'l.t     ,      ■    .,   ,.,,11 
M>alllT   of    III,.    |;i||,|,    I, lit    litlliT    lliav     I.I     a^•.il;|,,.,;    ,  ,   ,|.,.v,.,| 

"'■l''"''"''.^    "  '        ^-'1  assM^iiiiici't  ..f  llw  ,1(1,1.  uilli  ■!   II  MTKaliiiii 

III     till'    s,.-UI'll\     |..       |„.    .issimiiH.    |,',|\,^    III,     ;is.s:v'nnr   as    the    plf- 

('/I    III  !.■  Ta    It'  (  (iiKin  III.  K\  part     S:iri;,iit.   ISTl     l.|;     |7   ,-,„ 
-T::    ai   [.    _'7'.:    'noli.r  v.  Itiiss,  II,  Hsri-'j  AC.  1'14.  al  p.  .T,.-, 
C'l    S,c  , I, aplir  Jtt,  /,',,,,      !,,    |.,,s-, ,/«,„,, 1/  ,,,    ll,,rl,j,if,i: 
''•    <  I    -1    llal.sliiir.v.   I.;i»>  „|   Kni;l;in(i.  i.    171 
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son  will"  is  tile  |)rii|iiT  p.-irly  In  t'drccldsiirc  nr  rctlMiiiitioii. 
thoii|rh  111'  is  ,1  tiiisli'i'  111'  iiiiy  iiHtricy  tlu'rclu  nlitjiiiicd  fur  the 
assij,Mi<'c  !>!'  the  dilit  ( </ 1 .  A  I  r;iiisl'(T  of  llir  st'curitx  without 
an  iissiiriiiin'iit  nf  the  clrlil  cirrics  the  IxMiftil  of  the  dclit  so 
far  as  it  is  i  li.irLrtil  nri  llic  iiiupcrty,  since  the  iiioi't);ai;or  can- 
nnl  rc.lctin  withinit  payinir  lln'  .Iclit  to  the  tiaiisfi'icc.  hut  tho 
traiisfi  Tit  laiiiini  sill'  on  the  covenant   ((  ). 

A  tian-itii-  of  a  nioiluaiic  is  usually  iiiadf  liy  ilcnl.  ami  this 
IS  essential  in  cnli  i-  lo  |>,iss  !lie  Ic-^al  estate  in  real  or  leasehold 
|i|(ipeil_\  ;  liut,  as  le'.Mi.ls  !  lie  iiioiti.M!.'e  delil.  all  assiL'limcnt 
under  hand  only  is  ctTeelil.il.  imlw  ithslaiidiii','  that  llie  delii 
was  ciealed  liy  deed  (  /  >  :  and  an  assiirniiien;  uiich  r  liiiiid  is 
elVectiial  lo  pass  aiiv  eipiit;ili|e  interest  in  ploperl\  uhieh  Is 
VI  sled  III  tile  iiiiirli;a'_'ee  '  i)  K  All  asslu'iilii'iil  nl'  a  iiin:!  L'atrt' 
hy  deposit  of  title  deeds  slioillij  lie  ill  w  rllllli;.  I  Hit  ill  i  iVi  ci  such 
iU'.nt!,'aLre  nia\  he  a^siv'ie  ■!  Ii\  'In  iiell\er\  o|'  the  di  eds  li\  lh(^ 
liiortuaL'ee  to  the  assii,'iiee  ulio  has  paid  liim  ofl'  i  li  <. 

Whele  the  holdi  r  of  a  lllol't '^aL'e.  w  lllle  sulVi  nil'.'  llolii  an 
Illness  of  vlueh  he  suhseipielitly  dud,  einloisi  d  oil  the  ilidetl- 
tiire  a  meiiiofaiidimi  asKlirnitu.'  the  same  to  his  wile  for  the 
hciielit  of  herself  and  his  eliildieli.  which  he  sitrtied  hut  did 
not  seal,  althoii^rh  the  im  nioiMiidutn  expressed  it  to  he  under 
seal,  !t  uas  held  that  the  \vil\-  took  no  mtiTevt  under  such 
assiv'iinn  III.  either  as  a  irifi  hihr  riv^  or  as  a  itimntiu  umriis 
I'liisil  .   iilnl  a   lull    tiled    hy    hi  r  I illi|iel   the  (Neelltors   lo  eXe- 


l./l    Miirliv    V     Morli).    t■-,,^,    lT,    linn 
l\ilrii  k,  I'.jlls  \.  ■f.illKiin.  I  l>'il  I   I  (  li.  s,' 


Hi    |>     L'.'.s;    if     In   re 


(•  I  ,li)n..^  V.  (lililieii.v,    isi't,  '.   V.  s.    ti"T,  ai    |i.    III. 

1  'I  It  S  (I    1"!  t.  I     1'"',  ..     f      s,,.  sl.i.v 

I'll  \'<  ll.il.-~liin  > .  Law-,  iif  I'. II- 1. mil.  |i|>    "T,'>.  :;Tt;. 

I /.  I  Jl    ll.ilsiiin\ ,   l..i«;    111    Ijul.iiiil.  p    171.    llrnikl'Riiv  v,  Ti'tn- 

(lerMii..  Iliiililiiii'   Soriii>,    llvi',  |    .\r.    17",.  iii    pp.    Id;',   Js:;;    Dryden 


ls:>.  •:  .\I,\ .  A,  Cr 


".  :ii   p 
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ic  iiiortdHKe  wuh  (lisniisKwl  with 


Whor 


■c  a  luoitKJiKcr  hv  fidorNPiucnt  on  th 


.•i.s.si(fiic(l  to  .M. 


«•  iiioitjra;.'*'  deed 


liis  liifht,  title  and  iiitorcNt 


lis  cxccutoiH.  adiiiinistratois  and  assi 


i!W,.  all 


th 


in  and  to  the  with 


is  was  held  insufnciciil  to  i)nss  tlir  hind 


in  niortsianc" 
niortiriiLfcd  (  /i,  and 


whore   an    asKitrnniont    nnd(  r   seal,    ai 


luiiNid    to  a 


'his  I 


slali'd  liiat  the  assimioi-  "l 

f<'i  if<l"  unto  the  assiif 

iii->rlu'ai.'i'.  and  all  the  riirht,  lith>  an<l 

assiuMior,  '-to  have  and  |..  Jii.M  || 


nioitnaifc, 


•arjiaincd.  sold,  assicncd  and  Ira 


iit(- 


H'lfs  and  assi-'ns.  tl 


II'  annfX('<l 


iiitiTcsl  thi'rcin 


1)1'  the 


II-  sanii'  unto  th 


liiirsand  assii;ns.  to  his  and  (hrirsoh'  iisr  f 
llial  thr  land  niort 


ni'Vi'r.  ■'  il  was  held 


trairiil  did  nol  pass  \>\   tliisr 


■lis  I  /, 


ui  assiyrnnii'tit  l>y  an  ailininistiat 


rix  lit  a  iiiiirl! 


I'ait  of  the  asM'ls  of  tl 


»nm 


intcslali'.  was  lirld  valid,  Ihoujrh  not 


Ihi  ii'iii  statc.l  to  Im-  .vc-iiicd  liv  hi  r  as  ai 


Wlnri'    ilu>    niorljratrcc    "assiiriicd,  tiansf 


ininistratiix  (/). 


icrrn 


roi.vi'VOC 


d 


'""''*'■'  "'<•>■ thisaid  indent 


II.'-  I'iL'Ilt,  tith 


Hid  interest   therein 


lire  of  niorttraye,  and  all 
tl 


III  iiietilione<|.'  it  was  hdd   that   the 

the   land    parsed    (ml.      A    ■■t'lant"   of   the   land 


iiiij  in  th"  ineniises  there- 
nioitiracce's  niterest   i 


he  MllHeient    for  the  |.nr| 


II  ist'  I  a  I , 


\Vh 


ere  til! 


I'.irl  I, fa  deed  of  ass 


n 

is    W'"llll,    of 


.'laiitinK 


iirnnieiit  transtVi'red  tl 


the  hnhinihitii  mentioned  in  addition  tl 


lie  iiiileiitiire  simply, 


mnri-a.jee  in  •■the  lands  therein  deNeriUed,"  it 


th. 


le   inlileiKt   of  the 


was  hell  I  that 


^tate  |)assed    («). 


1 1   ";i.<  held  that 


a  iriant  of 


lil  I 


mils  siinate  in  tin    I' 


I' I  Tirrany  v,  Clarl*!.  ISf.s,  n  Cr.  471 

(()  Miiraii   \     iiirri...   IS.'.T.  s  f  C.r  P    1.0. 

fA)  Aiisinn  V    liiiiiliiin.  Ixr.i;.  th  r C c  p   "IN. 

('  Varrini-'iiin  v.  loon.  Isr.i:.  };■  cr    ;!iis 
(  "■  )    Wall    V     I'eailtT.   Isil:'.   11'  1  Ccp    ; ;.  | 

(III  Sr..    (ll.ll,!,!-     1      hlllfllniliit:,,    |.-,, 

("1  ll|le(/.,„      Wdod    4      p„x,    1X1,      ;l    (•  (     |{      )3^ 
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iiicc  (if  .\i\\  I'll  iiiisu  ilk  i.r  u  Ini-li  llic  L'r.itilur  »;is  Mi/nl  in  tVi" 
uas  iiisiilllirii'nl  In  ii:iss  IiukIs  In  ulmli  llir  u'Liiitm-  u.is  i  iititliil 
a>  iiiorltiiisiop  ( /)). 

I'lldcr  the   hiMii    lilies  sx.slriii    ■,\    iimrluML'i    ilms   mil    i\.> 

I  lie  Ic^ial  cst.ilc  lull  11(11  r.ilf>*  li\  \\,i\  ol' vein  il>  nniv  .  </ 1  A 
iLinsI'm'  111'  iMiirlL:ai.'i'  iiiiisl  it:  [nuiil  n*'  t'nriM  i-iiiii|'l>  unit  I  In 
l.aiiii  TillcN  Act  ill  rmi-c  in  the  iiiii\  incc  w  In  n-  tin  lainl  i^ 
Mlilalfil  ami  lln-  I'tlVrl  i.l'  ihc  i  r.inslVr  is  i:ii\.i-ihil  liv  il,. 
slatlllc  ID. 

The  Miiirlish  (  nii\(\ain'iii'_'  Ail.  1>^'<I.  |iiiivii|is  i  fiirm  ui 
liailNtVr  i.|'  a  >laliili.r\  iinirlu.i ■_'!•.  Ilir  ii|icia!i\i-  \Uii.|s  ,.f'  tin 
Iiatlsfir  II'  ni:  Ihal  llii-  1 1  iili>rii  n,-  cuiixrvs  ailil  I  iaii.«.|i  is  lln 
'"^11  lil  "■  ■li'l  imirlv'.-i'-'iv"      It   has  Ihcii  lii'M  thai   a  Irans 

I'l'  111  ihi'  III  111'  a   iiii.rlti.'iii'  ii>it    in  lli-  slal  iitorv   I'm-iii  ami 

I"  «lilcli  ihc  slalnlc  iliHs  Mill  u\'\>l\    iJiM-s  nut  ii|.ii-ati'  In  Iraii.s 

U-:     till-    Ic^mI    lit!,.    M,    ihi-    Mini  l.^a.ji^l    IMo|if-|\         <1. 

■  Hi-J       |,>,  /„,„.  ,,/  „i    ,■>.,.:„    ,1,  hi. 

\  iin'i-lLML'i'i-  ii..i>  ii:'  i-iMiivr  Iran-Ill'  his  inlii-ist  in  tin- 
I.l  1 11 1  \s  itiiiiiit  till-  .  ..nnii  . .  iM-i  ii''  ui-  iiiilii-i  111  ilii'iii..rli.ML'iir.  am! 
tin-  iii,.i'y:;ii_.,    .|,.|,|    nii'iss.ir  !\    imw,  s  ,is  ini'i.iinl   In  ihr  s,  iiir 

"^        ''■    hut    ,1;    i.mIi        <lial    til.     'r.!!isr,l,  ,     111.:-     !..     ,nll||i.,|    t,,sm 
"l""i    ih.    ir,'iiiai|t    Ihiii     iiiiisl    !■      an    .i^--li:liiiii  ii  ■    •  t'   tin     nim-t 


i/>i    I  iiii   •>.•(,.    Il.il.l.  ■  II. -s  V     III. ml  >     IMi,    ::  K.  ri    i  \  i:  i    •;!>» 
■■!'    ■<■>    rhai-i.r   I",    /•;.,    I  ni.i   r.ih-,    I./.    }'i:', 

*'  •    !•'  "•  "     I''!  I     1      l-'i.    s    -.1      US  M     I'll'     1      171       ■      m...    I,.', 
ill     .^.i.-k    siaiNiiv.   |i.i7  ,:„,)„,..,    ,.    ,,,    .,,    i__.  1  .,      \.,,,    .,,.^,,,1,, 

I  '•■■<■    Jl.  •-■    t;.;  ss     I;-,    i:,      r.'i..     I    ..>    i  ,.;,   i;  s ;    ,     ||..' 

..■i      Il.l    I    '7       >!.ll|l     >        N.ll...ll;,i      I  lli..l     .    ,  IMl'  I    .    |-,:,|      S,      I!      ,,Iv 

•  I.  V    '.'IS 
iM    Ir.  I.    Ii.  a(lii>     II.  iinii  1     i;.  !il,.\     ll'i.,||    ,  (  ),    ,.; 

'"    111  '111    :iii-'     iii.iih    mill  .i!,..|     l..ti.  ■    .    (jailMiMv.  jji'l 

II  \.v,  1.,,   V     u,'i::hi     I'.i;    '.i,  II  I,  If    y,-    (I,   ,,,,     ,.,-,;.   :•.;   i.i.i: 
r  •!     11  nr    Tl"  I 


i\ii2   Assii;.\.Mi:\T  or  moijtcack  hkiit 


ISS 


triiiri'  ■It'l'i   I  (/ 1  Mini  .1  ininsf.f  „( 


;i  iiiiirti,'atf('  umuiIIv  ci.iitainH 


NiK'h  ;in  asNiiniini'iil      The  il.'l.t  like  .ith.r  ,.|, 


fiirmcrly   not   assiyn 


ill    law       li 


Imf  1 1)1'  assiiHH 


loses  in  action  wM 
was  assiiriiaMc  iii  ('(luily 


•<■  uas  ..l.htrf.l  ,ii   |;iu   ),,  SI,.'  Ill  Ihr  nam.'  ,,i  fiu' 


assJL'iiiii'    ami  thi'it  inrc 


I!    uas  usual  to  insert   iii  lli,    iraiisfer 


«r  a  mort'^Mire    a   |.ouei-    ..f  attoiiuN     !,i  use    tl 


iissiLTnor  s 


name  ;  e). 


It   IS  now   |.i-.ivii|e.l   III  nni.ii-,,,  I 
iw   of  I'rii|ier1>     Act.   |{  S  n.     I'll  1 


V    l)ie   t  'oliM'Vanelii 


lU!) 


J't 


as     fi 


lows   ( 


•  "       II)    .\ii>    .iliMihiii.  ass 


iuniji.ip.    iu;ii|.    iiti   .,!■   :tfi, 


:isi 


l<  tal  ihii-.    In  act. in  of  «lilili   ,  xpr. 

'"'"    "^i*-"  'lie  debtor,   trusi.-,-  or  oilur   | 


xssU-nor  uoiilil   haw    h. 


f  n  .  nllil,  (t   In  r.  i.-i 


<ia>   oi    Keeeniher.   IS!.;    l,>    « riling   under  il,.-  hand  of  the  .w.s|>fnor, 
no!    lairporlun:   lo   I...  l.y    «.,>    of  ehari:.    .my,  „t   any   debt   or  oth.r 

iiolic.    In  wrilinc  shall   liav.. 

|i(  rson   from   whom   tlie 

e  or  rlaiiii  siiih  debt   or 

ct  to  all  1  (|nlll.>H  which 

oin>   n,  r  •!„    rU'lii  of  Ihe  asKi^in..-  If 

n  inuf  1  il.  to  |i:i--  and  transfer  th.   I.fcal  rljifit 

iiel.  d.t.l  or  rhos.    In  action  trotn  ih.    dan   of  surb  noil.-.',  and  •!! 

-iiii.'.  and  Ih     pow.  r  to  nlv  ■  a  rimxI 


•■luis.-  If.  a.tioM,  shall  ;i.'  rfrrctiial  in  law,  siihj. 


Mould  ha\(    I 


>•  en  entiil.  d  i. 


tills  s.cMiin  hart  not  1.. 


I'  ■  .'I  and  oth.  r  n  iiii-<lli  s  lor  il 

dl-wll;. 


for  Ih.-  saiiii-  Milhoiit   tl 


e    eoiiiiii  I.  till    of  the  assl^no 


..ssit;i,ni.iii    uhieli   .j.-.s  n..i    |,nr|M,ii    n,  h,.   |,v 


<  liaiu-.-  onl.s   lint  uhieli  ^,„ 


ip'Tls  I,,  li-aiisl'i  r  the   uli,,|, 


\\ .  1  \     lit 
inlei1-s( 


.f  111, 


ass|._Mior  111  the  a.ss 


ij;iiii'  is  an  aliMiliili    ,i>- 


iLriiiiii  111    u  itli 


;i   the  nnaniiiu'  ..l'  th.-  sialnl. 


'■null    It 


■  I'  tlii 


i.|., 


simniieii!  ih.-ii  It  I,  sii(,|,.,.i  n,  ,,  ,.|,_,|,,  ,,,■  ,.,,!, 


tup 


""    '  '"'"     ""     l-iii'l    il'l"-    siMeiii    II,,.    .|i,i,,l,     Mansf.r    ,rf    il„. 
i.mrt.a^,.    n,    il.     n.r.u    ,.i...,ll„d    l,v    ~,;,.i,i.     has     ■.>:,.„    r..ttster.-d 
"■■    ■ITert  of  »,.Mln>;  In   the  Iransf.i,,    the   riL'ln   i..  .-u,.  u-.r  th..  d.  bt 
He.    ihi-  Ntaliitory   r.f.  i.  n.es  In   ilii| 

•  ')  li.ll.r  would  b,-  KU,.n  In  .„iill>  o.  th.  a.ssicn..  ii  ih..  .w 
sl-.;e..r.  t.  :uv  Ind.  ii.aili,  d  .  .alnsi  all  .os.^  and  Duirc- >  r.  fir^wl  to 
alli,u   .,.   a>.Uu..    to  ii.Mhi-  n,-,-,„.      1   w    &  T    I.I     K.|    ]  i,t 

<"^i  R.  .n.ieilni.  liso  is'i;,  ,  .i  ,  ri,.  ladi.iti.. ,  \,ii.  ^  sk 
'  .1  I'rfi.r  to  iS'iT  III,.  »;.H,Kniiien!  ..t  .ho-  .  ni  anion  «.w  Koverm^! 
n.  one,,.,,,  h>    Ks,,    ,ss:    ..    ,,,.  ,,    ,  ,„„,   ;    ,,,.    ,„   ,,,^^,   ^,  ,^  ^^ 

'     '"'    ■"         ""    IT. .n  ton  of  th,    |:nin-h   .liidbainr,     \,  •     li,7;! 
^      •'  C'.l    ua-  .ido|.i.d  III  >int.iiio    axalMn,. 


IM 
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tiiili  nr-  llial  it  IS  tiiiiii)'  oiiiv  !  ir  Ihf  |ill!(ms4'  ol'  m  iMii'iiitf  a  tii'bt 
iwiallii-  II'  .1111. Hint  'turn  tlic  inorlL'aifr  lit-lit   ix). 

Wlimi'  M  till"!  •  ;ir»\  aiTi!  l'ciI  uitli  ilic  inoriL'niror  t"  liikr 
incr  a  inert i.'aj;c.  .m-i  iivuU'  one  pavnifiit  ti)  llu'  iuiir1i;aL'<'<  "f 
thi'  .iiii'.iiiit  iif  the  ih'ii  ai'ii'ai'H.  aiiil  at  the  niatiiiilv  nf  the 
miiiii.r;iLri'  paul  llu  Iial.'iiicc  uuinir  ai^l  tcMik  :in  a-siL'iinn'!it  in 
u  (i!''li  tlic  aiiiniint  |iai<l  at  iiiatiifitv  was  vci-itfil  as  tlif  ili-lit  then 
owiif.'  aiiil  assifii.ii  II  vr;is  licltl.  ill  ai-i'iiiln!  '•!  ■  ^h  th,  intcri- 
tinti  of  tlic  (i;u!i(s  In  tlic  lUssiLTUlu  lit  that  tlh  as-iu'iii-c  wna 
ciititltil  t.i  tiiiM  the-  miirt'^airr  ;!.s  sc-urin  fur  lii'tli  |ia\iii(nt8 
liia.li'  li'.    i^im   (y'l. 

;  |i'.;     \'i/,i,   lu,  ■!!•  I  ■, Hi  urn  )ii  I  '•>',  tin   nKirltintinr 

It   "ill  111-  i'lrr|-\r(|  thai   an  asML'iiiiu  lit  iit'  a  ciniM'  in  actiiin 

I I  lull- 1-  tlir  slat  nil-  IS  licit  <  iV.  r\\\,-  until  lApnss  imtii-i-  in  v\  iit  int; 

is    irnni    tn    lllr    .Irlilnl-  N.irhT    In    lllr    .IcIiImI'     is    I|(.|,    hdW- 

cvcr,  (sMiif.al  In  ll'c  \aliilitv  (■!'  an  ciiiiitahlc  assiiriiniilll  att 
Im'Iwi'iii  tlif  assiiriH'i' ami  ili<'  assiiriiii-  > '/ 1 ,  aini  an  assiiriiincnf 
wliii-li  .iiMS  n.it  iMiiTiply  willi  tile  statute  may  iirviittii'Icss  lie  a 
L'liii.l  I  i|tii!aMc  assii^'iiiiii  111  'i  -  KdniiiTly  the  iii'-  was  that 
an  n|'iitalili'  assiinn'c  must  nih  in  tlu'  natiu'  nf  tlir  assiirnor, 
I. Ill   in  iiin.lirn  practiiT  it   is  ciistniiiafy   fnr  the  assiu'iici'  to  su«> 

III  his  (UMi  iiHiiic.  jniiiiiiL'  tile  avsiifiinr  MS  en  phiintitT  or  as  a 
ilffin.jaiil.   all"!    rii-rntl>    in    I-",i;Lrlan'l   tin-   hiu'hi'st   cniirls   liavf> 

I/I  If.  Plaiiil  ami  M.ilnin.  1'"]:;  ;'.ii  ()  I,  1!  imi.  \i\  |il.l(  716; 
Ilili:li  .^  V  I'lilMI.  Hou^.  Hill.';  (  ..  IP.iiL'I  :•  K  I!  V.\".  M-  riiintilp 
II  ink  it  l.i.mliin  v  l':\ans  |ls'i''|  .'  git  c,l:!,  Si)\.  i.  Ivn  Hiiiik  v 
Ini.  riiMiiiiiiiil    ro'thiml   •■.ri:.nl   Ci.  ,    1!"mT,    14  ().F,.U.  all 

(«)    Sii.'li.rxv    Hiirrnwin.iii     IHM    :',X  ()  I,.|(     1:'    •;:'.    DM;     170 
i.-i   I!  s  (I    I'll  I,  (     \'\'.t    s    4'i    .|ii(i!i(1   In   SI":'     s. .    I'riiiul.    \ 
iiiii'-..ti    I'lii'i.  I'l  o  !,  i;    >'•■".:' 

I'M  I'.i.i  liiu:.-  V  liutii  liiili.i  liiiM..  r  .inil  tniini  I',  rrlm  Work)". 
issi,    ■■.I   III  li    l.'S.    1(,  nni.    I     l^u.  Ii.c  Hank.    I'ail,    I    iil.H    :!(i;! 

. '■  I  s.n.iiLii  l!;.iik  ■.  lii'.riii'lliiiKil  I'mil.tiiil  1  .iinlll  Cn  .  I'in7. 
II  III.!;  !l  (11. •  limi".  I.  ill.  (I'l....!  I.  Tni^i  ( 'iii|iiir:il  mii  of 
tihi.ni..  I     !:iil.i,   |\'<:,   j:  (I|(    r.'i-,    :\  ><  \  l;     i;,T   lonil  assnjiiin.nl  1 


^^S^S 
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shown  a  tiiiclciicy  f(i  <lis|'ciisc  iiltiiirrthcr  with  the  .isMiiiim's 
Id'CM'UiT  III  cas-'S  wht'iv  his  iiitcicst  iii  the  siihject  iii.itlir  has 
c-i'ast'd  <iijil  his  |ir(sirii-c  is  nut  ijfrijN,>:iiy  I'm-  tin.  [iidti cliuh  of 
th.-  ilchtcir   III.     In  Ontario  it   is  ('\|iiissly   |iio\  ii|ii|  liy  rule 


s.i  llial  i{n  .issiitnit' ol  a  chose  in  action  iiiav  sue  in  i 


CSlHCt    ot    It 


without  iiialviiiu'  tlic  assitrnor  a  party  k/).  atid  the  rule  cnahh^.s 
an  cciuilaiilr  assitfni'c  to  sue  in  his  own  naiiic  where  tlie  assii;n- 
iiieiil  Is  ot'  the  wlioh'  fun. I  and  no  beiieiieial  iiilensi  is  h'ft 
in  the  .issiHiior  (  e  i . 

It  is  ne\eitheles.s  ad\isalile  that  notice  of  the  assiL'nnu'iit 
of  ii  iiiorti.Mi.'e  should  l)e  !.'i\en  to  the  iiiortuM'-'or  in  -..rdir  to 
|ire\'-nt  hiN  niakiiiir  sul)sei|U''iit  |>a,\ineiits  to  the  iiiortir.ii;ee  ..n 


Mil   •'(  the  lilortLMire  or  to  ITeXeiit   si|lisei|Uenl 


iliL's    III 


Iv.reii  till'  iTioi  ttjairor  .it|i|  the  inortna^iee  wh 

llei nt 

If  till    IHol  til.-liror,  V  itlloiit   notn-e  ol   the  a' 


icti  ina\    atli  < 


I  till 


si^niient.  satistieM 


'he  iiLntira'-'c  III  whole  or  'ii  part  li\   payments  to  the  oriirinal 
M|oi-!^'at.'e,.      f  ,   „|.  has  i!eal'iii.'s  with  the  liloriira-.'ee  \vhieh  alVect 
till-  niorlt;a'.ie  .ii-eount  *  ./  ..  ihr  ass'u'liee  ■.>ill  take  suliji  .■!   tosileh 
pa>.  nieiils  ..r  dealiiej--.      The   mere   rc'isi  rat  ion   of   the   assiijn 
i\  ill    l!.a    oper.ile  as   notice   to   i|i"   iiiort- 


nii  tii  ..f  till    iiiori' 


('■)  Maiilatiil.  K<|iillv  and  ili..  Forms  nf  \iii..ii  \,  Its  riilluirsl 
V  \ss"iiat((l  (•.III.  Ill  Maiiiifacturt  rs.  (l'io:;|  \,c  ill.  at  mi.  v:o, 
4.1  lirinrifs  Sons  ^  Co  v.  Diinlop  Raliliir  i'n.  |  I'm",  i  .('  4n4. 
HI  |i    )i;:':   {;raliiuii  \    ('ronoliiitan.  V.n~.  ii  O  L.H    liL',  :;'.)  li\.H    2Hi. 

ill)  Tills  rule  »  :i.k  nrletnall>  (I.  riv.d  fniiii  Hie  fiirni.  r  Uenernl 
■  •rrt.rs  of  ilir  rmirt  nf  Cliancirv 

('  I  Crihaui  v  Croiiiluiian.  tii/in;.  cf  N.  ver.  n  \  \\  rl'.'lil  I'OT 
"!•'  ()  I..K    3!i7.  3fi   n.L.R.  734. 

(f)   Knuersnn    •.     Siiiltli.    isi;:.'    o  cr     in      Wllsmi    \     Kvti'.    '  sSO. 

-^  <:r.    Id.     riirn.r   v     stnillli.    (I'Mil)    1    Ch     l'H.   .iml   eas.K  iin-d   at 
,,,,    ._.|.,  J.,,, 

((/)    llaskcrvllii-  v    ottcrsun,   1S7S.  lii  (ir    37S. 


•^tSlti.- 
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tiiiiStiv,  bocaust'  rotri.stration  opiTalcs  as  iKitict-  only  to  ihthuum 
Bul).s(>(iut'i)tlv  ac(iiiiriii){  an  InN  rest  in  tlio  lauil  (/)  I. 


>I04.   .\s!<i(j:inii  nt  siihjirt  t-i  sliili   of  lUdimil. 

Merc  iiolicv.  ti>  the  nmi'tcairor  of  the  as.si^'iniii'nt  of  a  niort- 
KiiKc  '.vill  prevoi't  Nulis«'(niiiit  cU'alinjfM  between  the  morti;affor 
>uni  the  inori(ra>rfO  to  the  prejudice  of  the  aHsiiniee,  but  will 
affoni  no  sifctrtiaixl  as  to  pas)  «iialinjrs.  It  is  thiiefore  advis- 
able that  tlie  aK8i(?iip<>  Nhould  at  the  time  of  the  ai^sijniineJit 
rniuirc  cillii'i-  the  coiicuri-cncf  of  the  mort(.'a>;or  in  the  assifjn- 
incnt  or  his  wi-itten  admission  as  to  the  slate  of  the  ninrtdaKc 
account.  The  iniirt(.Mije  di-lit  is  a  'lose  in  action  and  in  oe- 
cordancc  with  the  ueiieial  run.  ,.  I'licahU'  hoili  to  Cfpiitahle 
assikrnnuiils  and  In  .issiiriiiiienls  under  the  statute,  the  assitniee 
takes  sulijei't  to  tin-  eipiities  iiflect iiiL'  the  subject  iiiattcr.  aiid 
takes  subject  to  tile  stale  ol'  tile  iiior'ira'.'e  ac<'ouiit  between  llio 
oritriii.il  pailies  (1^  l';veM  thouirh  the  as*  trnec  may  t^^t  the 
c'Tueyanee  of  the  Icirai  (state  he  can  hold  it  as  se<'urity  oidy 
foi'  uhat  is  propei-ly  owintr  by  the  niorliratroi-  at  the  date  of 
the  assitrniiiriit   {  j) . 

It  li.is  been  held  that  if  iiothiii);  had  ever  been  advanced 
ui>oii  II  iiioitiraire  or  the  mortfaire  had  Ihcii  made  without  eon- 
siiier.itioi,  the  assiuncc^  woidd  stand  in  no  better  position  than 
thi'  iMorli,';iL'e«'  {k  but  the  niortL'ai-'or  may.  as  ai/ainst  the 
a.ssiirrur  ha\e  estopix'd  himself  from  den.\  inj.'  that  the  money 
h:is  bei'ii  ,i.|\.iiM>'d.  Iiider  the  fortncr  practice  of  conveyanccrH 
in  lirit'laii.!  the  aiiseiice  of  a  receipt  endorsed  on  the  mortjraife 

{in  Usn  I'lH.  .  i:t.  s  rr,;  GiUeland  v.  Wiidswortli,  1S77,  1 
o.\R  s.',  ,.1  |.  ;<|  sr,.  cliaii'.r  S.  The  Ifrfiislry  A(t.  liT:!.  Tin-  same 
rule  apptl's  urid.  r  ilir  Uind  Tlllis  Acts.  Nioa  v.  Hell,  1901,  27 
V.UU.  H2.    it.   r.ik   \     Sun    l.ili-    \.-.surunte  Co..   liinri,   11   It.C.U.   :;15. 

Sip  uh.o  Giiire  v  Km  bier  and  Iliiiiin.r,  1917.  56  Can.  S.C.R.  1,  at 
PP    n.  H    :!'•  |l.l.,.Ii.  ;i'i.  at  p    17.  amrieinn  U  A.L  U    L'tt.',,  33  D.L.K.  1. 

(I)    M..ti!,.ws  V.   Wallwyn.   17?S.   4   VeH.   118,   IS   IJ.C.   1*43. 

Oi  Norrlsh  v  .Mar.sliall.  ISlil,  r,  Madil.  475;  MannleH  v.  Dixon, 
lKf,2.  3   H  I.r    T":',  at   PP    7:ii;.   7^7 
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oiMijiIiil  ill  ('(Ti'ct  <is  notice  li.  the  HMsii^icc  that  tli 


»•  morttfi!-;)' 


lev    had  imt   hccii  aiivaiii-<'<l.   ii(it\\ithNtuii(tiii<; 


that 


thi 


IpihIv  di'  I  he  iiii(rti;a!rt'  lln'  receipt  of  the  inonoy  was  ackiiowl- 
iilu'eil.   Iiiit   il'  a   reeeipt   was  eil(loiV(<(l  tlie  HMNitnuN'   for  value 


ithoiii 


that  thi 


had 


not  lieeii  ailvaiied  wan  on- 


IiIIimI  to  tai<e  tlie  iiiorliratfe  on  the  footinj;  that  the  anioiuit  ae- 
kni>«  Icdirtd  to  liave  heen  leeeived  was  received  (/).  It  is  now 
(irovided  ill  (»iit,ii-io  liy  the  t 'oiiveyaiieiiiir  and  Law  of  |'ro|i- 
I  rl\    All    I  III  )  as  foHows: 


«  A  i.'cripi  for  roTiKlderatlnn  money  or  securities  In  the  body 
if  a  ciiiniyaiice  siiall  W  a  siitllclcnl  discharge  to  I  he  [lerson  paying 
■  I-  itilKtriiii;  III.'  sain.'  wtilioiii  any  fiirlh.r  icceliii  hiln>;  endorsed 
11  ilie  crinMyance. 

7    A   recil|)|   for  eonsldt  ration  money  or  other  ronsid.  ration  In 


'iir  body  of  a  ronvryii 


or  endorsed  ilnreon  shall.  In  favour  of  a 


ili.-ii  i|iiiMi    imrrluusir.    not    ha\ln.ii 


notice   that   the   money   or  other 


(eiislderaiiiiii  iherchy  ackuowledKed  to  he  retcKed  was  not  In  fact 
I'.'.ld  or  Klv.n.  wholly  or  in  part,  he  Fiithelent  evidence  of  the  pay 
lu.nl  or  i;lvlnK  of  the  whole  aiKOiint   llnnof. 


In  III 


e  slatiite  .just 


luot. 


the 


convex  aiiee 


elude 


.1  Mioitir.ii;.'.  ehaisfe  or  ciieiiinliraiice   t  id .     S.  ti  iMwsilily  ha> 
II"  a|iii|ie:iliciii   if  Mil  |ia,Miieiil    has  liei  ii   made  on  a   mortL'tttrc 


liut    s.    7    .ilipliis    to   Niieli    a    eas 


Th 


c  expres.'iioii   "siifli<'ieiit 


\  idili 


llleaiis  eiinejiisive  < 


i'vid' 


lilt  .if  tlie  statute  a  pitrcliaser  of  a  iiiortt;a{;e 


who 

li.is   no   Molirc    .  y,  I    aelllal    or  e.iiistr:ieli\e   tll.ll    the   iiioiiev   ac- 


(Al    .\trl'|i.  TMiii    X     lMiii;:aii,    IMi: 


''   i;r     L". 


cf    Could 


isTi.  n:  V 


r.  -j;;!. 


(M    lilokerion  v    W.ilk.r,  Iss'..  ;!i   cii    l)    ir.l 


iiiacnni;   I!'  V    <.  l'H. 


('|0«»'. 


to,  hy 


■. )    of    I  lie    KnKllsh 


( III )  n  s  (I.  tut  1,  (■  itin.  .SSI  «.  ; 

Inch    In    ism;   iin-   Kimihir   proNlsions    (ss. 

oiiM  yiinclm;  .\cl.   1881.  were  adopted. 

III!    .Si'c  s    '.'  of  the  siatiilc.  i|iioteil  in  chaplir  1,  S.^ 

'"»    .loii.s  V.  .Mctiriilh.  I88S.  p;  O.ll.  t!17,  at  p.  Ii"?'.    Lloyd's  Hank 


llii!)i 


ck.  |lS!i«',|  ■_•  rh.  I!*:;:   llai.m.in  v.  Hunt,  (l!l'41  :•  Kit.  530. 


I/')    The  i.'c.'ipt  is  of  no  aval!  to  an  .iKsliiii.c  who  knows  that  the 
i.\   »a»  noi  udvaiic.d.  .Manlcy  v.  Ixiiulon  Uian  »'o.,  l»i!ttj,  Z3  O  A.R 


;r-i?i^\^<-<i;^i 
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kii()«  lr(!j.'((|  ill  the  inm 'L'a'-'i-  to  luixc  linn  itcciMil  has  rii'l 
Ill-Ill  iiiMivnl  liy  llir  iiinrl'_';i!.'iir  is  c'llillcil  Id  ii'ly  nil  lliv 
.ioklliiwlrih/lliciit  i-niil.iiiiiil  111  th,.  Ii,,il\  nl"  till'  ;iiiiltu:,ii;r  ( </ 1 . 
I>nl  III'  iMiiirsc  III'  is  liniiiKJ  ti)  k'liiw  tint  siiH'c  llic  (Ti'iitiiin 
ii!"  till'  iniirtpiu'i'  llic  (jilil   iii;i\    Iiii\i'  liifii   n.lilcril    (ri. 

I'mli-r  till'  (•iii.iiid  l.jiMi'  Tillis  Art  (M  tlii'  Iriiiisii  r  of  ;i 
(•liar!;i>  is  '  ■.suli.jrit  tn  llir  si  ili  oi  arriiiiiit  ii|miii  ilic  chiirvri' 
Iti'tvvccii  the  clia  •rm-  ainl  llir  rliarirn',"'  liiit  it  lias  ht-iii  lull! 
thai  the  aHsi^'tUM'  is  afl'riMi-.i  n-ily  in  so  far  as  |ia>  nniils  lia\c 
hern  iiiaii>'  siilisii|iiint  In  tln^  .1.  !.■  of  lln'  cliar.'i'  ami  that  lir  is 
mil  afi'i'i'tcd  Ity  tin'  I'ar!  that  tin-  aiiiiiiiiil  fur  which  llic  ilia'-'i' 
is  t'xprt'sscd  to  he  sccur'ty  was  iinl  in  I'ai-l  aiivaiirni.  it'  hr 
taki's  witlii.llt   liiiti.-<'  ot'  siicli   fact    ''*, 

Till'  \aliic  nf  t!ii  nm't'.'a':i  ilclil  In  Ihc  tiMiisfcii  •  xsill  ilc- 
pcnil  nil  the  sounijm  ss  nf  !lic  xii'iiiit\.  ami  lie  iiia\  imicliasr 
tl;c  ill  III  and  security  a1  less  than  the  nnniinal  aiiiniiiil  nf  llic 


I jiikIum    I.naii  <'>i    \     Maiil.v, 


i;!9.  ai    |i    lir.,  SC    alllrnicil    .,tl,  ,/„,„ 

■-••;  iiiii  s  (•  II.  ii;;. 

(';)  l!aiciiu;M  \  lliinl.  miiuh.  Tliis  w^s  an  aciiiin  mi  ihc  luv 
ciiaiu  anil  llic  <li  i  isinn  uciilil  mm  iii  4xi!ih1i  111.-  liistimil'in  (liawii 
in  rall.r.siiii  \  Mcl.caii.  ISfil.  .t  Oli.  LL'l,  liitw.in  ilic  ritlil  Ici  sii.- 
en  llic  Kiv,  nam  anil  llic  ri;;lil  in  fnii  i  l-isc.  in  |iii  lail.r  caM'  it  «;m 
liclil  lliiit  the  assi'^jncc  for  .a.iic  wllliiml  nmiic  imilil  iini  cnfuii* 
itic  inn  nam  f>r  iK'.Mmnt  att:iins!  a  iiiniluaiiiir  hIhi  li.al  niiiv.il  nn 
I'onsiili  railiin. 

<r)    |i.  I.isi,.  \     1  niiin  Hank  nl  Siiit|;'nil.  I'.'illl   1  'li.  -'.    al  |.    :'.:!. 

(X)  Its  (I.  rnt.  c.  ll'il,  s  .1  As  111  I'liuisions  (if  ilic  various 
Ijind  'I'llliK  A<t»  -.Mill  repaid  l"  the  "triil  of  a  transfer  nf  iiioriKawc, 
aot'  <Iii7,  mini. 

U)  IXxlds  V.  Harii.r.  Ililii.  ?.:  ()  I,.U.  :'7.  :1L-  HI, It.  L'::  cf  annn- 
tatlon  li>  K.  I).  Ari'iniir.  :!:;  HI,  I!  Ji;  ff  The  ilnlsinn  «;us  liiusi-d  iipmi 
Ihc  «'iinvcianiliiK  and  liiw  nf  rrn|i.  rly  Aci  aUive  quolcd.  Ainmr 
enily  III  provliuis  h  In  re  tin  re  is  no  turn  sp  iiidlnK  Matule  the  iiiori. 
Cagur  would  not  tn  liahlc  in  las,  the  iiiiinc>  liad  iini  Imn  advaini'd 
unless  he  had  dem-  sniiie  an  m  iiidiire  llie  a.isii;!!!  c  lo  lielleve  thai 
Uie  full  aiiioi.nt  had  lici  n  advanced,  ihe  a('knu»  li'd);iiicnl  nf  n-i-eiin  nf 
the  innney  in  liie  nioriKam'  not  Inin^  siitllcii  nt  Swan  v  Wlm  ler. 
190ft.  ■_•  S  I,  H    L'«!t. 


St«iR]3aB«ew? . 


^fFKik 


^^t^SSf^B^ 


S^Sr—"*^  ♦^WBSDBHiKaP^^ 


ili'l     AS.sHiN.MKNT  SlIllKt  T  lo  STATK  OF  ACroiNT.     2iil 


il'lil.  li!il  rolw  ,tlist;illilllr'.r  tlliit  ho  lia>  ilniit-  so.  lie  is  clitillt'il 
Ui  ncDVi'i-  ihc  xvhiil.  iiiiioiiiit  owiiii;  at  llii  time  (if  tho  Irunsfer 
IK),  iiiilrss  he  slaiids  in  a  iMisiti<in  uhirli  makes  this  iiiC(|uit- 
a()l<  .  as.  t'iir  iiislaiii'i',  if  he  stamls  in  a  liililciar.x  |.iisitii>ii  ln- 
wanU  the  iiiiiit(ra(,'<ir   <  n. 

Ill  ihc  alpMiii'c  (if  s|ii('ial  woicls,  thi^  t raiiKfcri'i'  "f  a  mort- 
irau'c  is  not  ciititlcil  t<«  icnls  in  ancar  at  the  time  '>f  the  trails 
iVr  (1/1;  ,incl  wlicrc  iiitcrcMt  is  in  arrcar  at  the  liaic  (if  tho 
iransl'ci-  ami  the  iiinrt'.'aLr'ir  'hies  n^t  (iincm'.  Ihc  lran.sfci(  ( ,  mi 
imyiii':  llic  ancai^  to  the  t  laiisfiidr.  i.s  iMit  cntith'ii  to  treat 
them  as  iiiinci|ial  sn'  is  lo  liear  future  int(  rest  : .;  i.  Tlie  iikh  t- 
'-.'.iiree  ami  the  perHdns  clainiinLr  iimier  liiin  canndl.  w  illMiiit  the 

|irivit\   (if  tile  1 Ilm;.'!!!-.  add  to  what   is  iliie  (ir  tiiiii  interest 

into  |irinei|ial  i  // 1. 

J  Hl.'i.    .1  v>/(/;iy/i( /W  siilijiit   to  iiiiiitii  or  ^it  off. 

If  the  niiiii  ^.ML'nr  lias  nut  ((iiieiiired  in  the  .i.s.si'.'iinien!  of 
I  lie  MUM  I  faL'e  the  a.ssii;ne(>  lakes  siilijeel  to  aiiv  elaiiii  (A'slnir 
.1'  tile  d.ile  111  the  assi'.'iiliielil  ullieii  \M.||id  f.riii  t  he  silll.jeet  of 
I  set  iilT  MS  lietween  the  iiioi  1  L'anor  and  the  imi;  t iraL'ee  in  an 
.letion  on  the  eiiveiiant  (:i. 

\ii  e(|iiity  eanni.l  he  -.(1  ii|i  airailist  the  as.siiriiee  iinlesN  it  is 
.'11    e\isliip.'   and    iMil    iiieii'i-    a    potential    e(|Mit\    at    the    t'lno 


((/)  I'liilli|i.s  V  Vaiwii.iti  ti;s.-,,  1  Viin.  :k:,:  Aiion..  17";.  1  Salk. 
1  1.1.    I>a,l.s  \     lluri'  (1.  ISfil.  '  1  ll.av    .",IL'.  r,:,i. 

(I)  Sir  ■-I  lliiistiiiiv.  l.rii\vs  of  Knuland,  pp  ITti.  177;  cf.  2  W  it 
I'  I.e.    17 

( II  »    Saliimn  v.  Ileaii,  IK.'I.  3  Mac    A:  C    :!I4. 

(  r)    Aslnnliurst  v    .laniis.  17lt!.  "  .Mk.  2'>K 

(V)  Matlliews  v.  Wiillwyn,  l.I'S,  |  V.s,  lis,  IN  It C.  L'4t;  .'I 
llalsliiir>,  l.a»8(if  Kimlaiid.  |i.  177 

(?)  Coiiri  V.  Ildllund.  l.ssl,  ;;!i  Cr  10,  at  pi>.  20.  L':',  followlats 
N'orrlsli  V.  .Marsliall  ls;M,  5  Madd,  175.  at  !>.  4Sl:  cf.  I'reHEey  v.  Trot 
i«T,  1X7S,  J»;  V,r.  1."j4:  (iailinillli  v.  Morrison,  IStiii,  S  Cr.  :'X!>:  Kox- 
biirKli..  V    Cox.  ISSl.  17  Ch.l)   520,  ul  p.  520, 


^S5S 


.**-*"i»     l>'.-y-..-" Brt^  -   ^*»i.* '^  ^■^•itl^  \-i4-. "'■«■- 


-f! 


jdj 


t'HAITKK   \I     ASSKJNKK  OF  THE  MORTOAUE 


if  tlic  !iNnii»mni'iii      Fi)i   h     .uiir,    \  nit)rl)r:i|fi'H  to  M  ami  thoii 
scMn  to  ('  with  a  rovcii ml  akriiiriNt  iMU'Uiiilirain  cs,   (that   m  ti> 
sji\.  MM  iK'twtrti  A  ami  t '.  A  airrc<-.x  li.  |>ii\   ..ft'  i  he  iiii.rtj.'  tte), 
ami   ('  tfiv.s  hack  a  Mccml   iiiuimas.''    f'T  the  lialan.r  <ii    th«' 
•  mhaxi'  moiipy.    If  ('.  in  order  to  proti'ft  hin  propiMtv.  |>a.v» 
'ilV  the  lirst  iiiipi-tiraifc    lie  can  wl  nfl'  the  amnutil  -o  pai.!   iL'aiTiiit 
I  he  siTiiiid  lu.irtira!.''!'.     It"  the  .sccDml  ruoitiraiff  ix  HuliN«'(|iunl  I.' 
as^ii.MicI,  this  riijlil  iil'  mt  ciff  is  it'H"!  airaiiiM   thf  iu«*i(fi„(.  \h- 
.MiiM-  it  is  a'l  ixiHtinir  iiimly  at  the  i  me  of  th.'  aNMit.ninu'nt, 
Imt   if  till'  siciiml   innrtL'iilti'   is  assiniicil   licforc  ('   pavs  off  fhf 
lirst  iiinr'iLratrc  the  assitrncc  i|in-s  not  takf  HMliJ'''t  to  tlic  niori'lj 
I'otiiitial   liirlit  111   Nitoff  (il) 

It  lias  Im^'m  hilil  that  the  assit^nef  of  a  iiioftirat'r  takfn 
siih.i'Mi  not  only  to  an  i  ipiity  oi-  a  liirht  of  stt  olT  alTciiiriif  the 
iiiorlnai.'"  .ii'ioiitit,  Imt  also  to  an  fi|uity  to  set  asi.j.-  oi-  reform 
the  iimrtiraL'i'  itself,  ami  that  even  as  atfaiiist  an  e(|uit\  of  the 
latter  kimi  theassijrnee  eannot  set  up  the  defeiiee  of  piirehaw 
I'or-  valiir  withinii  notice  so  as  tii  put  him  'f  in  an.\  Iwlter 
|ioHition  than  his  transferor.  The  ownei'  of  lan<l  inaile  a 
iiior'(.'aire  ulii.'h  lliiini:h  not  iet'istere<l  uas  ijckmI  as  lietween 
tlir  p..'liis.  ami  afterwurils  eoiive\ei|  to  a  piir('lia.sir  without 
imt  «.  wild  rei,'istere<|  Ins  .|en|  ami  thi'ret'ofe  took  ticc  from 
till'  iiiiutiraire  Till-  piireluiNer  t'ave  lia^k  a  niortira'-''  r>'i  pari 
'<<  till'  piir"liasc  ninm>.  This  serond  niorluMVe  uas  leL'istered. 
Imt  ill  the  h.,i,i|s  (if  the  jniiitifiii-'i'e  it  was  of  i-iuiisc  siilijeet  to 
tl;i'  (iiior  iiiiirttrai-'e  inaile  liv  the  iiiortiraifee.  It  ua.s  aflerwarilx 
|sM:'Mii|   '  1,1   IiiiK^l'i  ire  for  vallli    vvithout   notiie.      It    \va«  held 


('()  'i'liix  (lisiimilon  »a.v  (lr:i«ti  In  tlir  (llss.ntlnK  JikIkiiu  ni  of 
Slront;  Vc  In  Id  ndiisoii  v.  Ilniwn,  1K71.  Is  (Jr.  S!i.  vlmli  was  jul 
opt«t  ius  oorr«<i  in  I^kI.sod  v.  iIowi..  IXTfi.  ;!  O  A.U  fififi.  in  ImiIIi  c-woh 
the  lu-.sicn.  I  tiad  nmici.  of  ili..  f.uis  >i\inv  rise  to  ilic  |>olenilal  i'(iultj 
«■>.•  also  Wat.Min  \  .MId-Wal.  s,  Ky  Co ,  1S67.  1..H  L'  VV  r,f»3.  Cf 
Harl.r  v.  (<)ir),,n.  ISHIV  I'.  Ch  l>  t;:iil.  al  |i  t>3:!.  rtli.Tc  a  similar 
dixtinrlion  Is  iliiiwn  i/i  ('mHiriidn  with  ilii  dix-trine  of  cunHolld- 
atlon. 


11(15.  kl'Hject  ro  Kyi'iTV  ok  sktokf 


21)3 


thill  till'  puri'hascr  "f  the  m'ooiul  nHirti^aiP'  liMik  Hiilijcri  to  tln' 
lirNt  iiii>i'l|iu){;<  uikI  cdiiM  not  m't  up  llic  ilct'  iii-f  <i|'  |>nr'i'liaM' 
t'lir  viiliir  without  iiotici'  ih).  A  iiinrttratrc  wtiirh  wiin  luailc 
III  I'raiitl  of  crwlitoi  .  wan  held  to  Ih'  void  t-vcii  in  iho  ItatidN  of 
iiti  assiifiuH'  for  value  without  iiotiee  It). 

It  Uiis  houi'vef  eiini'li'il  in  Olilann  in  IsTti  li\  the  statute 
:l!l   V    .•    7.  H.   1(».  ax  foHoWH: 

to  Tlir  |>tirrliiu<<  r  In  Kood  fallli  of  u  iiiiirtKiiKi'  iiiuy.  to  tlif  n- 
lent  of  llie  iiinrlKUK<-.  (anU  ixccpl  uk  iiKi^lOMi  thf  iiiorlKiiKor.  Ills 
ht'ir!!.  <  xiTnliirH  and  iidniinlHtniiorH,)  s<  i  up  Ihr  cl<  (inn-  of  imrrhasf 
for  Viiliic  wHIioiit  noflrc  in  Ihr  siiMu>  manner  a«  a  |iiirrliiu»<  r  of  itii> 
liropi-rty  nmriKaKi'd  no)shl  do  (i). 

Thi-  Mciioii  was  invoked  liy  the  assiirnce  of  a  inorliraite  in 
the  follow  ini;  cireuniHtaiieeN.  A  pertain  lot  was  liy  error  in 
I'liiclicl  Willi  othei'  laixlH  ill  n  niortuMUe.  The  inortuaire  was 
nNsinlii'd  for  value,  and  sulis4'(|uentl\  the  inortirairor  eoiiveyed 
,ih;i\  iIk  pfiuity  of  rrdeiiiptioii.  The  dreils  were  all  reirisfenil 
III  Ihr  inijpr  of  their  execution.  In  an  action  liy  the  purchaser 
c^f  the  ecpiily  of  ledeinption  ai;!)i>ist  the  a.Ksijftiee  of  the  molt 
v'aifc  to  compel  the  di'fendant  to  rectify  the  error  Ity  eonve.v- 
MIL'  llie  lot   in  ipiestioii  to  the  plailitift'  it  was  held   if)   that  a 

(M  Siiiari  V.  MrKwan.  1871.  IS  (;r.  fi:;S:  rf.  Corkell  v.  Taylor. 
IH.I:'.  I.'i  Ucav.  Iii3.  at  p.  117. 

(c)  Kllloit  V.  .McConni'll.  1S74.  21  (ir  JTrt;  Imi  sic  Tolii-n  v  mm*:- 
la.H.  lH(",:i,  l.",  (Jr.  U'ti,  It!  i;r.  213,  in  wlilch  In  sliiiilar  ciniiiii.sianiM  s 
ilie  purchaser  of  the  niorlKaiie  failed  only  hecaiis.-  he  »ii,s  |)ui  upon 
'Uiiiiiry  liy  lii.s  knowledKc  of  suspiclouB  rirrunisiances. 

(</)    Now  U.SO.  19H.  r.  112.  g,  12. 

(>  )  .\h  to  the  circiiiiistanreH  in  wliich  a  piirclianer  may  r.l,\ 
uiion  till  di  fi  n('4>  of  purcham'  for  value  uilhoiii  noilcc,  ,si c  cliapler 
7,  h:(iiiit<iblf  I'nnriiilin  guyitning  PrmritiiH  It  wa.s  i  nactcd  by 
V.i  Vr  7,  H.  11,  (now  R.SO.  1914,  r.  lli'l,  s.  ,"!!<).  that  "11  shall  In  no 
r;i.si'  lif  neccKKury,  In  order  to  maintain  Uie  defence  of  a  purchase  for 
Value  without  notice,  to  prove  payiiiont  of  the  iiurchiuw  tuoney  or 
loiy  iiari  thereof." 

(.n  llndKes  V,  Real  Kslule  Ixian  and  Debenture  Co..  ISK'i.  n 
i>  II    IM. 
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(•(Miiplrlo  (Ipfcnoe  was  aflfordod  by  the  combined  ojieration  of 
the  section  above  quoted  and  of  the  provision  of  the  Rcfrisfry 
Act  tliat  no  equitable  lion,  charpe  or  interest  affectinj;  land 
should  be  deemed  valid  as  against  a  resristered  instnuncnt 
executed  by  the  same  party,  his  heirs  or  assif^ns  (,7).  The 
oi)inion  was  also  expressed  that  the  defendant  would  have  had 
a  K'ood  defence  even  if  the  mortjraRor  himself  had  been  the 
plaintiff,  on  the  ground  that  a  collateral  equity  to  reform 
the  mortfraire  is  not  one  of  the  e(|uities  subject  to  which  the 
assignee  of  the  mortfjagc  takes  (/i). 

It  will  be  observed  that  the  plaintiff  in  the  ca.se  just  men- 
tioned was  the  puvchascr  of  the  equity  of  redemption  and 
was  therefore  not  within  the  protwtion  of  the  exception  con- 
tained in  the  statute  quoted  above  — "except  as  against  the 
mort>,'a!.'or.  his  heirs,  executors  or  administrators."  The  pro- 
vision in  (piestion  is  however  now  part  of  the  ^rort<ra<res  Act. 
the  exceptiii!.'  clause  reads,  "except  as  airainst  the  niortprairor" 
(/)  and  the  word  "morttrnffor"  is  defined  by  the  interpreta- 
tion clause  to  mean  "any  person  derivin<;  title  >uider  the 
ori'.'inMt  niorttrairor  or  entitled  to  redeem  a  mort<rai.'c,  ac<'or<l- 
in"-  to  bis  estate,  interest  or  riurht  in  the  mortsrasred  pi-operty" 
(.;").  It  is  suliniitt(>d  that  on  a  reasonable  constructitm  of  the 
pi'ovision  in  (piestion  it  ou-rht  to  be  held  that  the  scope  of  the 
except iiiu'  clause  has  not  been  enlar<red  by  the  inclusion  of 
the  lenticular  provision  in  the  more  general  statute  {k).  but 
it  must  be  admitted  that  on  a  strict  construction  of  the  re- 

(n)    R.S.O.  1'»14,  (■    124,  R    :?,.     .s,.p  rhiiiXer  8,  The  Rrqiatry  Act, 

{7.x 

(/i)  This  more  ^ineml  (iiiistion  is  ftirth.r  discussed  below  Seo 
111*;. 

(1)  R.S.O.  irtl4.  (•  11L\  s.  IL'.  Tliis  woidiiiK  was  introduced  by 
10  K.  7,  c.  51.  s.  11. 

(j)   R.S.O.  ]''M.  c.  112.  s    2  (rf) 

(fr)  Vt.  3  &  \  (;.  .'■,.  r.  2.  .q.  9,  a.s  to  the  general  effect  of  the 
consolidation  of  the  sl.atiites. 
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vised  statute  a  purchaser  of  the  equity  of  redemption  would  be 
within  the  excepting  clause.  In  any  event  the  provision  would 
still  make  the  defence  of  purchase  for  \iilue  without  notice 
available  as  af?ainst  creditors  of  the  mortgagor  (/). 

§106.  Equity  to  reform  or  avoid  mortgage. 

Apart  from  the  statute  just  discussed  (/»)  there  remains 
the  distinction  sujor'.'csted  above  («)  between  a  collateral  equity 
to  reform  a  moi-tguRe  ai.d  an  eipiity  affecting  the  mortfrape 
account.  A  similar  distinction  was  drawn  in  a  ca.se  in  which 
a  mor'tfjaKc  was  transferred  to  a  per.son  who  it  was  allcuod 
purchased  as  trustee  for  the  mortgagor  on  the  understanding 
that  the  mortgagor  was  to  be  allowed  to  redeem  the  mortgage 
a1  the  price  paid  by  the  transferee  with  an  additional  sum  for 
the  transferee's  services.  The  purchaser  subsequently  further 
transferred  the  mortgage  to  an  assignee  without  notice  of  the 
trust,  and  it  was  held  that  such  assignee  took  free  from  the 
trust  (1)  because  the  ti'ust  slinnld  Irivo  l)een  evidenced  by 
wr  ting  and  (2)  because  the  trust  was  one  which  did  not  atTect 
the  mortgage  account  but  grew  out  of  the  pei'sonal  relations 
of  the  mortgagor  and  the  tirst  purchaser  and  therefoie  wjus  not 
an  eipiity  which  attached  to  the  mortgage  in  the  ham'.s  of  the 
.se.-otid  purchaser  (o).  The  correctness  of  the  <listinction 
drawn  is,  however,  doubtful  {p). 

(t)   K.g.,  in  a  r;iso  lilto  P^lliott  v.  .McConnell,  supni. 

(HI)    R.S.O.  iril4.  c.  112,  s.  12.     Sec  §105. 

<>i)  In  tlic  judpiiiont  In  Bridges  v.  Real  Estalc  \AK\n  and  De- 
l)cnliir.'  Co..  1SS.">.  8  O.K.  VC,  at  p.  4!18. 

(")   WrJKlil  V.   l.K'yR.  18S5,  8  O.R.  88. 

(/')  In  Wriuht  v.  Liy.s,  the  distinction  is  sii|>|ionid  by  the 
cituliim  of  .Judd  V.  Crron,  187,'-).  45  L.J.  Ch.  108,  .■?«  L.T.  r,'M.  and 
Niiiu>-«lo  and  IJIaina  Ironworks  Co.  v.  Tamplin,  1876,  HS  T..T.  125, 
in  wtiich  it  was  hold  that  where  the  niorlsagor's  equity  was  to  set 
asid.'  til,.  moriKuse.  a  transferee  for  vahn'  had  a  better  eiiuity  and 
wMs  ,  milled  to  his  security.  Tlie  decision  in  these  ca.s..s  is  opposed 
to  th..  general  l>rinciple  and  is  dniil)tfiil.  See  21  H:il.sbiiry,  Ulws  of 
Kiiglaiid.  IIP    177-178,  note  (r);    2  W.  &  T.L.C.  Eq.  note  (6). 
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Ill  the  case  of  a  iii()r1tra).'('  which  is  voidalilp  for  fvautl,  it 
noiilil  sci'iu  tliat  tile  inortirairor  may  set  up  the  fraud  afiaiiist 
1hi>  assi^'iico  liy  way  of  (lofcncc  as  cancclliiifl  or  (iiininishiti'j 
tho  aiiiount  which  may  lie  chiimcd  under  the  assifriimcnt  ((j). 

Where  a  porsoii  holdiiiir  land  as  trustee,  at  the  re(|iiest  of 
the  beneficial  owners,  and  without  any  eo'iisideration  to  him 
therefor  oi-  intention  to  l)e<'orie  pei"S(>iiall\  liaiile.  exeeuteii  a 
mortitajre  on  the  land,  the  mort<rai;e  without  liis  kiiowledire 
containiiis;  a  covenant  to  pay  the  iiioitsiauc  delit.  ii  was  iu-ld 
thi.t  the  covenant  was  not  onforcealile  apiinst  the  iiiortj^airor 
hy  the  a.ssiirnee  of  the  iiiortsrasi-e  for  value  and  without  notice, 
and  that  the  assitnu'c's  remedy  was  restricteii  ti>  proceediiifis 
a<rainst  the  land   (  r). 

§Hi7.  Liii})il)t>i  III  iissiiinor  In  ussifii"  • . 

The  assi<nior  of  a  mortuaiic  is  liable  to  the  assitrnee  on  a 
covenant  that  the  iiioitLraire  is  a  valid  and  subsisting'  security, 
if  before  the  assiiriiment  the  lands  have  been  sold  for  taxes 
(.V).  .\  coveiiani  by  the  assiu'iKU'  that  the  moi'tiraue  is  a  «0(xl 
and  valid  secuiity  means,  not  that  the  mortirasre  is  a  suflicient 
s(>eurity  fur  the  debt,  but  only  that  it  is  a  morttraire  valid  in 
law  (M,  I'pon  a  similai-  ci'Venanl  it  has  been  held  that  the 
assijrnor  is  imt  liable  to  the  iissi',;iiee  fur  the  costs  of  an  nnsuc- 
cesst'ul  a.-tiiiii  to  ent'orce  the  sn-uritv  iim. 


('/)  SUKldurl  \.  liiioii  Tri-i  l.iiiiil.d,  |1H12]  1  K.ii.  181,  at  pp. 
W.I,  V.i'K  i;i;l  'I'liis  was  a  case  of  an  ussi«nnu'nt  of  a  clioGc  in  action 
ari,sin.i;  out  nf  idiiiir.r!.  'I'lir  dcfcndaniK  failed  as  apain.sl  the  as- 
sif;ni't-  Ijcoaiisi-  ilii>  did  not  ask  to  liavc-  ilir-  conirapt  set  aside,  but 
on  tlie  cintraiy,  ilu  y  liad  airirin.  d  ii  and  \v.  re  Kirliing  to  sot-off 
ae  litis!  tile  assignee's  claim  tin  ri;',iiiaf;.K  fur  fraud  whidi  tlie.v  were 
'iiiillrd  ID  as  a'j:.-iinst   tin'  assii;iinr. 

I /I    I'aiO'isiin  \.  MrLian.  Isi'l.  Jl  1)1!.  L'L'l. 

IS)  I;,  al  l^statr  lin.stin.iii  I'.i  i.  .\l.  :r()|iii[ii,iii  liimdiiii;  Sm-ii  ly, 
Iss;;.  :i  ii  I;.  tTil. 

i/i  \m  i' uliiual  S:,vin'-s  .mil  l^cii  C.i.  \.  \Vi  lili.  I'liiT,  l."i  l).l..U. 
L'l:-,. 

'.'I    Miii-j;is:i  V.  ISi'Uir,  1^:1,   U    I  .I'.r.I'.  Inii. 


1107.  LIABILITY  OF  ASSIGNOR  TO  ASSIGNEE. 


•2m 


If  the  iissiuiinr  coveniMits  with  the  iissisrucc  to  \r,\y  tlic 
iiii>i-l!r;ii.'('  iiKPiicys  in  llic  event  of  dpfaiilt  hein«  made  In  the 
inortirairor.  the  assiiriun-  iMM-imies  a  siiroty  ami  he  will  he  dis- 
(•harw'<'<l  fi'oni  his  liability  on  the  eoveiiaiit  if  the  assiu-nee. 
without  rescrviiiir  iiis  lijihts  atrainst  the  assitrnoi-  or  without 
Wis  consent,  materially  a'tevs  the  teniis  of  the  mortea'jor"s 
lialiility.  as,  for  e\am|ile,  by  releasiiijj'  part  of  the  lands  on 
|ia.\  iiieiil  of  part  of  the  delit  (  r)  or  by  iiiakint;  a  biiidiuL'  ^iLiri'e- 
iii^'?it  1'!  irive  'ime  to  the  morti;a!,Mr;  and  it  has  been  held  thai 
if  an  aLrreenieut  foi'  oxteusion,  made  without  111"  ass  Linor's 
eoiiseiit.  is  a  material  alteration  of  the  orijrinal  eontr.icl.  ,is 
for  exaintilo.  if  it  contains  a  sti(>ulatioii  for  an  increasecl  rate 
of  interest,  the  surot>-  is  disf'hari.'ed  notwilhstandiiiL''  the  i-e.-,er-- 
\  at  ion  of  his  rights  i  //■ ). 

I'ul  if  the  assitrnee  takes  a  new  morty.'me  for  the  same  debt 
on  till'  same  land  from  a  imrchaser  thereof  from  the  niort- 
.'aiidr.  \\ith  an  extendeil  time  for  i)a\nient,  the  assienee  re 
fusiuii  at  the  same  time  to  diseliarj;e  the  old  moriL'aLT.  the 
.issiunor  will  not  be  discharired  (.'•), 

Where  a  niortsiauee  assiirned  the  mortuaiie,  covenantinir 
for  the  paynuMit  of  the  moi'tiraire  mone.w  and  snb.ieet  !o  an 
n'-'reeinent  between  the  Miortirairee  and  the  assitrnee  tliat  the 
former  miirht  ha\e  a  re-assicninent  of  tl:e  mortiraL'c  on  pa.\ - 
nieiit  of  the  principal  and  interest  due  thereon,  and  the  mort- 
iiaiiee  afterwards  made  payments  under  liis  eoNcnant,  it  w,is 
held  that  he  was  entitled  to  a  lien  ttierefoi-  as  asiainst  the  moi't- 
'-.M'-'or  11/1, 

An  assiuniiient  of  ,-i  morte.-pje  by  w;iy  of  mortirau'e,  called  a 


(I)  I"  ii-tiicrs'   l,<iaii  aiui   Savinus  t'n,   \.   I'.itoheti.   \'.<        h  0,I,.K. 
-Tiri.  allirnird   S  O.I,.I{.   rttV.K 

(II)  lirisKil  J;  West  (if  Kn>;l;m(i  Uuid  Co.  v.  Taylor,  Is''!!    L't  O.I!. 
-St';    'l'ni.'<is  ("nriioraiiiiii  et'  Ontario  v.   Hood.   tsia;.   lT,  ()..\.I!.   .-,sn. 

(/■I    Trn.'-ls  Coriioratioii  of  Ontario  v.  Heoil,  Kii/ini. 

I'll    I-'Iriiiins;  \.   Palmer,   ISiK!.   Il'  t'.r    -JL'ti. 
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Nub-mort^'age  or  a  dcrivativo  nioilniiKc  niav  he  made  by  a 
formal  as8i),niment  of  flie  mort}?a(fe  subject  to  redemption,  or 
by  a  deposit  of  the  mort^ajfe  and  other  tilh'  deeds  in  whieh 
case  it  will  be  an  ccpiitable  .siib-mortKaf.'o  (-).  I'nder  a  sub- 
mortKafjre  nothing  can  be  recovered  froi  the  original  mort- 
ga>,'()r  in  exces.s  of  the  amount  due  on  the  mortKaf,'e,  and  on 
payment  of  that  amoiin!  the  sui)-iiiorti;.if;ee  must  deliver  up 
the  ino!lt;a<;e  to  the  oritriiuil  mortgagor  (a). 

Where  ii  derivjitive  mum  ti;;is;ee.  by  representing  himself 
to  be  the  (mner  of  the  moityaire  obtained  a  release  «(  the 
e<iuity  of  redemption  whieh  he  aiferwards  sold  for  more  tiian 
was  (l,ie  him  from  his  a.ssignor.  it  was  held  that  he  was  hound 
to  ai-count  to  the  assignor  for  the  profit  ib). 

If  a  sub-morttrage  contains  no  rovenaiit  foi-  payment  an 
action  cannot  be  maintained  liy  the  assignee  against  the  as- 
signor unJess  there  is  eviden.  of  a  loan.  Thus  where  a  iiiort- 
sragee  in  consideration  of  !f,'):i(l.  acknowledtjed  to  he  paid, 
ass-'jrned  to  the  phiintifl'  a  mr)rtj.'age  for  ;}:.!(;()  with  a  pr.iviso 
that  the  Mssignment  .should  he  void  (,n  payment  of  the  !|!r>:{0 
anil  interest,  but  the  assignor  did  not  covenant  to  jiay.  it  was 
held  that  no  a<'tion  could  lie  niaintaine<l  f.n'  the  mortgage 
debt   (el. 


5 HIS.  U'.iihts  and  jxmcru  of  thr  iisslfiinr. 

Till'  assignment   of  lhi>   mortgage  chlit   confers  upon   the 
assignei   the  right  to  sue  on  the  covenant  for  pavment   u/i. 


(z)   K.\  parte  Sniiili,  In  re  Hlldyard.  lSt2,  2  .Mont.  D.  &  Ii,  (',.  r.S7. 

(«)  As  to  till'  (lisrliar>;e  nf  tlii>  nri'jin.-i!  mrinL:;i!;(.  in  tlic  i  \,.nt 
of  ii  siib-mortKii!-'!'  liavin.u  1).  in  iiiadc.  scr  rliaiii.r  111.  Iii.srliin  ,/,'  ur 
Kiciiiui  i/init>'.  SISI. 

(fe)    .McLean  v.  Wiikins.  iss;,  14  fan.  S.C.i;.  22. 

(i)  Pcurnian  \.  H.vland.  1^';2.  22  I'.C.Ii.  2112:  s. c  also  11, .11  v 
Morley,  1853.  8  U.C.R.  5S4. 

VI)  See  SSlOl,  1(12,  mipiii.  and  o'laptiT  2:?.  .lr/(o»  an  tin  c,,  luint 
8223. 
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The  conveyance  of  the  niorl «.■,-;(■(•  s  estiitc  conlcis  upon 
the  assignee  the  riKht  to  exereise  any  power  inei.lent  to  that 
estate,  for  instance  the  riu'ht  to  sne  for  foreclosur-.  oi-  sale 
i"  case  of  .h-faiilt  (/).  and  the  henctit  of  any  cov..Mant  nin- 
nin-  ^^■nh  tlie  lan.l.  ev.n  though  the  covenant  is  not  exj.ressly 
niaile  witli  the  assi<,m.s  of  the  mortj^'ajree  (f). 

Neither  the  assijrnnient  of  the  nioit-ajr,.  ,iel,|  ,„„■  the  eon- 
•xyaiice  of  the  lan.l  enables  the  transferee  to  exercise  a  mere 
.Personal  power  relatin-  to  the  laiul,  for  instance,  a  power  of 
sale  ((/)  or  a  license  to  distrain  (7().  unless  the  ni(n'Ka;re  |)r,> 
vi.les  that  siu-h  power  may  be  exercised  hy  the  assi-ns  of  the 
iMortirairce  ( /). 

Collateral  seonritics  for  the  nioit-afje  debt  n.iisi  be  as- 
>-iu:Med  expressly  :  they  do  not  pa.ss  un.ler  jrenerai  words  -ivinjf 
tlic  transferee  the  benefit  of  the  mort-ajre  swnrity.  Cnless  the 
tiMMsferor  has  agreed  to  hold  them  for  the  transferee,  he  will, 
"11  bein-  paid  off  in  fml  by  the  transf,,ve.  hold  them  in  trust 
for  Ihe  mortirasxor  (,/'). 

In  Saskatchewa?!  it  is  piovi.lcd  by  the  Land  Titles  Act  as 
follows  il-)  : 

UlH)ii  the  rc.s^i.stration  of  a  transfer  of  u  n.orti;a;;.'.  encumbrance 
.)r  l.ase  tt...  interest  of  the  transferor  as  set  forth  in  such  Int.tru- 
"lent  with  .  rights,  powers  and  privileges  thereto  apptrlaiDing 
sh.'il!  pxss  to  ,i,(.  transferee:  and  the  transferee  shall  thereupon  be- 


('  )   Se..  SSliil  and  102,  .?»/,„/,  and  chapter  24,  Aih„„   fur  l-ore- 
iliis.irr  or  Snh,  S233. 

<0   For  a  discussion  of  covenani.s  rimning  with   th.    land    see 
.\rnioiir,  Real  Properl.v,  2nd  ed..  pp.  ;57!t  ff. 

(ff)   See  chapter  .31.  S,t!c  inidir  I'uinr  „l  Siili;  S33r,. 

(.'      See  chapter  33.  Atloniim nt  anil  Distnus.  53(il. 

(')  In  a  Well  dravn  mortgage  car.,  will  h.  ial<en  to  t>rovide, 
eilhcr  hy  a  general  clause  or  by  the  t(>rius  of  t  ie  pailicuh.r  r.ow^-r 
Ihiil  Ihe  power  may  be  .x.rcisiible  hy  the  assi?,ns  of  -.h,.  mortgagee. 

(/)  21  Halsbury.  I^uvs  of  Knglaml.  v-  172,  citing  Clas.^cock  v 
liiuls.  ISSrt,  24  Q.n.U.  13. 

(A)    Sask.  statutes,  lftl7  (2nd  ses.s.),  o.  IX.  s.  U'4. 
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coiiir  siilijt'Ct  tu  ilir  siiiiir  liulilliiii's  ius  if  niimrd  in  the  uiiKiiial  iii- 
slniiiiiiii  ;us  iiiorina;;!  c,  iiii  iiiiihiaiuii'  or  li'.ssi'f  to  llic  fxtcnt  of  ilic 
intprcsi   transfi  rnd. 

Uy  virtuf  of  ciciy  suih  iransfcr  the  ri,i;ht  to  siu'  uiK)n  any  inorl- 
Kiigc  or  other  instniiiunl  and  to  rctovcr  Ilic  aiiioiini  tranKfirrcd 
iir  daiMui'cs,  and  all  tin'  iiitircsi  of  the  transfiror  in  .siiih  amount 
or  daiiiaj;<»s.  sliall  m  si  in  llic  transf.nc  Nolliinn  hrrrin  contained 
sball  iirevint  tln'  eotin  from  fjivinj;  effect  to  any  trusts  afftctinn 
.such  amount  or  damages,  in  case  the  transferep  h'  is  the  same  as 
trustee  for  another  person. 

The  liiltld  Titles   Acts  nf  Allicftii  jiikI  t  .trtliwest   Tef- 

ritofies  and  lite  IJciil  I'lopcrty  Aet  of  Mjiiiitnl)!!  (•(iiitaiii  stili- 
stiiiitiiilly  siiiiilai'  pfii\  isintis  i/). 

Tlie  Land  Titles  Act  «(  <»iitaii<i  [irovides  iiii)  that  the 
triiii^t'ei-  of  ii  cliiirm"  when  reiristcrcd.  sh.ill  coiil'cr  iii)oii  the 
tiii  iVroc  the  owiieiship  of  the  elitirjre  five  from  iiiiy  iiiifei.'- 
istered  interests  (herein.  Iliat  e\ci\\-  ehartie  sludl  ho  suh.jeet  to 
the  state  of  aceoinit  npoii  tlie  eli.nire  lietweeii  the  ehafuof  and 
the  ehaft;(>e  in),  and  tlie  transferof  shall  be  deemed  to  re- 
main owner  of  such  ehaiue  until  the  name  of  the  tiansferee  is 
eiilereil  on  the  I'Pfrister  in  resjieet  Ihefcof. 

(I)    Alta.  statutes,   I'Mir,.  ,■.  J4,  ..:s.  (.7.  (iS:    U.S.C.  IfidH.  c.   110.  ss. 

inf.,  HIT:  IJ.S..M.  i!ii:;.  c.  iTi.  ss.  im,  ill. 

(w)    [{.S.O.   Iftit,  c.  12fi.  s.  fil. 
(n)    See   S104,  siiiini. 
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KXKCITION    (   KI-DITOHS  (IK  THK  MoRT(iA(iEK. 

§111.   IJiKlit.s  of  oxociilioii  i'iT(lit(irs,  p.  211. 

^]\2.  S.iziiiv  ol'mortirfi-f  iiiidcr  .xecutioii.  p.  211. 

§11:!.   DiscliiirjTo  l)y  .slioiiff  or  bailiff,  p.  214. 

-;111.   h'li/ht.s  iif  ij;,ntii,n  crfditor.s. 

Tile  (piostioii  (.f  |>riority  iiiiilcr  fho  Hcifistry  Act  {a)  and 
imdor  tho  Land  Titlos  Acts  {!»  as  l„.|w,.cn  mi  execution  cre.l- 
tt-.r  of  the  nioit<ra.i:oi-  and  a  nioitira-eo  or  pnivhaser  of  the 
niort-ajjed  lan.l  has  alie.idy  heen  discussed,  and  tho  rii^hts  and 
reinedi.'s  of  -in  execution  creditor  of  tiie  inortiia-or  in  other 
respects  aie  ili.scus.sed  in  a  suits.Mpicnt  chapter  (c).  The  sub- 
ject of  the  present  cliapter  is  the  ri-zlits  ami  remedies  of  an 
<\cciition  creditor  of  the  mortKaKce. 

It  was  formerly  held  in  Ipper  Canada  that  the  interest 
of  a  mortfra-ee  of  land  could  not  be  ,nld  under  a  writ  of  exe- 
cution, even  after  1h<'  estate  had  he<.omc  absolute  at  law  by 
"••s(,  1  of  the  morti'a-:(.rs  default,  because  the  niort>ra-ee  held 
.    .  as  security  f,,]'  a  debt  .ind  the  elVect  of  a  sale  under 
:M)n  would  be  to  .se|mrate  the  estate  an.l  the  debt    (d). 
li.  ■  law  was.  however,  chanv'ed  by  statute  in  Ontario  (<). 

§112.  Srhtire  of  niftrfijiige  undtr  tfccntion. 

It  is  now  provided  by  the  Execution  Act.  R.S.O.  1!)14,  c. 

80,  s,s.  25  to  28,  as  follows: 


i 


,;.'!  .1  mm 


(a)   See  chapter  8.  The  }!cuMry  Act,  §76. 
(6)  See  cuaptcr  10,  The  Lund  Titlet  Acts,  §96. 
(c)   See  chapter  16,  Hjnriiti'tn  Cnditors  of  the  Mortgagor. 
01)   Lodor  V.  Creighton,  1860,  9  U.C.C.P.  295;    Parke  v.  Riley, 
1866,  3  U.C.E.  &  A.  215,  at  pp.  228,  231,  232. 

(e)   56   V.  c.   5.     Tlie  present   provisions  are  set  out   in   §§112, 
113,  infra. 


212     CHAPTKR  XII.  EXFCUTIONS  AGAINST  MORTfJAOEB. 


28.— (1 )  If  a  Rhprlff  1»  Infnrnird  (in  lichalf  of  the  execution  rroC 
itor  that  the  ixiriKlon  debt(ir  is  a  morlgaReo  of  land  and  that  the 
mortgafte  is  reglstorid.  or  that  he  Is  enti'lod  to  receive  a  sum  of 
iiioni>y  charKfMl  upon  land  by  vlMiio  of  a  registered  instrument,  and 
if  the  sheriff  is  reqiiir.d  on  behalf  of  the  execution  creditor  to  seize 
ihe  mortgage  or  charge,  and  is  furnished  in  wrltini;  with  the  Infor- 
iriation  necessary  to  enable  him  to  give  the  notice  hereinafter  men- 
tioned, he  shall,  upon  payment  of  the  proper  fees,  forthwith  deliver 
<ir  transmit  to  the  r.glstrar  or  master  of  titles  In  who.se  office  the 
luongage  or  other  Instrument  Is  registered,  who  shall  forthwith  rejt- 
ister  the  same,  a  notice  in  the  form  or  to  the  effect  following: 
To  the  registrar  of  (or  ri.1  the  case  mny  bi.) 

By  virtue  of  an  execution  issued  out  of  the  Sujireme  Court  of 
Ontario  (,jr  a.s  t/i.   rase  mny  be) 

whereby  I  am  coiumandi-d  to  levy  of  the  goods  and  chattels  of  A.B. 
*  for  debt,  and  $  for  coafB 

lately  adJudgiMi  to  be  paid  by  A.  B.  to  C.  D..  besides  the  costs  of 
execution,  I  have  this  day  seized  and  taken  execution  all  the 
.state,  right,  title  and  int.'nst  of  A.  B.  In  a  morig;tge  made  by  X.  Y 
to  A.  B.,  bearing  date  Ihe  day  of  1!» 

and  registered  in  the  registry  olflce  of  the  County  of 
(or  lis  thr  (usr  mail  bi)  on  the  day  of  19 

as  number  (or  thi  nniil  mortgag,   „r  other  instrument  may 

he  drill  I  ibid  in  anil  utlur  maim,  r  by  ri'fcrcnrr  to  dntcs.  parties 
and  the  land  con-rrd  as  it  ill  inable  the  notice  to  be  rigistered 
ngainst  the  land  Ihi n  in  disrribrd)  and  In  the  money  secured  there- 
by, and  this  notice  is  given  for  the  purpose  of  binding  the  interest 
of  A.  B.  under  .sections  25  to  29  of  The  Execution  Act. 

I'ated  this  day  nf  19 

(Signed)     M.  N., 
Sheriff  of  the  County  (or  District)  of 

(2)  Ipon  registration  of  the  notice  Ihe  Inten  st  of  the  executloB 
debtor  in  the  mortgage  or  other  Instrument,  and  In  the  land  therein 
desciibed,  and  In  the  money  thereby  secured  and  in  all  covenant* 
and  stipulations  for  securing  payment  thereof,  shall  be  bound  by  the 
execuiion,  and  such  registration  shall  be  notice  of  the  execution  and 
seizur.'  to  ail  p.Tsons  who  may  thereaftir  in  any  way  acquire  any 
interest  in  the  mortgage,  land,  money  or  covenants;  and  the  rightd 
of  thf  sheriff  and  of  the  execution  crediior  shall  have  priority  over 
the  rights  of  all  such  jier.sons  subject,  as  regards  the  mortgagor  or 
person  liable  to  pay  the  money  secured  by  the  mortgage  or  charge, 
to  nil-  mxt  following  section. 

2«.^(1)  .\  notice  similar  to  ihat  mmtioned  in  the  next  iireced- 
ing  section  shall  also  be  served  upon  the  mortgagor  or  the  person 
who  is  lial)l('  to  pay  the  money  secured  by  the  registered  instrument; 
and  after  such  service  the  person  served  shall  pay  to  the  sheriff  all 
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money  th.-n  payable  and  n«  It  becomen  dur.  all  money  which  may 
becom..  payable  to  the  ex.cutlon  debtor  so  far  =u.  n.ay  b,.  necessary 
to  satisfy  the  ex.oiitlon.  nectssary 

(S)   Service  of  the  notlcr  nay  b^.  made  personaKy.  or  by  leaving 
the  same  at  the  dwelllnK-hou..   of  the  p,.rso„  ,„  „..  «„rv.^  with 
«rown  up  person  resldln«  the^e.  or  by  registered  post  to  the  prop..",, 
address  of  the  person  to  be  served. 

(3)  Any  payment  made  after  service  of  the  tmlice  or  after  actual 
know  edKe  of  the  seizure  shall  be  void  as  against  the  sheriff  and 
execution  creditor. 

27.  In  addition  to  the  renuKli...  herein  provided,  the  sheriff  mav 
brin^  an  action  on  such  .nortga^e  or  other  instrument  for  the  sale 
or  .oreclosure  of  the  Ia;ul  covered  by  it,  and  shall  be  entitled  t<,  a 
bond  of  indemnity  as  in  the  cas.s  provided  for  In  section  23. 

s,.eti!^7/*l.Vr  ""  f"^*^'"'""-  ""'i'^"  «''<'r''"''  's  registered  under 
,\r  .  !'  I  ""  *"■  '"■'"*''  «""^^'i<■<^.  set  a.side  or  withdrawn  a  cer- 
lifica  e  of  such  fact  shall  be  given  by  the  sheriff  or  bv  the  execution 
creKlitor.  and  the  same  or  the  order  to  set  ..Ide,  as  the  c=.e  mly  be 
nay  be  registered;  and  thereupon  such  seizure  .shall  be  vacated  and 
u''  III  an  ond. 

verlflmir'  "'""■  "'"  "'"  *""'"""""  "'  ""  ''"''"  •^"""  ""'  ■•^■""'^" 
(3)  The  certifiaite  of  the  execution  creditor  shall  be  verified  bv 

^^  '"  '"■"^' '  '■>  -•  -  ('')  that  -Sherifl"  .slmll  nu-huk  anv 

DHu-or  to  whom  iin  (weciition  is  diiccted. 

When-  an  o.xeeution  .lehtor  nho  was  a  mort-a-.'ee  a.ssiinicl 

tho  morf^rairc  prior  to  Ili,>  registration  of  a  noti.-.    of  sei/ur.. 

of  th,.  mort-aw  ii.i.kT  h.  25,  but  the  a,ssif,n,m,.,.t  was  not  ro- 

ist.re,!  nntil  afterwai-.ls.  it  was  held  that  the  .xeention  ore,l- 

itor  was  not  entitlo.I  to  insi.st  ,„,on  the  sheriffs  lakin-  furtiu  r 

l""e<.e.linss  with..ut  indemnifyinsr  him  a-ainst  eo.st.s.  an.l  th.it 

as  the  slu.'ifY  was  „ot  au;h,.ri...d  to  i-ealize  upon  tlie  .seeuritv 

fx".',,t  by  a.-tiou  he  was  not  subject  to  any  suit  o,-  proeeedi.,.- 

b.v  tin.  assiumoe  of  the  .no,1u-Ms;ee  and  was  not  entitled  to  relief 

1'.^   way  of  interplea-     .•.  •'In  other  wonls.the  s,.-,,  „le  authorizes 

the  seizure  of  the  niorl^ra^-ee-s  interest.  an,l  -.here  tluTe  l,:,s 

b.'on  an   a.^si-nment    of  tha,    intci-est,   whethe,'   r,.i.';stered   or 

not,  and  whether  honn  fide  or  not,       ....     th...  si.erilT'v 
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hnndN  iii-c  tied  until  tlic  execution  cntlitors  liiivc  in  iiption 
obtained  a  di'claraliini  of  the  Court  tlint  llic  iissiifnmcrit  Ih 
void"   (/). 

It  is  i>rovid.d  by  thr  Liin.l  Titles  Act.  R.S.O.  1!)14,  c.  12fi, 
s.  ti4.  as  t'olbiws: 

tt-l.  (1)  Thr  seizure  under  exioulon  or  otiur  proeess  of  a 
moriKiiKi-  or  cliarKi'.  or  of  leas.liold  land  re>;i.slerid  undir  tills  Arl. 
ahiUl  not  takf  effect  iinill  a  eertldcate  of  tlie  sheriff  or  other  olflrer 
thai  he  has  tak.  n  sueli  inori>;ai:.'.  ehar^e  or  leaseholcl  land  under  such 
proci'SB  auaiii>^t  thf  i  <t;i.stered  own.r  thereof  is  ledced  with  the 
propir  Masi'T  of  Titles. 

(2)  Thr  eirlilleale  .^liali  at.'  llir  nuuiher  of  ili.-  parrel  under 
which  Uu-  land  affi'cied  is  re(;isiin  d  and  the  name  of  the  owner,  and 
shall  he  noted  !>>   the  Master  In  the  register. 

(^1  This  section  shall  not  apply  where  the  proeeedinKS  pre- 
scribed by  Section  :.'5  of  Th(  A.'.n  iitinn  Ait  have  hem  taken  with 
respect  to  a  niort;;as;e  or  chartie. 

^W'i.   Pi^ii  litii-fii    III/  sin  rill  iir  li(iillt). 

It  is  ipin\i(|eil  by  the  Kf^'istiy  Act.  K.S.t  I.  1014.  c.  124, 
s.  (is.  as  foljous: 

(18.  (1)  Wliire  a  sheilff,  bailiff  nf  a  Division  Court  or  other 
officer,  under  a  writ  or  warrant  of  execution  anainst  >;(K)ds,  seizes  a 
morlKage  belonjiint  to  the  person  apainsi  wliosu'  Kooris  the  writ  or 
warrant  lias  issued,  on  or  affect  inn  land  In  Ontario,  the  payment  of 
the  inonf;aue  money  in  wlioU'  or  in  part  to  tlu'  sheriff,  bailiff  or  other 
othcer  by  the  mormajior  or  an.\  other  [lerson  or  any  person  claiming 
under  him.  shall  .=aiisfy  tlii>  mort>;a!;e  to  the  extent  of  such  payment. 

(J)  .\fler  payment  of  the  mort.aafie  money  or  any  part  thereof, 
the  sheriff,  bailiff  or  other  ollicer  shall,  at  the  re(iuest  and  expin.sc  of 
the  person  ie(|uii  iui;  tlu  same.  f;ive  a  certilicale.  Form  11,  under  the 
hand  and  se;il  of  odic,  of  tie'  shi  riff  or  otlier  odloer.  or  under  the 
hand  el   111,-  hiiiliff  and  the  seal  of  the  court  of  which  h.'  is  bailiff. 

Cli  rpoii  ilie  writtin  rei|iiest  of  ili<'  biiiliff  the  cli>rk  of  the  court 
shall  altix  to  III,,  eertilieati'  llie  s,'al  ol  the  court:  and  he  shall  file 
the  r,  (|ui  SI   of  the  bailiff  in  Ir:    o:'i(','. 

(4)  'I'll,'  exiciition  of  ill.  crtiticaie  shall  be  Jiroved  in  the  same 
manner  as  in  the  cas,'  nf  otii.  f  instruments  affeciini;  land.  an<l  t.he 
e.  itiiic;iti'  shall  be  i',  L:isiered  in  the  same  manner  as  other  certi- 
elites  of  rlise"ltirj;e. 

(.'.)   The  certificati'  «li,n  re;;istired,  if  th,-  same  is  of  payment 

(O    Ke. nan   V.  Osborne.   1!hM,  7  O.L.IJ.   1:54. 


mn    DISCHAIUJK  IIY  SHEUin-'  O      DAILIFF' 


Sir, 


In  full  of  fli..  inorrKHK...  hIiuII  !).•  iw  valid  and  iin  rfrcrtiial  In  law  aa  u 
nlratu'  of  i!  iiiorlKat'.'  and  lut  a  convryancr  to  the  moriKaRor,  hid 
mlrs,  .xiiiiK.rH,  adminlHiralors  or  usslKn».  or  any  person  lawfully 
(lainilnK  by,  ihroiiKti  or  under  liiiu  or  ili.-iii,  of  (he  original  estaie 
of  the  niorm<Kor  as  If  exeeut.d  by  the  execution  debtor  (f/). 

(•'•)  The  eerlltlcjit..  when  rei;|»tere«l.  If  the  same  Is  of  iiaynirnl 
of  only  11  iiart  of  the  niortKa»;e  tuon.-y,  shall  be  as  valid  and  ffeclual 
ill  law  as  a  release  of  the  uiortRaKe  iis  to  sii  .  part,  as  if  executed 
by   th'    execution  debtor. 

(7)  Where  ••  mortyani'  has  been  seized  by  u  sheriff  or  balllfT  of 
the  Division  I'ouit  or  oilu  r  ofheer  In  tlie  manner  provided  by  law,  and 
siuh  .seizure  has  been  withdrawn,  vacated  or  for  any  other  reaaon 
set  aside,  the  sherlH.  balllfT  or  other  olllcer  under  whose  hand  notice 
of  seizure  ha.-  i^.sued,  may  jjive  a  cirtiticaie  directed  to  the  rejsistrui 
in  whose  ofllce  the  noti?c  (f  seizure  is  reKistered,  to  thr  iffed  thai 
»ueh  seizure  has  been  wi,,idrawn,  vacated  or  set  aside  as  the  ratt- 
may  be,  and  such  certificate  shall  !).■  reslsteriMl  in  tiK  re;:lsiry  ojlUe 
in  the  same  manner  and  for  the  same  fee  as  a  diseharce  of  luori- 
na*.  (h). 

Kidiii  II  jilidvc  f(>t'i'rrc(l  to  is  us  t'ollows: 
I'o  tin-  IJeKlstrar  of  the  HcMlstry  Division  of 

I,  A.  £1,.  of  sheriff  of  the  County    (or  District) 

"'  ('""  Bailiff  of  the  (niimhii)   Division  Court  of  the 

I  •   inty   (or  District)  of  ]  ,|„  certify  that  by  virtue  of 

an  execution  wherein  C.  D,  Is  plaintiff  and  lO.  F.  defendant.  i.-!siie<l 
out  of  the  Supt-etiU'  Court  ("i  us  th,  rasi'  mini  In)  and  to  me  direct 
ed,  I  seized  a  certain  luortgajie  made  by  oni>  T.  H.  of  (an  ilrr  <ibt,l 
in  thr  mniliiiiii,  )  bearin.n  date  the  day  of 

H'         ,  and  registered  at  ot  the  clock  in  the  on. 

"f  ""■  day  of  in  Book  f. 

""  -^o-  to  K.  F.  of  (IIS  ilfsiiihi-i  IV  ihr  •  Dityiige}. 

Hie  defendant  In  the  said  execution  named,  and  su.;.  ii;MlKage  has 
not  be.n  assigned  (nr  has  been  assifoi--'  to  the  dcf.  .!  i,;l:  Uiit  si  I 
lint  ilitli  iinil  ihilr  nf  rrfjistnitinn  of  ,  ,  ■.  niint)  an.i  .  do  further 
certify  that  I  havi'  received  from  the  taU  mortKafio!-  (uf  from  the 
executors,  administrators  or  assigns  of  the  said  mortxaKoi.  ii.\  thr 
ni.\r  ,,11111  hit.  the  full  amount  of  said  luortsaKi'  (<»■  i 
part  of  tile  mortgase  money),  and  that  such  mortfraire  is  ilier.fore 
di.seharaed  (■//■  that  such  mortgage  Is  as  to  $ 
of  the  money  thereby  iiayable.  discliarfn><l ), 

.\s  witness  my  hand  and  seal  of  ollice 
court)   this  (Jay  of 

Witness  ) 

(;/)    .\s  lo  tile  effect  of  a  discharge  of  niorigaui 
see  chapter  l;i,  Disiliiiriir  <,,■  Hiinnrri/iiinr.  sis 
(h)    Subs.  7  was  added  in  IfilS;  \,\  s  C    5    e. 
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'.III-  till 

!■  seal   of 

'lie  said 
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A     H. 

irlgaui' 
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I'l'.KsoNs  i:NTni.i:i)  on  |)i:atii  Of  iiii:  Moiriii  xcii;, 


§121.   .Miiiimii;c  st'cuiitN    IS  iK'isiiiially,  ji.  "JKi. 
§122.    Lcir.il  cstiilc  I'liiiticrly  ilcMilvcd  as  realty.  ]).  211 
§12:!.  The  Dcvoiiitioii  of  Hstatcs  .\ct,  p.  211). 
§122.   I'iiyiiicnt  in  casi'  ut"  dtatli  nt'  iiKirt-jaiici'.  ]>.  22 
§12.').  Traiisinissioii  uiulcr  tlie  liaiid  Titles  Acts,  p.  2 


!l21.   Mniliinyi   su-iirihi  Is  iti  rsniiiilhi. 


It  has  ali'( 


aii\  hcni  piiiiiled  out  that  it'  tlu'  iiiinti 


.lied 


hftdicthc  (hiy  lixrd  i'm- iiayinciit  dI' the  niortyauc  the  iiKnioy.  as 
part  ol'  his  pcr.sdn-i!  cstalc,  was  a1  law  ]);iyaiil(>  tn  his  executor 
and  nut  tn  his  heir,  unle.ss  the  heii-s  woie  named,  and  liiat  if 
the  da\  Inr  payiiieiil  uii'e  Jiast  the  ninney  was  in  iMpiitv 
I  lay  a  I  lie  tn  I  lie  execitdr  c  \  c  n  Ihnui.di  the  heirs  were  named  (a). 

a   iii(irtj;ajre  security   is  per- 


il  h; 


iir  been   settled   that 


siiiial  esla'r  i /;  i .  and  sn  iiinu;  as  tli"  eipiity  cif  I'edeniptinii  is 
nil)  e\i  iii'.^iiisliid  the  iimrlMaitee's  lielielieial  interest  centiniles 
to  lie  p.'ivi:nal  estate,  nnl  w  il  hsIniidiliL;  that  he  iii.iy  have  en- 
tered into  piissessinn  (  i.  liven  ap.irt  from  the  l)e\dlutiou 
of  |■;^t,■lll•^  .\ii  it  dr\n|vi..uii  ill,'  peisoua!  rcj  ireseni  at  i  vc  and 
would  iinl    pa^^  under  a   Lieiicial  chvisc  (if  real   property   ir/l. 


('')    :'I   llalsliiir.'..  ],u\..s  i,r  laiul.uKi,  \k  Is;.',  nmc   (>/). 


(■■)    .\o.\   V.  lOlIis,  n; 


li.  -  (U.S.  Ill  cii.  i':;ii:   in  r,.  |,(i\cikli.',c.  Uraj 


oiii  I    1.,111'riil-r,  ii'iiiiii  :>  cii.  sr.'i.     wii, n  ih 
uf   Ir. -iKiliI    i.s   r\iiii-iii.-.li,  cl.    Ill,     iiMiri'-ii-i '".s 


■  1  'iiiii.\   111'  M  ill  minimi 

llllll'ifl       CI 


Id   !)<■ 
iHisiinally.      In    n-    l.in .  iiil,,  .    Prarcc     \.    .Marjili,    |l!'ii||     1    I'li,    .-,1s 


I'/)    -l    ll.ll^.hll^:, ,    l.a\\.<    nl    1  :ii:;laiiil, 


ITiiS,    2   \iiie    i;l'1;    Cii.-h. 


riir   \.   ScuiiV,    i; 


p.    Isl:    sinidr   V.   i;ii.-..-,l, 
t    .\lk.  iii:;.   i,  iKiriri  s 


niil.'  at  |i.  Cii.',,  18  li.C.  :>j;i.  al  p. 
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§122.  Liyal  t stale  fornierhi  <U  voIkcI  <i.s  nallij. 

Formerly,  howevor,  the  lefial  e.stjite  in  the  in(Mtf;at.'cd  laii<l 
(lovolvcii  acei)i(lin}r  to  the  ordinary  iiile.s  ai)|)lieable  to  in-oj)- 
(Mty  held  absolutely  and  not  by  way  of  niortsiatre.  If  a  niort- 
^'iitreeof  freehold  died  intestate  or  did  not  devise  thi'niortna>;ed 
land,  the  le>;al  e.state  deseeiided  to  the  heir  at  law.  althiniLih  the 
niortfra^'e  debt  devolved  on  the  e.xeeutor  or  adinin-strator  (<  ). 
Ill  sueh  a  ca.se  the  heir  held  tiie  lejjal  estate  as  trustee  I'or  the 
cxeeutor  or  administrator  and  was  bound  to  r'onvey  it  aceord- 
iiiL'ly.  The  mort'^at'ee  nii-iht  by  his  will  devise  the  let;a]  es- 
tate to  one  person  and  be(|ueath  the  mortKa;;e  debt  to  another. 


ill  which  ease  the  dcv  is(( 


\,. 


aiiie  a  ti-ustee.  first,  for  tin 


iMltor.  and   after  his  assent   for  the 


atee.     Ft 


('<|Ueii 


th 


irder  ti 


o  avoid  the  iiie<invenienee  arisin<;  from  the  seiiaratioii 


.ft! 


le  leiral  estate  aiu 


lh( 


,dit  to  the  mortjiafie  ilelit.  testators 


expressly  licviseil  all   ieyal  estates  vested  in  them   liy   way  of 
iiiorlurai,^'  to  their  executors,  so  as  to  ciialile  the  latt.^r  effect- 


ually to  deal  witii  tl 


ic  moil  liases  without  recourse  loaiix  (ithei 


•  IMS.     .\  liciieral  devise  of  reifl  estate  woiilil  jiass  the  lei^nl 


estate  in  land   held  b\    wa\-  of  meili/ai 


('  111  *lie  absence  of  -.i 


ciiiitraiy  intention  appeai'iiiir  from  the  will  (fi. 

'I'lie  iiic(iuveiiii'ii"e  .■iiisiiiu-  from  the  separation  u!'  the  leual 
estate  and  llie  riuht  to  the  iiinrtffauc  debt,  where  the  murt'/ayee 
died  intestate  or  did  not  de\  isc  t  lie  mcirte:aijed  laml  to  his  ox- 
c<Mil(ii-.  was  remedied  in  ( tiitario  by  the  provision  of  ihi  statute^ 


14  ^: 


V 


I .  s.  .S,   u  li; 


ameiKied   li\ 


I   ii 


!2  V 


IS  iiou  contained  in  the  .Mortu; 


Ac-1.   b'.S.d.   |!t|4. 


10. 


foi!( 


10.  Wli.Tr   a   piisdii   i'iilitli'<l   to  any   fii.liiplil    \..na    U\ 


«( 


ini)ri;;a;;<'  lia.s  died,  and   lii.-; 


N.'culor  or   adniini.-itrntor   h:is   licciunc 


iS 


(•)    Hiinler   V.    Farr.    ISCl,   l':1    IMM{.    :',:;4:    /»<-,    //.„/.    Slii.scin    \. 
Han.sen.   1S.',7.   S  X.B.R.    (3  Allen)    127. 

(/)    In  re  Slovens'  Will.  1m;s,   I..I!.  tl  Kr|.  jur,   |\  i;,c.  ; 


uid 


ior'.s  notes  at  |i.  lM(l;   cf.  L'l  Halsbmy,  Law.s  ol   r;n.iiland,  \>.   \\j 


rw 
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entitlid  to  the  money  secured  by  the  niortpaRe,  or  hiis  assented  to  a 
bequest  thereof,  or  h:is  iissisned  the  iiiorlj;:if;e  debt,  such  executor  or 
administrator,  if  the  niortpase  money  \\as  paid  to  the  testator  or 
intestate  in  his  llfetlinc,  or  on  paynu  nl  of  the  principal  money  and 
interest  dtie  on  the  mortyase.  or  on  rec.ipt  of  tlie  consideration 
money  for  the  assif;nni.  ni,  may  convey,  assign,  release  or  discliarRe 
the  mort-aRe  debt  and  tlie  mortKagee's  estate  in  the  land;  and  such 
executor  oi  adiuinisirator  sliall  liavc  tlie  same  power  as  to  any  part 
of  the  land  on  [layment  of  sonic  part  of  Uu-  mortsaKe  debt,  or  on  any 
urran«em.  nt  for  cxoiieraiin;;  th.'  whole  or  any  part  of  the  morlpaged 
land,  without  iiayment  of  luoney:  and  such  conveyance,  assignment, 
release  or  discharf;e  shall  ]w  as  effectual  ;us  if  the  siime  luul  bwn 
luadi-  by  tli.'  persons  havinj;  thi'  mortgagee's  estate  (g). 

I  iidei-  this  statute  the  inortyfa^'ee's  estate  is  not  vested  in 
his  personal  repivseiitative,  l))il-tiie  hittei'  may,  nevertheless, 
ill  eei-taiii  eirciiiiislanees.  eoiivev.  assiu'ii,  release  o|-  diseliafjie 
siieh  esl.-ite  as  it'  it  wciv  Vested  ill  him   i /n . 

When  a  tenant  in  fee  s'liiplc  dies,  without  havinir  aJienateil 
his  lands  in  his  lit'etiiiie  oi'  h.\  his  will  (either  of  which  jire- 
vents  eseh(-iit  i  and  withoiil  leaviinr  an.v  lilood  relation  to  sue- 
eeed  him  as  his  heir,  such  lands  will  tall  into  the  loi-il  of  whoiii 
tlie\  were  held(/),that  is,  in  ( 'aiiada  to  the  Cidwii  in  riijht  of 
the  Dominion  of  (  anada  in  the  ease  of  .MluMta  (.(').  Saskat<di- 
ewan,  the  Northwest  Territories  and  .Manitoba  (A),  and  in 
riirht  of  the  pi-oviiiee  in  the  ease  of  an\-  of  the  other  proviiiees 


(<l)  As  to  Ilie  liislory  of  ibis  provision,  sec  Dillje  v.  Douglas. 
ISSii,   .".   OAK,    i;:;    at    pp.   7n,   7!. 

(/il  \s  lo  (liseliaiKc.  si c  eliaiiler  IM.  Ittsihnnji  ur  Hitnnrii/- 
(i)iir.    Sis.',. 

(i)    Williams.   IJcal    rrop.i-iy,   L'l;-t   (it.,   p.  :,\], 

II)  Ti  lists  and  Ciiarantic  (O.  v.  'I'hc  Kim;,  IKlil.  ,",1  Can.  S.f.H. 
107.  "2  Dl.i;.  |i;!i,  .illirmiiiu  !,■,  Cin.  Ivx,  U.  HilJ.  Jt;  D.L.I!.  1L'<I.  See 
artieli    li,\    Walter  s.  Seuii   in  ::7  (M,.T.  7i;i    (.November,   lfiI7). 

(1.)  Lilian.  Canail.aV-  F,i|rr,i|  System,  pp.  71'r}a;,  ettini;  the  re- 
port (il  Sir  .\l(xan<ler  ('aniiii.ell.  L'.'.th  .\u,i;usl.  ISs,",  upon  the  .Mani- 
liilia  statute  17  v.  e,  iji',.  r.  .''iiec!  in-  esc  heath'  and  forfeit  iir.s  of  (Slates 
of  insolvents:  lleiliziiis.  l"ro\in(ial  I.,  aisl.alioii,  lsi;7-IMi,"i,  al  pp. 
s:;s  fi    s.",:',.  sr,>:. 
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(l).  Lands  vested  in  any  person  upon  any  trust  or  by  way 
of  mortfinw  aip  suhjopt  to  csohont  in  so  far  as  they  have  not 
been  exoniptotl  by  .statute  {tti).  Tbe  opinion  has  iu'en  ex- 
pressed that  fi  lord  who  is  in  by  escheat  would  lie  imund  by 
an  equity  of  redemption,  if  not  by  a  trust  (n).  It  is  now 
|>rovided  in  Hnpland  (o)  and  in  Ontario  (/>)  tliat  where  there 
is  no  heir  or  personal  rejireseiitative  of  a  trustee  or  nioi-t^'au'ee 
who  has  died  intestate  a.s  to  land  or  where  a  trustee  or  mort- 
jragee  has  died  and  it  is  uneei'taiu  who  is  his  heir  or  personal 
repiesentative.  the  eourt  may.  mibjeet  to  the  eondilioas  men- 
tioned in  the  statute,  make  an  order  vestinji  the  land  in  sueh 
per.s(iii  or  jjersons.  in  sueh  manner,  and  for  sueh  estate  as  the 
eourl   iMa\'  direet. 


i\'2-\.   TIk   l)<  v')h(fi(i)i  i)f  [-'si, lies  Ail. 

Hy  the  Devolution  of  Estates  Aet.  lSS(i.  whieh  api)lied  only 
to  the  estates  of  persons  dyiiiir  on  oi'  niter  thf>  1st  of  July, 
ISSC.  it  was  provided  that  ia)  all  estates  of  iidieritanoe  in 
fee  simple,  or  limited  to  th(>  heir  jis  sjn cial  oeeupaul.  in  any 
tenements  oi-  hei'editameiits  in  Ontario,  whether  corporeal  or 


Ur  I 


(I)  Attoiniy-Geiieral  of  Oiitiirio  v.  .Mcic.r.  ISSH.  S  App.  (';tB. 
7<i7.  rcvcrsinf;  5  Can.  S.C.l!.  r>"H. 

(w)  Coole.  I^uv  of  .Mortfiaiics,  Stli  od..  vol.  1.  p.  ti(;,',:  cf.  Re 
Kayrrafl.  HUo.  L'o  O.L.H.  4^,7;  In  Knsiliind  by  4  i-  5  W.  4,  r.  L'H.  ss. 
3.  .'>.  r.-(-naoled  l>y  IP,  &  14  V.  c.  (In,  ss.  4fi,  47,  it  wa.":  inovld.d  tliat 
no  land.s  vi.siid  in  any  p.  rson  upon  any  trust  or  l)y  way  of  niorluasi' 
hliould  esclnat  or  be  fori',  i led  l)y  reason  of  tlie  attainder  or  eonvic- 
tion  tor  any  offenre  of  sucli  trustee  or  niorl^iayee  except  a.s  regards 
.'iny  tiinriicial  inl.rrsi  of  such  trur.tcc  or  n;ori,i;af;(  e,  .Sie  now  tlie 
IM-ovisioMs  of  tile  Tru.slei.  Act.  18!)3,  5li  i:  .^m  V.  c.  :<:',.  nuni  ioMed  lielow. 

()i)  Downe  (Viscount)  v.  .Morris.  1S44.  I!  Hare  :;;il:  cf.  I.ewin, 
l,;iw  (if  Trusts.   iL'lli  ed.,  pp.   :;77-i;7!i. 

(")  t:;  iv  It  V.  c.  Dd.  ss.  l.'i,  1!),  replaced  by  tbe  Trusiee  Act, 
ls!i:!.  .-.i;  \-  .-,;  v.  c.  ;",:',.  ss.  2(i.  I'fi. 

{/>)  I!  .^.O.  I'lll,  c.  IL'l,  .ss.  (>,  •!,  Se,.  cliapter  If,  Ih.irhf.nj,  or 
!!•  riiiiii  iiiniri;  §lSi!,  for  the  text  of  the  provisions  as  to  niort,i:asees. 
As  lo  ilie  es<'beal  of  tbe  intelest  of  a  er.s7('i  </"e  tnif.1  or  a  iiiort- 
f;::--e.-,  :  rr  rhaiiirr  17,  Pirmns  intit'ud  i,n  imnli  r,j  tl,,  Mui  tijuijui, 
SIi;i. 
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incorporeal,  (hi  chi.ttcl.s  r.al  in  Ontario,  and  (c)  all  other 
personal  i.r-.,.,.rty  „f  any  pcrsiM.  who  had  died  domiciled  in 
Ontario,  which  was  vested  in  any  person,  should  on  his  death, 
notwithsiandiny:  any  fcstameiitarx  dis|)osition.  devolve  upon 
iin.l  l„vo„,e  v.ste.l  in  his  le-al  j-ersonal  I'epre.senlatives  from 
'imp  to  time,  and  suhject  to  the  i)ayment  of  his  deh'.s;  and 
that  .so  fai-  as  the  prni)ei-ty  was  not  disj.osed  of  by  deed,  will, 
contract  or  other  elTectiial  .lisp„sition.  it  slnmld  he  distributed 
in  the  same  matn.er  as  personal  i.roperty  not  so  disposed 
"f   ('/). 

In  1!l|()  (r)  these  provisions  ,.f  Die  Devolution  of  Mstates 
Act  were  sui>crscded  hy  the  ,.r..vision  wliich  is  now  contained 
in  K.S.O.  1<)14,  e    !]!».  s.  :!.  as  follows: 

».-(l)  All  real  iiiid  personal  property  «hicli  is  V(st<.d  in  anv 
prr.-^oM  wiihoiit  a  rif;lit  in  an.v  other  i.eison  to  take  by  .survivorship 
shall,  on  Mis  drath.  ■..I.ether  (, .slate  or  intestate,  and  notwilhstandinft 
an.v  icsiam.nlar.v  disimsition,  devolvp  to  and  become  vested  in  hi.s 
personal  r.pn  s.  nlalive  fioiii  tim.'  to  tim.'  as  tnistee  for  the  p.rsons 
h.y  lau  b,.Mrli(iall,v  enliilrri  ^pcivio  and.  .subject  to  the  payment  of 
his  d.  Ills  and  so  far  as  such  iirop,rly  is  not  disiio.srd  of  by  dr,  d,  will, 
contnui  or  ,.tl,,  i  rff.rtiial  disi.osiiion.  the  .same  shall  it.-  adniinis- 
tend.  drali  uith  and  distributed  a.s  if  it  weir  per.sonal  iiroprrtv  not 
so  disposed  of. 

(L")   Tliis   siclion   shall   ap|.ly   to   pr riy   over   which   a  person 

i'\irul<s  In  will  a  y.ncral  [lowrr  of  ai.;.,,intment  as  if  it  \ur,-  prop- 
•  Tty  vist.d  in  him. 

(■■■)    This   siriH.n   shail    not   apikly   lo  estate:;  tail  or   to  the  |.er- 

*"'"•''  !"■ '■'>•  '•^'■''P'  chalfcls  r..al,  of  :my  iierson  who.  at   the  lime 

ot  bis  death,  is  doniioiled  out  of  Ont.ario 

In  tlie  same  year  (.vi    there  was  enaeleii  a  iirovision,  spe- 
cially  applieaiiie  to  pr<,perty   vested    in    trust    or   by    way  of 


i:     51 B 


('/I  I''  \'.  c.  :':'.  ss,  L'.  :;.  i.  (;iaiii-..  co  was  aiiiriidcd  in  I'm.'  so 
as  to  i.i:,iir  th.  si;itutr  api.lir:ilil,.  to  -all  ,  si:ites  o'  inh<.ritanc..  in 
t'"-  >'i:.].,r,  „,id  all  ,st:il,s  h.ld  by  il„.  •].,., -asid  for  th..  lif-  „t  au- 
oih.  r.  iu  any  i,i„.,i„,iis  „r  I:,  f.  ditam,  ,:!..  ,»  Onlario  wh,.||„r  .„r- 
pori':il  or  in(.()r|iorial."     1'  h",  7.  c,   l,  .<.  :; 

''•  '"  '■■  "•  c  .'.<;.  s.  :;.  adoiitiiii;  in  substant.-  ihr  lanuuaue  of 
till    l-;ii;;li:-li    Land   'ri^insf.  r  .\ri.    lf^!i;.  s,   1. 

(i:    !•)  K.   ..  r.  .,i,,  s.  s.  .iduplin^  in  .^uijslaiiii.  the  lan;uium..  ol  the 
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mortfrafTP,  which  is  now  pontaiiiod  in  the  Dovolulion  of  Es- 
tates Act.  R.S.O.  1914,  c.  119,  s.  8,  as  follows: 

8.  Wher.'  an  estate  or  intere.st  of  Inheritance  in  real  property 
Is  vesU'd  on  any  trust  or  by  way  of  mortgage  in  any  persoi  solely 
itie  same  shall  on  his  death,  notwithstanding  any  testammC-.ry 
di.spo.sition,  dovolvp  to  and  become  vested  in  his  executor  or  admin- 
istrator in  lilte  manner  as  if  the  same  were  personal  estate  vesting 
In  him  and.  according.y,  all  the  like  powns  for  only  one  of  several 
Joint  executors  o-  administrators  as  well  as  for  a  sin;;!.'  executor 
or  administrator  and  for  all  the  executors  and  ivdministrators  to- 
gether to  dis|)ose  of  and  otherw-se  deal  with  the  same  shall  belong 
to  the  deceased's  .xecutor  or  a  Iminlstrator  with  all  the  like  Inci- 
dents but  sttbjecl  to  all  the  lik(  i  ishts.  equities  and  obligations  a', 
if  the  same  were  personal  estate  vesting  In  him,  and  for  the  pur- 
poses of  this  section  the  executor  or  administrator  of  the  deceased 
shall  he  de-nird  in  law  his  heirs  and  ;issigns  within  the  meaning 
of  all   trusts  and   powers. 

Tlic  cfCoct  of  those  statutes  is  to  fender  iiinKH-cssaiy  and 
iiio{)ciafive  nn.v  <leviso  of  mort-Wfied  hiiid  so  far  as  the  le^al 
estate  is  concerned  as  that  estate  now  devolves  on  t!ie  per- 
sonal representative  of  the  mortj,'af;ee  notwitlistandinj?  any 
testamentary  disposition. 

It  is  further  yn-ovided  hy  tlie  Devolution  of  Hstates  Act. 
s.  7.  as  follows: 

7.  When  any  part  of  the  real  proi)erty  of  a  aeceased  person 
vests  in  his  personal  represent.ative  under  this  Act  such  , personal 
representative,  in  the  interpretation  of  .any  Act  of  t!'i:.  Legislature, 
or  in  the  construction  of  a.iy  instrument  to  whioli  the  ,;  c(ased  was 
a  party,  or  under  which  he  is  Interested,  thvU.  tt,iile  the  rstati  re- 
mains In  him,  be  deemed  in  law  his  heir,  a  respect:  "uch  part, 
unless  a  contrary  intention  appears;  but  nothing  in  tliis  section  shall 
affect  the  beneficial  right  to  any  property,  or  llie  construction  of 
words  of  limitation  of  an>  estat(>  *n  or  by  any  deed,  will  or  other 
instrument. 

English  Conveyancing  Act,  ISSl,  s.  Sn  except  that  in  ilie  English 
Act  the  words  "a  chattel  re.al"  occur  instcid  of  "personal  estate"  aud 
the  oipening  words  are  "where  an  est.ate  or  inlirest  of  inheritance, 
or  limited  to  the  heir  as  special  occuiiant.  in  any-  temnients  or 
hereditaments,  corporeal  ot  Incorporeal,  is  vested  on  any  trust,  or 
by  w.iy  of  niortEace."'  .',r.  to  tl-.e  KngHsh  trpisiafinti.  =•.'  IS  R  r  at 
pp.    211  243. 
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If   is  fiirllR.r  provided  l)y  tlio  Dfvolutioa  of  FOstatcs  Act 
that    ival-  piMiKi-ty    not    (lis|)o.-;.',l    of.    convi'yo.l    to,    .lividei) 
i>i-  distrihutcd  amoiif;  the  |)ersoiis  beiieticiiilly  entitled  tlu--cto, 
l«y  the  personal   lepivsentative  within   three  years  after  the 
death  of  the  deceased  peison  shall,  siihjeet  1..  the  Land  Titles 
A.'t  in  the  ease  of  land   re-istered  under  that  Act.  at  the  c.\- 
piratioii  of  that  period  |)e  thenceforward  vested  in  the  p(  I'sons 
hetietiendly  entitled  theretounder  the  will.ir  upon  the  intestacy 
or  their  assiirns  without  any  conveyance  l>y  the  personal  re- 
presentative.    The  vestinu-  of  th.^  propeity  under  the  .statute 
may,  however,   lie   postponed,   or.   in   si.ine  circumstances,  de- 
feate.l  jifter  havin<r  taken  place.  I.y  ii,e  rcLristration  or  suc- 
cessive re._'ist rations  of  a  caution  or  cautions  hy  the  i>ersonal 
representative   >ti.     If  the  will  li.is  not  I.een  proved  or  re!,'is- 
tered  or.  in  th<.  case  of  intestacy,  if  leiters  of  adiriinistratirui 
have  not  heen  -ranted,  no  title  to  Ian. Is  will  vest  in  the  jier- 
sons  lienelicially  entithd,  .,r  in  any  purchaser  from  them  un- 
less iuid  until  the  consent  in  wri'in^'  of  the  Trcasurei-  of  On- 
taiio  to  the  vest  in;:  of  such  title.  <ir  a  ccrtiticate  of  the  refristrar 
of  the  propel'  surroirate  court  showinir  thit   a  st.'itciMciit   has 
heen   tiled    nndi  r   the   Suceessiou   Duty    .\et.     has   been    re^'is- 
tered  {iD. 

5 124.   I'diiini  nl  in  id.si  of  ilniUi  (if  mortijiioi  ( . 

It  is  proviiied  in  Ontario  by  the  Mort^'ajres  Act,  H.S.(). 
n>l4.  c.   112.  s.   11.  MS  follows: 

11.  Til.'  tia.viiieiii  in  poixl  failli  of  any  inone.v  to  and  lh<>  receipt 
thereof  by  the  survivor  or  siirvivor.s  of  two  or  more  niortKaKoes. 
or  ilie  executors  or  adiiiini.stnitors  of  such  survivor,  or  their  or  his 
assigns,  sliull  effecmally  cliscluwKe  the  in  r.son  iiayins  the  sain.'  from 

(O  R.S.O.  t;ill.  c.  110.  ss.  Ki  ff.  Tliis  stuuitory  ve.stini-  without 
conveyance  was  originally  enacted  in  ISftl  by  51  V.  c.  18,  the  iicriod 
nienlioned  beinj;  twelve  inonth.s.  The  inriod  was  in  1902  extended  to 
three  year.s  by  L'  E,  7,  c.   17. 

((.•)  Add.-d  iu  ir»is  by  s  (;.  5,  c.  m.  s.  l'j. 
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seeing  to  Ihr  application  or  heins  answcrahlc  for  the  misapplication 
tl'crcof,  unless  the  contrary  i.i  oxpnssly  dtrlari'd  by  the  inslninunt 
cri'atinK  the  security  (r). 

A  siiiiiliir  iinivisioii  is  ciiilHxlicd  in  the  Titlstcc  Act.  R.S.O. 
\'.i\4,  f.  121.  s.  'J(i.  tho  ili(V(>rciK'(s  in  wurdiiiir  IxiiiLT  tli;it  tlio 
latter  si';-tioii  (units  tlic  words  ••in  (rood  faitli"  iind  tin  uords 
"irdcss  tlio  contrary-  is  expressly  dcclai'fd  liy  the  inslrinii' lit 
(Tcatinir  the  scfiirity." 

It  seems  inipossilile  to  reconcile  these  [nox  isions.  .iiid  there- 
fore it  is  apprehended  that  in  ease  of  eontliet  the  llrst  one  (i" 
the  Moitsrafres  Act)  must  ijive  way  to  the  second  (in  the 
Trustee  Act)    {w). 

There  is  nothin>r  in  the  enactnient  .just  quoted  which  affects 
the  jiciieral  rule  that  pa\nients  to  trustees  must  he  made  to  all 
the  trustees  jointly,  or  on  their  .joint  .-eeeipt,  or  to  their  at- 
torney authorized  hy  them  all  to  receive  the  money,  tliou-jrh 
the  receipt  of  one  of  several  executors  woiild  i)e  ^'ood   (s). 

!n  cases  not  covered  hy  the  statute  the  person  payinir 
money  to  the  survivor  of  two  inortyairees  is  still  snh.jeet  to  tho 
eipiitable  ohlitration  to  ;■■(■  to  the  application  of  the  money. 
The  statute  ai>plies  only  to  the  payment  of  iiKiney  and  does 
not  protect  a  mort^Msror  who,  instead  of  aetually  payiiii,'  the 


(I)  This  Kioiion  is  similar  in  tirius  to  a  piovision  contained 
in  th<'  Kn^lish  slainie  7  and  S  V.  r.  Tti.  The  English  statute  was, 
however,  repealed  by  S  and  9  V.  e.  lOi!,  and  lour  yea-s  ii.ter  its  re- 
eeal  in  Eimland  it  was  enacted  in  l'i)per  Canada.  .S(>e  Dilke  v. 
Douglas.  ISSii.  ,")  O.A.H.  «;!.  at  pp.  TC,  77.  where  the  reiusons  for  the 
repeal  of  the  statute  in  Enuland  are  stat<'d  and  its  uuanins  is  ex- 
plained. 

(w)  Armour.  Real  Property.  2iid  ed..  p.  21,>.  referring  to  Uoston 
y.  U'lievre.  I!s7ii.  L.K.  3  I'.t'.  iri7.  at  p.  liiJ,  where  it  w;us  held  that 
oonsolidati'd  statutes  must  be  construed  collectively  and  with  refer- 
ence to  one  another,  just  as  if  they  wen'  sections  of  one  statute 
instead  of  being  separate  acts. 

(r)   Ewort  v.  Snyder.  lHii7.  13  Gr.  55.  at  p.  ,')7. 
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(Iclit.  Intel's  into  some  diftVrcnt   iirriinyeini  nl     for    s('<'iirifi(r 
if   (i/i. 

It  is  Iiiiilicr  |iro\iiinl  liv  the  .Merciiiitiie  Lmw  Aiiieii(ltneiit 
Act,  If.S.O.  I!tl4.  c.  l;!:!,  s.  4.  iis  follows: 

4.  (1)  W  111  IT  in  u  niortniisf  i>r  an  oliliKiuion  for  puynunt  of 
money,  or  a  iranster  of  niort.ta;;)'  or  of  sueli  olilinalion,  niadi'  after 
the  Isl  <tay  of  July,  18KC,  tin-  s\ini,  or  any  part  of  the  sum,  advanced 
or  oHlns;  is  expressed  to  lie  advanced  by  or  owinj;  lo  more  jiersons 
than  one  out  of  money,  or  as  money,  belonuin.i;  lo  tliem  on  a  joint 
account,  or  Ahire  a  mori.ua;;!'.  or  siieli  an  ohlinatlon.  or  such  a  trans- 
fer iH  made  to  more  persons  than  one.  Jolnlly.  and  not  In  shares, 
the  niorlsav  momy.  or  otiier  money  or  money's  wortli.  for  the  time 
beinK  due  to  such  persons  on  the  niortjMse  or  olilication.  shall  l>e 
deemed  lo  be  and  remain  iiumey  or  money's  worth  Ijelonping  to 
those  per.sons  on  a  joint  account,  as  between  thrm  and  tlie  morlsapor 
or  obliiior;  and  llii'  riceipt  in  writing  of  the  .siirvlvc.rs  or  last  sur- 
vivor of  them,  or  of  the  personal  representatives  of  the  Uist  survivor, 
shall  hi'  a  complete  disrharj;e  for  all  money  or  money's  worth  for  the 
tinii'  hein^  due.  nolw  ilbslanding  any  notice  lo  the  payer  of  a  sever- 
anci'  of  the  joint  aieount. 

(!')  This  section  shall  apply  only  if  and  as  far  lus  a  contrary 
inti'ntion  is  not  expressed  in  the  morlfiap'.  or  obli|;ation  or  transfer, 
and  shall   have  iff.  ci  subject  to  llu'  terms  thereof. 

All  iietion  for  foreelosiire  iii-iy  be  in.iiiitaiiicil  iiy  the  niii'- 
vivor  of  two  iiiortu;ij;(>es  on  a  .joint  iiccoimt  (  :  ). 

Where  ,1  iiioi'liinu'ce  of  land  has  iUoil  without  havintr  en- 
tcfcil  into  tlie  possession  or  into  the  fcceiiit  of  the  rents  aii'l 
prolils  thereof,  .'iiid  the  money  iliie  in  respect  of  ilie  nioi'ts^ajie 
has  lieeii  paid  to  a  person  entitled  to  reeeive  the  s.iiiie  or  .siieh 
peisnii  eiiiisetits  to  an  order  t'or  the  leeoii. cyanee  of  the  land. 


(»)  liilki-  v.  Iloutilas,  mv/ixi.  In  any  ciuse  it  appears  thai  in 
view  of  I  111-  pr.sint  provisions  of  the  I{r.'.;istry  .\ct  even  in  the  case 
of  acliuil  pa.wiicnl  the  survivin.u  mortf;a};ee  cannot  alone  execute 
a  di.'4ehar.i;e  wliicli  upon  n^istration  will  operate  :us  a  reconveyance. 
As  in  tlie  case  of  thi-  death  of  a  sole  mortuasee  or  of  both  or  all  of 
two  or  more  moil  pallets,  the  personal  repn  s.ntativis  of  the  deceased 
mortuap'r  or  mortuaaees  must  join  in  rxecutint;  thr  discharge.  See 
chaptiT  in,  Ii)M  Inn  (/•■  i,r  l!i  i  nnif  infinr,  SlS."i. 

(:)    See  chapter  J4,   Ailmii    fm    Fani  !-,.s!ii-r  nr  Suh .   523:!. 
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the  court    may    in    (•criniii    ciiciinisliiiiM's    make    a     vcMti 

Ill  fiisc  of  ;i  lH'.|U(st  of  .1  iilort};ji},'c  iiKicl.liNliii'ss  »<)  the 
muftt'ii},'or,  the  cxicutois  may  hv  coiiii.i.ll,.,!  to  .lischaiw  the 
iiiortj.M-c  iK'foiv  payment  liy  the  moi-tira-ior  of  his  other  iii- 
"IcIilcdrHsN  to  the  . ■state  (  /) ) . 

?IL'.'>.    Trinisiiii.ssio,,   khiIii    tin    /.and  Till(s  Arts. 

In  Maiiitoha.  Saskatehewaii,  Allierla.  aii.l  the  Northwest 
Territoviis.  land,  upon  the  deatli  of  the  owner,  pa«.ses  to  his 
personal   representative  (v). 

I'rovisioM  is  nuKh'  l.y  the  Keal  I'roperty  Aet  of  Manitoba 
aii.l  the  Land  Titles  Aets  of  Saskatehewaii,  Allierta,  theXorth- 
ucsl  Territories  ami  (»iitari(i  for  the  u -listration,  on  his  own 
appli<-at  (ill.  of  the  person  entitled  liy  traiismi.ssioii  to  any  land, 
iiiorluMije  (ir  eiieuinl.iaiiee  I  laii.l  or  eharire  in  the  ease 
"f  (  >iit;ii-io). 

The  .Maiiitoha  IJeal  l'roper1.\  Act  provides  that  if  the  ap- 
plicant liecoiiies  re^'istercd  as  the  owner  of  any  land,  mortfrage 
or  eiicumliraiice  as  executor  or  adtiiinistrator  of  a  deceased 

person  he  shall  tlieren| .in  case  of  niort>ra^'eor  encuiiilirance. 

lie  invested  with  all  the  ri-rhts  and  |>owers  which  the  deceased 
owner  was  possessed  of  ((/).  and  that 

cver.v  (■.rlificale  of  lit),,  is.siicd  lo  mi  .xccuior  or  administrator  or 
inislcc  ii.id.r  a  will  .  .  .  .sli.ajl  describe  llie  owner  as  .such  .-xccu- 
ior, a.iniinisiraior  or  tnislcc,  and  the  will  shall  be  deemed  to  be  em- 
tiodled  in  and  to  form  (larl  of  thi  rcrtitir.ite  of  title;  and  the  execu- 
tor, lulmini-stralor  or  inislee  .shall,  wh.  n  so  dcscribi-d,  hold  the  land 
in   rcspcd   of  which   he   is  nf;isieivd   ii|u,n   ihe   iru.^l.s  and   for   the 

(")    Se<'  chapicr  l!i.  Itisihaiiii-  i,r  l!iii,„r<iiiinti:  SISB. 

('')    Aicli.r  V.  Severn.  ISSli,   IJ  O.K.  IJ],-,,  14  o.A.K,  T23. 

('■)  R.S.M.  V.nr,.  c.  ,->4,  s.  I'l:  rj.S.S.  ]«ii<l,  r.  13.  s.  L'l,  Sask. 
sialnlcs,  \<m  (L'nd  scss.).  c.  IS,  s.  Ho;  Alia,  stalulc!^.  l!in«,  c.  1!»,  s. 
-:  K  S.r.  l!i(i(;.  c.  llii,  s.  .-,.  See  Tlioiii.  The  Canadian  Torrens  Sys- 
ti  ii,  ]<],.  L'4I<  ff.  for  a  discussion  of  the  siii-jcct  of  transmission. 

('!)    K.S  M.    1!)13,   c.    171,   s.    IL'8. 
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purpomd  to  wliicli  tin-  saiiu'  i.s  «ii1)J<tI  Ii>  law,  iind,  lufori'  r.KistcrliiB 
any  dcitiny  wllli  llu'  land,  ilir  dixirlrl  r.^islrar  shall  satisfy  lilii^s.lf 
that  siicli  dcalins  Is  In  accordaiKv  wlili  such  irtists  or  iniriios.H  (<  ). 

Ill  Sa>l<Mti'li('\viin,   AlhtTla   ami   llic   Northwest   Tcrritorit'H 

it  is  proviilcd  tiiat  ii|m,ii  the  iv.'islrat inn  nf  llu-  iiiipli'-atioii  and 

the  <l(MMiiiieiils  aiillinri/  iii:  llir  eMciilor  or  ailiiiiiiislratdi'  to 

ailiiiiiiisttr  tlie  estate  of  the  (hccased  owner  tlie  exeeiitor  or 

iidminislratof  shall   he  dii'iiied   to  he  the  owner  I'f  the  land, 

liiorts-'iiue   or    eneuiiilii;inc(  .    ,is   tlie     ease    iii.iy     he    i/i,     and 

it  is  further  piovidid  in  .Miieila  and  ihe  Northwest  Territor- 

it les  that 

any  person  nKlslered  In  plare  of  a  dcciasfd  own.r  .shall  hold  the 
land  in  n  spec!  of  wliiili  In-  is  nuisl.nd  npon  the  trusts  and  for 
Ihe  piirposrs  lo  whieh  the  saiiie  is  applieabh'  by  this  Act  or  by  law 
and  siibji  ct  to  any  trusts  and  eiiniiies  upon  which  the  deceas.-d 
owner  hrld  Ihe  saiiu':  but  for  ttie  piirpo.se  of  any  re);istirid  dialin^is 
with  siKli  land  hi'  shall  he  deemed  to  be  the  absoUili-  and  b.neficial 
own. T  thereof   («). 

Ill  S.iskatehewaii  n  |'ro\ision  siiiiil.-ii'  to  ttuit  .just  (|iloled 
was  f(iriiiei'l\'  in  foiei-.  Im!  it  is  now  |iro\ideil  in  that  provinee 
a.s  follows: 

(1)  Kor  the  purpose  of  iiuirierc-d  dealing  the  pers<in  lo  wlioiii 
':."d  of  a  deceased  owner  has  been  transuiitted  sliall.  subject  to  the 
ne.\t  following  siibse<iiiin,  ]«■  <■!■  lered  tlie  absolute  owner  thereof, 
but  he  shall  mverthel,  ^^s  hold  the  1;  nd  upon  Ihe  trusts  and  subject 
lo  any  etiuiiablc  claims  with  which  it  was  affected  before  trans- 
mis.sion. 

(!')  The  resislrar  shall  not  riijisier  any  transfer,  luorlpaKe  or 
other  instrument  exiciitid  by  tln'  (xeciUor  or  adininislralor  except 
an  application  lor  transiiiissiim  or  a  caveat  or  a  discharge  of  niort- 
SaRC.  unless: 

((I)  A  rerliticale  of  the  oHicial  guardian  made  subseiiueni  to  the 
date  of  yirant  of  letters  probate  or  adminisiration.  or  of  reseabng 


«  K 


fe)    U,.S..M.   mis,  c.  171,  s.  76. 

(')   Sask.   sUitutes,   lf>i7    (I'nd  s.'ss.),  c,   18.  ss.   Ill,   142;    Aita. 
statutes.  Ifiofi.  c    21.  ss.  74.  7.'):   K.S.f.  Umfi,  c  lid,  ss.  11,-j,  120. 

((/)    Alia,  statutes.  l!Mir,.  c.  24.  s.  7fi:    U.S.C.  1906.  c.  110.  s.  121. 
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thiTcof,  that  he  hiia  8atlsfl,.(l  liiiusrlf  that  ih.TP  arp  no  infants  In- 
t<r.!<t,.d  lu  Ihp  eetafe  of  the  dfCfa».d  owmr,  /las  hr.n  fllrd  with  tlio 
rPKtstrar:   or 

(ft)  Tlip  insiriim.ni  to  bf.  rrKlst.r.-rt  Ik  accompanl.  .1  by  tho  con- 
Bent  of  iUc  olllrlal  snardian  to  thr  proi.oR.d  dralins;    or 

(c)  Th..  lnsln.n...ni  to  1...  r-Blsirrrd  Is  aooonipaniid  bv  an  ordor 
of  a  Jt.dc..  of  a  ro.irt  of  conip.-t.ni  jurisdiction,  authorlzmR  th.. 
th.'  iiro|H>s.'d  dcaiins   (h). 

In  Oiitai-io  it  is  provide.!  tiiat 

any  p.Tson  nKistrn^d  in  th..  |.iac..  of  a  drcf.a8..d  own.-r  shall 
hold  th..  land  or  chars,.  In  r,.sp,.ot  of  which  he  is  n'Rlstered. 
upon  th..  trusts  and  for  th,.  p.,rpos,.s  to  which  the  sam,.  Is 
appllcabl,.  by  law  and  subj.^ct  to  any  Mnr..«ist,.rt.d  estates  rlshls 
lnter..8ts.  or  ..initl.s  si.bj..ot  to  which  th,.  deceas,.d  own.r  h.Id  the 
satne:  but  otherwise  in  ail  respects,  and  in  particular  as  res,N.cts 
any  ne^nlmd  d.alinKs  with  such  land  or  chorKe.  he  shall  be  in  the 
same  position  as  If  he  liad  tak.n  such  land  or  charp,.  under  a  trans- 
fer for  a  valuabi,.  considiiation  (i). 

It  will  1)0  oh.soivr.l  thii*  iill  th,^  staliitcs  lefefrcl  to  aio  .sim- 
ilar ill  ,.nVct  as  lofrai-ds  the  relati.ms  I.etween  the  pcr.s.mal  i-c- 
I.ies,.|itative  or  ti-iistee  in  wIh.s,.  name  the  land  or  iii.)it'„'a5,'e 
is  rey::.st,.fe.l  and  the  peison.s  I.enefieially  entitlc.l.  hut  as 
re-anis  ,lealin.j;s  between  tlie  r,.-istere,l  owner  an.l  thinl 
parties  there  are  fiinijaiiientai  dilliniii-es. 

in  .Mhei'ta  and  the  Northwest  Territoi'ies  no  iliity  is  east 
upot,  ihe  r..j.Mstiar  of  .satislyinir  himself  that  the  re^'isiere.l 
owner  in  makintr  a  transfer  or  miit^M-e  of  llie  ,l,.e..a.s,.,l  own- 
er's itit..rest  is  aetin;.'  in  aeeonlanee  with  the  tni.sts,  an.l  a  piir- 
ehasei-  or  mortiraj^ee  takin-  in  jr,,,,,!  faith  froiu  th,.  re^Mstere.l 
owTu.r  will  obtain  a  wood  title  upon  fesjistrati,.!!  even  thoujjh 
the  re^rstered  owner  is  (.Miilty  of  a  hreaeli  of  trust.  In  Sas- 
katehewan  also  the  piir<.ha.s..r  .)r  inort^Mu'ee  fr,.in  the  ref,'istered 
owner  will  obtain  a  !.'ood  title  in  similar  eirenmstanecs  upon 
ref,'istration.  The  henefieiaries  of  the  estate  of  the  deeejused 
owner  are  to  some  extent  i)roteeted  by  the  provision  of  the 
statute  prohibit  ill!,'  the  retristi'ar  from  leKistoring  a  transfer 


(h)   Sa-sk.  statutes,  1'i17  (2nd  scss.)   c.  IS, 
(t)   R.S.O.  1914,  c.  126,  8.  59. 
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or  mortK'iKe  oxoculcd  l)v  tlio  it'ixiNlcrod  owner  uiJeHH  the  in- 
HtruiiKMit  is  a('c()iii|>imii'<l  tn  the  ci  rtificjitc  <ii'  coiiwiit  of  the 
oftioial  iruimliaii  or  the  onlcr  of  a  juiljfc,  but  in  other  rcHpt-etH 
the  ri'niNtrar.  ax  in  Alberta  iinil  the  Northwest  Territorien,  is 
unth'r  no  responsibility  as  to  the  rijrht  of  the  reKistered  owner 
to  make  the  transfer  or  niort(.'a^e. 

In  Manitoba,  on  the  other  hand,  if  .1  |iorKon  npplieH  to  be 
TVKistered  as  owner  in  his  eapaeity  of  exeeiitoi-,  adininiHtrutor 
or  trustee  under  a  will,  he  is  ile.seribed  as  sueh  in  the 
eertifiente  of  title,  and  no  in.strument  exei'Uted  by  him  pan  he 
retristered  \ni1il  the  registrar  satisfies  himself  that  it  is  in  ae- 
eor-danee  with  the  trusts  or  purposes  ui)on  or  for  whieh  the 
retristered  owner  holds  the  land.  The  ri^rlit  of  the  registered 
owner  to  make  a  tr'ansfer  or'  mortjraw,  and  the  duty  of  the 
renisM'ar  in  dj^idiiij;  whether  an  instniment  should  be  rcfris- 
tored.  ai'e  therefore  governed  by  the  oi'dinai-y  prineiples  of 
law  relatin'T  to  exe<'utors.  administrators  and  trustees  (,;'). 

The  provisions  of  the  Ontario  statute  idmve  (pioted  arc  not 
so  s])ceifie  as  those  of  the  Manitoba  statute,  but  aeeordinj;  to 
I  lie  iirnetiee  jn'tually  followed  in  Ontai-io,  th(-  result  is  in  some 
respects  similar.  A  person  who  applies  to  l)e  refristerinl  as 
owner  in  his  eajiaeity  of  exeeutor  or  admini.strator  is  so  de- 
seribed  cm  the  reiristor.  and  a  transfer  or  mortKage  made  by 
him  eannot  be  I'efiistercd  until  the  ma.ster  of  titles  is  satisfied 
that  sueh  exeeutor  or  admini.strator  has  power,  either  by  the 
terms  of  the  wiil  or  uniler  the  Devolution  of  Kstates  Act  or 
other  statutory  authority,  to  transfer  oi-  to  morljra^e  for  the 
purpo.se  proposed. 


(/)  Ct.  TliOiit.  Tlir  I'ariiKlian  Turrcns  Systilii,  pp.  252,  2,")3.  In 
till'  ra.sf  of  Manitohii,  a.s  in  Ihc  CiUic  of  Hie  oilier  provinces,  the  sen- 
cral  rule  i.s  that  no  lutniorandiini  or  entry  of  any  notice  of  trusts 
shall  be  made  upon  the  register.  See  tlu'  statutory  provisions  re- 
fcrrt'rt  to  In  chaptrr  1(1.  Tlir  l.nnil  Titlr.s  Aits,  i'.n.  The  treatmint 
tn   MrtnttotrH  of  *rurt=  ufir,:ii^  ttinit-r  :i   wlV:   i^  llu-rcforr  rxcrptionai. 


'■"^-^w.; '  fiL  triHSL' 


PART  IV. 

PERSONS  CLAIMING  UNDER  THE 
MORTGAGOR. 

CHAl'TKU  XIV. 

Tkansfiorkk  or  tiik  Kyrnv   w   !{ri>r:Mi-ri(i.v. 

§l:!l.  Miii'tv'aj,'«'  »(  \\\v  ('<|uitv  of  rc<lcniiiti(iii.  p.  22't. 
§132.  Absolute  transtVi-  of  the  ('(luity  of  icilrnipiioii,  p.  2:!(t. 
§13:}.  Personal  liaMlity  of  inort!.'ai;oi'  to  iii()it<„'a«i'f,  p.  2:!.{. 
^134.  Ohlitjatioii  of  triiiisfficc  to  iiidfiiinifv  tniiisfiTor.  p.  234. 
§13.').  Mortk'aKet'  enlitlcl   to  eiifom'  iiuiciiiiiity  only  if  it   is 

a.ssi(,MUMl  to  him.  [>.  23!l. 
§13(i.  Mortjiastee  may  .lisahle  hiiiLsclf  from  .-nfoicinur  indom- 

nity.  ().  241. 
§137.  Marshall inir  and  siil»r<>!.'ation,  p.  243. 
5 138.  Case  of  transfer  of  one    of  two  pareels    siili.jeet  to  a 

eommoii  mortsfaire,  p.  24r>. 
§13».   Case  of  transfer  to  diftVrenf  persons  of  two  pareels  .si  i- 

jee*  to  a  <'onniion  niortHrau;e,  p.  24(i. 

§131.   Mi)rt(/ii,/,    ijf  tin    uiiiilii  of  n (lnnttli»ii. 

If  the  owner  of  land  has  niortjraired  it  he  retains  merely 
an  interest  whieh  is  nsiially  called  his  equity  of  redemption 
(").  Jle  may  siil>se(iuently  either  mortjraw  this  int. Test  or 
transfer  it  al...nlntel\-. 

(11)  Of  coiuKc  if  Iho  mortuasor  Mas  not  iiiihI.'  ilif:nilt  h.'  has  a 
l.jial  or  eontrannal  rislit  to  ndefiii,  and  llic  l.rni  ■•,,,uit.v  of  n- 
itiinpiion"  only  Ixeoiurs  upiiropriato  after  111..  lrf;al  or  lontrarliial 
riulii  has:  be.  n  forf.ll.'.l  Tliis  distinction  i.s.  liouvv.r.  not  iniporlant 
("v  til.,  piirpose  of  this  chapicr.  ar.d  ihtToforc  it  is  convfuimt  to 
M'i!:j-,v  iuT.-  th.  iisiiiii  piiuii.c  of  relrrrinK  lo  tlic  interest  which  tUc 
niormaaor  hxs  in  the  iiioft^-aiied  lands  as  lii:.  ,.<uiit.v  of  red.inpiion. 


'I 
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The  foi-mer  transaction  in  common  parlance  is  a  second 
mort{,'a»,'e  of  the  hind,  althmiffh  in  fact,  if  the  first  mort,>,'age 
is  a  lef,'al  mort",'a{,'c,  tlie  suhjct-t  niattera  of  the  two  mortgages 
arc  different.  The  second  mortgaf,'e  is  a  mortf,'age  not  of  the 
land  itself  but  merely  of  the  ri^'ht  to  redeem  the  first  mort- 
ga),'e  [b).  The  effect  is  to  transfer  to  the  second  moil5,'agee 
the  rifjht  to  riKleeni  the  first  mortfjafre  and  to  create  in  favour 
of  the  second  mortgu^'or  a  new  right  to  redeem  the  second 
mortgage.  So  the  mortgagor  may  by  a  third  mortgage  trans- 
fer his  ri^'ht  to  redeem  the  second  mortgage  and  create  in 
his  own  favour  a  new  right  to  redeem  the  third  mortgage, 
and  this  jirdccss  may  l)c  contiuucil  indefinitely.  The  result 
always  is  tliat  the  mortgagor  retains  only  the  right  to  redeem 
the  latest  mortgage,  he  having  transferreil  his  rifjrht  to  re- 
deem the  earlier  moitgages  (c).  At  any  given  time  the  mort- 
gagor's so-called  e(iuity  of  redemj)tion  con.sists  of  tlie  right 
to  redeem  the  latest  m  >rtgage,  and  he  may  either  mortgage 
that  equity  or  transfer  it  absolutely. 

§Ki2.  Ahsnluh'  trnnsfn-  <,f  (hi   equity  of  redemption. 

If  tlie  mortgagor  transfers  the  equity  of  redcmi)tion  ab- 
solutely, the  effect  is  that  the  transferee  becomes  the  pei'son 
entitled  to  redeem  the  only  mortgage  or  the  latest  mortgage, 
as  the  case  may  be,  and  the  mortgagor  retains  no  interest  in 
the  land  (//).     The  new  owner  of  the  C(iuity  of  redemption 


(6)  If  the  first  niorisaMv  is  a  ligal  mortgage  the  second  mort- 
gage is  ncct.ssariiy  an  Kiiiiuiblo  mortgage.  See  chapter  5,  Equitable 
Mortydyi'n,  §41. 

((  )    Sec  chaptiT  L'.'.  AiIkih  fur  lliibimitUin.  i2')\. 

(il)  The  vendor  may  of  course  liave  a  lien  for  unpaid  purchase 
niomy,  eiiher  secured  ijy  ii  luortgage  from  the  purcliaser  or  not  so 
secured.  As  to  the  validity  of  the  equitable  lien,  or  of  the  mortgage 
taken  to  secure  it,  as  against  subseriuent  purcluusers  or  mortgagees, 
see  ctiapler  7,  Hquitalli  Principles  iioverning  Vnontti  s.  chapter  S, 
T>--    i'fili^trii  Art.  ;iiid  chapter  10,   Thr  Land   TilUi,  Arts. 


1132.  absolute;  transfer  of  kquity. 
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may  now  cither  mortgage  the  equity  of  redemption  or  trans- 
fer it  absolutely,  and  as  often  as  the  e(|uity  of  redemption  is 
transferred   absolutely   the   same  alteiwialive   presents   itsi^If. 

It  is  therefore  api)arent  that  the  transfer  of  tiie  ('(piity  of 
redemption,  which  is  the  subject  of  tliis  chapter,  may  be  a 
transfer  by  the  original  mortgagor  or  a  transfer  by  a  peison 
who  is  himself  :i  transferee  of  the  eipiity  of  redemption,  and 
that  the  subject  matter  of  the  transfer  always  is  tiie  right  to 
redeem  tlie  latest  mortgage  only,  if  there  aiv  two  or  more 
niorttrages. 

A  mortgagor  may  assign  any  rights  incident  to  his  owner- 
ship of  the  e([Uity  of  redemption  (f),  but  where  the  e<piity  of 
redemption  was  valueless,  and  an  assignment  tiicrcof  was 
made  merely  for  the  purpose  of  eiutbling  the  assignee  t()  im- 
peach for  the  benefit  of  the  assignor  a  prior  mortgage  on  the 
ground  of  fraud,  the  assignment  was  held  to  .savour  of  cham- 
perty and  no  relief  was  granted  to  tlic  assignee  (/).  Where, 
however,  the  a.ssignee  takes  benetieial]\  and  the  assignment 
is  not  made  merely  to  enable  him  to  sue  in  respect  of  the  al- 
leged fraud,  it  would  seem  that  he  may  nutintain  the  action 

A  mortgagor  cannot,  io  the  injury  of  an  assigiU'C  of  the 
cijuity  of  redemption,  receive  rent  from  a  tenant  of  the  nn>rt- 
gagcd  i>remises  in  advance.  Where,  therefore,  a  mortgagor 
nnide  a  lease  of  the  mortgaged  lands,  and  gave  an  ordci-  for 
rent  in  advance  to  the  mortgagee,  to  be.  and  which  was,  ajv 
plied  by  him  in  discharge  of  other  liabilities  of  the  mortgagor, 
who  afterwards  transferred  his  equity  of  reilcmption  to  an 


.1 

,1 


<(  )   Steers  v.  Rogers,   [1893]  A.C.  232. 

{/)  Miicliall  V.  riiinks.  1S62.  10  Gr.  2.');  and  sec  l.ittlc  v,  Haw- 
kins, m2.  19  Gr.  207;  WiRle  v.  SettcriiiKton.  1S72,  19  Gr.  .')12;  I'pll 
V.  Walltcr,  1873,  20  Gr.  558:   Hilton  v.  Woods,  18t>7,  I..R.  i  Kii.  ■132 

(f)  Seear  v.  La».son.  1880,  15  Ch.  U.  426,  434:  Dickinson  v, 
Hiirr.'ll,   IStiK,   I..U.    1   Kq.  3;!7. 


h 
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assiurricc  in  fiood  I'jiitli  witliuiit  notice  i>(  siicli  ailvjinco  of  iviit, 
it  was  held  that  the  owner  of  the  efiuity  of  re<ieiiiption  was 
entitled  to  have  the  amount  of  rent  .^o  advanced  a|ii>lii«d  in 
payment  of  the  mort^ra^e  deht   [li). 

Tlie  |)nreh;user  of  llie  ei|uit\  of  re<leiiiptii>n  is,  in  t;eueral. 
entitled  to  the  henefit  of  covenants  made  i)y  the  moi-tya(roe 
"ith  the  niorttjaKor.  Thus  where  a  morty:at;i'  <'(>ntained  a 
I'ovenant  to  ivlease  any  land  sohj  hirin;,'  the  c()ritinuiitioii  of 
the  mort!,'a^'e  upon  the  paynient  of  fJdO  per  acre,  ami  an  a.s- 
sitrnee  of  tlie  niort!;a>.'iir  made  a  jieneral  payuuTt  n[>on  the 
moriua^'e,  and  afterwards  u\    .1  sellinir  a  poUion.  deman<led  a 

was  held  that  the 
pass  to  an  assij;  lee  of  the  (Hinitv 


release  from  an  assignee  of  the  mortsraijee,  it 
benefit  of  this  covenant  wonh 
of  redemption,  hut  that  the  mort^'a^ree  must    receive  the  st 
'li   sum    per  acre  u|ion   the  sale  of  tlie   poi-tion   to  he 


If 


ulat( 


leaseil.   a   treneral    payment    on    the  mortiraire   not    heinir  sufti- 
<'iont   ('). 

.V  morti.M-re  on  five  stores  expressed  to  he  for  .fid. ."»()(» 
coiilained  a  (irovision  tli.it  the  mortira!.'ecs  would  release  the 
easterly  store  on  payment  of  .firiOO,  and 
the  other  four  stor 


any  one  or  more  ol 


■es  on  pa\ment  of  .fJ.OOd 


each,  at  an\-  time 


on    recei\in^  a  bonus  of  three   months'   interest    on   tlie   sun 
so  paid,  and  it  was  held  that  the  hcnetit  of  this  el 


luse  passed 


to  the  assi^rnec  of  the  e(piil\-  of  redempt 


ption.  and  that   he  was 


cntitleil  to  enforce  it    (  /) 


.\  pur( 


chaser  of -the  npiity  ol  redemiit'ron  is  entitled  to  thi 
surplus  ,ifter  a  sale  under  the  mort^'aue,  So  where,  after  a 
sale  nf  morlu'ai.'ed  prennses  in  an  action  for  sale,  the  mort- 
LMijor  m.iile  an  assijrninrul  for  the  lienelit  of  creditors  hefore 
i-ert.iin  prior  rxecution  creditors  had  islalilislied  their  claim> 
in   llir  master's  office  to  the  miimIu-^.   iI 


I,    :is>;M_rnee   was   held    |i 


III)    i;ihniiiii-    V.    Iiiii'.    IvTI.    L'1    (;r.    2SI. 
IM    \Vi  hh.  r  w  O'.N.n,   lsi;|_   ii,  (;,.     no. 


!• 


inu.i  ("()..  iN.sN.  li;  o  1;.  :,:i:> 


^■^^■^4'Mr,>f:i»'mi;ji-'mm*!imf  mrmSJmfit'kiM'  ^:>«lLy<:i<^-  '•^.,^.i%»  1 
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1m-  fiititlod  to  such  ImlaiK'o  t'w  from  ;,iiv  lijil)ility  to  satisfy 
the  cxci'iitions  diit  of  it    {/.). 

A  piirctiascr  of  the  (Niuity  <>(  r('<lcniptiuii  takes  siihjtct  to 
the  true  state  of  the  aeeoiints  as  lietweeii  tlie  iniiit<.'ai.'iir  ai:«l 
the  luortfrane*',  aiiil  (hws  iiol  hy  virtue  of  the  Hejiistrv  Ai-t 
stand  ill  any  lietter  pnsitioii  than  the  moi-tv'ajjrm-  iliil   (/). 


'!'?r 


j|:>:i.    I't  rsDiiiil  linhiliti/  of  ninrtiidi/or  tn   iiinrhiiii/K . 

The  tra.isfoi-  (if  the  e(|uity  of  rodeniplioii  does  not  relieve 

the  transferor  of  his  personal  liahility.  if  any.  to  the  i 't- 

u:ai;ee  or  to  the  iierson  from  whom  he  ae(|uire(l  the  eciuity.  as 
the  I'ase  may  be. 

.Nor  does  the  transfer  impose  upon  the.  transt'eree  any 
jiersonal  liability  to  thi>  niorttra^ree  or  to  any  jiersoii  other 
lliaii  the  transferor  mi),  even  thou^'h  the  transferee  coven- 
ants with  the  ti'aiistVror  to  pay  the  mort-iajio  («).  Where  a 
iiiort(,M<;or  has  become  insolvent  and  hi.s  assiy:nees  have  sold 
the  e(|uity  of  redemption  the  purchaser  is  not  bound  to  make 
irooil  any  deticiency  there  may  be  on  a  sale  to  leali/e  the  se- 
curitv   ill). 


(A)    CartiT  V.  Stone,   1S9(I.  2(1  OR.  n4(l. 

(0    TlioiiiKon    v.    Slikeiiian.    V.>\?,.    2fi    O.L.K.    14(1.   al    \i.    ir.!t.    14 

IM..I!,  '<:.  at  i.|i.  1(17.  los.  s.r.  mi  o.i-.n.  123.  it  d.l.r.  205. 

('")  III  re  Krriimion,  E.\  jiarie  .Miu^on,  |1S94|  1  Q.Ii.  11.  Tliis  is 
in  acoordaiir,  with  die  rules  Itiai.  save  as  belwecii  lessor  and  I,  ss.r. 
111..  iHinl.n  of  a  covenanl  does  not  ran  with  the  land  at  law.  and  thai 
ilie  liiitden  of  a  positive  rovenant  does  not  run  with  tlie  land  in 
■Miii'.v.  21  Halstnir.v.  Laws  of  En.uland,  p.  2711.  not..  (/).  As  to  the 
lial)iiit\  of  111,.  transliTie  to  tlir  inorij;a;;ee  in  .Mb.ria,  sir  Sl:;i. 

ill)  Thiiv  is  no  privity  of  contract  linwcm  tlic  iraii,-r.  r.  c  and 
ti!..  niorti;a ;.•,.,.  which  would  i  nahlr  the  latter  lo  .siu-  ih,  l'on;i,  r. 
Kroiiti  nac  Loan  and  Invcstiiicni  Society  v.  Hysop.  1S|I2.  21  OU  :,~': 
latiada  Landed  and  Xanonal  lin.  situ,  m  c,.  \.  slia.i.i  IS',",  ■'■> 
i>  A.I!.  n77. 


i")    .Niihi.Is  V.  Waison.   IsTL, 


(!r    i:c(l. 


WftAi!^ 


:  '■=fsr 
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§134.  Obligation  of  tramferce  to  indannifi,  tronsft  ror. 

The  transfer  of  the  equity  may,  however,  fjive  rise  to  an 
"blifiation  on  the  part  of  the  transferee  to  indemnify  his  im- 
mediate transferor  af;ainst  the  liability,  if  any,  of  the  latter 
to  tlie  mortt,'a-ec  or  to  the  pers.m  from  whom  he  aequired  the 
•■'luity.  The  obli-iation  may  be  cxfiress  or  imi)lied.  If  a 
limited  oblisration  to  in.le.M.iiiy  is  exi.r.ssed  in  the  transfer, 
a  more  i;cneral  obligation  eaniiot  be  implied  (p),  and  there 
is  MO  implied  obligation  if  ilie  transfer  eontains  a  eovenant 
aj.'ainst  inciimbranecs,  but  in  the  absence  of  an  ...xpi-ess  stipu- 
lation tile  general  rule  is  that  if  land  is  t.-.insferred  subjeet 
tn  a  mort-aKe  the  transferee  is  under  an  imi)lied  ol.lijratiw. 
to  indemniiy  the  transferor  ajzainst  the  hitter's  liability  in 
ivsi„...|  of  the  mortsrasre  (r/).  The  riHe  as  a|.pli..,l  to  mort- 
f-'ajres  of  land  is  only  an  instance  of  the  principle  that  if  a 
p<'r.son  huys  property  which  is  sub.icct  to  a  el.ar-c  ami  it  is 
the  intention  of  the  parties  that  the  purchaser  is  to  take  the 
proi)ei1y  cnw  on, re.  the  purchaser  is  bound,  irrespectively  of 
the  fonn  of  the  contract,  to  in.lemnify  the  vendor  against  the 
eharsre,  for  tx  In/imthcsi  the  purchaser  is  payinjj  only  the 
value  of  the  property  less  the  amount  of  the  charge  and  he 
is  not  entitled  to  fjet  th(.  proi.crt\-  freed  fi'om  the  charge  at 
the  vendor's  expense  (r). 

In  1h(>  absence  of  an  .'xpress  covenant,  the  implication  of 


(II)    Mills  V.  I'niicd  Coiinliis  Hank,  |l!ilL'|  1  Ch.  231. 

('/)  Warins  v.  Ward.  18(i2.  7  V.s.  :!32,  at  p.  33f>;  Jones  v  Kfar- 
n.y.  1S41,  1  Dr.  i  w.  1^4.  at  p.  155:  Walker  v.  Uick.son,  1892  20 
O.A.R,   !iil.  at  i>.  102. 

<'■)  Ho.vd  V.  .lolinson.  l,s;»(i.  1ft  o.n.  5r,s:  Uood.rhaiii  v.  Moore, 
18!t;t,  31  c).i{.  hi;.  The  principle  has  ben  ai.plied  in  the  case  of  the 
transfer  of  hank  sliares  wliich  are  subject  to  th.>  double  liability 
Houltbee  V.  Czowski,  18!»S,  3!»  ("an.  S.C.R.  54,  24  O.A.R.  502,  28  O.R. 
285.  It  lia.s  been  appli.d  also  in  the  cas.'  of  the  purchase  of  a  share 
in  a  partnership  so  as  to  inuiose  ujiop  the  purrhiiser  the  obligation 
to  inrtetunif.v  the  vendor  a«ainst  the  liabilities  of  the  partnership, 
riodson   V     nov.ney,    •.^'l■.,]]    -2   Ch.   620. 
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an  obliKatiou  on  the  purchaser's  jiart  to  indemnify  the  viii- 
dor  arises  from  the  fact  of  purchase  with  the  intention  that 
the  purchaser  should  pay  the  cliaipro  and  not  from  the  teiiiis 
of  the  transfer,  and  the  implication  may  l)e  rebutted  hy  oral 
evidence  shewing  that  the  api)arent  i)urcliasei-  was  iiDt  the 
purcliaser  in  fact  or  that  it  was  not  the  intonlion  i<\'  the  par- 
ties tliat  the  purchaser  .should  indemnify  the  vendor  (.v).  Thus 
there  is  no  implied  obligation  to  indemnify  on  the  jiarl  of  the 
grantee  in  a  conveyance  which  is  absolute  in  form  but  which 
is  made  to  him  as  nominee  of  the  real  purcha.ser  or  meiely 
as  .security,  the  relation  of  transferor  and  trnnst'eree  not  be- 
iii^r  that  of  vendor  and  purchaser  (0- 

In  .Mills  V.  United  Counties  Bank  in),  Fletcher  Moulton 
L.J.  speaks  of  "the  doctrine  .  .  .  that  there  is  an  iMiiilicd 
covenant  on  the  i)art  of  a  i>urchaser  of  an  etpiity  of  rcdinip- 
tion  to  indemnify  the  vendor  aijainst  the  morti,'a},'e  debt." 
Farwell  L.J.,  in  the  judfrment  which  follows,  as.serts  that  the 
oblitration  belomjs  to  a  class  of  e(iuiiies  independent  of  con- 
tract, which  "are  now  .sometimes  erroneously  calb^l  iniplied 
contr;icts."  The  apparent  contradiction  betweer.  the  two 
learned  lords  justices  may  pcrha[is  be  mitisratcd,  if  not  n>- 
Kolved.  if  we  observe  that  the  implie<l  contracts  of  the  com- 
mon l;iw  were  them.selvcs  introduced  licause  there  was  no 
contract  in  fact.  The  only  real  difference  between  an  eiiuity 
founded  in  conscience  and  an  imi>lied  contract  would  seem 
to  be  that  for  historical  and  accidental  nasons  the  courts  of 
eonuaon  law  could  not   or  would  not  extend  to  the  fonner 


(s)  As  to  the  admission  of  oral  evidence  to  rebut  the  implied 
oblijiation,  .see  Heatty  v.  Fitzsimmon.s,  1803,  23  O.R.  345:  British 
Canadian  Loan  Co.  v.  Tear.  1S93,  23  O.R.  fifi4. 

(M  Walker  v.  Dickson.  1802.  20  O.A.R.  96:  Corby  v.  '::ay.  1888, 
15  OR.  I:  Fiiuser  v.  Fairbanks.  1804,  23  Can,  S.C.R,  70:  Fullerton 
V.  HrydKcs,  1805,  10  .M.R.  431;  Cannibell  v.  Douglas,  lOlfi,  54  Can. 
S.C.R.  28,  32  D.L.R,  7.34.  afflrmine  34  O.L.R.  ?..i!0„  25  n  I,  R.  436. 

(II)    11912J  1  Ch.  231.  at  p.  241. 
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••liiNs  (,f  i-asos  tho  i.ivsim;|)ti(Mi  vliich  tlu.y  made  in  the  latter 
"•).  it  is  [H-Mhiilily  more  ii.vuiato  nuvcHlielm  to  desciibi" 
th..  .)l)li-aii„n  in  ,jucsti..ii  ,is  an  ,..|uital)lo  obliKation  (//■) 
aii.l  ill  acconlancc  with  this  view  it  has  hcuii  held  that  whciv 
hm.l  is  (•.>iiv('.v,.d  to  a  inairicl  woman  siih.ject  to  a  inortcatrc 
sh..  is  not  lionrid  t„  indeniiiify  her  Ki-antor  uiih'.-,  she  oxiiross- 
Iv  ••ontracts  lo  do  so,  that  is  to  sj.v,  the  obligation  to  iiideiu- 
iiify  whieh  is  ordinarily  implied  on  the  i)art  of  a  pui-ehaser 
is  not  one  arising;  fnmi  eoiitraet  and  therefore  d.M«  not  iiin<l 
tlie  separate  estate  of  a  married  woman   (.;). 

There  is  of  eourse  no  oblitratinn  on  the  part  of  a  piiivhaser 
to  in.lemiiify  the  vendor  if  the  latter  is  himself  not  liable  in 
i<'spe.-l  of  the  niort-aj,'e.  for  iiistan<-e,  if  the  vendor  had  r'ur- 
-•hascl  on  the  terms  that  he  should  not  a.ssume  the  inorttraiie 
l«nt  that  it  shouhl  be  paid  by  the  person  who  sold  to  him. 
So  it  has  been  held  that  where  a  niortf^ajree  sold  the  laiul  un.ier 
the  power  of  sale  for  a  priee  suffieient  to  pay  the  iirincij>al. 
interest  and  costs,  ho  could  not  without  sufficient  reason  treat 
the  .sale  as  a  nullity  and  have  recourse  to  the  former  personal 
li.-ibility  of  the  mortL'air(,r,  and  that  if  the  latter  paid  the 
niort-a-e,  not  beiiur  then  personally  liable,  he  could  not  com- 
|>'l  his  transferee  to  in.lemiiify  him  (jn. 

If  the   mort-airor   is  sued    on    his  covenant    by   the   niort- 
U'.iLM...  and   IS  entitled   lo  be  indeiiiiiilied  by  his  transfeive,   he 


(I)  -s  L.(j.R.  il>i>.:j  (Amu.  i<iil') 

(")  Cf.  Caniiilicll  V.  .Moirisrin.  tS'iT.  m  O.A.R.  T^A;  s 
o».  .Maloney  v  (■.uiu.licll,  L'S  (an  .s.c.H.  --s,  on  tlu"  oihc 
I'  IV  an.  (licia  in  favour  of  tlir  view  iliat  111.'  ohligaiion  ari.^. 

pHid  lonlracl  In  licalt.v  v.  Kitzsinoiion.s.  IS!i;i.  L'P,  O.K.  l'4.^,: 

.Mcl,aii:;lilin.   ISM:!.   I'l   (i.|>     (], 

('■)    .MiMiclia.l  v.  Wilkir,   IMU.   Is  0..\.li.   UM,  osl.r  ,1     \ 
''    rr..    .\l::(  !.  IIIKIII    .1.    A.    ; 
I  il    wiiiiiaii    cuiilain.s   ;iii 


I'l'     l"l    IT       If  llii'  {'oincyancc   lo 
A|.ri.-.s  nn.iiani   (jii   h,  r  pan    lo  |i 
iilt;ai;,.   (|:hl    i!i,     iMnciiain    ii;a>    li,-   ,nf(ii<r.|    a.^ains'    In  r   si 
all       Small  \    'riiompson.   IS'. 7,  vs  Can,  S.C.i;    L'lfi 
■■■■■    !'.!"•!  Mm   v.  Tann.  r,   ISMJ,   ::  (if;    ;;,,) 


C.  .uih 
r  hand 
s  friiiii 

OliMT 
iV.     pp. 

a  mar- 
a.i  till' 
parali' 


1134.  OBLIGATION  TO  INDEMNIFY  TRANSFEROR         237 

niHv  obtain  an  order  addiiiR  the  latter  as  a  third  [mrty  and 
is  entitled  to  a  lien  on  the  land  foi-  the  nnioiuit  whieh  he  is 
ohliffcd  to  pay  (z).  Payment  by  the  mortRanor  \h  not  a  eon- 
(lit  ion  precedent  to  his  rijrht  of  aetion  on  the  purehaser's  ob- 
lifration  to  indemnify  him.  and  the  purehaser  may  be  pro- 
tected by  a  direction  to  pay  the  money  into  eoiirt  (</). 

The  doctrine  now  under  discussion  has  in  (»ntario  been 
expresscfl  in  statutory-  form  in  the  Kxeeution  Aet  which 
authorizes  the  sjile  under  a  writ  of  execution  of  an  equity  of 
redemption  (6),  and  provides  that  if  a  person  other  than  the 
morttrajtee  becomes  the  purchaser,  and 

If  the  mortga^pc.  his  executors,  administrators  or  assigns  shall  en- 
force payment  of  the  mortgage  debt  by  the  mortgagor  the  purchaser 
shall  repay  the  debt  and  interest  to  the  mortgagor,  and  in  dofault  of 
payment  thereof  within  one  month  after  demand  the  nmrtgagor  may 
recover  the  debt  and  interest  from  the  purchaser,  and  shall  have 
a  charge  therefor  upon  the  mortgaged  land   (c) 

It  is  provided  by  the  .Manitoba  Keal  Property  .\ct  (d)  as 
follows: 

07.  In  every  instrument  transferring  an  estate  or  interest  in 
land  under  the  new  system,  subject  to  mortgage  or  encumbrance, 
there  shall  be  implied,  unless  otherwise  expressed,  llie  following 
covenant  by  the  transferee  with  the  transferor,  that  is  to  say:  that 
such  transferee  shall  pay  the  interest,  annuity  or  rent  charge  se- 
cured by  such  mortgage  or  encumbrance  at  the  rate  and  at  the  time 
-specified  in  the  instrument  creating  the  same,  and  will  indemnify 
and  keep  harmless  the  transferor  from  and  against  the  principal 
sum  or  other   moneys   secured   by   such   instrument   and   from   ::nd 

(?)   Hamilton   Provident    Loan   Co.   v.   Smith.    18KS,   17   O.H.    1: 
.Mc.Murtry  v.  l.eushner,  1912,  3  O.W.N.  1176,  3  D.L.R.  .■)49. 

(</)  Mewburn  v.  .Mackelcan.  18!12,  ID  O.A.R.  729:  Noble  v.  Camp- 
bell, 1911,  21  .M.R.  ,597;  In  re  Riohardson,  Ex  parte  C.overnors  of  St. 
Tliomas's  Hospital,  11911]  2  K.I!.  70.5;  Shaver  v.  Sprouie,  1913,  4 
O.W.N.  968,  9  D.L.R.  fi41:  rf.  McDonald  v.  Peuchen,  1918  !'■  OLR  18 
41  D.L.R.  619 

(6)   See  chapter  16.  i:.n nitimi  Cn-ilitom  t,f  llir  Mnitiidtinr.  !il,54. 
(r)    R.S.O.  1914,  c.  80.  s.  33. 

(d)    R.S.M.  1913,  c.   171.  s.  97.     Sep  Ross  &  Phillips  v.  Scr.mitz. 
1913.  «  S.L.R.  131.  14  D.L.R.  648.  and  annotation  14  D.L.R.  652  ft. 
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against  ilio  liability  in  rospict  of  any  of  the  covfnants  therein  con- 
tained or  under  this  Act  itiipUed  on  the  part  of  Ihi'  transferor. 

ruder  the  Land  Titles  Aets  of  Siiskatelunvaii,  Allioi-ta  and 
the  Northwest  Territories  a  similar  eovenant  on  the  part  of 
tlie  transfeive  is  inijilied  '■in  every  instrument  transl'eri-in« 
land,  for  whieh  a  eertitieate  of  title  has  heen  i,'ranled.  subjeet 
to  moit!.'ai,'e  or  eiienmhranee."  The  Northwest  Territories 
statute  (()  does  not  siieeiiy  in  whose  favour  the  eovenant  is 
implied  and  i>resumalily.  as  under  the  Maiiilol)a  stiitute,  the 
eovenant  is  with  the  immediate  transferor  only.  I'nder  the 
former  Saskatehewan  statute  (/)  the  eovenant  was  "with  the 
tr:insfei'or  and  so  lonii  as  sueh  transferee  shall  remain  the  refj- 
istei'ed  ouner  with  the  mortj-'au'ee  or  ineunihraiieee, "  and  tin- 
der to,'  Allierta  statute  ('/;  it  is  '•|)oth  with  the  transferor  and 
the  mortirairee. "  ruder  the  i)re,sent  Saskatehewan  statute 
<ln   the  eovenant   is  "with  the  transferoi'. " 

riiiirr  the  Alherta  .statute  the  mortirayee  may  sue  the 
transferee  upon  the  eovenant  (/).  hut  in  the  other  jirovinees 
the  transferoi-  is  not  liable  to  the  mortirau:ee  unless  the  coven- 
ant or  obligation  is  assiirned  to  the  latter  (;').  It  was  heiu 
undei'  (he  fiirniei'  Saskatehewan  statute  that  the  eoveti;nit 
was  implied  only  if  the  whole  of  ihe  mortira(,'ed  i)roperty  was 
transferre.l  (/,  ).     In  Alberta  it  has  been  held  that  the  eoven- 

(•■)  n.  s.  r.  irxir,,  c.  no,  .s.  gd. 

(O    H.S.S.    l!)ii'i,   0    41     s.    '■",. 

in)  Alberta  .siatiit.s,  IWiC.  e.  24,  s.  '>2.  Hy  the  .statute  Ittlfi,  c, 
3.  s.  15.  tlie  court  is  authorized  to  make  an  ordi  r  directing  the  regis- 
tration of  a  transfer  if  the  transfer.-e  declims  to  register  it. 

(//)   .SjiHli.  statutes.  ini7   (2nd  sess.),  c.  18,  s,  64. 

(I)  Great  West  Lunib<r  Co,  v.  Miirrin  A;  Gray,  IPlfi,  11  A.UR. 
173.   32   D.UR.   485. 

(>)    See  813.'i,  mini. 

(A)  .Montreal  Trust  Co.  v.  liopps.  1915,  25  IJ.UR.  432;  Dominion 
of  Canada  Investruenl  and  Utbenlure  Co.  v.  Carstens,  1917,  10 
S.L.R.  272.  30  D.L  K.  25;  Doiuinion  of  Canada  Investment  and  Do- 
h.'niMri.  rn  ,  V    Gelhorn.  VMl.   10  S.I.R    278.   3fi    r>I,R.   154. 
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aiit  is  iiiiplii'd  only  if  tlitro  is  t\  c(iiTii>Icti>  tratist'cr  of  his  iii- 
teivsf  on  the  part  of  the  transferor  ami  therefore  no  eoven- 
ant  IS  implied  in  a  transfer  absolute  in  form  whieh  is  intended 
asNe«'tirit.v  merely  (/),  and  that  in  any  ease  the  implied  .'ov- 
eniuil   may  he  nejratived  liy  apt   words  in  the  transfer   u<i). 


§13.').   .UortiiiH/i,    fnlilliil   to  I  iifiirt 


f    iii(l(  until!)  oiiln   if  it    i.s 


(isxifjnfd  to  hi)ti. 


The 


l)Ol 


mortfraj^or  is 

obligation  to  indemnify  him  for  the  benelit  of  the  mmt^'atjee, 
and  the  position  is  not  ehant.'e<l  by  the  dei'.th  of  the  mort- 
iraifor.  In  that  event  the  mortj,'a^'ec's  rif,'ht  is  to  elaim 
iifrainst  the  estate  of  the  morti^'asior.  If  the  niort};a(;ee  makes 
siieli  a  elaim,  but  not  otherwise,  the  personal  representative 
of  the  deceased  mort«ai,'or  wduid  be  oblified,  as  re^'ards  the 
general  body  of  ereditoi-s,  to  call  upcni  the  purehasei'  to  make 
(,'ood  the  amount  by  which  the  us.sets  were  diminished  by  be- 
in;.'  applicnl  in  payment  of  the  mort!,'a;,'e  (n).  A  mort^aKee 
who  obtains  .jnd^rment  on  the  covenant  atrainsl  tiie  morl;,'a;»or 
is  not  entitled  to  the  appointment  of  a  receiver  for  the  purpose 
of  eiiforein-jT  the  puichaser's  obligation  to  indemnify,  even 
thoii;;!)  the  idaintiff  sues  on  behalf  of  hitnself  and  all  other 
creditors  of  the  mortsin^ror  [o). 

There  is  no  i)rivity  of  contract  or  implied  obli'^'ation  be- 
tween tile  mort^'MU'i'e  and  th<'  puiehaser  of  the  equity  of  I'o- 
dcmption  whicli  will  enable  the  I'oinier  to  sue  the  latter  for 
payment  of  the  morttra^je  money,  even  thou^di  the  '-'tter  has 
covenanted  with  the  mort^'a;,'or  to  j)ay  the  money  (p). 

(/)   Sliort  V.  Graham,  1908,  7  W.L.R.  787. 

(w)   Bernard  v.  Faulkner,  1914,  7  A.L.R.  439.  18  D.L.R.  174. 

(n)  HisRins  v.  Trusts  Corporation  of  Ontario,  1900,  27  O.A.R. 
432. 

(«)   Palmer  v.  McKnIght,  1899,  31  O.R.  306. 

(())  Frontenac  Loan  and  Investment  Society  v.  Hysop,  1892,  21 
O.R.  577;   Canada  Landed  and  National  Investment  Co.  v.  Shaver, 


I 


.'--V  V  ■^^-j.-y.^r^ 
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The  rif.'lit  to  iiidfiiiiiitv  max.  houcMT.  be  assiiriiftl  h\  tlu- 
luisim  cntillctl  to  it  to  a  pcison  ciititlcil  to  rccovcc  the  nioH- 
irau'r  ilihl  ((/).  sotliat  it'  tlir  riflit  is  assiniicd  to  thi'  iliorl)fa^rc('. 
lie  max  ciit'oicc  it  ( c  i .  ami.  in  the  i-asc  ot'  two  HUcccsKi\c  tiaiiN- 
tVis  of  till'  (i|uitv  of  ir(liiii|itioii  upon  the  tcniis  that  tlif 
tl'aiisfcitc  in  carli  <msc  ussiinics  the  riioit j,'ai:c.  if  tlic  second 
tfanstVror  assiyiiH  tlic  lielit  of  indfiiniitx  to  tlic  tiisl  tianw- 
fci'or'.  tile  latter  may  enfoice  it  aifainst  the  seeorid  tiansl'etX'<' 
(v).  The  measure  of  the  indemnilier's  lialidily  i.s  the  lial)il- 
it,\,  not  the  ea|iacity.  of  tlii'  person  imleninilied  to  [lay  ('). 

The  ol)lit.'ation  of  the  purehaser  of  land  Milijeet  to  a  mort- 
i;a;.'e  toi\ards  the  \endor  is  essentiall.\  onl.\  a  eoritraet  of 
indemnity,  even  lliouj;li  the  pnnhasei'  expressly  eovenaiits 
uith  the  \ciidor  to  pa.\  the  morti.Mf,'e,  and  if  the  purehaser 
obtains  a  release  from  the  only  person  who  eould  in  any  \va,\ 
damnify  the  veiidoi-,  lie  is  under  no  lialiilit\.  This  is  illtis 
trated  in  a  strikini.'  »ay  liy  the  followint;  case,  The  e(|iiity  of 
rcdiinption  was  sold  li\  A  to  ii,  liy  li  to  < ',  and  l)\  ('  to  j). 
there  heiii;;  in  the  case  of  each  sale  a  covenant  hy  the  pnr- 
i-,.aser  to  |>ay  the  morttrajrc  and  indemnify  his  immetliate  pre- 
decessor. The  iiiortira •;('(',  si'ekinit  to  make  l>  pay  the  moi1- 
L;ai.'e.  prcMiired  an  assitrnmcnt  from  ('  of  |)'s  covenant.     Suh- 


18fl5.  ;".'  O.A.R.  377.     As  to  the  special  matutory   provisions  in  At- 
tKTta.  set-  8134. 

('/)  .Maloney  v.  Campliell,  ISft7,  28  Can.  S.C.H.  22H,  iUHniiin); 
Campbell  V.  .Morrison.  I'l  O.A.It.  JL'4.  If  Ilie  iiKslgnnieni  Is  iiiadi 
bcfdre  an.v  rinlil  of  action  liiis  arcnud  afiainsi  the  iMTson  to  be 
iii(i(  ninifiid,  llie  assignment  cannot  become  oixralive  until  tlie  ac- 
cMiiil  of  ilic  rifjlii  of  action.     S.c.  l's  Can    s.cH.  at  p.  ::33. 

(/•)  Miiiish  Canadian  Loan  Co.  v.  Tear.  IhiC  23  O.K.  664:  Moriw 
V.    Kcnii.arlian,   1!<08,   IS   M.H.   ."6(1. 

(•«)   Smith  V.  Pears.  18;t7,  24  O.A.R.  82. 

(O  Therefore  the  fart  that  the  person  indcmnitied  is  a  tiiarrnd 
uoman  uLo  hius  no  immediate  separate  i>ro|>erly  affords  no  defence. 
Ilrltish  L'nion  and  National  Insurance  Co,  v,  Kawsoii.  |IH16|  2  Ch, 
I7K 
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sc.|in.iitl\  I)  |."u.iin'.l  from  A  jiiid  H  a.sHitjiinicriln  „(  tlic  cov- 
.■iKiiits  ill  tli.'ir  favour  rcsiM.ctiv.-ly.  It  uiiH  h.-ld  (1)  thdt  D'h 
<-o\(nanl.  iiotu  itlistaii.liiiir  its  fnnu.  \\„s  iii.Trly  ;i  (■..vniiiut  to 
iii.lcMiiiiry  C,  iL')  t|,;,t  ilic  assiv'iminits  from  A  and  H  rclcuNod 
«'  from  any  lial.ility  lo  iti-l.tiiiiify.  A  and  I!  Iirin-  the  only 

ixisoiis  lo  ulioni   h..  .oiiM   |„.  lial.l,.  iinil   i ausc  ,,f  action 

liavin-  in.aiilim,.  arisni  li\   CaCTinsI   I),  and   (I!)   that  conse- 

'l'"'"l>    ' il'l  not  !„■  lialilr  to  iiidcniiiify  ( '.     Tlic  action  by 

the  lllnilL;:ii.rr  a'jainst    I)  Was  llicrcfoiv  u'siuisscl    (in. 

il:;(l.    Murl !,.,,„,    moil  i/lsiihl,    hims.lf  frr.iii  ,i,f„nl,i,i  inilun- 
II  if  I/, 

1 1'  •!  Mioii-.itrcc  takes  an  asNi-riiincnt  from  tlic  mortjrador 
of  the  [Miichascr's  covenant  to  pay  tlic  mort-;a^c  and  indem- 
nify tlic  iiioimaiior.  and  so  deals  with  the  .ovcnant  as  to  dis- 
:ililc  himself  from  icstoiiiiLr  it  iinimpaiivd  to  the  mortKa^or, 
lie  .•aiiiiot  sue  the  iiiorfi.M^Mr  for  payment  in  no  far  as  the 
disal.iiity  exists.  A  moi1;.M;,'...  iiaviii','  sold  the  cipiity  of  re- 
■  Icmption  and  taken  a  co\ciiaiit  from  the  |.iirchaser  to  pay 
the  iiiortt;af.'c  and  indemnify  the  morttfa-for,  a-sHi^ned  the  cov- 
enant to  the  morttra-ee.  The  purchaser  then  soi.l  the  land 
in  three  parcels  to  three  sul.-piirchaseis  each  of  whom  a«- 
sumed  and  covenanted  to  pay  his  |.ropoiti()ii  of  the  mortnuKe 
dclil.  The  covciiaiils  of  the  suii-piircliascis  were  assi),nied  by  the 
I'lirchascr  to  the  mort;;a^rcc  who  aj;reed  not  to  make  any  claim 
auainst  the  purchaser  until  he  had  exhausted  his  remedie« 
ai/ainst  the  sub-purchasers  and  a-ainst  the  lands.  The  mort- 
ua-ee  haviim  broii-lit  an  action  against  the  mortna-or  for 
payment,  it  uas  held  that  the  extent  t,,  which  the  |Miichascr's 
coveii.inl  in  favoi'  of  the  mort-aiKU'  had  been  im|)aircil  by  the 
nioiliiairee's  a-reeiiieiit  withtlie  pui-cha.scr  couM  bedeleiiuined 
i"il\  by  the  cxliau.stion  ,,f  the  leme.lies  iirovi.lcd  for  in  the 
airre.  meiit  ami  that   in  the  meantime  the  iiiort^MV'cc  was  not 

ni)   Siullh  V.  Prar.s.   1S!I7,  24  O.A.K.  82.    ' 
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cntitli'd  1(1  sii"  the  iiiuitjXiiUi'r  I'or  piiNirii'lit  ii'i.  Tlic  liKiit 
ifii^iiM-  siiliM'.|iiilillv  cxIiiiMslcil  Ilic  rt'itifdifN  ajfiiiiist  tlii'  siili 
piin-liiisrrs  aiiil  auainst  the  laials,  ati>l  nlilamcil  fruiii  tlic  iPiir 
cliasiT  a  release  of  the  atrreenieiit  with  liiiii.  at  tile  same  time 
airieeiiiL'  lint  tip  Mie  liiiii.  liiit  resei'vi iii;  1  be  inurtvairor's  riiilil-- 
to  Nile  llie  |Mii'elia>ei-  in  the  eMiit  ci['  the  purchaser's  cciveiiaiit 
heiliLT  fea';-.ii,'?ie<l  li>  the  iimrlu'aL'ee  to  the  liiortLTairor.  The 
iiioituaLTee  (lien  hriuiL'hl  a  lieu  aitioii  against  the  nioitjjatrnr 
ami  was  held  entitled  to  Juilirmeiit  I'oi  the  amount  owini,'  on 
the  morti;aL:e  li>s  the  pl-oper  mhu,  it'  ail\-.  to  In-  allowed  to  the 
del'eiiclaiit  as  eompeiisal  loii  I'or  the.impairmenl.  if  an\ .  of  the 
security  aHorded  \>\  the  purchaser's  covenant  owiiij,'  to  tin' 
nioit'_'aiiee"s  airreemeiit  with  the  piiicliaser  (h). 

'I'he  relations  of  tiie  moi-l^aLTee.  the  inortL'aL.'or  and  the  pur- 
chaser wiio  ae-rets  \iitli  the  iiioi  i ..'a^or  to  assume  the  luort- 
iraL'e  and  Covenants  with  thi>  luortLMiror  lo  indiiiinif.v  the 
latter  are  not  thiise  of  err.lilnr,  surely  and  |iriiicipal  dio'or 
respeeiiM'ly.  'J'hrrefore  if  tlie  moitLM'.ree  makes  a  hilidili'j 
afrreemeiit  lo  i.'lve  time  to  th,-  puicjiaser  lO'  otherwise  deals 
with  him  withoiii  ilii'  ei,n--eiit  of  liie  iiiorl^'aijor,  the  moii;,'ai;oi 
is  imt  di>cliai'L''ed.  and  may  lie  siiecl  upon  the  inortL'ai.'e  pro- 
vided thai  when  he  is  siii  d  the  nioilLrairi  ■•  is  not  llieii  disalilei. 
from  11 -.(oiini;  lo  i  h,.  ninrtLM^-er  the  unimpaired  property  or 
the  unimpaired  oMiL'atiini  i.f  the  pnieliaser  lo  iinlemnifs  l!ie 
iiiorl'.'au'or  i .-  i ,  |f  the  nla!ii>iis  of  the  pai'tiis  were  reali\ 
tliose  of  <  dJor.  principal  deiii.ir  and  suret\.  the  siii.ly 
would,  of  eou.se.  Iii>  alisoliitely  discharired  if.  williniit  his  con- 
sent or  without  a  reservation  <.f  riLrhts  a^raijist  him.  the  cnul- 


(r)    McCuaij,  \.  I'.arlicr.  ISliS,  :;;i  Can.  S.t  .1;.  1i;i;.  ivM-rsin^'  liar- 
ber  V.   Mrl'iiaiK.  24  O.A.U,   !!•:'. 

(!'■)    Uarliei-  V.   .McCuaiK.   (No.   li),   I'.iiin,  "A  OH.  i,'.>". 

(x)For.stcr  v.  Ivey,  IflOi  2  O.L.R.  -ISO.  As  to  llie  senenil  prin- 
ciple lliat  niortgiiKcc  may  tx-  diseniitlcd  to  sue  tin-  inortHaKor  for  pa> 
mcnt  If  lie  lias  disalilid  lilniself  from  riBtorlriK  tlie  nioriKamKl 
lirn|.-  ny  iininipaired,  sei'  rliaptir  Jli,  .1c(ion  i,n  thr  Coirnnnt,  S.'.'T. 
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ilor  shoiil,!  ,„ak,.  a  biiulin«  uKimiu'iit  t.i  (fiv..  time  to  tli..  piin- 
<'i|.iil  .l.ljlur  or  impair  the  .stcuiity.  iiotwithstan-liinf  that  the 
.•xlfirsK.n  ut  lime  l.a.s  ."xpiml  „r  the  im|)uiiment  of  the  H.vur- 
itv   ha^  l«eii   ina.lc  -...ni   heloiv  tile  milcty   is  eulleil   U|...l.   U> 

§l-!7.    Mdiyhnllinii  nwl  .tuhronalion. 

Tile  h'en.  lal  ,ulo  is  that  if  several  pareels  heloiij{iug  to  the 
same  person,  \\hieli  are  luorttfaKed  to  Heeuro  a  Niinjlo  debt, 
Ijeeome  .severe,!  in  tit!,.,  thev  must,  as  betu.H'u  their  r^«pwtive' 
owners,  bear  the  mortKaKe  .lebl  rateably  in  proportion  to 
llieir  lespeelive  values  (;),  unless  by  speeial  agri^-meul  m 
the  mori«a-e  ii.self  or  by  .leelaiatioii  on  the  part  of  th«  moit- 
gJii^or  one  |,a.eel  has  been  made  liable  to  bear  the  debt  in 
exoneiiitioii  of  the  othei-s  ((/). 

\Vb  re  however  several  parcels  are  luortguKcd  to  .secure 
llie  .same  -lebl,  aii.l  the  m,.i-tua-or  afterwards  eonveys  or  morU 
H<Ws  to  dilfe.ent  peisons,  ^iviiit,'  to  eaeh  a  covenant  against 
ineiinibianecs,  then  as  between  the  purchasers  or  mort^'ayei* 

(.V)  It  i.s  an  e.^scntlal  IValur..  of  a  tru,.  contract  of  smctv.|,li, 
<>'■-<  ilirre  slunild  l.c  In  .xlst.  nc.  or  coni,.u>|,latlon  an  or.Kinal  or 
P''ii.,|,„l  hal.ilit.v  to  wt.lcli  the  liability  of  the  surety  Is  collateral 
Liil<w,ian  V.  .\loit.i,-t,.ph.  n,  1S74,  LAI.  7  H.L.  17;  IVtrie  v.  Ihtnter, 
ISM.  10  O.A.K.  li;7:  Simpson  v.  IJolan,  lUOS,  U;  OLH  45li  it  ig' 
Iw.vwv.T.  a  i..rv>rsion  of  lan^u.-XK,.  to  say  that  the  liability  of  a 
"iorma.^or  to  the  OK.riKaK.e  I.s  collateral  to  the  liability  of  the  ,.ur- 
cha.sw  ot  the  mortgaged  property.  The  principal  liability  Is  tliat  of 
til,  iu..it.;a.nor  ami  the  liability  of  the  piirchius.r.  if  anv.  to  ili..  luort. 
«;.;•,.  IS  collateral  to  and  ba.sed  upon  the  liability  of  the  luongagor 
I'.    Inist  ^  Uian  Co.  v.  McKenzie.  IMitj,  23  O.A.K,  1(57,  at  p.  170.' 

U-)    Ker  V.   K.-r.    Ls.;;,.  4   Mi.   K„.   15.   liS;    In   re   Darb.s  Estate, 
K.n.lull   V.   Darby.   [imt7J   2  Ch.   LIS;    Flint   v.  Howard,   [Iw.sj   ■>  ch. 


('/)  .Mar.,Mls  of  Ilutc  v.  Cunynghame.  lsi>6.  !•  Uus.s  i;75  li-xj- 
U^nlno  V.  l..onlno,  1879.  10  Ch.  D.  4fiu,  465;  In  ro  UunUp.  Dt.niop 
V.  D.tn.op.  18S2.  21  Ch.  D.  -,8,3,  588.  As  to  the  general  rule  and  the 
application  of  li.e  doctrine  of  laarshalUng,  se,.  21  H;Usbury  Laws  of 
England,  |ip.  303-307. 
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the  parcels  an-  liable  for  the  inorttriitre  ileht  iu  suceesHion.  bc- 
(riiiiiiii)r  with  the  |)ioi)erty  la.st  sokl  (h). 

The  iiiortsrairee  or  imi'diaser  of  oiie  ot'  the  two  piireclH  may 
he  iiititlod  to  have  the  securities  marshalled  in  order  that 
effect  may  be  friveu  to  liis  I'ichts  l(). 

The  doctrine  of  inarsliiilliiii:  has  been  stated  tliiis: — A 
inoi'l^'aue*'  or  othei-  ci'iilitoi'  liaviiiir  two  funds  to  which  he 
may  resort  shall  not  disa|ipoint  another  creclitor  who  can  n-- 
sort  oidy  to  one  of  those  f inids ;  in  such  a  case  tiie  court  will 
marshal  the  funds,  without  ivfjnrd  to  the  interests  of  the 
debtor,  so  as  to  satisfy  the  claim  of  the  ci'cditor  havinj;  both 
funds  out  of  th/it  fund  whirdi  will  leave  a  fund  for  the  other 
ereditoi's  (^/"i. 

Tn  Webb  v.  Sniith  (i)  Cotton.  L.J.  stales  the  doctrine, 
thus: — 

"If  A.  has  a  oliarjir  upon  Wliitrude  and  niackacri',  and  if  B.  also 
has  a  charge  upon  Ulaokacrc  onl.v,  \.  niii.'^t  tak.  payment  of  his 
charRc  out  of  Whitiacre,  and  nuist  have  niackarrc.  so  that  B.,  the 
otlier  creditor,  may  follow  It  and  ol)taln  payment  of  his  debt  out  of 
It:  in  oiher  words.  If  two  estates,  Wlilteacre  and  Blackacre,  are  niort- 
pagcd  to  one  person,  and  subse(|uenily  one  of  them,  Blackacre,  Is 
mort.erapcd  to  another  person,  unless  Bhickacre  Is  sufflclent  to  pav 
both  charges,  the  first  mortgagee  will  be  compelled  to  take  satisfac- 
tion out  of  Whltcacre,  in  order  to  leave  the  second  morlgag- e 
niackacre,  upon  which  alone  he  ciin  go.  There  was  also  another 
class  of  c;u;rs  in  which  the  doctrine  was  applied,  niimely,  where 
undir  tlie  old  law  ilie  creditors  by  simple  contract  had  no  claim  upon 
real  assets,  unless  charged  with  or  devised  for  the  payment  of 
del)ts.  a  court  of  eiiuHy  would  compel  specialty  creditors  who  might 
resort  in  llie  first  instance  to  the  personal  estate.  In  priority  of  cred- 
itors by  simple  contract,  and  to  tlu'  real  assets,  in  exclusion  of  them. 


(h)  Jones  V.  Beck,  1871,  IS  (ir.  fjl:  see  also  Renwick  v.  Berry- 
man.  18S<).  3  MR.  :iS7:  In  re  Jones,  Farrlngton  v.  Forrester,  [1893] 
2  Ch.  4fil.     See  also  §130.  infni. 

(e)  .See  SS138  and  139,  mfni. 

(d)  Aldrirh  v.  Cooper,  nurhatu  v.  I.iinkester.  Diirhaiu  v.  .\rm- 
Bfrong,  1802,  18  R.C.  198;   S.r.  18  Ves.  382.  1  W.  &  T.UC.  ;:(i.  3,"). 

(I  )    1885,  30  Ch.D.  192,  at  p.  200. 
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to  recover  satisfaction  in  the  firs,  place  out  of  the  real  u-ssets  as  far 
as  they  went"   (/). 

Tho  siriffly-sm.:  ,.i  :■,>,:;•„■  ,-.;;-. ,.,i  iiitcrter..  with  Ww  ri,rl,t 
of  tho  (loubly-scci  v..  cro<]if(.,-  i,.  ,.s(.rt  u,  any  „r  either  of 
the  [.roppfties  tip.  •  vMueh  he  f:a.s  wuiity.  hut  if  tho  duubiy- 
soeuro,!  emlitor  r.  ..  .,  ,  h  .  ,.|,:,„  „„t  „f  „„,  ,„,,,,,,,,  ,„„;„ 
wliich  ah)ne  tho  sin-Ie-sooure.l  erwlitor  has  a  ohar-o  ati.l  tlius 
n'u.leis  such  property  uiiavaihibic  to  tho  latter,  the  latter  \h 
ontith',!  to  !..■  suSrojirated  to  the  plaeo  of  the  former  against 
llio  l.roporty   u|h,„  whieh  oriirinally  the  hitt.T  ha.l  no  eharfcfo 

Jl.i.s.   Cos,    „f   tr„n^f,r   of  „n<    „f   tin,   p,m,h   s„bji,-t    to   „ 

I  OIHHIOII    HlortlllKJI  , 

The  .simplest  ejuse  of  inarsiialliiii;  ih)  is  that  of  a  first 
morttrafTP  of  two  pa  reels  to  A  aii.l  a  seeond  morttfa^rc  of  one 
of  tlie  two  iiare.ls  to  1!.  If  the  first  mort>raw  ivali/.es  his 
•■laim  .Mlt  of  tho  paroel  whieh  is  also  subjeet  t.,  ll,e  see...ul 
irinrtsjau'e  the  seoon,|  mort>;a-.'ee  is  oiitillo,!  to  a  ehar^'e  ,,ii  the 
other  pareel  in  the  i>la<'e  of  tho  first  uK^rttraw  so  as  lo  in- 
'l<-mnify  himself  for  tho  seeurity  whieh  has  l„.en  remlomi 
unavailable  by  the  aeti„n  of  the  (jrsl  Miortira-ee.  It  is  im- 
material   whether  tho  seoon.i   nioi^M !,''■«■.    when    he   took   the 

morti.ML'e,  ha.j  ,,r  ha,|  n^.f  noli. (  \\u-  .xisl.'n.M'  n(  the  first 

m.ii'lL'ai:e    lij. 

Th.'  .hxtrine  ..f  marshalliiiir  m^'y  appiv  in  lav.mr  „(  ho 
IHin-haser  ..r  mortj^atroo  of  .>ne  of  tw.,  pare.ls  wlii.'h  ar..  sub- 
j.-.'t  to  iiDrtwk'e  for  one  .l.>bt  afrainst  the  pors..n  \vli,>  ,,wno<i 
the  two   paivols  prior  t.>  lli..  .•..nveyano.-  .)r  m..i1^'a.j,.  ,,|-  ,,ne 

(M    Si|.  also   lioliiliiii  V.   A>1«  ird.   ISTii.   |.  i;     |   ||.l,.    IstI 

(.';)  Xoyes  V.  I'„llock.  mn.  ,12  Ch.l).  5:!.  70;  Manks  v.  \VM,l..le.v, 
(l''ll|  2  *'h.  44S.  at  p.  I.;.;.  .S.C.  r.A.rs<-d  on  ..U,,.,-  L;i„,in.ls,  |lfll2| 
1   <h.  T:;:,.   r.'stor.'d   sill;  }ioifi.  White!.. y   v.   Drlan.y,    |t!.|l|   A.C.   l:!2. 

Oil    S..,.  SKIT,  .siiurn. 

(i)    Hushes  v.  Williaiiis.   isr,2.  I!  Ala.'.  A:  >l  ilsH.  .;'iii. 
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parcel  or  aijainst  persons  claiming  under  him  othenvise  than 
by  conveyanee  or  mortfjafre  (j).  If  Ihe  owner  of  both  par- 
eels  himself  created  the  mort^ajre  on  them  and  conveys  or 
mortiiatres  one  of  the  parcels  without  any  reference  to  the 
existinir  mortgaKe  (k)  and  n  fortiori  if  he  conveys  or  niort- 
gatres  with  a  covenant  asrainst  encumbrances  (/).  ho  is  obliired 
to  indemnify  his  (.'niiitec  or  mortRafiix?  ajrainst  the  existing 
mortsragc  {»>)■  Tf.  however,  the  owner  of  the  two  p:i reels 
was  not  the  creator  of  the  mortgage  on  them,  but  siicli  nmrt- 
jraire  is  paramount  to  his  title,  and  he  conveys  or  nicirtL'asres 
one  of  the  imreels.  without  indicating  an  intention  to  exon- 
erate such  parcel,  then  as  between  him  and  the  irrantee  or 
mortuMircr  of  niic  jian'rl  the!-c  is  a  mutual  I'iuhl  to  compel 
contribntioii  fur  the  purpose  of  payinir  off  thr  paramount 
mortLTiiLre   ()i). 

^i:"!!*.  Ctisr  nf  irnnsfir  In  (lilTtrrnt  p<  rxmis  of  liro  ])iir(rh 
suhjirl  to  (iinniKiii  tnortqnnf. 
Tlie  ease  is  more  comiilicaled  if  two  jiarcels  are  subject 
to  a  TiiortLM'-T  to  secui'c  our  debt  and  subsequently  oii(>  parcel 
is  conveyi'd  or  mortgaged  to  one  person  and  the  other  is  con- 
veved  (ir  mcirt LML-ecl  to  another  person.  The  r|uestion  of  the 
relative  liabilities  of  the  parties  with  retranl  to  the  common 
mnrtu'.'iL'e  is  no  lontrer  one  merely  betw(M^ii  the  foniiei-  owner 
of  the  (Mpiity  of  ademption  in  the  two  parcels  and  the  nioi't- 

f)i  Tlia!  is.  imainsi  I'm'  own.  r's  tnistie  iti  liantvruiifi'x .  his 
jiKiKiiient  rredlloT-s.  Ills  prisonal  representative  and  auaiiist  Ills 
wife  wlio  rliartxt  ler  own  innreity  fer  the  Jirior  deht.  21  Hals- 
hury.  I.iius  nf  Knszland,  p.  I'.Ha. 

(/,)    In  re  Reiiinston,  Wodehoiise  v.  Seohill.   |1f>iil|    1   Ch.  811. 

(H    In   re   .len.s,    Karrinsoin   v,   Forrester.    [lsrt:'.|    2  f'h.   4'il. 

itii)    In  re  Darli.v's  Estate,  Hendall  v.  Darhy.  jfii?!  2  Ch,  4f)5. 

l»)    K,  r    V.   Ker,    ISi;!i.    4    1.    R.    E(i.    U,;    In   re    llarhy's    Estate, 
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Hairee  or  grantee  of  one  of  tlic  parcels  (u),  but  in  addition  the 
coiitliptin};  intcrcstx  of  the  grantees  or  mortfiagees  of  the  r(v 
siKrtive  parcels  cor     into  (jucstion. 

It  has  been  bi'oadly  stated  that  the  ''ri^fht  of  a  subscfincnl 
niortgaKt'e  of  one  of  the  estates  to  marshall — that  is.  to  throw 
the  prior  charge  on  both  estates  upon  that  which  is  not  niort- 
tiaired  to  him — is  an  equity  which  is  not  eiit'orccd  aj/aiiist 
till  id  parties,  that  is,  atrainst  any  one  excejit  the  innrttras^oi' 
aii(l  his  letral  representatives  claiminfr  as  volunteeis  under 
him.  It  is  nut  enforced  ajrainst  a  mortsrayrce  or  pur<lmsrr  of 
the  other  estate.  If  both  estates  are  .subject  to  the  sepaiate  sec- 
ond morttrages  the  ('ourl  ajiportions  the  lirst  mortiiaire  be- 
tween them"'  (/;>).  This  (ipiuinu  was.  hmvcver.  expressed  in  a 
I'nse  ill  which  tile  second  iiiin-tira^e  on  the  lirst  parcel  was  e\- 
pressi-d  to  be  sub.ject  to  the  first  nioi1ixaf;e,  and  is  correct  if 
i(iiiililicd  \>y  r(>fciencc  to  that  fact.  The  second  moiliiau'c  on 
the  second  [>arcel  was  also  expressed  to  be  sub.ject  to  the  lirst 
niortL'af,'e.  and  it  was  correctly  decided,  on  an  appeal  by  the 
hdhier  of  this  second  moi1ira!,'(>  from  a  jud^'meiit  that  t' 
lirst  morttraire  debt  sImuIiI  be  api>ortioiu'il.  that  the  judumet. 
oiit'ht  to  be  afliriiK'd.  The  rule  is  that  if  i>arcels  subject  to  a 
common  cliarijre  are  conveyed  or  morltra^ed  in  siieression 
either  expressly  subject  to  encumbrances  or  without  anytliing 
to  indicate  that  those  tiist  sold  are  to  be  exonerated,  tln'  com- 
mon (liarire  should,  as  belwecn  the  srrantees  or  morturau'ces  of 
the  different  parcels,  be  apportioneil  rateably  amoiuj  the  par- 
eels,  whether  the  later  eoiive\ance  or  morti.ML'e  is  foi'  value 
or  is  voluntary  ((/).  or  is  taken  with  or  without  notice  of  the 
earlier  conveyance  or  niortfrafje  (r). 


•  I 
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('))   As  in  8138,  svpra. 

(II)    Flint   V.   Howard.    [ISn;-,!    J   Cli.   51.   K;i.v,    L..I.   at   |>.   7.T;    ft. 
Webb  V.  Stiiilh,  ISSr..  30  Cb.O.  19;;,  ■:*<■:;   r\u-  Clilnptria,  [1S!I8]  P.  1,  6. 
((/)   Dolphin  V.  Aylward,  187ii,  L.I!.  4  H.I..  48G,  501. 
(r)  Flint  V.  Howard,  [l,S,'t3]  2  Cli.  04,  73. 
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If.    on    tllO    lilhcl'    IkjImI.     the    SCCHlIll    lllurtL.ML'r    111-    lIlC    ciill- 

vcyain'c  (if  till'  first  |iincrl  (•(nitiiiiis  a  ciixciiiiii!  a-rainst  in- 
cmriliiaiiccs  (ir  a  dcclaratidu  tliat  there  aii  iii>  eneuiiiliraiiccs 
iir  a  ciiveiiaiit  for  furl  her  assurance  (m,  the  iiiiirttra;.'ee  ni' 
U'railtee  is  eiilitleil  t<i  liave  the  seeunties  iiiarshalle<i  so  as  tn 
ihnnv  the  uhiile  of  the  lirst  iiinrt^'ai.'e  ih'ht  ,.ii  the  (ither  paicel 
as  airainsi  tlic  suhsei|ueiii  |iuichaser  nr  iii(ir1j;av'ee  nf  the  lat 
ler  |iaicel  who  iloes  imt  laKe  tlie  lejral  estate  for  value  and 
without  iiotiee  {t).  The  result  is  similar  if  two  pareels  are 
ftioftiraL'ed  l<i  A.  then  one  to  ji  and  the  other  to  ( '.  and  C's 
inortLMi'"  is  expressed  to  he  suli.jeet  to  and  al'ter  Jiaxiiielil  of 
hoth  the  earlier  niortu'aires   tiM. 


")  In  till-  rase  of  a  uiliiiilary  .'.lUeiuent  a  covenant  fur  fur- 
iliei-  a^sll^■am■l■  would  not  lie  siillii'ienl.  Kcr  v,  Ker.  isfirt  1  i  i; 
B:<I.   Ifi, 

(')  In  i-e  Jones.  Farrinj;lon  \.  I-'orrcster.  [ISiiSI  J  Ch.  4i;i.  ITJ; 
Jones  \.  Iteck,  1871.  18  Gr.  i;7I;  llurk  v.  Uo^art.  ISSit,  21  Gr.  n,i\: 
I'icrc.  i  Canaxan.  1S8-.  7  O.A  l{  1S7:  .Mcrailtiy  v  Morartic  (No. 
-'.  |1!'M||   I   I  R.  iiHi,  n.-,:   Tiehe  V,  Doliihin.  |l'ior,|   l   l.n.  no.'i. 


(I' I    In  IV  .Mower's  Tni.-ls.  ls<;!i.  L.U.  s  K(i.  llo. 
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(IIAFTKK  XV. 

Li;ssi:i:  oi-  MouTiiMii:!)   Kand. 


JI41.   Distiii.'tidii   liftwccn   loiiscs  lict'orc  iiiid   jitter  iiKiiluii'jc. 
p.  2W. 

U42.    I.ciisc  iiy  iiumr  pi'iiir  t(i  iii(ir1j,'as;('.  p.  ■-'•'>!  I. 

!;14:>.  l-i'iisf  li\  Mioi'tyiiiior  .sul)S('(|Mciit  t(i   iiKirt'.'iiiri'.    [1.  •_'.'(4. 

?144.   .Stntutdi-y  or  (•iiiitriictiinl  pnuri'  to  Iciso,  |i,  •.TiT. 

§141.  Di.slinrlion  h<  i  m  ,  n  /.  i/m  ,s  h<  fon  niiil  aft,,-  wurl,/,!,/,  . 

Il'  llif  ouiiff  of  land  fret'  fioiii  (■iii-miihrancc  iri:iiits  a  Icasi' 
tlicrcot'.  and  aftrruards  iiioricatjcs  it.  tlic  iiiorlt,'a'.;c  at't'cct-i 
niiMvly  till,  reversion  retained  in  tlie  niorttrat.'or.  Tile  riiilit 
of  the  ie.s.see  to  iKisisession  in  sueli  ease  is  pai-aniouiit  and  tlie 
n-ilits  of  the  niorl^raj:ee  to  imsscssion  or  to  liave  re<'ourse  to 
the  land  for  recovery  of  the  niort<:afre  money  are  siihjeet  to 
the  riirht  of  the  lessee.  A  lejr;d  moritrairee  iieeomes.  however, 
tile  owner  of  llie  re\crsion  slllijeet  to  tlic  niort/airor's  |-i^'iit 
lo  redeem  and  wlun  llie  mortffa^'ee  lieeomes  entitled  lo  jx.s- 
se.ssion  as  ajrailist  tlie  niorttra-tror  he  may  eonipel  the  t<naii1 
to  pay  rent   to  him  instead  of  the  mortv'au'or  t ./ 1 . 

On  ihc  other  hand,  if  the  owner  of  land  moifi:ai,res  it  and 
thereafter,  without  the  authority  of  the  m-irUMvee.  inirports 
to  u'l-aiil  a  lease  of  it.  tlie  lease  is  a  partial  transfer  of  the 
equity  of  redemption  merely.  The  m  o  rt  ".'a  yee 's  ritdits  are 
i'aiamoiint  and  the  tenant's  I'iirhl  to  [MLssession  is  suhjeet  to 
the  iiiortL'ayce's  riiihts  to  take  pos.session  and  to  have  iceour.s.- 

(")  S(-e  S142.  infra.  Ii  is  a.ssuhied  in  ihis  cliaplrr  ili:it  ili..  molt- 
;;.imc  uikrs  lln'  iiiortKaf;e  witli  nolicr  of  the  iirlni-  1- .isc.  (iilur  li.v 
\  in  lie  of  ilip  registration  of  the  lea.'ir  or  otlurwise,  or  tlial  llie  le:u;e 
is  one  wliich  doiR  not  rennlrr  to  br  resistered  and  tlie  Ic.ssn  is  in 
V<-r:^-T~.Um.  ner  rhaptrr  S,  Tlu  h:  ,,..,hii  A<l.  jiTL',  and  eliaimr  i". 
Th,    l.iiml  Tilh  s  Arlx.  S94. 


ill: 
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to  the  laud  for  rccoven'  of  the  mortRai^o  money.  There  is 
no  (liriM't  rehit'nm  between  the  moi-tnajree  inul  the  tenant  in 
KiR'h  ease,  ns  there  is  in  the  case  of  a  mort^ratre  beinf^  made 
when  the  land  ha.s  already  been  leased,  and  triless  there  is  in 
effeet  a  new  touaney  agretHl  upon  between  the  niort^jas^eo  and 
the  tenant,  the  foniier  is  not  entitled  to  compel  the  latter  to 
jiay  rent  to  him.  The  iM(irtjrnj;ee's  remedy,  if  he  is  <ntitled 
to  i)ossessi(in.  is  to  eject  the  tenant  {h) . 


i  '■ 

I 
f 


^142.  L<'isi   lijf  iiwtur  jifiiir  to  tiKirtiiii'ic. 

If  a  niiirttraLTe  is  ni;!ile  nt'  land  of  wliieh  the  owner  has 
alicadx  i.'fantrd  a  lease,  the  mortiratree  takes  siibjeet  to  the 
h.ise  ((■),  and  can  ol)tain  iiosse.ssion  onl\'  upon  the  termina- 
tion of  the  lease  nh.  Tlie  etVeet  of  the  mortj.'atJe,  if  it  is  a 
IfL'al  nioi-tUMue,  is  to  e(inv(y  tlie  reversion  to  tlie  miiit!.'a^ee 
(i  )  and  ii'i  attornment  on  the  part  of  the  tenant  is  neeessary 
in  order  1o  ereate  tiie  relation  of  landlord  and  tenant,  but 
the  tenant  may  make  valid  iia.MiKuits  of  rent  to  the  mortfja^ior 
until  the  morttra^ree  beeomes  entitled  to  possession  as  between 
miTtiraiTor  and  mortirriree  (,/)  and  jrives  notiee  to  the  tenant 
re(iuiriin,'  jiaynu'iit  of  the  rent  \<<  him  ((/I.     It  is  pi-ovided  in 


W)  Si'c  §14",  iiifrn.  It  is  iU^Kiinicd  ttiat  tlie  iii(irlKai;e  is  regiS' 
tercd  iirior  to  the  niakini:  of  llie  lipase  or  ilial  tlie  leasee  takes  with 
artual  notice  of  the  iiiorlwigi'.  See  chapter  H,  Thi  Iliyi.itry  Act, 
SS7L'.  74,  and  chapter  le,  Tin-  l.nv^i  Tiths  .ter.v,  SSM4.  !I5. 

((■)    See  §141,  Kuprti. 

(il)  'niat  is,  upon  the  termination  of  the  lease  h.v  la|ise  of  time 
or  after  sucli  notice  to  iiuil  jriven  by  the  luorlva^'ee  as  is  siifflcicnt 
according  to  the  teniis  of  the  lease.  Cf.  Caniula  permanent  I!uiUiin».' 
and  Savinys  Society  v.  Rowell.  lS(;o.  19  IM'.R.  li:4. 

(<■)   Rollers  v.  Humphreys.  is;i5,  4  A.  4;  E.  2!'9, 

(/)  See  chapter  22,  Artinn  for  I'ossr.txmn.  S212,  as  to  the  right 
to  possession  as  between  the  inorlnagor  and  the  mortuagee. 

(fj)  Moss  V,  Galliniorc,  1779.  Houg.  279.  at  p.  2S2,  IK  R.C.  403, 
.It  !..  4o7.  As  to  tlie  wh"!(>  subject  ni:Oi.r  of  tliis  chaiiter.  see  the 
notes  to  this  case  in  1  Smith's  Licading  Cases,  12lh  ed.,  pp.  5ii5  ff. 
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Ontario  by  the  Landlonl  and  Tenant  Act,  R.S.O.  lOU,  »•.  IfiS, 
H.  fil,  as  follows  (h)  : 

"I- — (1)  Every  grant  or  oonvpyance  of  any  rrnt  or  of  llip  re- 
version or  romaindrr  of  any  land  shall  bo  good  and  effiotiuU  without 
any  aitornnu  t  of  the  tenant  f  the  land  out  of  which  such  rent 
issues,  or  of  the  particular  ten.  upon  whoso  particular  (State  any 
siich  reversion  or  '•omalndcr  Is  «       'Ctant  or  depending. 

(-)  A  tenant  .shall  not  be  prejudiced  or  damamd  by  the  payment 
of  rent  to  any  grantor  or  by  breach  of  any  condition  for  non-pay- 
nit  nl  of  rent  before  notice  to  him  of  si'.ch  grant  by  thi'  ^  antec>. 

The  stiitiito  will  not  i)i()t('('t  a  tenant  who  jiays  i-fiit  liofore 
it  is  <liio  if  before  the  due  date  the  moi'tuat^oe  i»ives  him  no- 
tice {)). 

After  the  nmrtLTitree  becomes  entitled  to  jiosscssion  and 
trives  notice  to  the  tenant  requiriinr  payment  of  the  ivnt,  he 
has  the  ordinary-  rifjlits  i^f  a  liin<lloi-d  to  sue  or  disti'ain  for 
rent.  The  same  i)rinei|iles  apply  in  tlu'  ease  of  a  lease  made 
sub.sef|tiently  to  the  mortiratre  by  the  authority  of  the  mort- 
Kapeo  (./).  When  the  mortiratri'^*  refpures  the  rent  1o  be  paid 
to  him  he  will  thereafter  be  liable  in  eqnity  as  a  niortuMiree  in 
possession  (k). 

The  niortifapee  who  pives  notice  to  the  tenant  re(|ui^in^r 
pjiyment  of  rent  is  entitled  to  the  rent  which  thcreaftei'  be^ 
comes  payable,  as  well  a»  any  rent  which  has  become  jiayable 
since  the  time  when  the  mortt;atree  became  entitled  to  pos- 
session and  which  is  in  fact  unpaid  at  the  time  of  the  notice, 
even  thcaieh  a  portion  of  such  rent  is  payabl(>  iii  respect  of 
the  period  before  the  morteatree  becomes  entitled  to  jiosses- 


m 


i|p 


^f. 


(li)   Ke-enaeting  in  substance  4  and  5  Ann<'.  c.  3   (or  c.  16.  in 
RufTh.ad's  edition),  ss.  9,  10. 

(I)    De.VichoIls   V.    Saunders,    1870,    L.R.    5    C.P.    ,")89;    Cook    v. 
Guerra,   is:2,   I>.R.   7  C.P.   132. 

(/)   In  re  Ind.  Coope  &  Co..  ri9in  2  Ch.  223. 

(*■)   See  chapter  28,  Mnrtgngve  in  Possfssinn.  S301, 


\-: 
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^i(|||  'I-  1  hi  iiiottL'.iiU'c  is  III',  liiiwj'vcr.  t'lititlcil  In  n'lit 
which  ii.  iMiMi  |iayaiilc  hi't'iirc  he  was  ciitilh'd  to  iiosscssimi 
uiil.'ss  such  relit  in  cxprcsslv  assiu'iicil  to  liiiu  [in)  ami  even 
ill  that  caM',  thiiilirh  he  may  sue  t'or  such  assinncii  arrcar-s  of 
iiiit.  hi-  caniint  liistraiii  for  thciii.  lus  he  can  in  the  ciiw  of 
niii  which  falls  due  after  he  is  eiititleil  to  [lossession   [ii). 

In  the  a|i[)licati(iii  of  i'lntrlish  eases  it  is  to  he  ohserved 
that  a  i>ro\iMi  fur  i|uict  enjoyment  until  default  is  not  usually 
inserted  in  a  moittratre  in  ilntrlaiid  (u).  In  the  ahsence  of 
sn.ch  proviso  or  other  reservation  to  the  mortirai^or  of  the 
riu'ht  111  |Missfssion,  a  Ici^'al  morttrairee  may  enter  into  (lusseM- 
siun  whenever  he  thinks  tit  so  to  do  so  far  as  the  niortjzaiior 
is  coneerned  i/'i.  and  if  there  is  a  tenant  in  |M>ssession  under 
a  |iaraiiiiiuiit  lease,  the  mortirakree  may  at  an.v  time  iri\e  notice 
to  the  tenant  reipiirlnir  payment  of  the  rent  to  him  instead 
of  the  moi'ttraLTor,  and  the  nioi  tiravrec  thereu|ion  lieeumeM  en- 
titled to  any  rent  in  arriar  which  has  heconie  payahle  since 
the  iiiakiin.'  of  the  muiitratre.  In  Ontario  it  is  customary  to 
insert  in  a  iiiiirl'_'ai:e  a  proviso  for  ipiiet  enjoyment  until  di>- 
fanlt,  which  operates  as  a  redemise  to  the  mortirairor  and  con- 
st it  iites  him  a  tenant  of  the  mortfriiv'cc  until  default  u/). 
(  iinseipieiitly.  ill  the  case  of  a  niortirajre  containin^r  such  a 
prii\isii,  <lie  lUoi'tiraL'ei-  is  not  entitled  lllitil  del'atllt  to  rcip''n' 
pa.\  null'  iif  the  rent,  and  when  he  does  hecume  so  cut  led 
and   '_'i\rs  notice  to  the  tenant,   he  is  entitled   mih'   to  the  ar- 


;f 


(I)  \llls^^  \.  Ciilliiiiore.  177!',  luai.L-.  L'7!i.  is  li.C.  4ii3:  ItemTs  v. 
Hiinipliii  >s.  \(//ii//  'I'lie  slatciiieiii  ill  ilii  |i\i  is  siilijecl  to  iiualiti- 
niiiim  in  Ontario  in  \i.'\\  ef  ilir  iirovisioiis  <i(  i!,i-  Aiiponioniuenl 
An,   reftrrid   tii  lielow. 

(1(1    .-^.iliiion  V.  li.an,   In.'iI,  :'■  .Mac,  i>^  l"..  ;!tl. 

Id)   Fli-lii   \.  lii'iitle.v,   ts:'„"),  7  Sim,  tm;    linnvn  v,  MciiniKiliian 
Ci.iinlits,  itc,  SiHhi.v,    IS."!!,   1    !■:    A:   !•;,   N"J, 
(•))    IS  H,  C.  at  p,   lii'i, 

(;;)    Si!-  c-haMir   :■:;,    ,!i ':•;/!    ?--■   /'•■,vxi  •;»!((«.    «J!:i, 
('/)   .See  chapter  L'L',  AiliiiH  fur  I'lisi' ssion.  JS21I. 
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rears  of  rent  which  have  liwdinc  pavablc  sinc«>  ilcfaiilt,  ami 
not  to  ♦hose  which  l)ocaiiic  [layalilc  in  the  interval  lietwciii 
the  niakini:  (if  the  iiiortirajre  and  the  (iccurreiie.'  of  chfault. 

The  i|ii<^tion  whether  a  morttfatfce  who  uives  notice  to  the 
tenant  is  ontitU'il  to  rent  aceriiin!,'  ilue  in  icspeet  of  tlie  pcr- 
iinl  |iri(pr  to  tlie  ci^'inT  of  the  notice  uia\  also  be  affeclcil  in 
Ontario  by  the  At)j)ortionment  Act.  H.S.(,».  1!tl4,  c.  l,:)(i,  ,s.  4, 
which  provides  as  follows  (r): 

4,  All  rf'nts,  annuities,  dividends  and  other  perlodicjil  payments 
In  the  nature  of  income,  whether  reserved  or  made  payable  under 
an  Instruniint  in  writlnK  or  otherwise,  shall,  like  interest  or  luoiiey 
lent,  be  considered  as  accruinn  froiu  day  to  day,  and  shall  be  ap- 
portlnnable  in  respect  of  time  accordingly. 

Under  this  provision  it  would  ajipear  that  a  niort>;a};eo, 
after  jrivint;  notice  to  a  tenant  rcquifint;  payment  of  rent,  is 
entitled  oijly  to  rent  which,  upon  beiiij,'  apportioned,  is  pay- 
able in  respect  of  the  period  -iince  he  became  entitled  to  pos- 
■session.  that  is,  since  the  makintr  of  the  niortjiaiie  in  the  ab- 
sence of  a  iiroviso  for  (piiet  enjoyment  until  default,  and 
since  default  if  there  is  such  a  proviso,  and  which  (>ither  luux 
become  payable  since  the  friviii'j  of  the  notice  or  thou;;h  pay- 
able before  is  in  fact  inipaid  when  the  notice  is  tiiveii  (s). 

ff  a  tenant  after  notice  from  the  niorti^ajree  voluntarily 
j)ays  to  the  mort^i.^-or  rent  which  he  is  afterwards  compelled 
to  pay  over  again  to  the  mortKagee,  he  cannot  recover  it  back 
from  the  mortgagor  (0- 

As  an  e(iuitable  mortgage  does  not  convey  the  legal  estate 
(I/),  the  general  rule  is  that  an  equitable  mortgage  is  not 
entitled  to  bring  an  action  for  possession  against  the  mort- 
gagor in  (K'cupation  of  the  mortgaged   lands   >r)    or,   apart 

(r)   Following  the  English  statute  33  &  34  V.  c.  35.  s.  2. 
(s)   See  Klnnear  v.  Aspden,  1892,  19  O.A.R.  4fi8„  for  a  discussion 
of  the  general  principle  of  the  Ap|)ortionnienf  Act. 
(t)   Hlgga  V.  Scott,  1849.  7  C.B.  63. 
(«)   See  chapter  5,  Kquitablr  Hortguyrs,  S41. 
(r)   See  cliapttr  22,  Actinn  jor  Possrsniiin,  !!212,  where  the  excep- 


ifll 


(•ii.\i'Ti:i{  \v.   i,t:sst;K  ok  moutcackd  i.anh 


ficiiM  cxiniss  I'lintr.'U't  lirtwccii  the-  iiii>flttu»<(ir  ami  tlie  rriiiit- 
fihlc  iu(prtj.Mi.'oc,  111  rt(iiiiri'  |>:iyiiuiit  of  rent  by  tciiaiitH  in 
(H'cupatioii.  Tile  ciiiiitablr  o<)uiviilt'iit  ti>  tho  taking  of  poH- 
Bo.ssion  is  the  aiiiMiintiiiciil  iiy  tlio  poiirt  of  a  receiver  of  thc^ 
rents  and   prolits  I  if  ) . 

In  the  aliHeiM'f  (if  exjin'ss  <>niitraet  lietweeii  the  inort^fMi^or 
iitiil  the  enuitaiile  iiiortjja^'ef  erititiinn  the  latter  to  take  pos- 
seNsion  with  thi'  e(mse(|ueiitial  ritrht  to  take  the  niit.s.  if  tlie 
eipiitahle  luortiraiiee  ^'i\(s  iiuiice  t<^  a  tenant  reipiirind  I'ay- 
iiient  of  tile  rent,  tlie  tenant  nia.\  refuse  payment  l)eeans(>  lie 
would  !.'et  no  discliaru'e  frmn  tlie  niortsratree,  aii<l  iiotw'ith- 
Htandinir  the  nntic-e  lu'  nia\  slill  pay  the  niortjfajror  and  tret 
a  L'liod  (iiseharLre  i  .n .  If.  however,  the  tenant  voluntarily 
pays  rent  tn  an  equilahle  iiinrtiratftv  who  elaiins  the  rent  in 
tli.it  eapai'itx.  till'  Iciiaiii  is  iint  entitled  to  reeover  it  hack  1.'/). 

A   iiiiirl tra^riir  \m  ciilitli-d  to  possession  or  to  receipt  of 

the  rents  and  prtil,  .if  land  subject  to  a  lease,  and  whose 
iiii'1'lL.'aLrrc  lias  neither  taken  possessiuii  nor  i;iven  notice  of 
his  inl.iilhin  tn  take  possessidn.  has  the  ri^rlit  to  sue  the  ten- 
ant (■•!•  il:iiiin'_'es  I'm-  linai'li  n(  a  eo\enant  to  rc|iair  conlaincd 
in    the    lease    i;i. 


ij 


ill:!.    /,'''<!     I"i    nmrhpriur   syhyi  ijiii  )i  I    In   iii'ii'l  lUiCli  . 

\\    I  hi'  n'Ahi  r  (if  land  nidi-tLMiics  it  and  I  hereafter  leases  it 
(  "  I .  till    1(  a  (•  is  liiiidiliir  I  i  pi  in  the  tenant,  wlm  ^s  not  |ici  liiil  ted 


tioii  in  llic  cnM'  iif  a  ni(irl;:a:;c  wliicli  conveys  tlie  ciiaity  of  rcdi'inii- 
tidii   is  iiii  iiiidni  (1. 

(  "  )    Si  r  cliaiiti  r  ":'.  Ai'ii'iintiiirnt  uf  Rtni} ,  t;  SSTil. 
(.-)    \a(initn  Oil  Co.  v.  lOUis.  Itf'l  t  j   1  K.H.  !,'.<?,. 
in)    l-'inck  V.  Tranter.   |l!>ii.'.|   1  K.I!.  427. 

{;)   li.S.O.  i;<ll.  c.  l.'in,  s.  ,-,  (I^indtorri  and  Tenant  \ct).  adopt- 
um   llic  I".n;;listi  ConvtyancinK     .\ct.   1881,  .s.   pi:    Turner   v.  Wal.ih 

ii"-'M  2  K.i;.  t>-'i. 

('/)    S.  ('   S141.   siiinii,  for  a  brief  roiniiarison   t)el\voen   tliis  rase 


tk^M 
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to  <lis|iuli'  liis  Ijiiiilliird's  title,  ;iiii|  m.  Idii!,'  MS  till'  iii(i|-ti;atftT 
(iocs  not  i.iti'i-lVcc  witli  thr  t'l'  I 's  [■o.shi'.ssioii,  tin-  ninrli((ii;(ir 
may  i.fciM'  the  nrit  ami  may  .listraiii  for  it  (/<).  The  Icaso 
is  also  liiiiiliii^'  l)y  otoiipcl  upon  tlii'  niortirairor  am!  all  pi  r- 
sons  I'l.iiniinif  innliT  liini  ."XiMpt  tlic  iiioiti.'ai;r<-.  an.j  .„'ivcs  to 
till'  truant  a  siifliciriit  intiicst  in  ttic  ciiiiilv  of  icijcniption  to 
(.'lilitic  him  to  i-.i|r(ni  tlir  nioi-iL'aL'c  i ///)). 

A  lease  Miacle  al'ter  the  land  has  lieeii  m.irttrairi'il.  unless 
it  is  maile  li\  the  authority  of  the  mort'.'a!,'ee  or  pursuant  to 
;i  po\ser  to  lease  eontaineil  in  the  niortu'.ii-'e  1(1,  is  not  at  eom- 
luon  law  liin.iini:  upon  the  niortizaL'ee,  The  moiiu'airee.  so 
soon  as  he  hecoiiies  .ntitle.l  l<i  possession  undi-r  the  iiiort'.'aire. 
may  \^ithollt  notice  ejeetji  tenant  u  ho  has  Keen  hi  into  pos- 
session nn.lei'  the  lease  i  </ i .  If,  howevei'.  ll  .■  niorti:ai.'ee  after 
he  is  entitle.!  to  jiossession  e.jeets  a  tenant,  he  will  he  liaMe 
III  eipiity  to  aeeount  as  a  iiiortirauee  in  possession   (»  i. 

The  mortiiairee  eanno!  merely  1),\  '^'ivini:  notiee  to  the  ten- 
ant ereale  the  relation  ..f  lamlh.r.l  ami  tenant  lielw.cn  them 
or  entitle'  himself  to  sue  (,!■  ilisl  rain  ''oi-  rent  due  or  theieat'tei' 
aeeruniL'  due.      1 1'  i  he  tenant   nfuses  to  pay  r,  n1   lo  the  mort- 


aml  ilie  <M.^..  (rf  ilir  oH  n«  r  l...siai;  l,is  laml  aiiil  ili(re;ai,  r  niortLM^ni- 
it 

I'')  'IV.ni  \.  Hunt,  is.'in,  ft  Kx.  II:  Cariiinier  v.  I'ark.T,  Is..:. 
:;  C.l!.  N.S.  L'ni;  iWilK.n  v.  IHinn,  IS.M,  17  Q,!!,  j;.).  Tlie  aiormuue;-  i.^ 
not  .milled  lodisii-.nii  afnr  ih.' apnointiii.  at  of  a  rec.iier.  Woolsoiu 
V.   Hdss,   |l!i|ili|    1   fli.   7SS. 

('•'')  Tarn  s.  Turn.  r.  ISSS,  :::i  Cii.I),  l.",!;;  Martin  v.  Miles,  IsS:;, 
■'.  O.K.   I'll:   see  cliaiMer  lA.  .\,ti',n  !„r  i;,n'ili,si,n',  ji:3». 

(e)  In  Kniilaiid  a  iiKirua-,  i  ,„  ..H,r\-^:y^.r  in  pos.session  lia.s  by 
slalui.-,  subject  to  the  terms  of  Ibe  m.irl^:a(.'e.  certain  pew-^rs  as  in 
MlakiMK  lea.sis.  S.'e  SI  4  1.  As  to  a  le;is..  made  In  the  merli;ap,e  as 
aueiit  for  tli<^  niortuaKor,  see  Chapman  v.  Smilh.  [1:hi7|   2  rii.  !i7. 

('/)    K.erh  V.  Hall,  177S.  Dotii;!.  'll.  IS  K.C.  U'.",;   (iibbs  \.  Craieli 
.•"lianli,   1S7*!,   J.H    8  C.P.  45!. 

(c)   See  chapter  28.  Martiniiiir  in  I  ns.srssion.  SHOl. 
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.T.ii        I  iiAi'TKU  \v.   i,i:ssKi:  or  M(iiiT(;.\<.r;i)  i.vnd 

L'.-iL'i''    rill   li'ii;inc\    is  Picuttil   iiml    the    limi  ti.M<.'ir  s    iini.d.v    is 
ill!  :M't  1(111  for  iiiiNscvsiiiii   (/i. 

The     IrinrlL'!!!,'!  I',      wllrll      he     is     Clltitll'.l      tn     |l(p>M-HS|n||.      Hlil>  . 

Iiin\i\ii\  hi-iii'.' ;iii  .-ictKni  ,i-jiii>I  Ihr  It  iijiiit  tint  only  I'or  pu^ 
sr,-si.iii  hut  ;ilvii  Tor'  lii'spaNH  ;mi|  iiicsiu'  |iiiii;|s,  :>\i,\  in  ir«pc.-t 
II  'li''  l.ilii  r  iMiiscs  (if  .■ictinii  iu:i.\  ni-ii\i  r  ^m  ;nii<>iiiil  iijnixii 
liiil    l'>   llii     I'-ril,    li'  .■in;  .    wlndi    Ii;in   iMi-nnic    piiVMlili'   >!iii-i.    hc' 

llrr.MIM'   illMlr,!    tii    |insvcsvinn     v'/ '    •'Hnl    X\ll   rll    i^    ,M    liicl     l||l|',li<l 

ill   tlh    liiiir  1. 1'  III,.  scr\  i.  .■  u\   \\u-  nolM-r.      Tli>-  Iciianl   umil.l  Im^ 
juslilii'il  HI   ]i.i>  in-j.  nn  ilclii.inil  Imi,   wWIhuiI   iM't.cii.  oiii   i,(  ||i< 

l-illl     M\MnL'    ll,\      llilll     Midi     ;il nl     ,|N    ihi-     IIIIPI  l.^nuiT     WnllM     he 

I  nl  it  li  ■!  Ill  ri  riivir     h  i. 

•'II  li"  ntlii-r  li;iii.|  ii  iicu  li'iiaiirx  hi'twiiii  tin-  iiiiirt;.'iii;i'c 
Jiiiil  llii'  siiahl  iiia>  111'  ciiali-.l  li\  <  \|||vn>  a'_'l-i(iiiclil  iM'twccn 
tliiiii  III-  iiia>.  Ill'  iiiiplii'il  I'riiiii  llirii'  cnmlucl.  (Ininir  the  tin 
iiiit  iHilic'  1.1  i|iiil.  III-  ill  iHiimliiii,'  111-  ici'i'i\  iiiij;  HI'  ilisl  laiiiiiiL' 
fiT  I  111'  ii'iil  iiia\  III'  I'uniliii't  nil  till'  iiiiirlt;a'_'i'i''s  pari  siil'ticiint 
t"  iiiii"  't'  111  a  iii-ii'_'iiiliiin  111'  llir  iiioi-l.ir.'i'-'iii's  tenant  as  his 
iiwii  li  n.'ini  '■ ' ,  lull  llicre  is  no  ncu  lciiani-\  i-rcaliij  il'  llir 
ti'ii.inl  i'l'l'iiMs  111  i.a\  rent  altrr  ili'iii.'inil,  am!  the  iniTc  lai'l 
tlinl    llii-   tiiianl    I'liii.iins    in    pirssrssinn    allci-  ili  inaiiil    is   not 


n 


Cl    Tiiu.  rsoii    s     .liicksiui.    |IH;t||    J   (J  li.    IHI;     [•:%., ns   \.    KMidII 

is:;s.   1  A.  lie  K.  ni.'. 

I'D  Sr,  <;1IL',  MiiiKt,  w  lici'i-  ii  is  |iiiinli'(l  iiiii  lliai  in  Kimlaiui 
it  is  niii  cusioiiiary,  a,s  it  is  in  Ontariii,  to  insirl  in  a  im)rtpai;i.  a 
iniuisii  fur  i|iii(i  I'tijoyini'iil  until  (litauli.  mi  iliat  ili.  iimrtKaK''''  I'l'- 
ciiMi.  s   iiiilHi'd    to   possi'ssion   ii|>on   ttu'  makinfr  <it    ilir   niiirlK;i»:i'. 

i/i)  I'lipf  V.  liipKS.  IK.'II.  ;i  I!,  &:  (  L'^Ti;  Klisdcn  V,  l»o|i.',  lSt;s, 
1,1!.  "  y.x.  L'liri.  at  II.  L'Vr.;  liarmtt  v.  Cuildfiii (1  (Karl),  isr..j.  11  K\ 
1!i:  Ocean  .Vcridcni  anil  Ciiarantci'  ('or|ioration  v.  Ilford  lias  Co, 
[lliii.-ij  ■:  K.I!  i:'".  Il  uiiiild  aiipiar  lin'.M'nr  tliat  in  view  of  thi' 
A(i|iorliontih  ni  .\ri,  rifirnrt  to  in  SMJ.  in-  iiiortvai;''!'  would  not  Ih' 
inlllli'd  to  rccovtr  tin'  ■  livahnt  of  rtnt  at'cniin.e  diii'  in  ri'Spcoi  of 
till,  jiiriod  prior  to  liis  .  naint;  •  nutlid  to  pnssts.sion,  althoiiyli  |ia\- 
alilr  siihsi'iiiiintly. 

(!)  !)oi-  I.  Cad-Aallir,  1K?.1  '.'  I'.  .>.-  \<)  47:!;  !>•"  ■•■  lliit.  -  t>.':i, 
7  liinu.  32:\'   Sniitli  v.  KM>;in«ton.  1S74.  I,.K    •>  CM'.  14."i. 
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"""'■•'""    "^"'' •  '"■  ••'    "<■"    ''■"".'.■>       /,.      If,    |„.«..v,r,   th.- 

''•"■■'Ill    fays  r,.„l   to  th..  .uuHu'M^oo  pursn.mt  ).,  „  ,„.li,..-  fn.,n 
II"-  .n,.,t .,.,.,.,,,  a   „.  vv  I,  MM.M-.v   froM,  yrnr  »o  >.,,,•  is  .•,rMf,.l  i„ 

""■  ■■''"■'"'■ ■  ''^'''"1 1'  ■'   -•niilrary    inl.„t,„„    ( /,  i .    |,„!    if 

''"'■"  '""    '""""    "''"    "I"-   '<nnnl    h„|,|s   „   ,|„.  „.r,„,  „f  ,h,, 

"'''  '""-'■  -''■^"■■'>t'i..v    ;,,,.  ;,,,|,|„.,|,1,,  ,„,,  „,,,,,„,,.   |.,.,„„  ^,,,,,. 
'"  >'•">■■    ''"■  t.r.Ms  „f  ,|„.   ,„  „    ,,,„,,„.,,   ,„,;„._,  .,    ,,,.^,,^,^.  ^^^:^^_. 

'''"'■'■'"■''"'"■'■'"■''  •> "I'.'ii   'S.l.-rir  In   Ih,"  ,,,-,,-ti,s  (/). 

X^^.   Sl,iii,l,,ri,  nr  roiilrnitiiiil  ji,iw,  r  /„  l,„s,, 

Aflc-  th,-  i„;,l<inu'  ,.f  ,-,  „„„.,,,,,,.„,  ,|„.  ,..„i,.iirn.„.-,.  of  h„th 
'In  iM,,itLM._'ur  .unI  1I„.  in..rli.Mi:,.p  is  ii.-.ss.-in  f,.r  a  viili.l 
l«':iM'  unless  ritJi.r  |,;..,y  i,.  ,.m|M,u..rr.|  hy  st;il.  .,•  I,y  th.' 
ti'iiiis  of  the  iiiortiriiirc   I  (iM. 

'■"'I'-i'  a  MiortLM-r  m;i(l..  |hii'sm;imI  to  tlw  Slio,  t  K„,„,s  of 
Mortu'ML-sAcI  on  .•ontMiiM.M.'M  ..ov.M.-irit  m  llic  forn.  of  s.-hr,|- 
"''■  '^  '■'•"'^''  '■  "'■  '1'="  ••"•"■  lli.'t  ,..,  , I,. fault  tho  iMortuM^Mr  sl,.-,ll 
li.'iv..  ,|uirt  |„.sM>ss^ou  of  th..  huMls.  „  M.ort./i.u'.'.-  mny  on  drfanif. 
witlioni  -ivni..'  not  KM..  t,.,k..  possr.sion  .-in.!  make  ,i.iy  Iras.,  that 

(/)  T.)w.rs..n  V.  Jackson,  mi/'/w.  cf.  Rrork  v  Porsti-r  1S!)7  •i4 
N.IIK.  VC:   Ind.rhiiy  v.  K,  ad    1887.  :'n  Q.H.D.  'Mt. 

(A)  I).,.  V.  Hurkn.ll.  isns.  S  r.  i.  P.  -.;6:  (.„h,..„  v.  PIo«,1..„. 
M'>l.  :':.  Ch.l)   i;th. 

(')    K-    th  V.  K.  CaiHla  i  (  ...  [I|..,||   i  ci,    ;;,    .^,  ,,    7^3 

(.")  W,lllai„«.  R,.al  F'n„„.rty,  :>ls,  ,.d.,  „„.  5fil.  555.  In  Knuland 
''>  '".•  (■..nv...van,ln«  A.t.  ISSI.  !l  .,  45  V.  0.  41,  elth,  r  a  mortgagor 
or  a  MiortBau...  in  |.os.s..ssion  uv.xy  ,„ak..  valid  Las-s  hindinK  ULon 
th..  oilitT  sul,J,.,i  fo  .-..rtain  II, mm     ions  si,..,itl,.d  in  11...  .stalnl..     WIL 

'""  '    '^' "■''  •'•"'•   ll'*!'!!   ■^  .1,    ,;-:    nrown  v.   P..to.  [l! )   ■>  n 

i  .i.-,:i.  KinK  V.  lilrd,  \\'.m,\  1  Kit.  s;!T:  P„b!io  Trnsfv  v.  Utwronc.. 
n  HLj  1  .1,  :s!..  liv  ,1„.  conv.  yanc-ln^-  Act.  Ifll,  a  inorlKa^^or  or  a 
morl.aK,.,.  ,n  iM.ss.ssion  has  .n.iil.d  „„«..rs  .,f  acc.f,.in«  x.irnnd.rs 
01  |.a..:,s  for  ilu.  |mri,o.s,.  „f  .n.il.iins  liim  to  grant  olh.T  l.as,  ,s  aulh- 
i.ii/.-d  by  tli(.  .staliilf. 

(")  Sit  cliaiH.r  35.  Sh;rt  F'.rni.s  „t  M',rtij,iii,s  Art.  5n,S3.  The 
-lior!  fi.ri!!  of  .-.-.V,  nant  and  ihc  corn  si.onOii.g  fxi.  nd.Hl  form  ar..  st-t 
"lit  in  ihapliT  i:;,  .4(7ion  for  l'i,ii.s>s.vnn.  |(214. 
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will  lint  iiitci-fci-c  with  the  iiiortua^'or's  i'i<,'ht  to  ivik'cm  ((*). 
TIh'I'c  is  nothiiifj  in  this  covi'iuiiit  rc|iiij;iiimt  in  Ihc  priivi.so 
('i)iitaiin'il  in  .schedule  M.  <'iause  14.  of  the  act,  that  the  uiort- 
RUfiit'  on  default  of  |ia,vnient  may.  after  srivin^r  notice,  enter 
on  and  lease  or  sell  the  lands.  The  act  eoiiteniiilated  in  the 
proviso  is  not  the  mere  takinj,'  possession  in  order  to  keep  down 
the  interest,  which  ma\  lie  done  immediately  on  default  and 
without  notice,  but  the  eriterins,'  on  the  lands  1o  lease  or  .sell 
in  such  wi.se  that  the  mortj.'atror's  riirht  to  redeem  will  be 
piLSlponed  or  destroyed   (/<>. 

The  Ivcid  I'ropeity  Ad  of  .Maiiitol.a  and  the  Laiul  Titles 
Acts  of  Sask.itclievwm  and  .Mlierta  eoiilaiii  pro\  isioiis  eii.-ihliii^ 
a  niortLtai.'<'e  to  niiike  leases  after  default  suli,ie<'t  to  the  con- 
ditions llirii  tinned  ill  the  stilt  I  It  es  (  (/). 

(n)    I',ritl;oui-  v.  lii-.Hik.'.  ls!i:'..  j:'.  O.U.  t..'.s,  Jl  ()..\,i;.   111. 

(/))  I!i-itli(iiir  V  Ilr()(il<i',  s.'iiiii:  Doc  ih  m.  Carrod  v.  Ollcy,  ISIO. 
I'  A    .M  K    4S1:    Lows  V.  Telford.   1S7>!.  1  App.  C'as.  414. 

((/I  See  cliapter  2J,  -\i  limi  fur  I'liss'  sxion,  iSL'17,  when'  llir.s«' 
piin  isiiin.s  an    iiKire  fully  n  fi  rn'd   to. 
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CliAPTKU  XVI. 

Kxix-iTioN  Crfditoks  or  thk  .MoirrdMiOR. 

§I")I.  Fii^'lits  of  execution  creditors,  p.  2.')!). 

§ir)L>.  Svhiuv  iiiul  sale  of  efiuity  of  led.'inpfion,  p.  201. 

$1"):!.  Effect  of  seizure,  sale  and  conveyance  by  sheriff,  p.  2G3. 

§151.  Who  may  jmrchase  at  .sheriff's  .sale,  p.  264. 

§151,  liighls  of  execution  criditors. 

The  (|uestioii  of  priority  under  the  Reffistiy  Act  («)  and 
un.ler  the  l,and  Titles  Acts  (b)  as  between  iui  execution  cred- 
itor and  a  mortgagee  or  purchaser  of  the  land  has  alrejidy  been 
diseus.sed.  Questions  of  limitation  of  actions  or  iiroeeodinRs 
will  1)0  .liscusMMl  later  (f).  In  other  ivspe^Ms  the  rights  and 
remedies  of  an  execution  ei'editoi'  of  tile  mortgagor  are  dis- 
eus.sed in  the  present  clinpter. 

Prior  to  1S4!I  in  Ipiier  Canada  an  equity  of  redemption 
could  not  be  sold  under  excc\it  ion  ( ./ 1 .  hi  that  vear  the  stat- 
ute 12  V.  <•.  7;!  was  passed,  aiillinri/.ing  the  seizuie,  sale  and 
conveyance  of  the  iiiteirsl  of  ilie  nioitiragor  in  mortgaged 
lands  and  tenements  undei'  a  writ  of  exe.ution  against  the 
lands  and  tenements  of  the  mortgagor  {.  ).  I'nder  this  .statute 
It  was  held  that  the  ei|uity  of  redemption  could  not  be  .sold 
after  the  death  of  the  mortu'Mu'or  under  an  e\e<-utinn  against 
the  lands  anil  leueiiieiits  of  llic  niorl  t,';ii:oi'  i  f  \ .     ( 'onseipicntly 

('/)    Seo  clinplcr  S.  Thr  Hifjintry  .Iff,  jTl!. 

(h)   SiH'  rliapler  10,  Th,-  l.inul  Titlrx  Artx.  §!i«, 

(<■)   Sec  rtiai)tcr  I'd,  l.imitdtum  of  Aitnnm.  iZt^i. 

('I)  .Simpson  V.  Sni.vtli.  ISIK,  l  VCK.  k  A.  <>.  See  chapter  5. 
Kiiir  mill  Kiniitji  in  I'liiiir  Ciniiidn.  SHL". 

(<•)  C.S.f.C.  lS,';n,  c.  22,  .■<,  •.'57  (rommon  l,iiw  Procedure  Act). 
Sec  now  s.  31.  sut)s.  (1).  of  the  Kxeciition  Act,  in  $152,  infrn. 

(!)  Rank  of  Upper  Canada  v.  hrniiEli,  ^s.C^2.  2  U.C.E.  &  A.  9h; 
l»well  V.  Hank  of  Upper  Caniida,  1863,  10  Gr.  .'i". 
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ill  1S(i;!  tlu>  statute  27  \'.  c.  \'->  was  iJM.sscd.  aiithoriz'mtt  the  sale 
ot"  tile  i'(iuit\  of  i((l(Mii|iti(iii  ill  a  t'lri'liiild  mortgage  of  real 
estate  iiiiilci'  an  cxcciilidii  atraiiist  the  lands  and  tenements  of 
the  (vwiier  of  the  wniity  of  redein[ition  either  in  his  lifetime 
or  ill  the  iiaiuls  of  his  executors  or  adiiiinistratoix  after  his 
death  (.</i. 

I'lider  tile  last  nientioiieil  statute  it  was  held  tliat  a  valid 
sale  eould  not  Ihi  made  where  there  were  two  moilfja^es  held 
by  different  persons  upon  tlie  same  i)roperty  (/i).  This  d(><-i«- 
ion  was  doubte<l  in  a  later  ease  (i\.  and  the  (iiiestion  whether 
an  e(piity  of  red<'mi>lioii  subject  to  twd  or  more  mortKanes 
could  be  sold  under  an  execution  remained  doubtful  (j)  until 
1915.  when  the  statute  f)  (!.  Ti.  e.  2t».  s.  10.  was  passed,  authnr- 
izin^t  the  sale  under  an  execution  of  the  eipiity  of  rt^emption 
where  there  are  more  mort(;a}.'es  than  one  in  the  same  man- 
ner as  in  the  ease  of  i.-.nd  subject  to  one  mortirajfe  only  (A"). 

If  the  e(iuity  oi  redemption  cannot  be  sold  under  a  writ 
of  execution,  a  receiver  may  be  ai)pointi>d  by  way  of  equitable 
exei'Ution  at  the  instance  of  a  judtnnent  creditor  (/). 

Execution  creditors  of  the  mortnanor  are  "assifjns"  and 
are  entitled  to  notice  of  sale  under  a  power  of  sale  the  terms 
of  which  retpiire  notice  to  be  (;iven  to  a.ssij;ns  of  the  mortfjaffor 
[III).    They  are  encumbrancers  upon  the  intere.st  of  the  mort- 


II' 


(9)   Spc  now  s.  31,  sub-a.  (1!).  of  the  Ex(>culion  Act,  in  IS152,  infra. 
(ft)    Donovan  v.  liacon.  18fi9.  16  Gr.  472,  note;    Wood  v.  Wood. 
1869,  16  Gr.  471. 

(i)   Samis  v.  Ireland,  1879,  4  O.A.R.  118. 

(/)  Glovii-  V.  Soiilhcrn  l>oan  and  Savlng.s  Co.,  1901,  1  O.L1.R.  59: 
Canadi.-in  .Mining  and  Investment  Co.  v.  Wheeler,  1902,  3  0.\j.H.  210. 

(k)   See  K,  31.  suhs.   (3),  of  the  Execution  Act,  in  8152,  infra. 

(M  Donovan  v.  Baron.  lSfi9,  16  Gr.  472,  note;  Kerr  v.  Styles, 
1879,  26  Gr.  309;  Canadian  Hank  of  Commerce  v.  Rolston,  1902,  4 
O.L.R.   106. 

(m)  Re  Ahholl  and  .Midcalf.  1891.  20  OR.  299.  .See  chapter  31. 
Half  unilir  Poutr  of  SiiU;  )i339. 


S151.  RIGHTS   OF   EXECUTION   CREDITORS 


261 


Kii>r()i-  and  upon  the  prorepils  in  case  of  saie,  and  arc  ontitKid 
to  i)aymciit  tliorpoiit  accordins;  to  priority,  and  it  has  been 
held  that  if  a  mortfjafree  sells  the  land  and  pays  off  an  en- 
cumhranoer  who  holds,  to  his  kiiowlcdfre,  collateral  security, 
the  mort(,'as,'ee  must  take  over  the  collat<>ral  -.et-urity  for  the 
benefit  of  subsequent  encumbrancers,  inchiding  execution 
creditors,  and  is  liable  to  them  for  the  value  thereof  if  he  fails 
to  do  so  (rt). 

A  mortfjafree  who  pays  off  a  prior  execution  has  a  lien  in 
respect  of  the  amoiuit  i)aid  as  ajjninst  subsociucnt  execution 
creditors  (p). 

§irt2.  Sfi:ure  and  mJc  of  Kpdtii  of  ruhmptioit. 

It  is  provided  iu  Ontario  by  the  Kxeeution  Act.  H.S.O. 
HI  14,  e.  80.  ss.  :«)  and  31.  as  follows  ((/) : 

30.  Where  the  word  "mortgaRor''  occurs  in  the  next  succeeding 
three  sections  it  shall  be  read  and  construi>d  as  it  the  words  "his 
hcir.s.  executors,  administrators  or  assiRna,  or  person  having  tie 
equity  of  redemption,"  were  ins«rted  inimediatply  after  the  word 
"niortRagor." 

31.— (1)  The  sheriff  to  whom  an  exeeution  against  the  lands 
and  tenements  of  a  mortgagor  is  directc^l  nuiy  seize,  sell  and  convey 
all  the  Interest  of  the  mortgagor  in  any  mortgaged  lands  and  tene- 
ments, 

(2)  The  equity  of  redemption  in  freehold  land  shall  he  siileahle 
under  an  execution  against  the  lands  and  lenenients  of  the  owner 
of  th>  equity  of  redemption  in  his  lifetime,  or  in  \hv  hands  of  his 
executors  or  administrators  after  his  death,  subject  li>  th<>  mortgage, 
in  the  same  manner  as  lands  and  tenements  may  now  1n'  sold  under 
an  execution. 

(."!)  Where  more  mortgages  than  one  of  the  siuue  lands  have 
been  tuade  to  the  same  mortgagei.  or  to  different  mortgagees,  siil)- 
sectlons  1  and  2  shall  apply,  and  the  ,.quity  of  redemption  shall  be 

('0   (ilover  V.   Southern   lA)an  and   Savings  Co..   l!tiil     i    OUR 

(/')   Trust  and  Ix)an  Co.  v,  Ciitbberl.  ISOS.  14  Cr    41(i. 

('/)  "Sherlfr"  is  denned  by  s.  2  ;ls  including  any  ollUer  to  whoiu 
an  execution  is  directed.  .\s  to  the  genesis  of  th.>6e  urovisions,  »>». 
Sill,  .iiiprii. 


i^i^RHn 
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salonblp  under  an  pxcoutlon  against  tho  lands  and  tcnt-ments  of  the 
owner,  subjpct  to  the  mortgasis,  in  the  siimo  manner  as  In  the  case 
of  land  subject  to  one  mortgage  only  (r). 

A  sale  of  (iiic  of  st'voral  lots  included  in  a  mortj;attP  is  un- 
authorized. Tlie  sliciilT  cannot  sever  the  e(|uit\  of  n'<lemp- 
tion  ;  he  may  only  sell  the  e<iuity  in  all  the  lends  comprised 
in  the  moHfiaKC.  and  where  the  lands  are  in  different  counties 
tht>  act  dies  not  apply  {s). 

So  where  fnur  iier.sciiis  joined  in  exe<'utinK  a  niort^aifc  of 
their  joint  estate,  and  Nuliseiiii(ntl.\  the  interests  of  three  of 
them  weie  scild  under  exceiitions,  it  was  held  that  the  side  was 
inoperative  and  thai  the  owner  of  I  he  e(iuity  of  r(><|emi>tion 
had  a  riirht  to  icdeem:  and  it  was  further  held  that  the  pur- 
chaser at  the  sheiiff 's  sale,  who  was  also  the  mortgaf;e<',  having 
ffone  into  possession  of  the  mortifaired  estate,  was  hound  to 
account  for  the  rents  and  profits  it). 

The  cfpiity  of  redemption  in  one  parcel  of  land  iuid  the 
fee  in  ani>ther  pai'cel  max  he  sold  toinMhei-  under  a  writ  of 
execution.  Iiut  a  side  under  two  executions  oidy  one  of  which 
binds  the  debtor's  hinds,  is  invalid  (it). 

Wlieif  the  execution  was  against  three  debtoi-s  jointly, 
each  of  whom  had  made  a  moi-tKajxe  on  lands  which  belonged 
to  himself  solely,  and  ihe  sheriff  sold  the  e<piity  of  redemption 
of  all  the  debtors  in  the  hinds,  the  siile  wan  uplield  (v). 

The  widow  of  a  nioi-tirasioi-  who  h;  s  a  right  to  dower  which 
has  not  been  aKsigne<l,  although  she  is  entitle<l  to  redeem  a 
mortgiiije  to  which  her  dower  is  subject,  is  not  posseswvl  of  an 
estiite  in  the  huid.  ;iiid  therefore  is  not  an  "iussign"  of  her 


i  if  III 

i  iff! 

■  till 

iiiii; 

r  ■ 


(r)   Subs   3  was  added  in  1915  by  the  statute  5  G.  5,  c.  20,  s.  10. 

(*)   Heward  v.  Wolfenden,  !*<<)(«.  II  Gr,  1K8;   Vannoinxan  v.  Mc- 
carty, ISfiS,  20  U.C.C.P.   42. 

(O   ("ronn  v.  Chaniberliu.  ISSO.  2~  Gr.  .'551. 

(M)   S.aniis  V.  Ireland,  ISTft,  4  O.A.R,  118. 

(I)  Rathbun  v.  Culbertson,  1875,  22  Gr.  466. 
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husband  or  a  "person  having  the  e<iuity  of  i-e<lemption " 
within  the  meaning  of  n.  :50  of  the  statute,  and  her  interest  is 
not  saleable  under  an  exeeution  against  the  moilgagor  («•). 
The  result  is  the  sjinio  if  she  is  jussumwl  to  elect  in  favour  of 
the  undivided  third  share  of  the  e<iuity  of  re<leinptii)M  under 
the  Devolution  of  Estates  Aet,  for  in  that  event  she  beeonies 
tenant  in  common  of  the  eiiuity  of  redeni])tioii  with  her  chil- 
di-cn,  and  it  is  settled  that  the  interest  of  one  of  several  ten- 
ants in  coninioii  eannot  be  sold  by  the  sherift'  under  an  exccu- 
tion   (.r). 

The  statute  does  not  apfily  if  the  right  to  redeem  does 
li!''  ippcar  upon  the  face  of  the;  dee<l.  a-s,  for  example,  where 
the  land  has  been  conveyed  by  a  deetl  which  is  absolute  in 
fonn  but  which  is  alleged  to  be  a  mortgage  in  reality  {ii). 

The  e(iuity  of  i-edemption  In  a  tenu  of  years  is  not  within 
the  statute  and  caiiiidt  be  sold  under  an  execution  (c). 

^1 .");}.    Eff>ii  i)f  sn:iir<:.  salt  ntul  c<inv(  fidiii     lit/ sJu  riff. 

It   is  further  provided  in  Ontario  by  the  Kxeeution  Act. 

li.S.O.  litU.  c.  80.  s.  ;S2,  as  follows: 

32.  Tlic  effect  of  tlio  seizure  or  taking  in  execution,  sali'  and  con- 
veyance of  niortKaped  lands  and  teninienLs  sliall  be  to  vest  in  the 
[luroliiiser,  liis  iieirs  and  assigns,  all  the  interest  oi  the  mortgagor 
therein  at  the  time  the  execution  was  placed  in  the  hands  of  the 
sheriff,  as  well  as  at  the  time  of  tlie  Siile,  and  to  vest  in  the  pur- 
cha.ser.  his  lu'irs  and  asslRns.  the  same  rights  as  the  mortgagor  would 
have  had  if  thi'  .sale  had  not  taken  place:  and  the  purchasiT,  his 
heirs  or  assigns,  may  pay,  remove  or  sati.sfy  any  mortgage,  chat 
or   lien   which   at  the  titiie  of  the  sale  existed   upon   the  land)- 


("  )  Canadian  Bank  of  Commerce  v.  Rolston,  1902,  4  O.I^.U.  lot) 

(J)  Canadian  i'.,»nk  of  Commerce  v.  Rolston,  supra;  citing  Rew- 
ard V.  Wolfenden,  supra;  Cronn  v,  Chamberlln,  suprii;  Samis  v,  Ire- 
land, .\iipr(i, 

(U)  McCabe  v.  Thompson,  IS")?,  ti  Gr.  175;  McDonald  v.  McDon- 
Pll,  ISfil,  2  U.C.E.  &  A.  39S;   Fitzgibhon  v.  Ouggan,  1865,  11  Gr.  188. 

(z)  Doe  d.  Webster  v.  Fitzgerald,  183!*,  i-,...  2  Vict.,  4  Ont.  Dig, 
2647. 
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tcDfiiifnts  so  sold  in  like  nianmr  as  ilic  niortf;aKor  iiiljihl  luiv<'  doru  : 
and  (luTi'iiiion  tlir  luirchiusor,  his  luirs  and  asslKns,  shall  arciiilrc  tlii' 
same  t-statc,  right  and  tlth-  as  lli.>  iiiorlKaj;or  would  havo  arcmircri 
in  case  the  payment,  removal  or  satisfaction  had  Ixvii  rfficlid  h.\ 
the  iiiortKaKor. 

Wlii'ie  itKUtiriiiinl  l.iMils  ail'  sdid  li\  the  sheriff  the  |Mir- 
rhiiNcr  !ie«itiiivs  only  Ihe  title  tliat  the  iiiortj,'iis,'(ir  had  at  Ihc 
time  the  writ  wa.s  .lelivere.l  ti)  the  sheriff,  nol  thi'  title  that  <he 
liiort>fai;i>r  hiul  iit  the  time  of  enterinfr  juiltrmeiit  (</>.  The 
purchaser  of  mi  e(|nity  of  leiieiiiption  tiinier  a  writ  of  exi'i'ii- 
tioii  is  entitled  to  possession  iis  auaiiisl  llie  iiiortj.'a!,'or  in  pos- 
se«Kion  (l>).  hut  not  as  afiainst  a  prior  morttiiisiee  in  possession 
(O. 

A  sale  of  the  eipiity  of  redemption  under  an  exeeiitioti 
ajraiiist  the  morttraijor  will  not  lie  set  aside,  in  the  ali.si'nee 
of  fraud  or  irreKiilarity,  merely  on  the  ^M-ouiid  of  the  inade- 
qiiaey  of  the  priee  ohtaiiioil  ((/). 

5l"i4.    Whi)  itiiiii  iiuichdsi   III  sill  riff's  snh. 

It.  is  further  provi(h'd  in  Otttiirio  by  the  Mxeention  Act. 
It.S.O.   1!)14,  0.  HO.  s.  ;!;!.  as  follows: 

;W.  A  mortfiUM..'  of  land,  or  the  exeeiilots,  adiiiinisiraiors  or 
a.ssi>;ns  of  a  mortgapcf.  beiiij;  or  not  being  the  ix.cution  creditor, 
nia.v  be  the  purchaser  at  the  sale,  and  shall  ae(|uire  the  same  estate. 
Interest  and  rights  thereby  as  any  other  purchaser,  but  in  that  enni 
he  or  thi'y  shall  give  to  the  mortgagor  a  relesi.se  of  the  mortgage 
dcbl:  and  If  another  person  becomes  the  purchiuser.  and  if  the  mort- 
gage., his  executors,  adminisi raters  or  assigns  shall  enforce  paynuiit 
of  the  iiiortgag.'  debt  by  ih.^  mortgagor  the  purciias.r  shall  repay 
th.'  debt  and  mt.rest  le  ilir  mortgagor,  and  in  d.  fault  of  payuuni 
ihereof  withit.  one  luontli  after  dniiaml  ih.'  nioituaKor  may  recovir 
the  debt  and  inter.si  from  ihr  purelui.'^er.  and  si, .ill  have  a  eharue 
thenfor  upon   the  tnortgaged  land. 


(II)  Pegge  V    .M.  icalfe,   IS.',*;,  .",  Cr.  CJS. 

(li)  Fisken  V.  .Mc.Miillen.   isr,-,  ij  f.c.c  |>    s.',. 

(e)  Doe  d    Uiehardson  v    Dieksou.  ISHl',  J  f.CO.s.  JfiL'. 

'••"  IN:!r  ■. .  .Menigomi  TV.   jwii.  _-  r,!-.  .",J1. 
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Whcio  the  jiiiljrinciit  cifilitur.  lu'lni;  alsn  iiKPi'tKiiyt'c  piir- 
chasi'il  at  ,1  slicrilT's  sale  the  iquity  uf  rcdcinptioii  in  tlic  lands 
('(mi|iris<'(l  in  his  niorlnasrt'.  hidilini;  IlKri't'iy  just   cnouf;!!  to 


the  ainoiiiit  duo  on  tlu'  cxcculioii  hut 


naNin;;  no  mkiucx 


except  tile  costs  ol'  llie  slieriff.  it  was  held  tliat  \\\f 
was  not  a  i-cal  sale  ami  that  the  shei'idi' "s  deed  iii: 
Kiiance  thereof  was  \  oid  (i  ]. 


alleu'fil  sale 


tde  HI   luif- 


Th 


e  position  of  a  mort^rasree  purcha-sintr 


the 


■iiuity  of  re- 


demption at  a  sheriffs  sale  is  different  fi'oni  that  of  a  stra 


^M'  wtio  pureliases 


has 


A 


mortj^ajtee  purehasinj;,  even   i 


if  he 


the  holder  of  the  judtnuent  under  which  the  sale  lakes  place, 
must  f^ivc  to  the  mortttatior  a  release  of  the  mortsraffe  del)t  (/). 
If  another  person  purchases,  the  mortsra^ee  is  of  course  still 
entitiwl  to  recover  the  uiortsfiijje  dehl  from  the  mortt^ajtor, 
and  in  that  event  the  purchaser  is  in  the  same  position  as  if 
he  had  hroufiht  the  e<piit.v  of  redemption  from  the  mortiriijjor 
and  is  subject  to  the  ortlinarx  ohlifialion  to  indemnify  his 
vendor  arisiiifj  from  the  f^ict  of  purchase  subject  to  a  cliaitre 

A  mortfiairee  may  purchase  the  equity  of  reilem|ition  un- 
der an  execution  without  thereby  mei;rinj,'  the  niortyrace  debt 
as  ajrainst  any  sul)sei|ueut  mortfrasree  or  person  havinsr  a 
charf;e  on  the  s<inu'  propeity   ill). 

{<■)   Saiiiis  V.  Inland,  lS7ft,  i  O.A.R.  US. 

{>)    Saiuls  V.  Ireland,  siiiini.    Sec  llie  Kxcciuion  Act.  s.  :!!!,  siijini. 

('/)   Tile  latter  portion  of  s.  33  expresses  this  ol)li);alion  in  slat- 

iiiory  fonii.    See  chapter  14.  Tnnmfi  ra  at  lln    I'.iimlij  uf  licitcmiiti'iii, 

(/O    R  SO.  1914,  c.  IIJ.  s.  n.  quoted  in  chapter  :.'l,  .!/(/(/<  r.  ii:;(l4. 
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I'KKSONS   KNTlTI.KIi  (IN    |)|:\TI1   OK   TllK   MoRTC.AOOR. 

§H)1.  Devolution  of  iMjuity  of  rt'dcniptioii,  p.  2l>(i. 

*Iti2.  The  Devolution  of  Kstatos  Act.  p.  '2G8. 

^Hi:!.  l.,ock('  Kiiifi'.s  Act.  p.  271. 

§1<i4.  Kstatcs  of  insolvent  (leeca.scd  persons,  p.  27:5. 

§lt)1.   Pirnliition  (,f  fiiiiilii  of  ridimplion. 

The  nioi-tj;niror"s  interest  in  inortsiafjed  land  was  at  com- 
mon law  iiici'ly  a  riirlif  to  ■;.■♦  back  the  estate  upon  perform- 
ance <if  tile  condition  .snii.jcet  to  which  it  was  conveyed  hy  the 
mort^raire  (</).  hut  in  ecpiity  it  was  rcfjarded  for  many  pur- 
poses as  if  it  were  an  f.st<ite  in  the  land  (/)).  Althou>rh  the 
niortnatror  was  not  seise<l  of  the  land  (o),  nevertheless  etpiity 
followed  the  law  and  attached  to  the  equity  of  redemption 
many  of  the  incident.s  and  characteristics  belonKinfj  to  le»?al 
estates.  The  equity  of  redemption  misht  be  mortpaKe<l,  con- 
veyed or  devised  as  if  it  were  the  letral  estate.  Ou  the  death 
of  the  owner  intestate  it  devolved  like  tlio  lej;al  estate  {<l)  — 
so  much  80  that  if  the  letrai  owner.«hii)  of  the  land  was  subject 
to  some  peculiar  eustimi  of  descent,  such  as  that  applicable  to 
land  held  in  borou»th-en(.'lish  or  ^'avelkind.  the  equitable  in- 
tei'cst  devolved  aceordin-;  to  the  cuslom(f ). 


H  \ 


m 


(a)   See  chapter  2.  Mortrmge  at  Cnmnmn  I.av,  j!12. 
(6)   See  rtiaptPf  3,  l.rgn}  Mnrtgufii  in  Eqmty,  §821,  28. 
(r)   Coprstake  v.  Hopcr,  [1908]   2  Ch.  10.     St^e  further  reference 
to  this  case  in  .^liaptor  3,  |i2P. 

((/)  As  to  the  present  nxKii'  of  devolution  in  Ontario,  see  the 
Devolution  of  Estates  Act.  in  jSKi2,  \nfra. 

(e)  Sec  In  re  Iliui.'^on,  Cii.ssels  v,  Hudson.  |1908|  1  eh,  655. 
Apart  from  statute,  if  the  assi>:nif  of  the  e(iiilly  of  redemption  pays 
off  a  niorlKaKe  of  land  and  talfis  it  with  a  declaration  against  merger, 
even  thougli  it  i.s  expressly  slated  in  the  declaration  that  the  raort- 
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Apart  from  sUitiite.  lands  held  by  any  person  iu  foe  sim- 
ple iii)on  iiny  trust  or  l)y  way  of  mort(?aKe  are  subject  to 
escheat  (/),  but  an  e(|uital)lc  estate  or  interest  does  not  ew'heat 
for  sucii  an  estate  or  intci'cst  is  a  men'  creature  of  equity 
anil  not  a  subject  of  tenure  (y).  In  Hiisjlatnl  it  is  i)i'ovi(le<l 
by  the  Intestates  Estates  Act.  1884,  (h),  thai  where  a  person 
dies  without  an  heir  and  intestate  in  respect  of  any  leal  estate 
consisting  of  an  equitable  estate  or  interest  in  any  eoiporeal 
hereditament,  the  law  of  escheat  shall  apply  in  the  same  man- 
ner as  if  such  estate  or  interest  were  a  le^al  estate  in  cor- 
poreal hereditaments.  There  appears,  however,  to  lie  no  statute 
to  similar  efl'ect  in  any  province  of  Canada  (/).  and  upon  the 
death  of  a  morttranor  without  heirs  the  moitsratree  would 
therefore  hold  aosolutely  for  his  ouni  benefit,  sul)jcet  to  pay- 
ment of  the  debts  of  the  mortirasror,  whose  iiersonal  re[>rexen- 
tative  mijiht  redeem  (./"), 


Race  Is  kept  alive  for  ttie  puriiosc  of  protectins  the  assignee  and 
for  no  other  purpose  wliatrver,  tlie  inortgase  would  devolve  as  per- 
sonalty while  the  equity  would  devolve  as  really.  Sec  In  re  Gibbon, 
.Moore  v.  Gibbon,  [1909]  1  Ch.  367;  Strahan,  Law  of  .Moitpages,  :'nd 
ed.,  pp.  52-53. 

(/)  See  chapter  13,  Prrsrtns  rntitUd  <in  Drfith  of  the  Mailpugfe, 
5121. 

(a)  Williams,  Real  Property,  21st  ed.,  191:  Gaillard  v.  Hawkins, 
18S1,  27  Ch  D.  298. 

(ft)   47  &  48  V.  c.  71,  s.  4. 

(i)  See  article  by  Walter  S.  Scott  in  37  r.L.T.  764  (November, 
1916), 

(;)  Heal.'  V.  Synionds,  1853,  16  Reav.  \W,:  Coole,  I.»i\v  of  Mort- 
;.'aj;<'S,  8th  id.,  vol.  1,  p.  666:  Fisher,  I^w  of  Mortgages,  6th  ed.,  pp. 
739,  740.  Whither  the  result  would  be  the  same  if  the  mortgagee 
were  merely  an  equitable  mo'-tgagee  is  more  doubtful.  I'ndrrhlll, 
Ijiw  of  Trusts,  7th  ed..  p.  21(1,  submits  that  on  the  principle  of  On- 
slow V.  Wallis.  1849,  1  Mac.  &  G.  506,  the  result  would  be  ine  same. 
It  has  been  decided  that  where  the  fee  out  of  v.hich  a  mortgage  term 
has  been  carved  escheats  to  the  lord  he  may  redeem.  Downe  (Vis- 
count) V.  Morris,  1844,  3  Hare  394;  Lewin,  Law  of  Trusts,  12th  ed.. 
p.  277;   Fisher,  «;».  rit.,  p.  710. 
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?lti2.     Till   l>i  rnliitimi  ,,(  F.slitli  s  .\il. 

In  (»lit,iri(p  liy  virtue  ul'  llic  I  )c\  nliilinil  ol'  Ksl.ilcs  Act, 
H.S.O.  1!>H.  !•.  I  lit.  ii|M>ri  the  ,|i;illl  (pf  llic  owner  of  tile  ei|llilv 
111"  I'e.lemiitiiin  in  IjhkIm  iwhetlier  teslnte  or  intestate,  iiiiil  nnt- 
wilhstjindinj;  -.m}  teNtaineiitiiiv  clisin.sition)  IiIn  intercNt  de- 
volves to  iinil  liicouies  veste.l  in  his  |MTsonjil  repi'esentative 
as  trustee  t'or  llie  (lefsons  Ic,  law  lienelieiaily  eiititl..!  thereto, 
and.  suli.jeet  to  the  i>a\  iiient  of  his  delits.  and  so  far  as  such 
interest  is  not  disposed  of  by  deed,  will,  eontraet  or  other 
effeetu.d  dis[>osilioii.  it  is  dist fihiitcd  as  if  it  were  personal 
propert.\    not   so  disposed  of   (/,). 

So  Ions,'  as  the  e(|iiity  of  ndeiiii.tion  remains  vested  in  the 
personal  representatives  of  the  inortt;ai.'or  or  other  owner  of 
the  eipiit,\  of  redemption,  an  action  for  foreelosnre  or  sale  is 
properly  eonstitnted  if  tile  personal  representativi-s  and  not 
the  persons  I.enelieially  entitled  are  made  detVinlants  i/i. 

It  is  further  jiroviiled  liy  the  Devolution  of  Kstales  Aet. 
ss.  .")  ;iiid  (i.  as  follows: 

5.  .Sii|)j,.ci  Id  III,,  oiliir  iiroMsioiis  (if  ihis  .\(|  m  ilic  adiuinis- 
lialion  of  ili..  assiis  of  a  deocasvd  jicrson.  Iii.s  real  iiropi  iiy  sliall  lir 
adminisiend  in  ilie  same  iii, inner,  siilij.rt  lo  tlie  .saiiir  lial)ilii.v  for 
cl.tus,  rosis  and  exiimsrs  and  uiili  tlie  same  inridints  as  if  li 
wvn-  p,  r.sonal  iiro|i.rl.v.  Iml  mitliin;;  in  ili.s  s.riion  shall  alter  or 
atTrcl  as  resi»ris  real  or  pnsonal  pnip.Tl.v  of  wliicli  ilie  d.ee;is.'d 
has  made  a  teslaimniar.v  disposition  thr  order  in  whieli  real  and 
Iiersonal  ass.  Is  are  now  aliiili.alil-  to  the  liayment  of  funeral  and 
i.sianientary  expens,  s.  ihe  costs  and  .  xpcnses  of  adminislration, 
debts  or  legacies,  or  tlir  llaliilil.s  of  real  prop.Tlv  to  lie  eharf;ed  with 
Ilie  iiaynient  of  ipRaoii  s 

(*■)  See  s.  :!  of  111,,  slaliitr  iiuoied  in  ihaptir  i:;.  /'.  i,v.,»v  <  nlittril 
,„,  II, nil,  ,,f  M„rtii,i,i,.-.  i\::\,  Se,.  al.so  s.  i",  of  the  same  statute,  re- 
f.rrid  lo  in  «1L';!.  Iirovidini;  for  the  vi  stint:  in  the  inrsons  Inn.  lieially 
.•niitl.d  of  rial  propiTty  not  dispos,  d  of.  duidid  atiionj;  il...  persons 
lMneriri;i!ly  enllllnl  or  eonveyid  liy  ih.-  jm  rsonal  r.'pri  si  !ii,iti\.'  with- 
in lliree  .w:irs  :ifl.f  the  denlli  of  tli.'  owiiir. 

Cl  l'l.  nilerlrith  \  .siiiitli.  Hoir..  M  0.1,1;,  iss:  see  cluiiner  :'4. 
A,<i,,n  Inr  /■„,,■,  l,,x.,r,  .,/  s.il. .  rS.W  As  to  s,  rvioe  of  nolie..  of  ex.T- 
cisine  a  pou.r  m  sale  upon  thi>  ■■Inirs"  of  th..  oiorii'siuor.  see  tIkipi.t 

:<i.  siih  i,n,h  ,  I',,,,,,-  ,,'  Sill,,  sn;;!!. 


^uam 


tiaeniA' 


Jltii;   IIKVOMTION   OK   KSTATKS   ACT 


«.  SubJ<TI  lo  lirovlslons  i>t  sicllon  ?,\  nt  Thi  Wiltn  I./  tin  ri;il 
and  III  r.soniil  |iroi»rl.v  of  a  riici  aaid  [ursoii  cmiiprlsift  In  iiii>  i.m- 
diiary  divisc  or  Ixiimst  shall.  « Mtpt  so  far  a.s  a  ronlrary  i!ii<ii:Uin 
ii|i|Mars  from  his  will  or  any  I'oilicil  tin nlo.  br  apl'licabli'  ra'ialil', 
arcordhm  lo  llwlr  rrspiftlvc  values,  to  llu'  paynunt  of  liis  di'is 
fimrral  and  !■  sianunlary  cxpcnsi  s  and  ilU'  cost  and  ixpi  iim  ■  of 
adiiiiiiislralion. 


It  will  III'  iiliscrvcil  that  altlmiit'li  iiiiilci'  s    .">  tin    iial  pin- 

t    til   till'   saiin     ilaliilit\ 


|>i'll\    lit    a 


li'd'asi'il    jU'l'Min    IS   Niili.ji'i 


fur  ilrlits  as  if  it  we  re  pci'siiiial  |iriiiM'it\  .  thai  is.  as  rruMi'ls  tin 


I'l'l'ilitnr  s    rillliilHS,    thl>  sri'tliill 


I's  iitit   "altir  111-  affi'i'l   tlu' 


onii'f  III   uiiii 


li   real   alul    iicrsmial   asM'l.> 


ai'i'   iiiiu    a|i|i|iiMiile 


to  the  |iaMiirii1  "  nf  ilrlits.  that 
>f  the 


IS.  as  ri'L'arils  tin 


■ill  lii'iai  ii'i 


Ol    ttlc  CSlillO. 

So  far  as  the  ln'iirliriiiri('s  an'  ciiiircriiiil.  the  inTsmial  i'»- 
talr  of  a  tostatur  nut  sju'cilically  l»('i|iH'atl;iil  is  tlii'  jiiiiiiary 
fund  for  the  |ia.viiK'iit  of  his  dclits  uiiIcnn  sui-li  istalc  is  I'Xun- 
cratcil  l>v  I'xiui'ss  woiils  or  nccfssary  implication  i  m  i.  The  rule 
was  fomu'ily  aiiiilii'd.  siil).ji'<-t  to  suinc  cxtriitioiis.  rvin  in  lit' 
case  of  11  niortj^atff  dclit  hut  in  this  rcspcfl  it  has  liccn  irvi'iscil 
by  thf  statute  eonimonly  known  as  liOeke  Kinir's  .\i-t.  Iiciinf 
s.  158  of  the  Wills  Aet  ((M.  The  rule  Inus  also  Imiii  innditied 
in  Ontario  hy  the  pnn  isimis  now  eontained  in  s.  (i  of  the 
Devolution  of  Estates  Act  (jUuled  above,  which  renders  the 
real  and  personal  property  of  a  deceased  person  comprised  in 
any  residuary  devise  or  beipiest  applicable  rateablv  accordin;; 
to  their  respeetiv(>  values  to  the  pa.xnunt  ii   Ins  debts   (oi. 

Sub,ie:'t  only  to  the  diaiitre  effected  by  s.  ti  of  the  Dcvolu- 


(m)   AncastiT  (I  if)  v.  Mayer,  1785.  t   I!ro.  Cli.  I.M!.  1  W.  *. 

T.T.e.  Ell.   1.  18  R.C.  1.  . 
(n)   See   SlfiS,   inlrij. 

in)  Scott  V.  Sut.ple.  180S.  23  O.R.  3f»3.  It  wa-s  hild  llial  Nn  kr 
Klns's  .Act  was  not  superseded  by.  but  should  be  read  towiihir  with, 
the  nevolutiOR  of  Kstates  Act.  Mason  v.  .Mason.  18S7.  1"  O.K.  7:;5. 
!n  a.-rr.rdancf-  v.  i-h  thI?  •■'  c;?lon  ?.  n  of  th.-  P--r-!iitif>7i  of  T^tntr-s  Art 
Is  now  expre.ssfU  to  be  subject  to  s.  38  of  the  Wills  .Act. 
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tioii  lit  Hhtatis  .\,i  ,/,)  ,.,  ,.  I,.  Liii-k,-  KiiiK  «  A<r.  tin-  ithI  jiihI 

piMMiinal   f>ial.     Ill    ii  .1 ascd    jifisini    ix   ii|'!.|ii-iil)li    m    ^,■^\■. 

nicitl  ul'  Ins  .lilits.  H<>  liir-  11.S  lie  lu.s  nut   iinlicati-il  a      iiitcnlioii 
to  lliiMiihtraiy.  in  the  t'n'l   win;.'      ,|ir  iij,  : 

1  ll  The  f,iiiiTal  p.iMi,,-  '  ,*iaii',  ur  n -hIiijh'  |nTH«iiialty, 
Milt  spccitically  lic.|tH'iiilM|  ,■  i  s  ;ir,.sslv  ,..•■  iiiiplii.lly  .xon- 
fi-ati-il  (i'x--liiiliiiir  a  I'-  h  1  to  h.  •  i.iiiu.!  in  nicft  |.iri;i,ian 
Ifu'acios). 

(2l  Heal  cNtalc  J.'X  ,.i|  mi  i-hnI  mr  •.  .1  iinrcly  chai-.'fil 
uillii   the  |ia\iiiciit  <il   .j   i.   . 

i-!l  ICral  cstalr  ilfsi"  Icl,  «jii*!i.  !iiis».  vN.-il  111.  tin-  lest- 
atnrat  tin-  .lah  ni'  his  will  ,,]■  a^  -  iiri.l  ;  ,  tw.,    Is. 

•  I  I  Ul  al  or  pi'isoital  iM-ip.  I'y  cha  _''il  wuli  tlu-  payiiit  it 
■  It'  lichts  fiii.l  dt'visfil.  1.1-  spiM'ifically  Ihi.u.  ithcd  siibj.-i-t  to 
siirh  claru'c.  ratc.ihly   :iil,r  m.      Wlun  t  ot"  tl,-    |iin|i,.'v 

'•liarircd  lapses,  the  lapscil  sliarc  ,  iiiitrili,,i.«  rati-al)l\,  :  is 
llol   lialijc  until  alter  ilisceiii|e<l  estat*-. 

i-i>  <;.'iieral  peeir  .ii'y  li-jaeies  ;./•-.  nt!i  ami  i|i-iimM'  m-i- 
ti\i-  hiraeii  -  ill  sii  fai' ,  -  I  liere  is  a  <ielieii-iicy  n  I'l'dcsiLri  •  d 
I'niid 

io'  S|..'i-!lic  an. I  ivsidiiary  deviv.  s,  and  sp.  tie  Imhu.  ^is. 
lini  eliar!.M-.|  «:|.|i  delits.  lateahiy  (l,^/■  m,  \VIh  ,,,  iiiiu.  \  a 
spicilie   lieijiiisl    is   luadi-    uImi-|i    lias   lien   eli    i;,'<d    witi.    a    ij.-lit 

in   the  lilVlinu-  id'  the   tibial. .|.   iheii.   .dlli rh   the  ival   estate 

is  eharnid  with  the  pa\  liieiit  ul'  delits,  th  p  .  U  .-.pi^'ili,- 
ally  i  -,11. ■allied  iniist  lirst  he  ap|ilie.i  in  payiii.  !,t  ,,i'  ih.-  par- 
1  ieiilar  (lelit  ehai'^fd  upon  it. 

^7)  U'eal  and  personal  estate  api-uiiitnl  liy  will  luider  a 
■.'.  neral  power  lit'  a|ipiiinliiieiit.  Win  .  hi)we\er,  ;■  i.i.wei-  of 
a|ipiiiiitni.-nt    is  esnvised    In    a   <;enir.il    he<|iu>.st    tin     prii|.!  rn 

(l>)    Re  Hopkins  K.state.   I'li..     ;!i'  ()K    ?.^:•. 

(V)    Se..  1    VV.  4:  T.I„l\   K.|    lip.  :n.  ;;_     in  llir   i.,ii.-,.,  Anciu-l.-r 

fDiiki-  of)  V    .Mavpr.  siiiirn:  Williiuns.  I{.:.i  property.  2U'  -1  .  p    2S.2 

not.-:   Mailland,  Equity  and  ■„■  Forms  of  Anion,  i>p.  I'd:  ^, 


;li,       UKVi   :.l  '1  .tJN  Oj     r..ST.\'l  KS  ACT 


:'7l 


H'l*  r  t"  iHr  i"nvrr  p.-innw  as  l  "1111111?  |..i  1  i.i'  the  I  icsl 
HI  i  not  Us  nil  ;ii  I'xpn  vs  \('ri'i-.  (,i'  'hi-  p  .iht.  ami  is  iciv- 
I'l-'i'  not  ln'c(-««s    ily  r.      fi        ■•■(  tt>  .  'In>r  iissiN  iif  t  lii'  lisl;. 


-I    W 


iiiiw  cj;    .ililc  111    ixistiliLT. 
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ii 


!l. 


■  iniliil>      . 
■-••■lU"  'ik, 

*.  - 1        I ,    .- 

<lrf<  ,!  -  liiM  ll'. 

II  ''.K'.  t.      .!vc  till       III! 

tllio    I        ir  It'V        •  111      1 

nil.    '\        M  l.oi-i. 

'    III    i'»tr  ;„i    In' 

I'll  ,  in  " 

'I.      'I  III 


lllli'"  111     l.iuil.    till      lllOi     - 

■  .IN  l>      |)M.\  mMi'    li'l!     Ilf 

iv  ijit''      as  the  (jilit  ■      till' 

isiT  waK  (  ntitli  il,  as 

I'll  'lie  11'      nau'c  at  tlp' 

ll     I  !    M.         i'lllt 

-lain  l^"i  I.  Cdiii- 

'■    S  ||(i     Stal  111!      iilii;;.' 

■  si,-.'  'Ui's  liavf  t  Milislaiu'i- 
r.ii.  aiiil  III-  !io  ■.  I  iiiliiMJii'ii  II  tlit>  \\  ills 
-••.  -J.  :!n.  ;us  t'olliiw--   [  a  )  : 


•^        (I)      Ml.  Uli:.     l.rlMin    h.i.s    ijinl    silUC    till     P.lst    (lilV   of    '■ 

ii'tiili.       I  stir.,   iir         .iiftt'i-  (liis,  siiz,  (I   111'  or-  .ihhIki   m  aii.\   .s 
.r-      --ifi.         11  ill  .1  ..sui!''.  winch,  ai    uii'  Ii'    .    of  his  riialli 

11?         charijfil    V  .■  iia>:.i.  Ill   of  any  sum  i..    iiioni'V   liy   wa 

1;  i->       ni!  soil  !i;is  mil.  Iiy  his  will  or  drcd  ur  ollur  doi  • 

MM  111,  sipi  ,ir;i       i>r  iitliiT  intrntion.  till' luir  or  (IcviRcc  til 

whom  sii.  ia;t>  d         mis  or  Is  drviscil  sluiU  not  he  miithd 

'"  ha\i'  II  :r  di'hi      -  rliars.'d  or  salisi.id  0111  of  llh-  luTsoiKii 


i 


)   Til.         (■  was  siibjoit  to  sonic  exci'iuions.      I    i'  law  prior  10 
I  .:,sinK    I      l^.cko    Kind's  Act  is  briefly  stai.d.  and  ilir  rff.i  I  01 

It  taliilo  and   thi'  .■^laiuti'S  am- ndiiiH   it    is  iliM-iiss.d   in    I    W.   i*; 

T  l,.i      K'i.  al  PI'    JJ  ff.,  in  the  mil.  s  lo  Anciu  Imki'  of  1   v.  May.'r. 

■'(•»■«. 

''  .V  i>>    \'    c.  11:!:    :'.ii  \:  :;i  v.  c.  illi;    in  .V    11   \  .  .-.  .'M. 

•n   wa.^:  rxpr.sn.d    in    its  piisriit    riUi.i    in    KM"   hy 
111  I^   T  i     ;s.     Snti-s.-    1   and  "  arr  in  cnt'ii   ih.    sanii'  as  I  he 

i;ni;lisii  ..I    Is.M.  ami  siili  s.  L'.  rrad  iilonj;  with   ilic  ditinilion 

of  "morif;aj;.'  s  in  siilisianc-'  lo  1!.  ■  saiiii'  ilTril  as  111.'  Knylisli 
statu!.-:  of  iv.:?  and  ISTT  Sfc.  Im^Mir,  !hi-  .lihiiiili!!^  of  ■■  real 
eslali'"   III  III.'  Ontario  slaliitf. 


CHAJ'TKR  WII.    DKATH    OF  MOUTd.MiOH. 


.slat...  Ill-  any  oili.r  rial  rslat.'  of  siich  Ixison.  but  lli."  r.al  .-.st.ile 
so  1  li.Ufi.d  .shall,  as,  Ixiw.cn  ih,.  diffir.nt  pirsoiis  claiming;  Ihrotigli 
or  iiiKi.  r  tlu'  d.rcas.d  imtsoii,  ho  primarily  liaLIc  lo  lli.-  paytiu'nt  of 
all  iiiortiia;;.'  d.hls  witli  which  t\w  saiiii'  is  chariifd,  fv.ry  pari  Ihiri- 
of  an.inliiii;  '.i  its  vain.'  htarrn;;  a  |>ni|'ortlonat,-  p;.rt  of  the  niortyaj;.' 
drhis  ihari;..!  on  ih.'  whoir  ilicrrof. 

(-1  In  111.  (onsirmiion  of  a  »ill  to  wliich  this  s.Tiion  r.  latcs, 
a  «.!}.  lal  (lir.  (i.on  that  Ih.'  d.hls.  .)r  iliai  all  the  dt-hls.  of  tli,.  lost- 
aiiir  shali  h..  |iaid  nut  of  his  pi  isoiial  .  sitil. .  or  a  char.s;..  or  dir.rtion 
f.>r  III.'  |ia>iiniii  of  dihts  ii|ioii  or  out  of  nsaiiiary  nal  t.staii.  and 
luTs.inal  .siair  or  r.sidiiaiy  r.^al  .slat.,  shall  noi  h..  dciiud  to  !).• 
a  dirlaraiion  of  all  iiitintion  conirary  to  or  other  than  thi'  nil.'  in 
siihsi'ilion  I  roiiiain.d.  unl.ss  such  contrary  or  other  ini.nllon  is 
fiirtli.  r  diclar.d  hy  words  expressly  or  hy  ner.ssai  y  implication  rc- 
ferriii;;  to  all  or  some  of  thi'  l.^slalor's  dehls  i  har>;.d  1>>  wiiy  of 
tii.)rti;,i,i;i.  on  any  part  of  his  real  eslat.'. 

(o)  Nothing  her.  in  shall  afT.  ct  or  diminish  any  ri>;ht  of  the 
morlj;a;;.e  to  obtain  f.ill  payimnt  or  satisfaction  of  his  mortKaj!i' 
debt,  filhcr  out  of  iln'  personal  .state  of  the  person  so  dyinj;  or  oih- 
er\vise:and  nothing;  h.r.in  shall  aff.ct  the  riKhis  of  any  p.rson  dami- 
inj?  iindi'r  any  will,  d.ed  or  dociimeni  made  befor.'  the  lirsl  day  of 
January,  1S7I, 

|{v  s.  2  (if  the  Wills  Act  ••iiii.f1i,Mj;(."  is  .Icliiied  as  iiicliul- 
intr  ;iiiy  lien  for  iinptiiil  purchase  nu.iicy.  iiml  any  diarfrc.  jn- 
cniiilifaiii-e.  .ir  .ihliu'Jiti.iii  nl"  any  nalurc  whatever  upon  any 
lanil  or  Iciieincnt.s  oi'  a  testator  or  intestate,  and  •real  («tate" 
is  (letined  as  iiiclndini;  inessuaires,  laml,  rents,  and  hereilita- 
meiits.  whether  fieeh..|i|  !)r  of  any  other  tenure,  and  whethei' 
cor[iot(al,  incorp.ireal  oi  persoiitil,  and  ;iny  iiinlivided  share 
thereof,  ainl  any  estate,  ri(.'ht.  or  inl.'fest  (other  than  a  chattel 
interest  1  th.'feiii  ( i). 

The  residt  of  the  .statute  is  that  as  re^ranls  the  hetieticiariew 
(it  till'  estale  of  a  ijeceased  mortiraffor  iiili  r  .s(  a  inorttrtiire  ileht 


is  iniiiKi  fii,  I,   ehat^'cahle  a-;aitist  the  in.'rtL'.'iL'cd  land,  and  it 


\  H 


le   deeetl.sed    Itlorttrai,'"!' 


i.f  a 


<(  siili  s,  2  the  sitrniticatii f  il 

■contrary  <ir  other  iiileiition"    under  siili-s.    1    must   be 


(r)  In  Knuland  hy  virtae  of  the  am.ndini;  statuti-  of  1877  Locke 
KlnK's  Act  ap|)li.K  to  l.aseholds.  Se..  In  r.>  Kershaw.  Drake  v.  Ker- 
shaw- 1SK8,  :!7  (hi).  1174.  where  the  t.xt  of  the  FJnclish  stalutis  In 
set  nut;    cf    In  re  Fraser.  Lowther  v.  Fraser,   !1""4]   1  '"h.  111.  72<;, 
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"■    Mi-ii   t-i;Ms  .,s  uni„i,s.,-,|.„-,l,|v    ,.,  iVr  t„  ,„.  ,1,..s,.|Hm.  I,i^  ■,- 

-'■'■"  •'•'':-  "I-  '!"■  l'..rt:>iil;,r  I t.^.-a,,,  ,|,,|,l    i„  ,|i„.s!i,„,    ,»■,, 

■^  "'■""^•■■-"  '1'^"  iMv.l  „.,I  l,„u,.^,.,•  I.,.  ,,r..rr,.,|  ,„  ,s  M.rh. 
"'   "    "  ^-'"'--MU     i.l,.H.ili,.,|   .,,.1    l,;,M„ns   1.,   i„.  .,.,,,,,,,1   I.,. 

Miol  I  ■j.i'jc    I   ,•  1. 

''■   ""■   ''■■^'^""''   ■'!'■-■'•-    I"-   'i''l"v    .M.Iu.liPL.    Ins    , .,^,,,1,,, 

""'  "'  ^'''"■'  ""^  ^"-  I..  I-  !.;ii,l.  ;,„.!  ,i.v  s...  ;,„|  |...,,,„,„|,s 
"■•■'I  "li.!  !■.  •M,„,-,|  |„•,.,.,•,■|^  ,.,  his  ..N...„.„s  .„  I„.  .-.mv,, ■..■,! 
"  '"    """'^^-    ''"■    "'■  "■"-.■'■--•    'Mils    uill    |„.    |,,,,|,l,,    ,„„    „f   ,,„. 

'"""'   '■"'"'   ll'"-li'VW,.,l  tol„.  ,.,r;,l.,|  ;„„|  t|„.  ,!,,„  „f  ,h,, 

'■'''"■-'■'^  iH.isi  |„.  ,.„„!l-il,n1,-,l  |„  ,-,.,t..al,|^  |,y  th,  i,,,ll>  .U..1 
|H"s..M.illv  Tnin  «!,i,-|i  Hi,,  fill,, I  is  ,l,.iiw,l  ,n.  S,..  if;,  |,.Nf. 
•'I'M'  ,-l,;,,tn.s  |,,s  ,  stntr  uhl,  ,,,-,v  „„.,„  ,„•  ,|„,  „..MtL..-,-..s  ,i|„,n  |,is 

I^HI.IS       ,|„.     Hin,,,..,,    ,|.,|,K     „:||     |,„     ,,;,,, 1,1..    ,„„     „,•„„,     „,^.,,„,, 

'"'   ""■  '"•'"'■   '"   ''^ ''"'"'i   ■      ■■'    .n..rl.j,-,j.r,..|    |„nr,.|   ..f   I;,,,.! 

s|MciHcM||\     llliiscd     (;). 

^(14.    /■;>/,//,>  .,1    ,-,i..,h;„/  ,l,,.„s,,l  ,.,,:„„s. 

Il   IS  iir..\i,|,,l  i„  (»,it;nin  In    ll,,.  Trust.',.  A.'I.  K.S.(  >.   1!H4, 
I-.  I::!,  ss.  :,  ;.  t;.!,  {\\  ,|,|,|  ,;.-,   ..^  f,,|!,,ws: 

•'••'    ""  ""■  •"l'"ii>i^i -ali.m  of  1 slat..  „f  a  drciis..!  inrBon    in 

til.   .-.■is,.  nl  i,  d,.|i,i,.nry  of  assris,  .l.h.s  .In,,  (o  tt,o  Crown  and  to  th» 
lusonal   .v,„,s.,.taliv,.  of  ,|,..  ,l.,ras,,i  prrson.  and  .l.hts  lo  olhors, 

(-')  N.lson  N.  PaK..  IH.,.s.  |,.n  ;  y,,  -.r,  ||i„„ra,ions  of  m- 
MiMicni  smnilioanon  „t  a  'Voniraiy  or  olM.r  inlrnllon"  arr  iifrord..d 
l.>  In  ,;■  Nruiiiar.h.  Nrttnuirrti  \.  si„rr.  1S78,  n  Cli.l)  12  In  r.' 
UoHKii.r.  Itoss.irr  V.  Kossi.rr.  1S7M,  l:;  ci,.l>.  :!.-,r,:  Klllolt  v.'  I),.ar8- 
l'>.  1SS0,  I.;  <  I,  I)  :!-';  In  u-  Sniilt,.  IlannlnKton  v.  Trn.-  lilies  r 
IVu...  iss.;.  :;:;  ci,  |..  i;.",;  Ma.son  v  Mason,  iss;.  i:)  oh.  r:r,  In  the 
follow  Ini;  ,;...,  s  III,.  Ini,nli.,n  was  h,  1,1  lo  I.,-  snllirl.nih  ,.M,r,.s.s,.d 
In  r,  n.,-k.  Colsion  v.  Hoh-rts,  isss.  :;;  Ch.D.  CTT:  In  r-  Canii.b..II 
^an,i.h..||  V.  CaniphWI,   |1S!C|   :  ,  |,,  j,,,;;    in  r,.  Valpy.  [l!.(,ti|   i  ch 

(')    In  r.    Flick.  Colston  \    I!oli<>iis.  miiini. 

I  u\     !{,.    I..    llr-..»      Kile      n..    ,..     I)      ,„_      .,.      ,,    ,     ..       ,      . 

<:)  scoii  V.  snppl,',  isrt:!.  j:!  OR   :!>in 


?    fSi  f 


1^ 


i¥ 


474 


rilAlTKIt    XVll      1>KATH   OF  MOUTdAtJOK 


iiicliuliiiK  ilicreiii  dcbls  l>y  Jiid-imiii  or  md.i,  iiiid  olli.  r  dihis  of 
refold,  d.hls  by  .vprcialix.  siiiipl.-  contract  debts,  and  aiicli  claims 
for  damaf-TK  as  arc  payable  in  like  order  of  adiuinisiration  as  Piiiipl.- 
roniraci  debts  sball  be  paid  i>nri  ("/.vt/i  and  williout  any  preft  rence 
or  priority  of  d<'bls  of  one  rank  (pr  natiiie  over  those  of  anotlur; 
bill  nothinN'  herein  shall  prejudice  any  lien  exisunii  during  the  lif- 
tini.'  of  the  delitor  on  any  of  liis  rial  or  iieisoniil   pro.Mrly. 

I'liiler   lliis  seetimi    t'i>i-eii.'ii   eceditoi's  e   e   entitled    to   \>:\\ 
mciit  ;>«(■/  jxts.iii  with  (hitari'i  eieilit'.irs  mil 

Bil       (1)   On  the  adniinlslraiion  of  tlie  isl.ile  of  a  deceased  |Mr 
son.  in  ciise  of  a  detlci.iicy  of  ass.  ts.  every  crulllor  in  provln^;  his 
claim  shall  stat.'  whether  lie  holds  any  s.cnrily  for  his  claiiii  or  any 
part  thereof,  and  shall  !ii\e  fail  particulars  of  the  same,  and  if  such 
necurliy  Is  on  the  .stale  of  Ih.'  .hda^d  d.btor  or  on  th.'  estat.'  of  a 
third  p.Tson  for  wIuki  tl..'  .si;  i.'  of  th.>  dec.as.d  d.btor  is  only  in 
directly  or  s.  cond;irily  liabl.-  the  .  rcditor  shall  put  a  sperilled  value 
on  such  s.iurit>,  and  the  p.rsonal  r.pi.  s.  iitntive.  undiT  the  aiitlior- 
ity   of  tile   oth.  r  cr.dilors  of   the  .Ktale  oi    ihe  d.  c<as.d.   or   of    ih-' 
couf    if  til.-  esiate  is  bi  in«  then  adininisi.  r.d   iind.r  the  direction 
of  or  liy  a  court,   i,     ■■    liili.r  cens.nl    to  Ih.'  civditur's   ranking   tor 
the  claim,  aft.T  d.iluinnf;  such   valuati.iU.  or   may   r.'.iuir.'  from   the 
creditor  an  a.-isij;nm.nt  of  lh.>  s.'<  aril.,  at  an  advanc-  of  i.n  p.-r  cut, 
upon  lie-  si.eeifi.d   value  to  1).'  paid  out  of  111.'  esiate  ius  soon  iui  Ih.' 
IM'rsoiial  r.'i.r.  xniativ.'  has  i'.ali/..d  sh.li  .-..;riu.  in  uhich  lie  Fhall 
b.-  bound   to  iti.'  .  x.  rcis.-  of  ordlnar>    dilia.  ne.  ;    and   in  ,i'h.  i    e  ..s,' 
the  diffirence  b.t«..'n   tli.'   value  at    ulii.ch    ih,    s.curlty   is  r.tain.'il 
or  lak.'ti.  as  ih.-  ca.".-  e.ay  In.  an<i   lie-  am.aiui   of  the  claim  of  il'.e 
creditor  shall  h  ■  -h-  :  ;  i.i.im  for  '•■  hieb  In'  shall  rank  ul.on  Ihe  eslau 
of  III.'  d.  cea.'^.d  d.  iitor. 

(2)  If  Ihe  claim  of  Hi.'  <  c  dii.ir  is  has.  d  u|...n  a  n.mitiabl.'  in 
sinuueni  upon  v^hlcll  ih.'  .slat.-  el  Ih.'  d.  e,  ;is.  d  d.  bi.ir  is  only  in 
(llrertly  .ir  H.condarlly  liable,  and  which  1»  not  inatur.'  or  exinible, 
the  cr.'ditor  shall  b.  consid.  r.d  to  h.ild  securiiv  within  Ih.'  i,i.  aninu 
of  this  s.clion,  and  shall  put  a  wilu.'  on  Hi.'  ability  of  the  person 
primarily  bald.'  tb.  i.'on,  as  '.:is  .-.curil.\  for  Ih.'  paym.  nt  ther.of. 
but  after  tb.'  matiM'lty  of  su-h  liabilil,^  and  i's  nonpaymoni,  he  shall 
he  enlill.'d  to  amend  and  re  \alue  his  .laim 

Ml    A  creditor  holdin);  any    such  sicurity  on  lie    estate  of  a  d.' 
ceH«..d  d.'blor.  or  on  ih,'  .slat,   of  a  third  p.  rs.m  for  whom  the  .slat.' 


(..>  Milne  v  Moore.  lKfl4.  24  O.K.  (r.«.  followinj;  In  ro  Kloebe. 
Kannrcuther  v.  (ieiselbr.cht.  issl.  :;S  fh.l>.  ITr..  I  nd.r  uu  assign- 
ment for  the  >!.n.  ral  b.  n.  lit  of  cr.dilors,  the  crovkn  has  no  priority 
ov.  r  other  creditors.  ClalKron  v  Attarney  n.-nera!  of  Canada.  1SH9. 
It;  (I  .\  n    nn'.V 
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of  siiPh  debtdr  Is  only  indir.Ttly  or  secondarily  liable,  may  relia«e 
or  deliver  up  snch  serurliy  to  tlie  pi-rsonal  representative,  or  he 
may,  by  statutory  declaration  delivered  to  tlie  iiersonal  representa- 
tive, set  a  value  upon  such  security;  and  fioni  the  liine  he  shall  have 
so  released  or  delivered  up  such  security  or  valued  the  same  thf 
debt  to  which  such  security  ai>pli.d  shall  he  consider,  d  as  an  un- 
secured debt  of  th''  estate,  or  as  heinn  secured  only  to  Hi"  exleiii  of 
the  valiii'  set  upon  such  fiecurlty:  and  the  creditor  luay  rank  and 
exercise  all  the  rights  of  an  ordinary  cnnlitor  for  IIk  amount  of  his 
claim,  or  to  the  extent  only  of  so  much  thereof  as  exceeds  the  value 
set  upon  such  Security  as  the  ca.se  may  l)e. 

<»6.--(l)  Whire  a  person  clalminu  to  ix.  entitled  to  rank  on  the 
estate  holds  security  for  his  claim  or  any  part  thereof,  of  such  a 
natun-  that  he  Is  recpiired  by  this  Act  to  value  It.  and  he  fails  to 
value  the  same,  the  Jud;;e  of  the  Surroe  'e  Court  wlio  Branted  the 
probate  or  letters  of  adtiilnistrallon  luay.  upon  sumuiary  applteaiion 
by  the  personal  reprer.enUUive,  of  which  application  three  days'  no- 
tice shall  be  MV(n  lo  such  claiiuant,  ordei  that  iinle.m  i  specifled 
value  shall  be  placed  on  such  security  and  nolifud  in  writing  to  the 
personal  repre.seniailve  within  a  time  ■•  be  llmiti'd  b;-  tho  order 
such  claim:uit  shall,  In  res|)ect  of  the  claim,  or  the  part  thereof  for 
which  the  security  is  held,  be  wholly  barred  of  any  right  to  share  In 
the  proceeds  of  such  estate. 

(2)   If   a  specifii'd    value    is   niu    placed    on    such   security   and 

•I'ified   i'-    >  .-itlng   lo  the  per.M)nal   reprer,.  niiillve  iiccording   to   the 

exigency  oi    .le  ordir,  or  within  such  further  time  as  the  Judge  may 

allow,   the  claim  or   the   |iart   thereof,  ;us   the  rase  luay   be,  shall   1k' 

wholly  barred  as  against   such   estate. 

(.1)  Where  an  estah'  is  beini;  administire<l  by  or  und.r  the  di- 
rection of  a  court  such  court  shall  exercise  ilie  Jurisdletlon  conferred 
by  this  section  upon  the  Judge  of  the  Siirrogat..  Court. 

Provisions  similar  to  s.s.  tiH  an.l  «."»  of  tlie  Trusts  Act  arc 
coiitaiiud  in  tho  As.sii;iiint'nts  aii.l  i*rclVreneo«  Act,  H.S.O. 
1914,  c.  i:{4,  s.  2.'i.  sul)-Ns.  4,  ."),  tl,  and  7  i'd.  The  provisions 
of  the  Trustee  Act  in  iiucstion  were  first  ciuicted  in  Ontario 
in  18!)6  ((•),  and  their  effoct  was  to  adopt  in  Ihi'  administration 
of  the  estates  of  insulvent  (h'eeased  jiersoiis  iht-  Kii^riish  l);iiik- 
n      '  •  iiractice  in  place  of  'he  fonucr  Knjrlish  Chancery  |ii-,ic- 


;•       "he  effect  of  the  lalt.T  provisions  is  discussed  In  CasselB, 
Ot  Assignments  Act,  4th  ed.,  pp.  130  ff. 

(c)  59  V.  c.  22,  an  Act  respecting  the  Est-itea  of  Insolvent  !>?- 
oeased  Persons. 
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ti  (■  I'Ik  In  tile  MiiL'lisli  <iiurl  of  (ii.uiiM'iy.  jiiM-ipnlinu'  1i> 
w'-ai  ih  I'liiMiMonly  kiiuun  as  thf  rule  in  .Masdii  \.  Mlnvrs;  (i  ).  a 
secured  creditoi'  iiii'jlil  prcive  au'ainst  the  u'enerai  estate  of  his 
(lei-ease<l  delitni'  inr  lln'  ulmle  nt'  Ilis  delil  and  realize  his  s«'- 
eui'ilv  MS  \\i']\.  prnvided  I'  '  did  imt  iret  nnn'e  liian  lueiity  shil- 
linL's  ill  the  pdiiiid.  I  /■ ) . 

('/)  In  KiilUuuI  ilii  liaiiUi  iii'icy  |ir;'iiii-.>  uas  made  aiipliiabU 
to  the  iidniiriisiratiim  of  eslaics  el  lii  ei  asi  il  |nis<ins  li>  s  10  of  Iho 
Judieatiire  Art  of  ISTf.,  and  in  Ontario  was  in  siilislanre  adopnd 
as  llie  nilr  iindrr  \oliiniar\  assij;ni>ieiits  for  tlie  mneral  Ixnetii  of 
criditors  in   Iss.'.   !>>    is   v.  c.   L'ti.  s    IK. 

(e)  is:;;,  i:  .M.\.  a.-  Cr  4  IP,;  i:astiiian  v  r.anl<  of  .Montreal.  Ixsr.. 
Ill  O.R.   7S, 

(f)  Se.'  Mailland.  laim,.  and  tlie  I'orni.s  of  Action.  |)|i.  1!M.  I!t5. 
20r.  ff. 


>>i^l^  :  J^-H 


<'ii.vi'Ti:i{  w  III. 


i>( 


'\vi:i{  \M,  (I  KTisv  IN  Mi 


'Kt<;a(,i:i)  Lvm 


§171,   Dciwcr  ill  |,.M,.|| 


5172.  I) 


cst.-iti'.  |i,  27' 


§17:!.   Dowcr 

|..  2v 
!:  !74.  f^ii.iiiliii 
;I7.-..  I 
§l7t;    'I', 


'<'«<-r  ill  rquity  „(  nd.'iiipt i,,„,   ls:!4-|^7(l 


III  ("i|iiit\  (,f  rclfiiipt 


|>.  2S|. 


i"ll  .■iiiirc   I  itli   .\[,|,-,.|,     Isjii 


II  III 


'""'''•  i"  <<\iv\\   „(  ivilniiptii.i.    |, 


.'sd 


'.ir  ;iii.|   I'lirlVitiiiv  of 


M.llll-\     liv    ti 


ciirtcsy.  p.  2!t7. 


/>. 


!'■<  r  ill  li  II, il  ,  sliii, 


is  priiviilcd 


ill  Oiitiiri,,  1,,    t|„,  |),,\v,.r  Ai-l.  I 


<■.  7(1. 


MS    tlilli.W? 


'■i-  .\  widi) 


hoiisf  for  forlv  d 


».  on  thr  d.sitli  of  lur  hiisliand. 


shall  l)i.  luiKltjn.d  li.r  ( 


i>s  iiflir  his  d.alh.  will 


in   llic  nuiiiili 


').  if  it  Ikus  not  t 


k'.S.O.    1III4, 


may  tarry  in  his  chinf 
tiin  which  tim.-  her  dower 


"<•  .--hi.  shall  hav,.  h.T  r.asonahl 


•H-fU  assi>;n.d  lur  beforr,  and 


owcr  ;sliall  Ih'  assi,i;ii(d  to  h.r  Ihc  II 


lor  her  f' 

of  hiT  hiishand,  wh-iiof  h 
cxri'pt   such    Ihiri-ot   as  h.-   wius 
K.  1:   Manna  Ch.irta    >■    7 


\f  niaintcnanci':    and 


lird  iiart  of  all 


!■  «as  .seised  ni  an%  t 


inie  diirini; 


seised   of 


lands 
coverture. 


in   inist   for  anollier.     25 


Apart  fiiiin  sl.ilute.  i|i 
As  ji  iiKiriirairor  nT  land 
widow  hail  fiirimri 
On  the  i.tlicr  I 


'^^el■  is  all  iiieidenf  of  the  j 


las  (iiih    an 


eyal  estate 
••j'litaliie   iiitensl,    his 


.V  1111  riirht  (jf  iliiw 


IT   111    lllr    limit'. 


iJiiid.  the  lesral  estate  I 


il  li 


lelllv'  ill  the  iiiiirtL.'a;.'!'"' 


willow  was  at  eommon   law  entitled  to  .lower,   hut  so  1 
the  hu'al  risrht  to  i 
liiifrlil  lie  defeated  hv  tl 


onif  as 


■eileeiii  exist. ^|   the  iiiehoal 


I'  I  iL'ht  to  dower 


fi.xed    I 


le  Iia.Mii.'iit  of  till    iimnL'.iL'e  at  th 


11-   |ia.\tiient.   and   afti  i-   the   |,.;r,.|| 


i-iL'hl    tl 


e  time 

hl'lll     W.IN 


(■')    As  to  iiioivdur..  and  ;,^  to  a.ssii;nin.ni   of  dow.r    si ,.  li  s  O 

^;'    .  c.  711,  ss  ;.,  rr.:  niies  :,.  .,.  :,,  ,,„^  ,„  ,,„^  ^,„._,,  ,^^,.  i^-^i 

n  ().I..I!.  5,;,.  ,,  „  ,,„    ;;.^    ,|,^,„  ^    ,j^.^^^    ,,,,,.,    ^  ^^^^j,    .,'^^^'    H- 


■  £  ''wmw>ngw  '^-  m^ 


H 


1  i\ 


i 


ii 
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lost,  so  IdiiK  US  tho  ((luitable  ris:ht  to  iv.loi-in  f\is1v«l,  ««|uiti 
by  iiijuiictioii  [.nvfiitiMl  the  riv'lit  of  .lower  in  llic  inortnajjfe'H 
(»<tiitc  from  beiiii:  assorted  (''). 

Ill  Ontario  a  liiisbaiid  wlio  bcconics  tlic  ouiin-  of  ihc  b'nal 


istatc  ill  till'  laii'ls  liuriii^'  covcrtiiii'  I'aii 
ciaiiii  to  (lower  without  luT  eonciirrfnci'. 


mot  ilclV.it   his    Wife's 
111  Kiiirlaiiil,  by  the 


Dower  Act.  l.*":!:!,  iiiuler  which  a  wili 

.lower  ill  e.illilaliie  ilileicstN  n     .  it    "as  also  eiia 

that  tlie  Wife's  elaiiii  t.i  il.iw.r  lui'.'lit  lie  eM-iu<l<'. 


tirsi  beeaiue  entitled  to 


rieil 


I   efi'cct 

li.'elar- 


to  that  .'tVeet  eonlaiiK.l  in  a  .■onveyaiiee  to  her  hn^h: 


iltlOll 

or  in  a  .leed  exeeut.'d  by  him.  or 

solute  ilisposilioii  ol'  the  lam!   hv   iiei'   hil 


.nd 


miirilt  be  iji'f.'at.'il  by  the  ab- 
-li.in.l  in  his  lilcliiiic 


bv   !iis  will.     Thes.'   provisions 


the   wife's    dower    iii;hts     was   ■iiv.'li 


'li  .•oiiilii.te   eon 
to    the     hush 


t  rol 
and 


;ive  not  lie.n  ailop'"''!  i"  '  'ntan.). 


The  Kii«lish  statute  iu*  a 


ill  lliilish  Cohimbi.i,  Manitoba  an.l  the 


whole  .'ame  into  for.' 

Niirthwcsl  Terrilofies  t  ini-liliiinir  Sas 

by  virtue  .'f  the  subse.pieiil   !,'eneral  adoption  of  Ktiirlish  law 

(</i.  and  Ii 

British  •  oluiiibia 

an.l  th.'  Norlhwi'.st  T.iTil:«iies 


ilsati-hi'w.iii  an.l  Alb.'rta) 


Knelish  statute  has  tieeii  expressly  re fiiaele.l  in 
III   .Maiiitobii.  Saskateh.'wan.   Alb.fta 
aft.  rwaids  abolished 


bv  slaiiit.'  '■  f 


but 


iiiiir.'  r.-.-.nll\    in 


WilS 

.\li 


nitoliii 


Saskatchewan 


id  Alberta  <■(  rtain  n  st  ri.'liniis  hav.'  b.-.'ii  pbire.l  uj 


luioii  th.'  riudit 


.it    :i    liiis 


id    to  sill.   mnrlt!a'. 


oth. 


rwise   liispos.'    ( 


d'    hi 


itili 


in 


s1:ilutes   witli.iul    the   writtejl 


(h)  Co.  hitt.  '.'".'■,.  and  mil'.  Sinili:in.  Uiw  of  .M.iri.;at;<  s.  i;nd 
cd  .  p    l:'S;    Ham   v,   Hiini.    is.,:.   11    f.C  Ii.    IftT;    Klarlt   v.    liOiiBinate. 

isi.'i.  s  n.'uv.  4:'ii. 

(c)    As  to  <1.)W.T  in  f.iuiial)!.'  int.TiSls,  «..•  SJITL',  17;!.  infru. 

(./)  Kntlish  law  was  adofod  in  Uriiisli  Coliimliia  as  of  ili.'  i:uh 
Novenilxr.  IKr.S.  in  .Manit.>1ia  and  the  N.>rltiweKt  T.rrilori.^s  :us  of 
tlu^  l.'jtii  July,  1S70. 

('  )    U.S.II.C.  l!ill.  r,  r.S.  til.'  l)o\v.T  Act. 

(/)  R.S.M.  1913,  c.  .'■)4.  B.  1«;  K.S.S.  IWi!',  c  4.3.  b.  22:  Aita 
Riatiil.K.  Uiiifi.  r.  m,  s.  .■■):   R.S.C.  Ibjfi.  c.  110,  s.  12. 
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:.'7fl 


'•onsont  of  his  wife  vwonW,\  ;m.l  provoi  in  the  mniiM,.,-  th.n'in 
picscr'ilx'd  (7). 

Dow.'i-  at  coimiK.n  Imw  w.is  wlioiv  th.>  hiislmiKi  of  a  woinai. 
was  sciscl  ,,f  ,m  o.sfat,.  ,,f  inh.ntam-p  and  diod;  in  that  rase 
the  wife  was  PMtith>d  to  th-  thir.l  part  of  all  lan.ls  and  Icnc- 
iiH'iits  whcroof  tho  hnshan.l  \va.s  s.is.'.l  at  any  tiiuo  diirir.i.'  the 
<"v..|titiv  to  hohl  to  hciwlf  for  the  term  of  her  natural  life. 
The  rc.|uisit('s  of  dowfr  w.tc  hiarriatrt'.  srisin  of  the  husliand 
an.l  d.ath  of  th..  hiishan.l.  An  in.  hoatr  ri^lit  of  dourr  is  a 
li-ht  Imumui  Imt  n.it  .'onitd.'lr.l :  a  ritrht  whcrr  thr  two  tii-st 
iv.,iiisitrs  pxist  hilt  not  thr  third.  It  is  in.rrly  a  pn.si.r.Hv.. 
riijht  whifh  a  woman  has  in  the  hands  of  li.r  liusl.and  while 
h.'  is  livin-,':  it  may  ri|Mii  inio  an  a.-tual  risrht  on  his  d.ath. 
and  it  may  1.,.  .lefeat.'d  In  her  .lealh  l>.  for.,  her  hnshaM.I's.  |f 
th..  Inisi.an.l  is  seised  «f  the  le-^al  eslat..  in  lands  at  an\  liino 
.liirini,'  tlw  i-o\rrtiire.  evin  monirntaril> ,  the  liirhl  of  d.iwer 
atla.-h.s.  The  s.'isiii  n.cd  not  lie  a.'tiial  s.'isin  or  possession; 
seisin  in  law  is  suflieient. 

It  is  provided  in  Ontario  liy  the  Dower  Act.  K.S.O.  !!114, 
!•.  70.  s.  .").  as  follows: 

5.  Wli.rr  a  liiisl):in.l  lias  l«tn  eniillrd  to  a  ri>;lif  of  .•ntry  or 
action  in  any  lamt.  an.l  his  wid.iu  wi.nl.I  1).'  .ntillul  to  dower  out 
of  the  .same  If  he  had  rerov.r.  d  possession  thereof,  .slu  shall  be 
•  niitled  to  d.n\er  out  of  the  «inie.  ulthoiish  h.  r  liusbanil  di.l  not  n>- 
eover  imsse.ssion  Ih.renf:  hut  siu-h  dower  shall  lie  sn.  d  for  or  ob- 
latn.d  within  the  period  diirinu  which  such  ri.i;ht  of  entr>  or  a.ilon 
nii!;ht   \ir  enforced. 

It  the  hiisliatiil  h;is  i«osse.ssioii  at  an_\  tim.'  diirinf;  .•overture 
the  uiiVs  ritdit  loihiwer  is  not  aflVel.'d  aIlhotit;h  he  m.iy  have 
heeii  di>possesser|  diiriiis.'  .•.ivertiire  an.]  his  ritrht  to  ree.iver 
p.issession  may  htive  he.'n  liarr.d  In   lapse  of  time.    In  that  .-aw 


(!/)   .sask.  statutes,  Htl.").  c.  2^,  us  amended  l^^    1!t1«.  r.  27,  and 
1!tl7    e   S4;    ,\]i:\,  siiiiu'ea.  Ip.iT.  c.  14;   Man    statutes.  191X    r    21 


JSIt 


(11  Ai'TKi;  will     how  i:ii   \Mi(riirisv 


'I 

i 

i 


I 
I 

I 

L., 


tlir  um|.h\  hijs  Mltcr  llir  liiuliathrs  ilcnill  the  I'llll  liiiii  .illnunl 
lj>    tliiliili    \\llliiii  w  Irrh  >)u-  \n,\\    ciilVri-c   licr  i'ImIiI    i /i  i  . 

Il  is  rurtllri  |i|-.Hhlr,l  \,\  111,.  i»o\\(|  Ai-l.  s.s  (i.  7  :\U,l  S. 
.i.>   fiilliiu.s  : 

«1  iPcHMi  shall  111)1  II,-  ]■.  cdvrialili  Din  <•!  :iTi>  M'|iar;ili'  iiiid  di.- 
liiiii  lol.  ii;iil.  (ir  ii;ii<Tl  (Il  land  uliiih  at  tlif  liiiir  nf  ili.  all.  nalidii 
li>  111,  liiisl  and  or  at  tli,-  liiiir  (if  lii^  diaili.  if  he  diid  s,  isi'd  ilicrcof. 
wa>.  in  a  sialr  of  naluic.  ami  iiiiiMiuiui  d  liy  (I,  ariii-.  I,  Miin^  or 
oliii-rwif-,  h.r  thi-  iiiii|iiis,s  ol  mil i\ :,t inn  or  i.i cuiialion:  liut  iliis 
sliall  iiiii  r,siui'i  or  diiMini^li  ilir  liulii  lo  lia\.'  wcudl.ind  iL^^;|«nl  il 
to  ilic  dnwros  iind.  r  s,ciion  :•>.  Irmii  uliich  it  sliall  li,-  lawliil  for 
lor  lo  lak,-  liri'Mood  n,(i>sai>  lor  ih  r  i,«n  iisi  .  and  iinili,  r  lor  fiiu- 
ilii;  ilii    oihi'i    ixiriions  of  ilo    saiu,    jol.  iraci  or  |ian  ,  I  a--.-':^ii,  d  lo  li,-r. 

7  .\o(iio\,i  .vhall  li,  r,c(,\,  rail,,  ONI  of  an>  land  wi.icli  lias  l>, .  ii 
li.il  loior,-  or  -hall  lir  li,  r  :ili,  r  ^rani.d  li>  ili.  Cioun  as 
iiilnm:.;  land  In  la.s,'  mkIi  latul  iv.  ,in  or  iLfi,r  Ih,  :;;m  ila>  of  I).- 
(■I'lnlM-r.  IsHT.  -ranii'd  or  iiiii\.>..l  i.,  ih,.  husband  of  i!i,-  |„  r«on 
ilaiMiiii;;  dou,r  and  In-  dois  mil    di,-  ,Tilitl(<l   ilnriio. 

M  Land  dcdiialKl  li>  ih,  o«nir  ilnnof  for  a  sir,,l  or  imlilic 
hmlmai  shall  not  hv  sniij.ci  lo  any  claim  loi-  dowii  li,\  ilic  «if,'of 
Ihi-   i„  r-,,M   l,\    whom   Ihi-   ^aiii.     uas  duliialrd. 

A  ^^:,|llu  is  nut  ciitillnl  t.i  ilnucr  toil  ..|'  lamls  In  uliii-li 
lor  !ni-li.ii,,l  at  llii-  liinr  i,|  dj.,  ,|,alli  w.is  iiniilnl  .-is  Jdinl 
'''■■■'"'  ''"!■  '•"■  "■-l,ilc  is  mil  ,,ii  1  slali'  111'  iiiliri  iiaiiri  liiil  |ia-.s.'s 
I'll  I  111   ,|i;illi  iif  111.,  Iiiisliiiiiij  1,1  I  h,.  sill  \  i\  iii'^  j. 11  III  I  I'll. I  111.    T!i.- 

"•'''^"    "'■   I'll'   siii\i\,,r   u.,i|,l.    li,,,\,K,,r.    I mill,, I    I,,  .iiiuci' 

'"■  'I''"'  '■slat.'  m'  a  final!!  m  . -11111111,111  in  l.ni.ls  nllur  tlian 
|Milii.M>!ii[,  lamls  is  an  isiatc  .d'  iiili.Titaiii'i'  an. I  is  si|l,j.,.,| 
til  (l.iu ir   '  /  I , 

All  .'slalo  is  nut  siilij.-i-i  I,,  ,l,,ui  r  unli's-  it  !•.■  ,111  .■state  uf 
inti.Mitaiirc    in    |.,iss.ssi..ii.      Ah    .stal.,   in    1 .  niair,!,  ,-  ,.,     ivv.t 

I'll    M,  Imii.iid  ^     M.Aliiiaii.   's.  1.  ;;;  1,1;    ::,,_•       \^  ,,,  ,;,,.  n,,,, 

'•'" •'■   a.ilons    1.11    .lou.r,   s,  .■    Hi,.    I  iiiiiai  ,.ns    \,-.    |;s.r    IIHI. 

'■  ■"■  ^■-  -'•■  -■  ■'"!  -■^-  '"I"  ^  '"■•'■■  IVO.  J.;  0,1;  111:  Williams 
\     ■I'hoiiias,    I  I'lii'M    1   111     :'■: 

I't    llasKill   \,  fr,:-.,,   ixi;-j    1  j  |  .c.i    |'    :;s:; 

'"  llani  ■,  l-aii,  Is.i:.  1|  |(  |;  ii.T;  ]„  r„  M„.,,.-  Hill  IJI.i.k. 
liiMiiiil.-    \      All 1111,1^11.    Issi     s   111;     ^'j,, 
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:'si 


si..n  in  IV...  ,..s|„,t,-,i,i  ,„>  .■■  liiV  ,.st,.,„,  i.,  „.,|  ,sul.,|,Tt  i,,  .lou,.,- 
II"  l|.,  hu.slKin.l  s,.ll  1,1s  rstnt,-  .,!•  ,|ir  ,|,i,in-  thr  .•uitcih-v  ..|'  ||,.. 
Ill''-  '^t^ilc    \;,r  thr  sci>i,i    Is  i,,  fl,,,  |j,-,.  t.njiiil    i /,  i. 

Il  '  |H„xi.|..,|  l.y  Il„.  D.vniiiliui,  ,,|  Ksl;,I.s  Act.  I{  S  (. 
I'M  4.  ,-.    I|!l.  s.  «t.  ;,s  f,.||„«.s: 

'•  (1)  Noil,, Mi:  in  iMis  .\.l  shall  ,ak..  awa>  a  »i,lo«'.s  ,„hl 
to  .I..W..,:  I„M  a  «i,l„«  ,„a,  I,,  ,i,.,,i  „r  Insinin,,  m,  ,„  uH,,,-  al- 
f.M..,l  by  a,  l..a.s,  „„„  «i,n,  ss.  ,  Irrl  ,„  ,ak,-  h.r  infr.  s,  „...!.  r  ,l,is 
A'-  ...  I„.r  lM,st,a„,rs  andispos,  ,|  of  nal  i-rop.-ny  in  l,,,,  „f  all  .lain. 
"•  'l->"  i"  .v.siM..,  „f  II,..  ival  „.o,M.rtv  „f  «!,l,l,  I,.,-  In.sl.an.l  «as 
a.  any  ,,.,„.  sHs-d.  or  .„  uhioh  at  ,l„.  ,in„.  „f  1,,.  ,i,,„i,  ,„  „a.s  h.m- 
ticaly  ,.n.itl,.,l:  and  nnLss  sh,.  so  ..|.r,s  sI...  shall  no,  |„  ,n,l,l.d 
">  sha,-..  in  il„.  iindiNixis.d  of  r.al  i.ro|..r,v. 

C)   Th..  personal  .vpr,  s.nia.iv,.  of  ,h..' d.c.:u.,.d  n,av,  l.v  no,i,r 

'"  ""■'"«•  """''•    '''■   »i""«   '.k"  I..I-  .l.clon.  anri'if  sh..  fails 

"<  -x.r,.,..  and  d,  li^,,-  ,-,  ,|. , ,,  ,„  i„s„.,„„..n,  of  H.T.ion  ,o  bin,  «i,h- 
."  MX  mon.hs  af„.r  ,h,.  s,.,.„v  of  ,h,.  no,i,..  sh..  shall  l„.  „,,„,.  d  ,o 
hau.  .l.Tird  lo  lak..  I,.,-  dow.i-. 

(•■;)    Wh.T..  ih..  «,dn»   is  an  inlani  or  a  lunatic  ,hr  ,  r^Ut  of  ,.|..,- 

'«•-.  ...ay  I...  ..x..,-.is,.d  on  h,  r  l„half  h,    ,h,    ...n.-ial  .;„a,dlan.  «„h 

'!'■■  approval   of  a  .„,d,u,.  of  ,h,.  Sup,..,,.,  .oar,    or   1,.,    ,.„„..   „„,«..„ 

•■■...I  <.  .a,dlan  or  ,h..  „..,-son  s..  auihori.,,.  n,a> ,  for  an.l  ,n  -ho 
"•'  .  .  o  th,.  wdow.  u,v,.  all  no,i,..s  and  .1.,  all  a.-s  n,,..ss.r.  or  ,n. 
<i-l.nial   ,..  Ih,.  ,-x,,,.is,.  ot   s,„h    r,i:|.,. 

;l,-_'.    fhiinr  i„  ,,,„.;/,,  „,   n.h„ii,i;„„,   |S:14. 1.s7!l. 

•^'  ' '"""  '^'"  •■'  ""!"»  ".-IS  ,„,!  ,.„iiil,.,|  ,,,  ,!,,„,.,.  i„  .,„,. 

''''"''■■^'''•'  '"''•'•'•^'  '"■  '!-■'•  Inisl.,„„l  ,/,.  iMi,  ,i,is  ,■„!,■  uas 
'■'■..li'^r.l  in  K,„..|a„.l  l.v  ,l„.  |.„v,,.,.  A.-t,  iv;:;.  a,l..|,t,.,l  ,„  rp- 
I"'- '  "'•"'•  ill  l^.!4  1.>  il„.si..,i,ii,.  1  W.  4,  ,..  I,  s>.  j.;.  I4a,„| 
'■■  ''"'"■  ''""^■"'  l"•'■^i.sl"l.  ill  <>nla.-io  is  ,•.,„,, •,!„,., I  i„  ,|„. 
''■"'•I'  -Nh,   l.'SU.    11.14,,..   7(1,  s.  4.  as  r„l|,.„s: 

i    Ulon.  a   hiishan.l   di,s    Ik,.,  ,Vial|v    .n,„l,d    „.   an,    lan.l    for 
jn.   w„,r.s,    whi.h   do..s  n.„    ,„,i,,,    „;s   « idow   ,o  dow.  r  a,   .•o,„.non 

...  and  s,,,^h  ,n,..,.,s,.  «, .,.  „„  .,„,,,^^,,,.  .,,  .,_,,.„^.  ,,^^^^,  ,^^^ 

P.'"l>  ..!..,.  ,1.1...  ..s.  or  is  ..,„al  ,o  an  rstal,   of  inl„.rPam.,.  In  poss,-.- 
'""■     ""■"    "'^"'  ""  ''■>'■■  i"  .*'""'   >...i.n.-.M.  |,i.  vi.t„«  ..,,.,„  ,„    .„. 


I'll  '!  I.I  d.,«, 


I    out  of  .siirh   land 


•■!■'    '-■•!:    <     MH,.iia,i.    ins:;.   2  on.   n^; 

I'')  s, ,  sin.  w,,,M,. 


..?«3i  r  -^r 
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WIh'iv  h  wdiiiiiii  is  ciitilKI  1-1  (liiwtT  at  cimiiiKiii  law  kIh-  in 
SI.  I'ntltlctI  ttlictlic,  Itir  liusttaiul  aliens  tlio  laml  Itcfun  liin 
l.ath  nr  tint.  I>!il  iiniltP  s.  I  of  iho  \hi\\vv  Act  thf  wi.lnw  in 
ii'it  iiilitlcil  to  >lnuiT  ill  ti|uilMl)!c  cstatrs  iliilrss  her  liii>liaiiil 
ili.s  Imik  lii'ially  fiitilii'il  llnirto.  Thus  a  pi  ihiiii  ti|iiilalily 
tiititlnl  III  laiiils.  wliii  liaii  Hut  paiil  liis  inirrlia.si-  iiiinny  i>r 
iilit.tiiiril  a  riiiiM'vaniM'.  m'ati'il  a  iiii>i't>_'a),'('  tlit'rcnii  riiiitainiiiK 
a  piiwir  III'  sail'  in  ilit'ault  ni'  |iayiiicni.  The  pnwiT  •'(  v;iii  nan 
I  \i  ti-ImiI  alliM-  till'  ill, .111  of  tlir  iu(irttrai,'i>f.  Afliiuanis  llio 
u:!iiu  <(  thf  iM'iri-a.'iir  clainuil  ilnucr.  Imt  it  \\as  lirl.l  that 
iliiui'i-  at'aili's  iail>  to  Mii'li  ('(inilalilr  cstati's  as  llii'  liii'<iianil 
■  rh>  M-iMcl  ..f.  anil  that  tl:r  sale  u  In'li  lliai!"  Iiail  rrlalimi  In 
Ih,  lilnr  111'  i-lratini.'  till'  |.inu'|-,  liici'-liy  iiMTriai-liill'.'  tin-  till"' 
|i>  liiini-i'   I  III ) . 

Till'  saiiii'  |irini'i|ili'  was  aiiplii-alilr  in  a  fa^f  win  ri'  ll.i-  Mils- 
haiiil  was  at  niic  tiiin'  <•  iseil  ainl  suliscininillN  r.iaili'  a  iimrl- 
yaiii-  in  uliii'h  till'  wil'i-  .jiiiniii  In  liar  her  ilnwiT.  Tlif  wife 
uas  ill  >ilili  rasi'  cntitlfil  tii  ilowrr  only  if  tlic  liusliaml  ilifd 
111  nifif'allv  I'lilillnl  In  till-  riiuil>  of  nilciiiiilioii.  aail  tin-  liiis- 
li.iinl  ni!'_'lit  ill  fi'at  till'  I'laiiii  to  ilowir  liy  convcyint;  a\\a>  tlu' 
ni'iilv  Hi'  miirt'ja'^ili!.'  it  in  his  lifitiliir  .vitlinlil  his  wife's 
iM.ni-iinrnci'  i  ii  K 

■;i7;t.  I>'iir,r  in  oiiiitii  tif  mh  million  sin,.  Will  .\[iinli.  Is7!t. 
Siiii'i'  ll.r  mil  of  .Manli,  IsTit.  in  milir  to  ilitrniiilio 
uiiithii-  lio.Mf  atlai'lii's  at  all.  it  is  iicecssary  to  ilistinixniNii 
l)i-lwiin  till-  i-asi'  of  a  hnsliaiul  aei|iiirini,'  laml  alnaily  snliject 
to  iiioriL'.r.'i    ,iiiil  till-  ravi-  of  Wis  aei|iii r;iiL.'  llif  lii.'al  i-slato  anil 


( /.. )   siiiiili   V    Smitti.   Isr.LI.  ?,  Cr.  J'll. 

(«)  \lulTuli  V.  Tlioiniifiin,  1S51,  3  (Jr  111:  Hi'  Ttolnrison,  Rob- 
.  riM.ii  V  Until  rison,  ISTS.  LT)  t;r.  :'7«.  ul  \>.  L'Kii.  and,  on  aiilioal,  25 
Cr  |M..  .r  ji]!  4SX.  fiiHe  11,  iiry  v.  I'rincli'.  1S7H.  2ii  (!r.  tl7.  at  p.  G8; 
Aiil'isit'  \  Kltif.  Itia".  t;  til.U  147.  The  contrary  liiul  Im  n  held 
1..  ■•..^r...  ,  !.:iM-m-k,  IS"!  1**  fir.  Oil.  .Ah  ti*  ilo*  (iiKinlnm  of  dower, 
«!■    .;  171.   "  'ni 
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KtiliM  •|ii(Miil>  iniikiiiir  a  miiilL'iitrf  <>(  it.  IT  lie  in'i|uirr,s  inciclv 
llif  cciuilx  of  rcilfiiiptiiu:,  or  it'  at  llic  lime  oi  his  niariiat'c 
he  lia.s  nii'ii'ly  the  t<|iiity  of  mlt'iniit  icni.  the  case  in  irovoriRtl 
In  s.  4  cif  the  Piiwcr  Act  :</].  the  ui elms  has  im  claiin  to  clown- 
unless  ihi'  hllsliaixl  ilit'S  lifiictipiHlly  ciititlcil,  aii<l  th(>  hiisbaiicl 
is  ahh'  111  (li  I'rat  hor  I'l.i'iii  !>;.  I'onvfyiim  auay  his  iiitiTtst  in 
liis  1  i  I'd  i  rile   (  /(>. 

A  imrfhascr  of  laii.i  siil>.ji''l  to  rimrtuairi'  pai'l  <■((  tlw  iiioit 
irau'i'  aiiil  proriii'i'.j  a  disi-haiL'"'  in  favour  of  the  nn'i  lL;av!oi'. 
ainl  "11  'he  sairi'  (hi>  oiil;i  nctl  a  coiix  in  aiir.  from  iiiiii  tri\inir 
l)ai'li  a  iiini|M;,m,.,  with  liar  of  liowi:-,  for  llic  lialaiuM^  of  the 
Iiurchasc  inonry.  'Hic  instrinni'iits  uirr  r('L'!>-!i  ml  in  iht- 
Older  tncMlioiicil.  Il  ^^,■|s  held  thai  the  ww'v  of  llic  piiii  liasiT 
was  not  .iititlcii  U'  dourr  out  of  a  siiii'liis  ari^intr  on  a  saio 
under  a  siilisennent  iiicMunliraliee  her  liiisliaiid  nevei'  havinjf 
l)cen  nionieiitarilv    seised  of  the  lcL;al  estate  in   the  lainl    (iji. 

In  anothei'  eas.  the  jilaintifl'  had  joined  in  a  niortuMU'e  with 
lier  huslianci  lo  har  douer.  and  licr  Imsliand  had  afleiwards 
assi'.'iied  his  ('(piity  of  redeiniitioh  (o  an  assiunicH'  for  the  tiene- 
lit  of  eriditoi's,  and  the  inor'ti;,iLrees  weic  lakiiis;  |)^;o(•el^(linL's 
to  sell.  The  [ilaintiff  elaiiiied  a  deelaratioi,  that  she  was  •  ti- 
tilled  l(»  ati  inchoate  ri};lit  oi  lower  and  to  have  a  I'ortioi,  of 
any  surpins  on  snch  sale  sot  apart  to  answer  her  dowei',  when 
it  should  aiiso  on  the  death  of  her  h'  ii.md.  The  ilielaration 
was  refused,  it  lieio','  lield  th  what  was  jusked  was  a  declar- 
ation a-s  tn  a  claim  which  mit  '  he  madi'  by  another  or  others 
under  circiiinstani'cs  which  m.^rht  or  miirht  not  happen  (ri. 

(tn  the  other  hand,  in  the  ca.so  where  a  Imshainl  has  at  onu 
time  the  Icvral  estate  and  it  is  coiiNei1(.i   into  an  eipiitahle  in- 

In)    Sep  51"-.  SUIIId. 

(/')   tlardiicr  v.  Urown,  1S90,  1<»  O.K.  -.'02;   FltZKcr.ild  v.  Fitzger- 
ald, Ifiti:'..  r.  O.I^.It.  L'TH:   Urown  v.  Urown.  Ift(l4,  8  O.I.,.K.  :!;12. 
('/)   }{>'  lairkhardt.  ISflS,  29  O.K.  111. 
(r)   Hiinnell  v   Cordon.  1890,  l'<i  O.U.  281. 
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I  ini-ihu  Will     i..»\vi:i!   wii  t  I  i{Ti;sY 


tl'l.vt      |l\       ,1      niHl   |!,',ll.'l-      Ml, nil        ir  !;      Ml      ,11      «|l'-'>      '       S     Witc     j(l|||S     fl' 

lull'  Inr-  .lower,  .1  iHvv  |.io,  i«  ..||  I- js  ,.1;.,,.,.  ,1  .,  «  l-ilnriii  liv  llif 
xliitiilr  tj  \  I-  :.'.>.  I.  .ii.i.lii-.ilili  til  iiliiil._Mi;is  in.lilr  Miicc  the 
I|!'     Jil>       'I     Mili'll      l*7!l       -  Tlr!»    |i|-ii\  iMiiii    IS    |iii«    riiMlailli'il 

i"  ''"    "■•'»-      Af'.i;^"    I'Ml,       Ml,  s    I'l  M,|,  s.  I.  ,,.  i-,,||,,„>. 

I'*  II)  \ii  t..n  iif  (liiHir  I  Hiiiiiiiiiil  111  iiii.v  iii"tii;ai;i  iir  hiIht 
iii.-iriiiii.  Ill  imIiihIkI  m  hinr  \h<-  i  fti « i  of  a  imii  Puj..  nr  ixli.r  w- 
111  11..  ii|M.M  l.iiHl  .Ml, ill  i.iMMii,  11.  iKir  .-mil  iliiHir  in  iiii.\  >:rr.ii.T 
.■\-  111  tli:iii  >tiall  In  n.^.^s:.f^  in  n,  full  .rf.ri  to  ili,  ri-lilh  nf  Ih. 
iiiiii  T.ii;!'!    Ill    ^rairii-  iin.lir  mmM    iii^imii.h  m    (/) 

I'l'"'  i"  'lii^  1  iiiiii  nil  III,  if  .1  iiianiiil  uninali  .iniiu.i  witli 
h"'i  lii|>li,iiiii  III  :i  III.  rt._M..,',|,  III  li.i,  li.r  iliiucr.  nIh-  wa-  hut  iii- 
litli'il  111  iliiuci-  III  till-  (.|iiihil,|i  , stair  wliji'h  ri'MMiiii'il  ;ii  licr 
IiU-ImmiI  ,i|i.r  ill,,  hi.ii|..'a'_'iv  iiiilisN  hi-  i|h,1  |icii..|ii,|all,\  cii- 
tillnl  lliiritii:  aiiil  tin  liii-li.inil  iiiIl-IiI  .lifial  llir  rlaiiu  in 
<1""''    i''-    a   t  r,ilr  I'l  r  ill   Ills  lil'fliiili'  111    ..k  ii|i|il,ilili-  r- lair    ■  a    , 

I'l II'"''    "I'    ill'-    I'liariiiK  nt    rf    1  -7;i    IS    Mial    a    iiiairi.il 

Uulllall    IS    ilillllrij    1,1    clinMT  Ml'    all    i.|llil.'.     Ill'    i-r.l,  ||i|.I 

in  l,iiii!.  .ilicllii  r  ,,r  nni  li.r  Ipi-  -  '  .1  liii-s  scisnl  nf  n.  uIivit 
Mli-li  an  iM|ii!l\  li.is  .insrii  li\  h.s  Ikh  ij  i\ci-ii1ci|  a  iimrl  i^ai/i' 
ill'  till'  |r.j;i|   I  slati    111    w  liirli  slir   li.is  .jiiilinl    In  liar   111  r  ilnuii  , 

■  n,  fi.ii  llii  pasMti;:  III  III,  \i  ■  i.  \nr  ,  :'_•  a  1.1,11  1  ill)  Willi, ,111  was 
iiiliili'd  111  ijiiu.y  mil  III  ,111  ,.|iiiial,l,  ,m.,i..  iiiiI>  «  I,,  ii  ihr  l.aslialiil 
dl.  it  si'i.-^.ll  111  II  Silii.  11,1  |.,is:.|li-.  nf  lli;i,l  act.  .-hi  'S  iliMl.d  in 
diinir  iii:i    nl    ,i!i   .i,i  .lalil.    ,  >i.  •      i    ..iiil',.-.^  nf   ih,     liiisl.aiKi's  il.\  iiii: 

Si  1-.,  (1     nf     |l,     Mh'll     Ulr    .l|llilahl,      .^l.ll.      lllllli:,     Ultn    r\lMi|li.      In      Uir 

liii?  !.,iiii|.  h.  Ill-  n"  II.  r  nf  111.  I. mil,  ,.\nii!iii-  a  iiiiii  i  !.mi;i  npnii  il. 
in  uhirh  111.  u  if,  J. Ills  III  I. ,11-  ijnu.i  Til,'  l,iisliaiiil  llmi  ha.-  iln- 
i'.|i-ir.  nf  i.ih  iiiinii.ii.  an  nimiali!.  .  si.n.  in  ili,  lanil  nf  whirh.  In- 
fnii    III,    .  s.  ml  nil.  Ill   -mil   iiini-i  u.i -■     I,,    «as  lii.-nwii.r      ■rh,-   i.-   i|ir 

ill    \l.iii  iiilair   \,   ciarkMin.    ISMi.  i,  ii.\|;     i        \...    i,,   i i,,.,- 

inn.  i-iiiii.-  nf   ill,    -!,iiiii,    1.1    IsT'i.   n ,    5171, 

<l)  \-  In  ih,  l|ll.^^■llll  w  II,  i!i,r  lia  v%  if,  i-  iiiiiiiKl  'n  i,i|,,ni 
anil  uh.iii.  !■  -h.  i,-  ,.,  i  in|„  r  nr  inr.s-.irj  \i:.:'\  in  an  .niinii  Ini 
fill,  chisill',     1,1-    -a|.-.    -, ,     I  hapii  r   :'f.     lid.i.'i    '■■!■    I       ..(.,. Ml,,     ,,r    Silh  . 

5j:;i 

ill)     S    r     SI7J.     \tlj:l.l. 


3    7- 

. , 

1* 

1 

*^ 

'. 

i 

{ 

i 


»it:v  iMiw  I  li  i\  K()t  iTY  .  :^(|.;  w:; 


■:nr, 


'"'""■''''•■    '-'•"•     ""•    «f    "I'iH ".r    f^^.ins    u,    \„     u-,»,„    l.v     it,.,! 

ATI,   I-    v,,„H'    .•n„||i,.t     ,,f    Cfltli..,,     it     „,|S    ,|r,i,|,.,|     ll;;i|     u|„.,r 

■■'  "'"''■  ''•''"  •'"'"'••'  i'l  •■'  ' ■t'-M'-'.'  I..  I.Mi-  li,.r  ,|„n,.r  |„  ,•  hiisluu,! 

'■■■' '  '''■'■'•■■''  '"■'•  ''ii-'l"  '•'  'l<'"''f  in  tlir  .•■(iiity  nf  IV.I.  M,|.ti,.n 

l>.v    .•..livryin;.'   .'UMIV    t|„.   ,.,,i|i|y    willioilt    ll.T  .■,,n,MIIIT!,.T    wri. 
■s,,i,„„   -,    |„„„   .^    ,    ,   .,,,,,, .,r^  ,„  J,,,,,,    ,„,„.,„,,,,,,    1,1  ,.n„||r 
..f     h,     nit,    ,1,,.   ,n,...il„„  ,„  ,,„.   rii:lii    .,1    i|,..  I.i.vhiiml   t.i  ronv.-y 

a«..v.  «i-!,„nr  Ills  »if,.-.s  roniiirr.nc..  hut  fr...  fim,,  |,.  r  doH.r  ili.. 
••ilNitalil.    ,sl;ii..  ii|,|;i,i,i„i.  ,n  I, (Ml  afl.T  u  niorlii:!-,.  in  «l,icli  sti,.  liiul 

J.i.n.<1    h.  .aiis.-.to  hi.l.l  ..t|„  r«ts..  ».,Ml,l  Im- I.,  iHil.l  ih.it  111,.  I,.,r  of  .l.m.T 

IM    Ml,      li.ltu:,;;,     ..|„.K.|..,|    not    nnl^     I.,    L-lv,.    f„|l    ,!!.,,     ,„    ,t„,    ,.,^|„ 

nf  -h,  iii.Mifac.  (.  iinrt.r  ,|„.  tM.irtuiiL. ,  hiii  ;,|s.,  .nMl.l.il  th..  hitsh.ind 
'"  ■'•■''  "'■''  "•  "i'lity  I. ft  Iti  hii.i  I,.  111..  |.r,jii,||,-,.  „f  his  „if,'B 
''""'■'  "  '■  ■""'  "i"''  v.diiW  I..  <i. Hilary  to  ili.-  ,x|.riss  iimvision 
'"  ""■  ■"""  ^"  "|i:in  of  iT(1ini|.i|on  (1.  ai..|  in  tliis  way,  Dial  is, 
!■>  .1  tu.oi.aLT  of  ih.-  liiistiand's  I.  i;al  isiat..  ihr  wit,  joining  to  l.ar 
tl,  .|o«.f  ,.s.  ,l,,tvfor.,  „n.i..r  ..cii.m  ",  |m...  s  lo|  an  rxoption  lo 
111.  ^rnrral  till,  .oni.iin,,!  m  s..ii.,n  I  |no«  s,  l|  „r  il„.  sanio  Act 
wl.i.h  uiy.s  a  wlfo  doH.f  only  In  iImw  .Miilial)!.  .stahs  of  whirli  |„t 
hii.sl.anii  <l  .s  Sfis.'rt"  (  r). 

Will. IV  a  '•    .|,m    ||j|,s  to.t  .ioiiiril   in  ti„.  fifst   i,i,,f!     ii;,.  f,,  hnr 

'  ''""'■'■■  '""  •!"i'i''  i"  ihf  M  rtL'!  ••■  •■ ,,>  imrp.iM', 

■"       ""■  ■'•'•" I  ni..fiL'iiir.M-  i.ln,      .,  ,  ,-,     :,  ■  „v.-,    :  i,.  (•„■«!  |,_v 

l"i..r  r.-i;ist|.,vi..ti.  Iho  ui.l.uy   is     .■,'■,■,,  .  „.  slifpltls  aiisili^ 

''"""  "  ^'ll''   III"!'''-  tl"    M'-nli.l   in.  ,,..,     ;.:    ;  rliintv   to  t         .ifst 

iiinit(»;ii;.  !•      ))) , 

It    N  |.|-nvi.lc,l   \,\    til.    I,aii.|  Titl.s  .\<-l.    Iv'.S.d     |!l|.t    ,.     |2(i. 
H.  47,  ;is  follows: 

47.   Wh.r..    n.MiM.i-.rt    land    ,s   vai.  ,f,.md    •   :l..j. .  i    to   a  i-lii.r.:r. 
or  wlicr..  tho  rrgisi,  f.^l  own.r  of  land  wlml'    «     ulij. -,■;    lo  a  ctiarK*- 


III 
I 


i*  '■' 


(r)    R..  l.iukliardi.   l.sfis.  :•!•  OI!.  111.  |-,ivi;«.n    J.,  at  |..   117. 

()'  Iti.  Croskory.  ISSH,  \i;  on.  ■:,<;■.  Pratt  v.  liurn-M.  1S91,  :-l 
O.K.  1:  .  .tniiiill  V.  N.lllKan.  IS!..'",.  I'fi  O.R.  .107:  Standard  K.altv  Co 
V.  N-Uholson.  l!)n,  -M  0.1.  I!  4.!.  at  pp.  51.  .'-.2.  As  lo  t  mantum  of 
dower    .K.f  S174. 

(J)    I'rali  V    Hi.nnHl,   IS!)l.  :;i  or.  i,  stn.l  J.,  a!   n 
•'.V)    ".ray   V.   •    ■,;:Khtin.    W.n.   IS   Can.  SCR,   aa.;.   r.y.T    iij;  Mac- 
lcnn;in  v.  firay.   ISSfi,  1(1  0,A.R.  I'LM 
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CllAI'TKK  XVIII      DOWIMl  AND  (  IKTKSY 


»ul>s.iniinlly  iiiiirri<s.  ll.c  wif.'  i>f  ilu'  tninsfnn'  or  owmr  shall  Ir.ivi- 
the  siinif  riulHx  In  k.siuci  iif  dower  ;is  slii'  wiii;l(l  li:iv.'  had  f  lln' 
Ifual  .slair  had   Im.ii   Iralisf.  ii<  d  liy   an  .iidinar\    nii>itt;am'  and   no 

OthiTK 

^171.  Qii'iiiliiDi  iif  tliiici  r  in  kiuHii  nf  ri  ih  niiitiini. 

rriiir  111  the  lllli  of  Mairli,  ls7!t.  wlicn  llic  (nicstioii  of 
dower  ill  an  tqiiilv  of  n  (Icmiitioii  was  oovciiicil  by  Ilic  statiitf 
4  W.  \.>\  I,  a  widow  hail  no  rlailii  toiloucr  illiliss  Imi- luisliali.l 
liioil  liciHli.ially  .ntitl.-cl.  wlidlicr  lie  had  a.  .iiiir.d  llif  land 
8\tl),i('('t  to  an  cxihiini.'  niortuac"'  or  wIhIIh  i-  he  had  a<'i|iiir<<l 
thr  Icu'al  estate  and  suhse(|Uintly  made  a  nioitt-'atre  in  whieh 
his  wif.'  had  JoincMl  1o  har  her  dower  i:).  There  uas  however 
a  .liH'eieiire  in  ivMTii  ihr  1  w o  easi-s  with  re'.'ard  to  tlie  c|Uaiitmii 
of  Ihe  douei.  In  the  lirsl  case  the  clou.r  was  ealeiilateij  on 
th.'  value  of  till'  .ipi;!.'   of  n  demiilion  Mieivls.  win  ivas  in  thf 

seeoe.i  ease,  unh  s-  thr  lin'iluaue  Aas  made  to  secure  |>a\  niellt 
of  imi'.iid  I'un-iiaM'  moll.  \ .  doner  w  as  cajciilaleii  on  the  whole 
valor  .il  lie  l.ihd  frc,  fioiii  moilLMU'e  ■  •' ' .  ' '  Where  I  ho  moi't- 
ira^i'  has  III  I'll  -iMii  lor  llie  piiiclias'-  moiiev  of  i!ic  land,  il  is 
<HiMc  n  a'-oi!.o.li  ilia!  tin- widow  -.lioiild  otil.\  !ia\  e  dower  in  ihe 
value  of  the  i.iiid  after  dcduetiio.'  llie  aiiiouol  of  tin-  morl  .:.o_'e. 
for  thai    was   the  e\lt  nt   of   the   |pcnetici:il    ml.  rot    of   the   liiis- 

han.l   •'.)•■ 

Siiic-  the  llth  oT  M.iich.  I>-T!l.  the  ease  of  a  husliand  ae- 
(|Uiiin_'  land  siili.ie.'!  to  an  cxislinu'  lliorluav'e  is  still  u'oMTned 
hv  t  \V  I.  el  I  .  The  hilshaiiil  Mia\  defeat  Ihe  claim  to 
liow.r  l>\  .-..iiM-.v  niL'  .:v\a\  the  ei)Uit\  of  .edemjit  ion  in  his  life- 
tinn'  and  tin-  w  dnw   lias  no  el.Tm  to  i1o\m  r  unless  the  loisliand 

(  :i   S."   SITJ.   »/'/'Oi 

('/)  I!.-  lidlierlsim.  IsTti.  "I  (ir  41J:  lie  Itnh.  rlwin,  liiih.  rtson  T. 
Kill.,  rl.siiii.  ISTS.  jr.  <ir    '.'Tf.,  4s';. 

(h)  I'riiiidfuiil.  VC.  •-'.".  (Jr  at  p.  .'."l.  See  review  of  llie  early 
enn.s  in  I!.  Aim.T.  r>U'.  :i'.  d  M!  I"-.  '.  I'M!  '.S".  and  In  an  article 
b>-  .Sli.rley  li.nison  m  I''  "'  I.. I    -'"1.  at  |.|.    :'"■'.«  (April  1.  IfMS). 

(.•)    NowKSl)    ItHI.  0    Til.  B    4.     S.^-'  jlTJ. 
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*li('s  liclirlii'i^illy  iiililliil  ii/i.  it'  lie  dits  s.i  mtitlitl  lowifi'  is 
(•jllriiliilcd  ii|iiiii  the  viilllc  (if  IIk'  ii|ilil,\   nt'  i('ilfiii|i!i(in  liiiMcly. 

<  >n  the  ollifi-  li.'iliil.  the  (MM-  v\liclr  ;i  lillsliiilnl  ;iri|uir('s  the 
lo^nl  cstiitr  iiihl  Milis<i|ii(ii1l.\  tiiiiki  s  a  iiinrlijaKi-  in  which  his 
wifi'  Jiiliis  111  liar  hir  iluwi  r  is  j.'ii\  criiiil  liy  ihr  statute  12  \'.  c. 
2'2.  as  suhs(i|il(ijtl\  aimii'liil.  The  liil>liaiii|  i-animt  ili'fiat  the 
wiiliiw's  claim  to  ihiuir  liy  ciin\  cviiii,'  away  tlic  ii|iiity  in  liis 
lit'cliiiic  uithmit  hii'  i-iiiii-iiiri  iM-c.  ainl  h<  r  claim  In  cluwcc  ex 
ists  ^^llctllc|•  i>v  iiiit  I'cr  liiisliaiHJ  iliis  liciicticiall\  ciitith-l  ((  ). 
The  i|uaiitiiin  (if  cjuucr  is  also  .hi  iijcij  ii|iiiii  a  iJit'lViciii  iiriii 
■■i|ih'  I'i'iilri  that  a|<|ilical>lc  In  the  case  iit'  a  liiisliainl  aci|iiit'iii</ 
laiiti   Miliject    III  ail  existiii;;  limit ;iairc. 

The  statute   I'J  \'.  c.  "J'J,  al'lef  [  irn\  ii  I  i  ii-j  IS.  1     that  M.I  liar 

iif   'jnwer  eiiiilaiii.'.l   ill   any   ninrl  jjairi    nr  nlher  iiisl  niiiiciit    ili- 

lehliil     I.I    lia\e    the    i  fl'eet    i>l'    a    llinrtL'a'J'e    nr    iitlier    security, 

>hnul.|    .   |ierale    In    ll.ir    sl|.-h    .|ii\wr    tn    any    .^'leatel-    cNlellt    that! 

shnul.l    lie    iiii-essar\     t.i    t;i\i'    i'llll    ei'lecl     tn    the    ri'jiils    nt'    the 

iimrl'ja'ii  e  n!'  L'raiitee      ,'1.  c|iaeli-.|   IV.  2  I   as  ''.ilj.iws: 

III  111.  "\iiii  III  a  ^ali'  of  111.'  1  imi  iiiiii|iris.-<l  in  -i.li  iiiiirtna.i;«> 
iir  i.ili.i  iii^li'ieii.'iil.  I  ihI'T  ali.v  imw.T  iif  sale  i-.iiil.iiii.  il  lli.'riiii  or 
iirid.  r  an.v  I.  L;ai  |l|■^ll.■^s.  tlie  wil.'  (if  111.'  iiiiirtua^or  iir  '-ralllnr  who 
sliall  liav.  so  liarn  (i  li.i'  (idw.r  In  siicli  latuls,  sliall  li.  .milled  tii 
d.iH.r  ill  an.v  suriiliis  iif  ili.'  iiiiirleisi'  nii  n.-.\  .nisinn  frniii  .siuli  .sal.', 
wliicli  i.ia.v  r. main  after  salisfaeiidii  of  tin  i  laliii  of  ih..  iiiort>;:ii:.  .•  or 
manli'.',  to  llie  fain.'  i  \li  nt  as  she  would  have  lie.'n  .ntilled  lo  dow.r 
in  111.  land  Irmii  wlmh  such  siiriiliis  imrcliasc  iinii.i'y  Khali  lie  derived 
h  >rt   111.'  saia.'  mil   l..en  .sold. 

Till  11'    Uas    snlll.     .•nlllla't     nl'    ..[iinin!!    a^    tn    tlii-    llleallill'^    nl' 

Ihe  sImIiiI.'  It  \\as  >.'iiii  ill  line  case  ilia!  the  result  was  that 
ilnwer  uas  I.I  lie  lalciilatcl  in  iv.iy  case  u|inii  the  sur|iliis 
alter  .satist'x  iiiL'  the  IlinrtL'ai-'c  .lelit  aiil  imt  Ulmli  the  ulinle 
value  111'  the   lali.l    i ./ ' .      Tais  Was  saiil,    tinwrvcr.    in     i   ca.sc   in 

(./)  SiH.  si;:;,  s'litni 

(>■)  Sec  J  IT",  siii.nt. 
(/)  Sec  »i;.!,  «m;ii.i. 
(y)    I'niii  V    Hnnnill.  ls;il,  o  l{    I. 


-"'''  <   IIM'TKi;    will       IMIWCI;     v\|,  ,  t   IMKSV 

"'"'■''    •'"■    O""''--^'-    "HS    ,n,.„    !„.....„,..    |,„rl    ,„    l(„      |.M,vl,;i.,- 

' >•    ■""!    ^'^    ''I'l'l"-!    I"    -U.-h    ;.    ,.;,M.    tl,.    -llHUM,     IV    ..,.,,VH. 

'""    •'-    .ll.plir.l    t,,    .,    .as,.    ,1.    «l-l,.|,    1|„.    „„„|..r;„..,.    u;„    ...^.n    tu 
■"'■"'■'■    ■'    '"•'"      '■"'     ^"■'<''-     '■■"     fill-l    nf    ||„.    |„|rrl,as,.    |,.,„„.v       III, 

''"■'"'"  "^-"I'l'.    ■■!   .  .■.Mi,,.:.v,^.|,,.,.sM.,|     „  ,.a,|„.    ,,,^,'.  I 

U..>   -i||.-..|l|rml>     .I'SM  ht(,!    >-|,i|||     ■  I,  •, 

'"   '   '"   "'■""    '■'■'"''■■   '■'■■     ■">'■ ml. nil,    stallllr.   an, I   ,„ 

^"■'""'""■•'     "    '!'    "''-'    :i--.  .:>■,, I    I„    !„     ,1,..    |..-,  ,.M|i„^    „,„:,■..„ 
^'-    '"   '•"■    '"--'"li'-'    "1    111'         ..    illr   as   s.a:,-.|    :Ju,u-     .t    uas    ,x 

(■|-(ssly    |,f..M.|,.|    111     |s...-,    i..      :l„.    .,,,1111, ■    .-.s     \       ,.     ■_..-,     „     ,; 

'Ai-.  I  ■    v\  li.  •.     t!t.     II..  r'  1  ■r.'i      > 
or  ll„    lati.l 


.!.   that. 
'I'   ll'i'   illi[Ml.i    ;   If. -lias,     itli-lirv 


'  '       '" '    '"  ^^''"''    I'l      "i'l""  I    -   .inrl.,t     1...II    t„.  .■„.,„l..,,i  „„ 

'        ■        '-  "'    ''"■  "■""""    "^■'■•'■'^   trMii,   ,l„    ,.,„  ,,,    i„.    ,.,,,,1    .,,,,,   ,„„ 
'"  ■•    •'ii'"i"ir    ivall.    ,1   lr„M.   il,.    ~.,U    „\.  :    .,i„|   al...v, 


<il    'II, 


>r'::i^,-  i,iil>     i  ,  i 


aliit.liiit 


tim-  r. 


"■"-'"''-    l'l'"M-l'.|ls   ,,,,     ,|,,u    .■,„|taih.,|    Ml    !||,     h, ,„,.,. 
A'-'.   l.'St.     I'm.  ,•.  70    s     III    as  |-,,|l,,„,: 

'"       '"    '^'"  ''■"    "'  ''"»"•  r.iiiia.n.il   in  am    hM.ii;:ai.T  or  oth.-i- 

'"'" "'    ""■'"'■'I    '"  h:'^'     M„    ,%...,   „f  a   MioriLrai;..  ,.r   ,.ll,.r   .^.- 

'■'""•     ■"""    '^""'    '-*'■■ I---^"-     ..   '.ar    s,„.|,    ,|„«,.r    „.   a.u    t.val.-r 

'"""   "'•'"  ^''^"1  '"    n..v.-,a,v    ,„  ,1,,.  , ff,.,,   ,..  ,,,.    ,,^|,,^  ,,,  „^^. 

liinrlr,  ;..    ,„•   ^ra„,,,.    ,,,|,|,  ,.   ,,„.,,    i,,., ,,,„,.„, 

(-1  \\li..v  1,1,1,1  ,„,M|.r,s,.|  HI  Ml.!,  ,u,n,K:iK.-  or  ,„l,.r  ins.ni 
ni,-M-  ,s  M.irt  ii.j.r  aii.v  |,„«,.r  „,  sM,.  ,„n,.,i,„,l  ih.  ,-.  ,„  .,r  uu,Wr 
.•'"->  ":-Mi  ..n„,.<s,  ,1,.  «ir  „f  ,!.,.  „„„,.■,.,„■  „r  .,anl.,r  «h,.  shall 
-  l'">'<l  l.-r  .1,..«,,  in  .M„h  i;,„.,  .„„  ,„,  ,,„(,|..,)  ,,,  rt„t.,.r 
""  aru  s„r„l,i.  ,.r  ,||..  pu,,,,:,..  „„„„  ,  „,..,„^  f^,„„  ^,„,,,  ^.^|_  ^,^,^|^ 
iiMi.  r.,n..,-,  i,|„r  sailsfa, ,  .„„  „(  ,|„  ,].,,{,„  of  th.-  .uoilKaK-  or 
'■'  '"  ■  '"  ""  "••""•■  •■^""1  a.s  sh.  w, .111,1  l.av,.  l>, ,  n  ,  pi,-i.,|  ■,.  ,.,,>,,  , 
ni  II,.    1.  ,1.1  from  «|,i,.l,  ,uvh  .s,h|.|„k  lair-has,    ,„„„,.   shall  Ih   ,1.  ,.v.<I 

''^"'  ^  ""■    ""  '"  ■  "  -"•'•  ^'"''  •  ^-  !■'  »  !.■  r,    ,l„.  r.«ai:„r  or  o,l,.  , 

'"-■'■'■     ""    '      ""    '•'■     l-'"'t,as,     ,.•...>,.•,    „|    ,|„     |..,„|     ,,„    .,„„„„„    ,„ 


"M  .;,,„„„||  V  N.ll.:.a„.  ,s!..^.  :.:uu  l,,:.  l;.  HaLr,,,  Tra.l.-rs 
Il:.r,k    ^     Mniri,     lvs7,    |Mil!    .;.;,      |.,    ,r,.sk,r.v,   1K>«s     i.    ,,i{     ■:„: 

"I  II  «  ■•  ..I  .,  |.,aul,!,,|  ,1,;,,  „.„||i„^  |„  ,,,,.  .-,,.„,„  ,.„n,.„n..rt 
shall  I,.., .,„.,•„.  .1  ,„,.,fr,,,  ,,v  l,„„„,.„i„n„,  ,,|,.r«,s..anv  .Mi.Mlon 
111   'h.    casi-  of  iiLiiituKcs  h.  rilof.ir.    i  xpciit,.,;  - 


si:i  i.ii w  ii'M  (ir  i>c)\\i;i{ 


2M 


«i.  rli   -I. 
I.  •h/.ii  fn 

I'llii.l     I  lie      S. 

Til.   si 

lilMii     ll.'ls 
IIImI.v     I.". 

l.T  ihi    r, 
III.'  L.imI  I 

I.iIimI    III!     I 

iii'ii ; '.'.li^i- 


is  cimiiImI  sI  ;  II  I),  i;i',iii;iti(!  nil  III.'  Ii:is,.^  Ill  llii  .  ,,<iiinl 
)iii  lliv  smI.  iif  111.'  laiHl.  and  iiol  ii|mi||  iIh  ;tiiii>tiiit  r.  iili/.<>d 
,ll.'  mtl-   MIlll  ;ll)in.     111.'  aMMiiilll    iif  lli,     iiiilll;;;lj;.-  only 

.lllltl-    .llllll.CS    nnl>      111    .Msi^    ill     whicll     llli      |M.!rl',':|...«'li 

I..',  u  s,,!,|   .ii'.liT  ,1   |..i\..'i-  1  r  s:ili-  III   tl 


ss.  Iiiit  111.    |i;  .iici|i|i.  III!  I 


!.■  Ill    .  i  L:ii«r  or 
1'  iiiU'il  in  |lii>  Nlatiit>> 


!r!|l:ili,i||  iif  .iii'.M 


r  sLmiM  lie  a;.;.! 


il   III  ;>  r.isi'  ult>-r»' 


Wis  iml    Im  I'll 


lial   IS  i.i  sa\     .Inuir  is  (ii  In    .  alcil- 
'1    ill.    Miorl'^ii;/!.  if  the 


111'  lauil  111  IN. -I  ■ 


I,,      a!  11,    ..f 
('.as   ._.i\rl'    I.I   Mcilr.     ill.-    Iillsliail.l    s   ,|ili!     |'i,r    |  |i,.    ||n. 


|.a..l    i.-li.lia-.     III. Ill,  \    ijl'llic   !ai,,|.     ,111, 1    is  I,,  lie  calculat.il 
lllc'    wli.il,' 


|>II 


ahi.'   ..r    ill.'    laiMl    Ir..'    Tr. 


Ill   I  iii-iiinliraiii'i'   if   the 


iiiml  ■i:i:'i- 
iiaii.j  I  /I. 
•I'll.'  1. 
a  :s|li  mill 
.•iin-.l  a  II. 
I.I  liar  .jiiu 

JK-illLr     ll-U'l 

iiiiiil  trat;. 

.'•iiii.ri.s.  111 

ijiKlillv  lie 
iTtv,  r.i-ii 
..III    1 1  \    1 1 
|..i\  iii'„'  .  Cl 

|I    \W|S    III  I, 

lialani'c  iif 
an. I  thai  I 
.1.  I.  at   111  I' 

It  !S  fll 
f.ill.ius; 

II.       I  1 


was    L'iM'ii    1.1    s.'Ciii"    aii>     iithi,    .ii'lil    ul    III.     Il 


«!'il.'r  III   his  Ll'iliiii,'  |Hii-i'liasii|   iiiii|.i  il\    suliji  .-i   t,, 

iii'il-l'ja'j.'    ulu.-li   111-  assiiiiicil.   Iiiit    siihsi 'lai  iitl;     ,     o 

I '■>    l.'.iii  "11  till-  iii.iriL.MU('.   Ill  which   his   uifi'  joiiu'd 

•i\  an.l   paiij  tin    IhIImit  iii"!!'..:a.4i'  nfl.  ihc  .lis'-liaiyc 


>lrH'.|     Mil 


's.. I  I.  Ill     I.I    till'    n-LiisI  rat  Kill    nf    the    iiP.w 


III'  all.  fuai'is  iiia.lf  a   liirlhcr  iiiiiili;a!.'<-   l"i'  #!♦).- 

uhi.'li    Ims   wife   als.i  j.iii.i-ij    til   liar   .ImMT       SiihHC- 

•  iiilii'.'.l  mill  an  a'ji.  rimiil   fur  llic  .sal.    nf  Ih'  pinp. 

\iiil;  S'liiii  nil  a.i'.iiinl       'I'll.'  airrirmiiit   v%,is    ':»i  rit-d 


s  I  M  "il!  ri\,    I  h.     I'lii . 


as.'    •n(ili.'\ 


IIIL'     Upi.lNill 


:li,.    U 


a\i  V.    c'l'      !("|  .  lilt;   ;:    lia'aili'C. 


III.'  \',  1 1 


a^  ..    '  ■    |. 


i'l'i  I'  iinu  'I-  iiiii  I  f  i; 


III.  |inii-hasr  iiinii  \  afli-r  sat'sf.x  iii|ir  the  (■hai>;o<i. 
Ill  .liii-lnnc  (if  ('.ii,\ :.  isiiin  iji.j  n.il  a|.|i|\  su  a.s  U< 
.•hum  III  iliiwii'  I  In-i'..  11  i  /, 


lll'i  r    |il'ii\  l.j.  ,|    I,-.     I  lir 


h.iu.r  A.'l.  ss    1  I 


ami     IL'.    !18 


I     \    miirli::u..    m    dih.  i    piiMiii   liiildiiiL   any    laon.  y   out 


•  r  »lii.li   a  niarrii'd   VMitii.iii  shall   1.,.  (|m>,ilil.'  mid.  i    Ih. 


Ill  \i  jirtr*.*! 


(d     I!. 

I '.  1   i;. 


,ViiL;..r,    I'UJ,    .1.    Ml     |{      1(1'     ;-,    ;i|.|i     I.Sd 

V.  'lli;iii,ii.  i.i.i:;   '.  (I  1. 1;    if,<; 


2»ii 


rilAI'TKI!    Will      DOWKIi   ASH  (  riiTKSN 


ini!  a.iiKin  iiiuj   |.;i>   111,    saiM.    ih,.  Siipr.iiii-  Coun   to  ili.-  cn-iJu 

at  mu'li  riiiirri-ij  »iitiian  anil  it,,    oilier  piisiins  iniinsi.d  ilicrriri. 

(2)  The  Suprpiiir  Coiiii  i>i  .1  Jiidi:t'  ih.iidf  iiiii>.  ..11  a  siiiiimary 
tllM'li'WMon  niiiki-  such  ordi  i  a-  inav  In  (i.>,iiic<l  jiiM  |„r  sicurliij: 
Ih.-  ri)(tii  •>(  <li>»fr  iif  .1  iiianii-.l  .■.  niuaii  in  aii>  iiioi.,  n  .mu  of  which 
Bh(>  BhaH    h-    .lowiihlf 

la  A  .',  :4<.»  Nhall  not  In.  miiilni  10  lak..  Ii.r  ini.n.^i  .n  i.uiniN 
under  s.'ctK.n  In,  and.  In  addition  ilnreiii,  a  share  of  the  nion.'y  a*. 
iMTsonal  estate 

5l7"i     /{iir  :nnl  I'.'rfi  il,ir.    ../   ,h,ir,r. 

The  .iliort   foini  ni'  nai   of  (li'Ui  r  in   ini^itijaL-'  s  mi  .•■.mnioii 
use  m  Oiitari.i  is  lliat   iirnM,|,.,l   |,y  tlu'  Siioil    |-',.ri.is  ,,i    M,,;t 
■/a-ev    Acl    '  /)    as  t'nll.ms 

And  llie  said  wil,  .,1  il,,  salil  iiicini,-aKiir  li.  nl.-  i,ai>  h,  1  di'«rr 
in  !he  naid   I  ind'* 

If  Mie  Mi,,rttratre  is  .  \|iresse,|  I.,  li,  ma.le  iti  piirsllaiiee  i.f 
the  staliit,-,  a  liar  ..f  ,|,,n(  i-  m  the  f,.ivuMiiii.'  t.riii  t,a>  i  ti.  sji„f 
I'fTect  a.s  if  II   were  in  tin-  r.i||.n\  nii;  lei  ins     ,,11  : 

And  the  sa,i1  uif,-  ,,f  ih.    said  1  ma>:iir  f,,r  and  ai  .-..n    al.raiien 

ef  II,.  snni  i.'.  elle  d.illar  el  lauT.;!  l:,..ney  ,.f  lanada,  to  her  it)  hand 
naid  l.>  ih,-  sa.d  tnoiii;a^.,  ai  ,,i-  l,..r,,r,  ih,.  s.^alint:  or  d.liv.r>  ,.f 
these  pres.nis.  ih..  ht.  ,|.i  «li.i,..'  e,  h.  r.  h-.  a,  know  I,  d«.  d. 
hath  i;iaiii,d  and  i,|.a>.d,  and  h>  lies,-  |ir,  .  nis  doth  urani  and 
rel.-as,'  niiKMhe  sa.d  i.a.i  l^a-. .  .  his  li,  irs,  ,  x  ,  mors.  adniiniMral..rs 
and  assigns,  all  lierdo».r  and  rml.t  and  liil.-  «hi,l,  m  ihe  iini 
of  hersnrv.nn;;  li,r  said  hasl.aiid.  si,,-  taitlii  or  weiild  !,.,».-  to  dov..r. 
in.  u>.  or  ..Ml  of  lie-  lands  and  in.  lais.-s  I..  1,  l,>    ,-,,nN..>,d  or  int.  n.i.-d 

so      III     tt4- 

l>o«ei-  may  als.i  I,.    I,.-,,-:,,!  1,,    ,|,  ,,,|  ,|,,„|,    ;,,    ,1,,,  „,|,,  .,j,„,, 
(  n  I 

"    ''    IH..M.I..I  I.,.    1!.,     .\|.,ir:..i    W.anan's  (  .,i,\.-v  ane.-s   .\,-|. 
US(.    mi4.  ,-     l.dl.  s^    :,  aii.ll,.  as|i,||i,«s: 

n     Wli.n-  a   ..,nw>ane.-   in   , el,a.-,  r   lie-    %aln.     p.iri.m:    to 

hat    or  r.l.-as.    d.-w.r    in   an>    lan.l    »,,s   l„.|or.-   il,,-   ,-.,|,    .h.>    „r    \u, 

ih    li.«^(.     ■'.!(,  e     117.  s,l,.d,,l.    II.  ,ian,.e    1 

t"i    Si,    lie    Marn.rt   U.iMians  t  mn.-j ..n.-.-K  Act.   Iis(»    |;.u    c 


l-'.n,  s    ;),  i|iioi.  .1   :t|  rhapii  I 


Mn,i,/„i/,   ,ii  i-,,,„,ii„n  Lnii ,  |Iti 
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1S!I4,  fXi'ciilKl  l>>  :i  will-  (tiritl.d  ic<  all  inrhiialc  rmlit  of  dowi  r,  and 
Riliti  wife  «:us  at  thi'  liiiu  nf  si,<  li  fXfoiillon  under  :ii;>'.  Imt  ihi'  imr- 
clia-siT  had  al  or  li.for  ihr  i  xiriition  of  ihi'  ronvi>anc<'  and  pay 
mi'nl  of  tlif  piirrliasf  nmncy  no  notir.-  ihiit  sli..  wiu*  iindrr  ui;i'.  ihf 
ronvivanrc  Rliall  he  .fficlnal  to  har  licr  dowor  nnliss  prior  to  thf 
Is'  day  of  January.  ISflli,  shf  liad  l>roui;lit  an  action  for  dower  or 
had  fiven  to  ihi'  owner  of  the  lanil  wriU^n  notice  of  her  claim  to 
dower  by  n  ason  of  her  minority,  hut  notlilng  in  tins  section  shall 
affect  any  conveyance  vJiich  firlor  to  the  ^ilst  day  of  Il.'Cpniber,  1S97. 
hecatue  valid  under  the  \(t  piussed  In  th.-  fifty-ninth  year  of  the  reiRii 
ol  Her  late  Maj>sty  Qiieen  Victoria  Intituled  An  Art  nUiting  In 
/'(>».  r  m  Crrtiun   CrmfH. 

fl.  Siiliject  to  the  provisions  of  Thr  l.nn<l  Tiilm  it  I  a  niarrl.-d 
woman,  under  twenty  one  years  of  ace,  of  ^lund  nntid.  miclit  on  and 
since  the  nth  day  of  May.  lSf>4.  have  hnrred  and  liereaft.-r  may  bar 
her  dower  in  any  land  hy  Joining  with  her  husl)and  in  a  deed  or 
conveyance  thereof  to  a  piircliaser  for  value,  or  to  a  mortsacee  In 
which  deed  or  conveyanc,  a  rele.-ise  or  har  of  tier  dower  is  contained, 
and  she  may  In  lilio  manner  releiufe  lier  Oower  to  any  person  to 
whoiu  sueli  land  has  been  previously  conv.-ved 

l!  is  pinvi.lcl  liy  thi'  l>ii\\<-f  Act.  Ii.S.(».  1!I14.  r  "',1,  .ss.  9. 
l:;  Im-JO.  us  IlIIlus: 

)»  Wlier-  a  wife  Hillinirh  le.n.s  lier  husliaiid  atid  to.  s  away, 
and  eotMinties  wilii  lur  adulien  r.  she  shall  In-  lian.d  fonver  of 
her  I'ction  lo  deiiianil  lur  dower  iliat  slie  ouirht  to  have  of  her  hiis 
bands  land,  unless  lu-r  Imshand  wiHin:;l.v  and  witlioui  coircion  he 
reeotieii.d  to  h.  r  and  suffer  lur  lo  dwell  with  hiiii  m  which  case 
sh.-  .--hill  lie  ii'.tor.  cl  lo  h.i-  aciion  1:;  l-:d  1  (St  of  W.stiuins'er 
-nd  ),  (■  Ml  (ol 

1:{.  Wluri-  a  |i.  isoii  wlios<-  wifi-  is  a  liiiiaiic  and  i-onaiud  as  such 
iti  a  provincial  hospital  fiu  ili.-  insane  in  Ontario,  has  li«  retoforc. 
Willie  his  wife  uas  so  coiiiin.d.  Incotiu-  the  owner  of  land  or  here- 
al'T  while  she  Is  .so  eontint  d  heeouies  f  ow  Mi  r  of  land,  he  may 
Sell  and  conv.v  or  iiionuace  such  land,  freed  and  ilisihaiui  d  ul  in> 
claim  of  his  wlfi-  for  ilowir  iliereiii,  hut  no  such  conve.vanee  or 
luorttaiie  shall  Im-  made  after  the  discharBe  of  his  wife  from  the 
hospital. 

14       1  I)   Where  the  wife  of  an  owner  of  land 

(iM    his  liien  livine  apart  from  hli.i  foi   two  vears  undt  r  such 
cireiitiisiances  as  disentitle  lur  to  aliiiion.v    ( (O  ;   or 


("1    <'f    s    1 1.  mini 

I/O    See  n    Tolhursi     lliiiti.    1 :;  O  1,  I!     I'l 
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III)  Is  ;i  liiiiaili  .11  .if  unsiiiiii'j  iiiliiil  uiid  (niiiiii.il  ;ih  such  in  a 
lii>.-:|iil;il  fir  111!'  Insaiif. 
anil  s!i(li  imp.r  is  it.  .ni.s  „f  s.  Ilni;;  m-  nii)ilKa;;iiii;  ilit>  land  tree 
from  il.uM  I  a  .Imr  .  i.i  .,  Siiinnn.  I  I'uK  nr  a  Jiiiluf  of  tin-  roiinly 
or  ili-Ii  11 1  nun  1  til  ilir  ruiiiilj  iii'  ilisii  ill  in  u  tiiiji  muIi  owiiiT  nwiili'S, 
HI!  ii.i.lii.iTii.ii  li>  Iniii  May.  Ii-  :,m  unl.  r  to  l»  in  ,i|.  in  a  siiiiiiiiary 
w:n.  lii.i.a  siifli  iMil.  nn-  as  lo  ilu  Jiiiiu,.  may  srrm  liiiTt.  and  ll|iiill 
""'i"  '"  '"  '••rv.il  |..  iKiiiiaii.v  iitilis-  111.-  .Iiiili;.-  oiliirwis,.  <||r.T|i, 
''i>!"  '■■  Ai'hili.  ii.iiiiiiT.  Ill,  III  il;.  '..ii,  liir  ilii  1,111  inisi-  of  liariin.!; 
Ii.'r  rii.\\,-r 

(-'I  Til,'  .liidu.'  shall,  MTiliss  III,,  ttif,.  has  In  ,  ii  s.i  liyii|._:  ai.arl 
!<'<'"'  !'•  '  l!':-h.iiiil  iiiiil.r  such  iircmiisiaiuis  as  (|is,.!iliil.  In  i  i« 
dimir.  :-. .  1 1  mi  ^,i,il  m.ii,  m  ih.-  mil.  r  ih.-  \alii..  iif  such  diuM  r.  and 
shall  hy  ih.-  ,,'ii,  r  il,r.  n  il,„i  ■',  ;,imiiimh  ili.iriif  shall  riiiiaiii  a 
'■"•"'-'■  '""'I'  ''"  '-i'"'  "I-  I"-  ^'i  -Hii  MI..1W1S,.  Iiir  III,  iMHilii  of  ihc 
wit.,  or  h,    |,aiil   111    .i|.i,ii,  il  fi.i         I    Im  11,  til   as  h,-  may    il.'.-iii  1).  si. 

'  ■'    AH.  r  111.-  iiiaiili.      if  iirdi  1-  a  conMyani,    or  iiiiirl-ai:,    hy 

Ih.  ,,\vii,  r.  ..\i,r,  >s.(l  lo  „  fi,  .  iroiii  his  wif.s  itow.r.  shall,  s.ihj.ct 
in  Ih,  I.  Ii.  s  ami  .  ..iiil,i  nms  in.  in  mii,  ,|  in  ih,  ordir.  he  .siillicicnt 
lo  h  ir  III  '    rii;hl   Ih,  itio. 

(  11  I'lns  siclion  shall  .  \l.nit  lo  an.\  cas..  in  «hlcl,  an  a;;rc>  in,  nt 
for  sal,    has  h..  n   mad,-,  or  a  coiiv.yaiii .    .xnui.d   hy    ihi.  liiishand, 

and  part  of  th    imichasi. n.y  i.  tanin    hy  ili..  iiiiichasir  on  account 

of  dm\i  r  or  an  nd.  iiiniiy  j:ii.ii  ai;ainst  such  dowi  r.  .md  In  any  such 
rasi  ihi.  a|>|ilicalion  may  h.-  mad,  hy  any  p.  r.soii  inli'r...slcd  ill  the 
land.  Ih..  i.iirclias..  moniy   r.  lain.d.  or  Ih..  indciiinily 

(■I  Whcr.'  Ih..  wli.  is  an  ir.:  iiii  or  a  pi-rsoii  of  unsound  mind 
not,.,,  of  th«.  apfilicaiion  s'lall  h.  s.  rv.d  on  llir  Olllctal  Uiiaidlan. 
.■\c.|,|  wli.ri-  such  person  is  conlin.d  m  any  pnnincial  hospilal  for 
Ih..  insan.  in  which  ca.-;..  ih.  noiic,  shall  lie  s.ry.d  on  the  Insimlor 
of  I'r  -ons  .mil   I'lihlie  <liariliis. 

:i;i  (»n  1  yi  r>  such  api.liiation  the  Jiid^e  shall  he  ..nljlled  to  his 
o«!i  MS,  to  ,,  I,.,  of  «-..  ;,„,!  „„  ,„|„,r  f,,,.  „r  ,ii;,r^,.  of  any  kind  shall 
h,.  |.,.  1,1.  ,n  r.si..i.  th.ieof.  .xcpi  that  for  lillMK  the  allldaviis  and 
pai.irs  ilie  prop,  r  oilier  shall  chai^:.  the  sain,  f.es  as  fi.r  lilliii;  p;i- 
pi  rs  in  oihir  .  ases.  which  in  Hi.,  s.ipieine  Conn  shall  ho  imid  In 
la«    stam|,s 

'•'»  'li  Willi,  ihr.  j:ao|  suru.'on  of  a  cniiniy  or  dislrirt  In 
whiih  a  marn.d  ».,i.ian.  who  s  not  conhn.d  in  a  lioh|,ilal  for 
Ih.  iti!..-iii..  nsid,  -  .ind  annilnr  medical  praciiimn.r  lo  Ix 
nani.d  hy  il,.  .(ml;;.  ,  .,cli  ,,i.ih.s.  Form  1.  that  he  hai,  p.r.sonally 
■  xaiiiinul  such  marrud  woman  and  ilnii  he  is  of  opinion  Ihal  sli..  |g 
liiN.itie.  and  a  .Ind;;,  of  ih,.  cmiiin  or  district  coiitt  of  the.  county  or 
disii.i  in  wliieh  such  luanl.  il  woman  resid.  s,  or  a  Judjte  of  the 
Supr.  !ii,  i-oiirl.  also  ..rtiti.s,  f.utn  .'.  iliat  he  has  personally  ex- 
.iiinn.d      nil   marind   w  unaii    .md  thai   Irotii  such  exanilnallon  and 
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from  tlii>  ovidcnri'  addiirid  hifori>  litiii.  If  Ik  ihirils  it  t-xiM-dicnl  to 
hear  cvidfnri'.  hr  is  of  oinnion  that  siidi  marilid  wniuan  is  In  mp, 
111.-  .Iiidp.-  may  tiiakr  llu'  like  iirdir  as  bv  ilif  mxi  iinndiiiK  s.ciion 
Ik  aiiihorizod 

(i)  'nil-  <  xaiiilnalion  and  (irtillcalcs  rt-qiiirid  by  this  s.rtlon 
shall  not  be  arl.d  iiimti  by  tin-  Jiidu--  iitilcss  all  an-  madi-  wilhin  a 
|pi-rliid  rf  one  riionih,  and  iht-  niiplK-atlnn  Rh;ill  imi  bt-  cnnrtaini'd 
unlrss  it  is  niadi-  within  nni  iiKinlh  afii-r  thi- day  upon  uhU-h  ilii'  last 
«r  Kiirh  rxainlnailons  took  place. 

10  Wbrre  a  Jiid>;r  iiiakis  an  ord.-r  under  ciihi  r  of  the  n.xi  pn-- 
sidint;  two  Reriions.  with  ri-fi-nner  to  any  parrel  of  land,  he  nmy 
afterwards  make  order.s  in  respi  ei  of  other  sabs  or  iiiorlnaKeH  by 
llie  husband,  on  the  evidi  nt-e  addiic-d  on  the  tirsi  .•ippllcailon.  and  on 
other  evidenie  which  may  satisfy  him  of  the  i-onliniied  insanity  of 
the  w  ife. 

I".-  (I)  Where-  the  w  fe  of  an  ownir  of  land  has  been  livinK 
apart  from  b.  r  hii-baiid  for  t.w  years  or  more,  and  the  husband 
sells  and  conveys,  or  lias  sold  and  conveyed  the  land,  or  morlnaKes. 
or  has  monsapd  the  same,  the  wife  not  having  joined  in  the  convey, 
ani-e  or  mortKam-.  and  the  pori-haser  or  tiioriKaKee  not  havinc  had 
nolle.-  that  the  irranlor  or  morlt-a^tor  had  a  «if.  livint  al  ili.  lime. 
»iirh  purchaser  or  morlKan.e  may  duriiit  the  lifeiiiii.-  of  tin-  irriintor 
or  :uorltaKor  .ipply  lo  a  Jiidi;e  of  the  Suprem.  Coiirt  or  I'l  a  Jinln.- 
of  111.-  county  or  di.-<lriet  court  of  the  coiinly  or  district  in  which  he 
resides  for  an  ord.r  .-iiabliiiK  liim  lo  ccit.\.\  or  mciricatii'  itie  land 
fr.'.'  from  Ihi-  dow.r  of  such  wife,  which  ma>  Ih-  obtain. d  .sul.je.  i  to 
Ih.-  like  eondillons.  and  by  the  Ilk.-  iiroc.-ed.nus,  as  iin-  |ir(i\id.d  by 
s.etion  1 1. 

(.')  .\  piison  clai'iiini;  uiid.r  Ihe  vraiiii .  oi  iii.irlKaK.e  shall  l»- 
.inilled  lo  apply  in  like  tuann.  r  and  ob'ain  lik.'  r.li.f  founded  on 
lb.  riKht  which  su(  h  urantee  or  iiiortBaK.e  had.  or  on  the  apphcanls 
own  Inl.Ti'Ht  liitvinK  been  aopilred  by  purchas.-  for  value  in  uihhI 
failli  withniit  notic-  that  such  owner  bad  a  wif.  ai  ih.-  lim.'  of  tlie 
oonveynncp  or  morleaKf 

IH  (I)  An  ord.r  and.  r  any  of  Ihe  prtcdiiik:  seciioiis  may  b.- 
mad.'  In  duplicate,  or  In  as  many  |>arlK  as  are  n.-cesBnry.  and  shall 
be  signed  by  ihr-  Jiid>;.-,  and  may  be  reKlBiered  In  the  nitistry  ofllco 
of  the  r.-Kisiry  division  wherein  ibe  land  lo  which  the  siime  rrUitea 
is  situate,  upon  its  production  and  de|M)sil.  wUhoiil  any  proof  iher*' 
of:  and  such  r«  Kislr.-ition  may  tak.-  plac.  either  before  or  afi.r  the  exe 
eiitlon  of  Ihe  conv.yaiue  or  luorlKaK.' mad.- in  piirsn.ince  of  such 
ord.r 

(J)  Th.-  ord.r  ii.ay  b.-  .  ndnrsed  or  wiiiien  upon  ili.-  eoiuevancD 
or  riuirluaK.,  in  which  case  it  aliall  be  reulsl.r.d  m  pan   iher.of 

(.<)    Por   Ihe   r.'uislralion   of   the   order    incliidinK   all    neriHsar) 
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enlrii's  iind  r.rirtiraiis.  the  ri-Klmrar  »tiiill  )»•  .niiil.d  lo  a  tvi-  of  $1. 
iinU'Hs  till'  ordtT  IS  cndnrsi'd  or  ivrln.ri  lUion  llir  loiufvanrf  or  niort- 
naRi',  In  whii-li  caxv  no  f.  «■  sliall  li.-  jiuyalili.  in  rrnii.ci  of  ihr  rfRtt- 
I  ration    tliiTt-of 

(I)  If  ihi'  ord.r  is  .iiilors.d  oi  wrlittti  ii|ioii  ilii'  lonvtyaiicr  or 
mnrluui;!'  ili,  land  niav  I..  il..siiili.  '  hi  Ihr  ord.r  li>  r.fi  rcnc.'  lu  ih.. 
di's<ri|iiiiin  loniaiti.'d  m  tlir  roiuiianci- i  i-  MioritaKiv 

•  '•  ill  N"  arti'Mi  of  (low.  I  shall  lit'  « lui  .■  il,.-  di>«  ri  ss  hiu 
joined  in  a  di.-d  to  ioim>  ilii.  land,  m-  lo  nli  asr  liir  dou.r  llnnin, 
lo  a  iiiir<lias.  r  for  vahir.  'hiiiii:li  iln  aiUnow  I.  dmiiiiii  rii|iilr.d  hy 
law  al  111.'  liiuf  may  not  ha*.  Im  i  ii  niadc  or  laki  ii.  ui  ilioiir.li  ilnre 
may  liavr  lnin  an  Infornialin  in  ilif  iiiakiiif;.  lakmi:  or  ni  lify  mit 
Filch   aikiiow  lidiniu'm 

(:'i  Nnr  shall  an  ariinii  nt  dow.r  li.-  «liiri'  a  l^l^l.,ln(l  I.- nm  ihr 
L'nd  d,i>  Hi  Mairli,  1^77,  diil>  inin.Mil  land  of  «liirh  li.  «iLs<.«n.r. 
and  hi.--  wif.  h.  Inr.'  thai  day  .  a.  ciii.il  a  dud  or  ninM-y  aiic.-  for  ihn 
IMirposr  of  harriiii;  hi  r  diiw.r.  imtH  i'hsiandini;  titr  hnsliaiid  was  not 
a  |iariy  lo  surli  ili  i  d  or  com.  vane-  .m.'  tin-  d.  id  or  coimyanc-  shall 
Im-  lak.  II  and  adJmlK.d  to  I..-  \alid  ,iiid  iff.iiual  to  haw  liarr.d  In  r 
dowtr  in  ili..  lands  m  wlii.h  sm  li  dcil  or  c(in;.>ani.  profi.ss.d  to 
har  dow.i.  notyt  iihsiandini;  iln-  al.s.iic.  or  waiii  of  a  (.rliticaiv 
iiiuclilni;  li.r  cons,  n  I  lo  In'  barnd  of  lu  r  do«<r.  and  niil«  lllisiandnin 
any  irr.  i;iilarliy .  Infornialily  or  d.  f.  cl  m  ilif  ccriiliiaT.-.  if  any.  :uid 
notw  iihstaiidin;;  iliai  such  rt.  .<)  or  coiiMyanc-  may  not  have  hct-n 
.■x.cut.  d.  arkno\\l.d;;.d  or  <-.rilti.d.  as  iii|iiirid  liy  any  .\ct  on  or  In-. 
for.    such  ilay    in  fori..  r.s|ii<iiiu;  ili.-  Iiarrin«  of  do».  r 

'H>  \\  h.i.  a  «ifi'  has  join.d  or  lor.afl.r  Joins  in  a  roinfyancu- 
or  monnai;.'  luiriioriint;  to  lonxy  or  morlKat;.'  land,  or  luis  signed 
or  siuns.  oili.rwis.-  ilian  as  .i  wiiikss.  a  com.yancc  or  iiiori^:aj;<-  by 
which  lur  InislKinil  cinn.ys  or  iiiorlfjair.s  or  |iiir|iorls  to  convey  or 
iiiorluat;.  laii.l.  bin  Ih.  coiu.yanii-  or  iiioriyaM'-  contains  no  words 
imriHirtini;  in  r.l.  xs.-  h.  i  d.ivi.r  or  oih.r  istatt-  or  inli-nst  In  iht- 
land.  111.-  coiii.-yanc-  .n  luontaf.  shall  have  tin-  saini-  ilTcrt  us  if  ii 
contain,  d  a  l.ar  of  dow.r  li.'.  ili.  wif.-  and  sin-  ilu-rcliy  iKirrpd  her 
dower  ill  t;,.-  land  Inn  as  to  <  imv.y  anccs  .md  iiiorit;af;.  s  cx.-ciiii-d 
liifor.-  III.'  Iiili  day  of  .\|iril.  1^!'.'..  this  si.-lion  shall  noi  In-  lonsiiii.-d 
iis  iir.-jiidiciiii:  or  aff.clint  the  rinlits  of  third  inrsiiis  ilaiminK  tin- 
land  or  sonii'  inn-r  si  tlu-nln  iindtr  a  siib»«ninnt  convt-yanc*-  or 
iiioriKaKt'  .v.ciiitd  hy  iln-  viit.  h.for.-  ilu-  said  U.ih  day  of  Aiirll. 
I>>'|.'..  containltiK  a  ciinveyaiic.  or  r.  hius.-  of  h.  r  dow.r  or  oiln-r  cb- 
iHii-  or  ml.  rest. 

'I'lie  |iriiMsi..ii  .if  s  Jn  uas  iiiiiiti-i|  III  l>!i."i  li\  till-  statiiti' 
>><  \  <•  -■>.  >s  I  ■_'.  Ill  inns.  (|ticii((-  III'  a  lin-iNiiiii  ilia'  ulii-rc  n 
iiii.ttiML'.    'Iiil  ii.it  c.MiIaiii  a  lia     nf  .Inucr.  lli!iiii;li  tin-  wift-  waM 
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:i  |>art\  In  aii<l  rxri'lllril  the  limllkfat.'*'.  llic  itiNl  rilMlclit  Mll-Mliti 
nut  III  ii'i'iiiiuitl  li\  the  insertion  ol'  a  liar  ul'  tluuir,  tlit-n' 
lii'iiii!  nil  ('ons;<lrjatiiin  In  KU|i|inrt  a  I'untrai't  !•>  tin-  uife  witli 
the  inmtt.'ayo'  I"  I'ar  her  <Iii\m  r   i '/ • 

piiwrr  iiia>  lie  lianril  liv  juniluii',  a-<  iiirnlatiil  \>\  llic 
Staliilr  111'  IMs  iri  or  li.x  aiitciiM|ilial  Ncltltimtii  in  lini  i>l' 
iliuM  r    (>■). 

A  i'onM-.\  aniT  to  a  liiislianil  iiia.\  1m'  no  ilravwi  tlial  tiir  hiiM- 
liaml  inav  roM\rv  llu'  laml  an.!  ili  Iral  ilowtr.  TIiiik.  a  niii- 
\i-\aipii'  Miav  I"  iM.iilr  In  a  llniil  |MiMin  lo  surli  nsi>.  as  llii- 
loisliaiiil  Mil  II. il  I'liri'liaNi  I' :  shall  a|.|H>inl.  ami  in  ili'Taillt  of 
anil  till  a|i|ioiiiliii>'nl  to  llii'  iix' of  tlii'  hiisliaiKJ  in  lir.  Cnilir 
siH'li  linnl.ilions  iIiumt  allai-ln-s,  siili.ji'il  to  in-  ilixcNtiil  on  cxer 
I'isrol'llii    |>o\M'i'  oi'  a|>|ioinliii('Hl    (M. 

>l7ti.    Ti  tiiiiii  II  liij   till    iiirli^ii. 

'I'l  iiant  li'i  till  I  iirtisii  of  I'luilninl  is  wliirc  a  in.in  s  wife  iH 
Mcisnl  ol'  an  rstair  o|'  intii'lilaiirr,   that   is.  ol'   laiuls  ami   Irne- 

iiii-nls  III  III'  siin|il •  I'll'  tail.  an. I  In-  has.  Ii>    lur,  is.siir  honi 

alive  .aji.ilile  ol"  iiihiritini;  her  estate  In  this  ease  on  the 
ticiilh  I.I'  Ills  wife,  he  hohjs  tlie  lamls  for  his  life  .is  tenant  liy 
the  eur'eK\  ,  i'  Kiitrlaml.  There  arc  four  reiiuisites  nei-esHni^ 
to  make  a  iiiiai't  In  the  em1es>  iiiarri.iu'e.  seisin  of  the  wifi", 
issue,  a  I II I  kleath  of  the  w  il'e  i  ii  i . 

(Vl    It.  llaiin    \     llailB.riiw.  IKJt;!.  24  O.IJ    L'TS 

(/)  .'7  II  »  ;  1".  RK.  t.  'i  and  7.  reetiariid  as  !{  s  ()  1S97,  c. 
331,  s.>;    ,'.    i;  ami   7.    (liSd     1!IU,  ii|i|»'nitix   A  ) 

l»)  I'.ir  a  (llsciisKliiii  (if  iliis..  two  nimiis  of  hiirrini;  dower,  wr 
Ariiiieir,   H.al   rroi.eri;. .  :'nrt  .  il  .  |i|i    III  It:;. 

(ft  S..e  Aniioiir.  H.'al  I'roiiirly.  L'lid  •  il  .  1-.  IH.  wli.r.  Ilie  ojier 
allon  of  ilii.s  iiiiKl.'  of  coim  >ann'  Ik  .■X|i|aliii-d  II  Is  ihen-  iioirilfd  out 
iliiil  liiere  liuK  iH-eii  iioiili  rontlicl  of  opinion  iv*  lo  Hie  elllcacy  for 
tilt'  |iiii  |.<iii.'  of  dif.  aiiiiK  dower,  of  a  con\<>unce  din'fl  to  llie  hiiHbond 
in  fee  lo  siieh  iis.k  as  he  sliall  appoint,  and  iialll  appolnlmeni  to  lilm 

ax  urantiv  to  iik-s. 


in  fe 


thoiit  111.   internnllii 


I" 


( II )    See  .\rnioiir, 


Heal   I'riiperi.v.  U'nd  .d  ,  |ip    'M>  IT.  when-  tbei 


risinlsiieH  ur.'  dlHOiisiied 


*M 


<  II  \fli:i;   win        'ii\\|;|;    \MiiM,ll>> 


III     VI.iiiiI.iIm      -    -kiilil      1,111.    Ailnrla    .iml    lli.      N.u    ll\^.•^l 
T' I  I  il.inrs  tcn.r  .■\    l.\    I  li.    .ui  N  s\    h.is  t,.  en  al"  ii-li,.!      r 

Al     .'0111111, .11     lilU      III,       llll^l..    i:,|     ,,|      .1     I,     ,;,|      , ,,,,.,.     „|    ,.),, 

ti;n,-  ;i  lili;im\  li,\  tin-  mrl.-.,  ii|  on  lis  i  |V  .  ,|,  ||,  Imt  s,, 
l.iiii,'  :.s  till-  iii..|tijil-,'  was  II, .(  Ill  ,|,r.iilll  III,  !i!is|,iiii,!  rlaii,, 
I,.  nii;,M    u,-   liaMi-  l.i   \u-  ,1,1,  .ilc,|   i,.    ih,    .,;,,i,„     i    ,.;  n,,. 

rlyiiiTf,  iiii.l  alliT  .1.  I'.Mili    ....  1,11, -  ,,s  III,-  ,, mil',   ,iiiii|. 

Ili'll  r\ist,.|,  .Miiiilv  «,.i||,|  I,,  .nil  1,1,1,  i-.Mi  a-scil  ■■  I. ,-  |.-_;,i  I 
rmhl  11/!  On  III,  ,, III,  r  hail. I  M  ,l^  li.l,l  ilial  ulinv  a  w  if.' xva.s 
Mi..|-1i;a.j..i  ■,)u-  hail  xnrU  a  .«..'i.s;ii  „(  tli,  Ian, I  llial  u|„iii  li,.| 
■  liilli  till  liMsliaiHl  na>  iiililli.j  I,,  ciiit.  s\  ,  ,  ,  allh,.ii,_'li  in  ih,' 
«iial>.i,',.iiv  ,-asc  .il'  a  lnis|.aii,|  l.,-|iiu'  iii.,i  Kmu-,,!-  iIic  \\i(>-  u.is 
ii,.l  at  <-(iiiiiii..ii  laVN  .'iitilli'.l  l,.,|,,«,.r  l.i.-ailM'  hrr  liii.sliaii,|  was 
not  s,  i>.-,|  t  '/ ) . 

Il   I-  |.r,ivi,lr,l  III  Uiiiar,,  In    i!„.  .M;,ni,  ,|   \V,,ii„  i,  .  |',,,|, 
niv    A, I    l;s..    IMll.  ,.    I  n   ,   „    ,,,!,,    ,    .,^  ,-,,|;,.^^, 

(II    Tl,.    r  ,i|  .stai.-  „l   .,n.>    u„i.,.,,i  ,,„,r,i,,|  alt.  r  lli,-  :'i .„   „, 

M..r.h  is::.  «h.ll„r  .,«„,, 1  l,>  h.r  a.  ■  ,1,,,,  ,„  ,,.  i  ii.mii  .-,.  ,„ 
a.,|itir.,l   In    !„,■    ,n   an.v    w.,.\    .ili   r   mai,-,.  ^,.,   .,,„i    ,(;,     i,,.,^      .,,,,,.^ 

..ml  i.,...i,..  III,.,-..,,,  ,..., v,h  MM  „„,„„„  ,,,,„..,„,,  ,,„,  ;„,; 

J.-.-i  ...  Ih.  n,i>i.  .,f  am  Mi,M„.ir  ,.f,,.,,„^  ,,,.  ,,,,.,  ,„.  ,„  „,  .„„, 
'•""■■•■'  '"  '"'  '"'■  ''•'  -P.ii-'.  11.,,  f,,,.  in.iu  a.u  ,-ia.,-  li. .,,■,„  „f 
li.  I  lii;..|,.,i„|  iliiriiiL  1,.  I  hi.  Mil,...  aii.l  fn.iM  !ii«  ■!  l.i.  ;,„,.  ,,(,|,^,,|  ,,„^ 
nnd  li.Hii  .iiiv  iia.-i,  „r  ..s..-,..-  l„  .,,,.  ;,.  ,,„.,„,  ,,  ,,,,  ^„,.„.^^'' 
.tii.l  li.r  -.-.ii,,!  ,l„„„  ,.,i;,ll  h,  a.li.s,!,..ru-,  l.,i  an.,  ,,ni>.  i.s«ii...  .',a.l 
l.r,.nK,,i  ,h.   s.iiu-;   l.iii  iioiliinc  li.r.iii  n.nia.n.  .1  .Mi.i'l  |u,  iii.ij,.,.  ,(,.. 


^     -•:'.     \lla 


(!•)    !<.•<  .M     I'll:'.   (■     .-,1     s     ..,1      i;  <s     l'..Mi     , 
»''"'"■.  I''"',  •     1''.  .-<    i:.    l;  -^  (     I'm,.    ,.    i|,,    .     i:; 

'"  ■    '"     '•'"      ■"■'•  •"!<'    ""'•  .    .-'lalMii.    !,;,«    .,1    M,„i^aK,'.s.    Jml 
\s  III  it„w,.r   in   ih,    jiM.iu-.i^:,-, -s   i,^:.,i  ,,m;,i,.    ,.(    ji;| 


<•)  <n.sin.iii..  k    .s.arf,',  i:::,  i    \,i,    ,,,,■;       \\    ,^    ri.r 


\n   1,1    111-    ill,  iiini    III    ■\^,y   I  a.s,. 
■  '.I  ",    In  Ih,    laiiil. 


i;,i    • 

"'■■'     ■"    "I'lit.v     a    i,,t,  aiplhin    1.-,  ai 


*"■    ''':il'''  r  ■:.  /■■/■■/    I'.,, (,,,,,;,    ,„   ;.,,,,,/,,,  «J,S, 
i(/l    .s.r  JI71.   s-u,„       A.s  ,,i,in,,.,l  ,,..,    ,.,   1,.  ,,  1,1.   l,-,»    „i     i,.,   ,. 

'-'"'  '  '     '■   '"V  ■■•     •■..M.I  .i,,...v   .iaii.l,v,.,.,h  „„  ,h..  .,..„,    .,„„ 

""■    "' "•"■•"'•     '■'•'■"    "■■    r.|,.n..M   „f  il.uMr  ,„    ih,-  a.liins..,,,,,, 

■•<     r   III  I,  s>       W;i.S     an     .lliiiM.llv 


»17>;     TKNANCV    in     rilK    t  I   1{  ll- 


SV 


I  l>;lil  iif  till-  lill:lp.lllll    l.s  ll  IIJiIII   li>    lllr  llirl.  s>    1 
viifi-  uliirli  sh,    liiis  mil  (liHiH'Hid  of  / 


n  iiii.i.  rial  i  sini.  of  ih. 


ll   IS  |>rm  h|i,|   III  Itiiliil'io  l(\    III!'  (  1,1 


111  iiH  or  li>   will 


l\  li  .llliMIl'.'  :ilh 


,a\v   iif 


I'r. 


i|.i-ii 


A.I  i;  s u  I'tn. ,-.  KMi, 


;i.s  ll 


•M    W  hi 


llll^'lMllll    li;iM    issii.     I»,i  M    all 


iiml   ivipahli     itt 


tiiTliim  an>  himl  lo  whi.li  his  w,r..  i.s  ,niitl.«l  in  I.,  .-liniiii  .  ur  fi . 
tail,  if  (111-  hiisliund  siirvh,-  his  wif.-,  wli.ih.r  .such  i.ssii.-  In.  cir  luu 
ihi-  hiisliind  shall,  s'llijcrl  to  ihr  jmul 


^i<lll.s  of  77m     U'lrrii  ,1   \Vi 


I'riijM  il<i    \i  I,  ll,.  I  iilillid  I 


I)  an  islai.   li.r  his  naliiii.l  life  m  siuli  I md 


iui  may  not  li:u,.  |„-,  n  dl.si.oH.-d  of  li.v  lor  di  nl  oi 


no  Midi  Issue  hy  his  H  ifr  lit   .sjiiiM  not  I ntiilcd  i 


» ill.    hill    if  hi    Ikls 


all-  or  (nil  nst   in  surh   land   in   tin 


1  an.\    fiiiihi  r  or 
Mill    ol    .wun  K  iim    I, is 


.»lf.' 


iM  r|il   such  as  ?ua\    In-  ticvis.d   lo  liliii   |p>    lor   »  ii 


1.  or  sui'li 


ia,i>    iMcoiiii.  inlilhd  lo  iindi-r  Th<    li<  luliiliu 


r.si^ii, 


Tl 


.M, 


ll   U'liiiuii '-.  rii>|Mi-n    .\ri  ami  tl 


liiaii  s   t  iiiivt 


ll'  III 


A.-i 


a    tiiarni'il    wniiiaii   In 


1-1  i     W.v- 

lll-S|MISC 


n-al  ami  |n'i-Niiiial  i.tii|iirt  \  as  if  slir  vmtc  a  (>  iii<  .m 
!/.>.  ami  slir  iiia>  lit  I'lat  hrr  liu-liaml 's  1.  iiaiic\  li>  tin  .-iin, 
hv  i|is|iiisiiiL;  uf  liir  lami   in   In  r  lilVliim-  i,|-  jiv    Jin-  rvi||    i„i. 


'./( 


Till'    OcMillllKHl    lit'     I'isl.lll 


.\ll       l.'.Stl.     11(14. 


Il!t. 


|)iii\  iili  s  as 


li.lli 


lit  hi 


2»     (I)    Thi-    rial    and    p.isoiial    ip|o|iiiiy.    whillur    s.  para 
r«is.-,  of  a  iiiarrlid  uotuan  in  ri'sp.ct  of  which  she  di. '^  iiiti 


shall  hi'  dislriliiiird  as  follows:  Ont-lhlrd  to  h.  r  husliaiid  il  shi  lia\i» 
issiii .  and  iint'hair  if  sin-  hav.s  no  issiio.  and  siilijcci  Hi,  r,  lo  slmll 
divolM    as  if  luT  husband  liad  iirc-difia.s.d  licr. 

(L')  .\  hiishand  who,  if  this  .\(t  had  not  l,cin  pxs.sid,  would  lie 
t'ntithil  lo  an  Intins'  as  li  nam  !>>  ilu-  ciiritsy  m  real  pni|,irty  of 
Ills  wife,  may,  liy  deed  or  Instrument  in  writing  exi  ruled,  and  at 
tested  liy  at  least  on^  wiin.ss.  and  deliver.-d  to  Hi,  iirr.sonal  repre- 
senlativ,.  if  any,  or  if  there  i.s  .-.one,  diposiied  iti  iln  otiice  of  the 
.Sinnn-at,'  Clerk  at  Toronto,  wiihin  six  month's  after  liis  wife's  death, 
elect  lo  take  such  Interest  In  the  real  and  per.sonal  priip,  rty  of  liis 
wife  as  hi'  would  liav.'  taken  If  this  .Act  had  not  been  pas.sed,  in 
which  case  Hi.  Iiusli.ind's  iiileresi  Hnriin  sliall  he  asceriained  in  all 
rospicls  as  if  this  .\cl  had  not  1h  ,  n  passed,  and  h,  shall  he  enlilled 
lo  no  fiirllier  mierest   tlureiinder. 


(--)    .•<ii 


if   Hi.    i.nnlsions  of   Ih. 


ll 


Hilled   in 


■hap 


(.1)     Moor,    V     .lacksoii.   W'.C.   s:  ('; 
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PART  V. 

EXTINGUISHMENT  OF  MORTGAGE. 

•  HAPTHH  XL\. 

DiscMARci:  on  RiaoNVKv\\(i:. 

^ISI.  Kcvosliiij,' of  cstiitc  on   |>;i\  iiiciit  of  iiioit-riit,'!',   p.  -Jit!), 

5l'Mi.  ()l)lis,'iiti(iii  of  iiiorts:;! «.'('(■  to  iccoiivcy.   p.  :l(ll. 

5  IK!.  Stntiitoi'v  form  of  (liscluii'trt'.  p.  oOo. 

M"^-*-  Krfc'ct  of  (liscliiiiyo  wlirn  retristerccl,  p.  308. 

^Il>."),  Discharjrc  in  cjist'  of  death  of  uiortiram'c.  p.  :!I4. 

nsfi.  X'cstinur  order,  p.  .{17. 

§187.  Disehar-je  mi<ler  the  Land  Titles  Aets.  i  .  :i2l. 

^IHl.   h'tvistiufi  of  fstiiti   on  jxijiiiKiit  nf  tmirli/iinr. 

If  is  eustoniary  in  Ontario  to  insert  in  a  niortirasre  the  short 
tortn  of  defeasanee  ehiiise  eontained  in  the  Short  Forms  of 
Mortyra^'os  Aet  («).  as  follows: 

Provided  this  iiiortRapp  to  be  void  on  payment  ot 

of  lawful  money  of  Canada,  with  interest  at per  cent.,  as 

follows:    

and  taxes  and  performance  of  statute  labour. 

If  the  inortfiaKe  is  expi'es.sed  to  he  niade  in  i)iirst)an(<e  of 
the  statute  a  proviso  in  the  forefjoinir  form  has  the  sfimc  effect 
as  if  it  were  in  the  followin-;  terms  (h)  : 

Provided  always,  and  these  presents  are  upon  this  express  con- 
dition, f  '  if  the  said  mortgagor,  his  heirs,  executors,  administra- 
tors or  ..ssigns,  or  any  of  them,  do  and  shall  well  and  truly  pay 
or  cause  t-  Iv  paid  unto  the  said  mortgagee,  his  executors,  admin- 
istrators or  iu-isigns,  the  jtist  and  full  sum  of _ 

of  lawful   money  of  Canada,  with   interest   thereon,"  at   the   rate  of 

(n)   n.S.O.  1914,  c.  117,  schedule  B,  clause  2. 

(6)   Sei'  chapter   35,   t^liort  Forms  of  Morlifnges  Art,   S381. 
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ClIAl'TKU  XIX.    IllSCliAItCK  Dli   liKCONVKYANCK. 


I'lr  cnt.  piT  aniuiin.  on  lhi>  days  ;iiid  times,  and  in  manner 

followin.ij,  tliai  is  to  say 

without  iiny  dcdiiclion.  difalrtuion  or  ;il>;'tfmint  out  of  llir  same  for 
or  in  nspcct  of  iiny  taxrs,  rates,  levies.  cliarf;es.  nnls.  a.ssessiiicnts, 
slaliitc  labour,  or  other  impositions  wliaisocAer  already  rated, 
charged,  assessed  or  imposed  or  hereafter  to  be  rated  charged. 
assessed  or  imposed  by  autliority  of  Parliami  nt  or  of  the 
I.H'f.'islatnre,  or  otherwise  howsoever,  on  the  said  lands  and  lenc- 
menls,  hereditaments  and  prtmises  with  the  apimrtenances,  or  on  iho 
said  niortKaKte.  his  htirs,  executors,  administrators  or  assigns,  in 
respect  of  the  sjiid  premises,  or  of  the  said  money  or  interest,  or 
any  other  mattir  or  thing  relatins  to  these  presents,  and  until  such 
default  as  aforesaid  shall  and  will  well  and  truly  I'-iy.  do  and  iier- 
form  or  cause  or  procure  to  be  paid,  done  and  performed,  all  m, liters 
and  tilings  in  this  i)roviso  tiereinbefore  set  fortli,  then  these  pre.senis 
and  everything  in  the  same  contained  shall  be  absolutely  null  and 

TOld. 

Where  ;i  m(iftL,Mi,'e  ciintaiiis  a  lift'easaiicc  i-lailsc  iif  |ifo- 
viso  tlijif  it  shall  hi'cniiic  VdicI  on  payment  (if  the  luortna'^' 
UKUiey,  tlicii.  ii.4Jiivui(.'Ul  i.s  iiKulc  strictlv  in  afcni'daiipc  'with 
pjj.''  f*iL'  pfoviso  (c),  the  estut<'  will  without  I'CL'iirivcyaiicc  nr  re- 
Icase  hiMMiiiic  levcsted  in  the  inurttfugoi'.  nr  Ijociniii'  vested  in 
siieh  otliei-  peisDii  as  is  eiiUtleil  to  it  by  assiniinietit  or  siihso- 
(pieiit  iiiiiitv'.i'-'e  from  the  iiiof1t»at;or.  as  the  case  may  he. 

If.  Iiowevcf.  the  ecitiilitioii  of  the  iiioftj,Mi»e  is  hrokeii  l)y 
default  ill  payment  or  otherwise,  payment  thereaflef  will  not 
divesi  tile  niortcniiee  of  his  tille.  and  a  i'eeonve.\iiiice  or  rv- 
lease  of  the  estate  will  i^  necessary.  The  fact  that  notwith- 
standiiiir  the  default  tlie  niort;,Mi;or  may  have  an  eqiiitalile 
rinlif  to  redeem  (ih  does  not  affect  the  le-ral  estate  in  the 
land.  The  le-ral  estate,  haviiif;  heeii  conveyed  to  the  inoit- 
ffaijce,  remains  in  him  if  the  event  iiiion  which  it  was  to  revest 
does  not  hajiiien  (c).     The  mort'jat.'or  who  has  paiil.  hut  not 


(I  )  The  iiiortnaKee  is  not  oblij;' '1  lo  accept  payment  Iwfori'  the 
time  appointed  for  payment  in  the  mortgagi'.  See  chapter  25,  .4c- 
tion  for  Rrdcmption,  $252.  If,  however,  he  accepts  t>ayiucnt  in  ad- 
Tance,  the  defeasance  clause  will  operate  to  revest  the  estate. 

('/)    Sr,.  chapter  ?,,  I.iijdl  Mnrttpigi-  in  Kiimty,  i22. 

{<■)   See  chapter  J,  M'irlyiiUf  til  C'jmmrin     hdic.  jil2. 
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Htiictly  ill  .iccniihiiicc  with  the  Kruis  of  tlir  iiiiirtnimo.  must. 
Ill  iiiilcr  t(i  CI.  .MM'l  the  nioiti,'!i!.'oe  to  iccdiivcy.  icsnrl  to  the 
o(iiiitiil)l(;  .jt|.-i    ;     tioii  (if  tlio  poiirt  (/). 

An  iCiVcttiiil  nlcjisc  of  ;i  .li'ht,  wlrdlicr  express  iir  implied 
from  eniidliet.  .|iseli;ir«vs  all  seeiirilies  fni'  the  siiliie.  ulicther 
original  or  eollateral  in  tlie  liaiiils  of  the  (Mv.litnr.  hut  (o.xeept 
as  abovi'  staldli  reconveyance  is  iKcessary  1o  re\esl  tiie  lej^al 
estate  in  the  iiiorlyajior  (,/».  The  in(prlj:a^'ee's  lc-.'al  estate 
\vill,  limvever,  hv  extiiiL-uished  if  the  mortjia^'or  i-emaiiis  in 
adverse  possession  for  tlie  statuiniy  period  (li). 

51H2.  Ohiii/alioii  of  hiortiiiKii  I   Id  rconrcif. 

JiiSXtt  ill  'Ih'  i;^;isojjj;_p;i\;imji]J^)e!_[i_g_mai^  in  ac- 

_cordance  with  the  tonus  of  a  mortjiage  and  the  estate  beinp 
revested  hy  virtue  of  a  defoasaiuu;  clause  iiiJhe.nipiJ^aKce,  a" 
reconveyance  is  necessary  at  coiumoii  law  to  dixcst  the  moi'T" 
ga«ee  of  the  estate  convoyed  to  him  by  the  mort!,'a},'o  ((). 

In  the  simple  case  of  a  mortiratior.  absolutely  eiitille.i  to 
the  c(iuity  of  redemption,  who  pa\s  off  a  mortfraLre,  tljcmorli. 
^fiiljee^iiLjjsumd  to  rceonvey  the  estate  to  him  (./).  If,  how- 
ever, the  mort^ta^'or  has  assij,'ned  his  equity  of  redemption 
either  absolutely  or  by  way  of  sidiseiiuent  moitjia-re.  the  mort- 
s;aKCC  is  bound  to  reconvey  not  necessarily  to  the  niorttjaKor 
bjjtjg^e  i)crsonbest  entitled  to  the  C(|uity  of  redemption. 


(/)   See  5182.  infrn. 

Ul)  Harri.son  v.  Owen,  17SS,  1  Atlt.  520,  IS  R  r.  5(;4:  Cowp.r  t, 
Greon,  1841,   7   M.  &  \V.  f,3r!,  18  R.C.  564. 

(ft)   See  cliapter  2fi,  Liiinlfition  of  Actions.  8276. 

(i)  See  8181,  siipni.  As  to  the  general  principle  that  the  mort- 
gftRee  is  not  entitled  to  enforce  payment  nnles.s  he  is  in  a  position 
to  reconvey  the  inortpased  property,  fee  chapter  23,  Artiiin  on  the 
Corrniint.  S227. 

(;)  Walker  v.  .Tones,  ISCfi.  L.R.  l  p,r.  .'",0.  at  p.  61.  The  mort- 
gagor  is  enlitled  to  insist  that  the  title  deeds  and  the  reconveyance 
be  delivired  to  him  at  the  time  of  the  payment  of  tht  money. 
Rourke  v.  Robinson.  [1911]  1  Th.  480. 
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3U2         CHAl'TKU  XIX.    DISCHAHCK  OR  HIXONVEYAXCE. 


^w- 

j^./-;"" 


that  is  to  sa\ .  to  tlic  lii'st  siilisciiuciit  iiiorttintrct'.  if  any.  otjicr- 
^wisc  to  till'  owiici'  of  tile  i'()uity  of  irileuii)tioii  (li). 

When-  tlicrc  .iic  xcvoral  niort'jaj.'ors  tho  moitnaKCf  must 
ii'coiivcy  so  as  to  icvt'st  tlic  tiMc  in  all,  and  if  he  reconvey 
to  one  of  several  niortira'.'ois  he  will  be  liable  at  the  siiit~oF 
the  other  niorltiaj^ors  for  any  los,s  they  may  sustain  thereby 
'■')• 

If  the  mort^'ajree  has  lost  the  tnortf?af;e  deed  he  is  bound 
at  his  own  eMjiense  to  furnish  the  inort};as.'or  or  any  eneuiu- 
braoeer  who  ]-e<leenis  with  iiroof  of  the  loss  and  with  an  iit- 
''u'ninity  ;,i;aiiist  any  demand  by  third  persons  (*/()■ 

Whei'e  a  .•-•iib-niortica'-'e  has  been  made,  both  the  mortjraftoc 
and  the  sub  .  iorti.'aj.'ee  must  convey  (n). 

In  the  case  of  a  njorti.'aj;e  by  way  of  conveyance  with  a 
|)roviso  for  reconveyance  on   payment  of  money   upon  a  s|)C- 
cilied  date,  if  the  moi't^ML'or  jiays  on  the  s|iecilied  date  e<iuit 
will  decree  specilic  perforiiiance  of  the  contract  for  reconvey- 
ance ('/!.     If.  on  the  other  liand.  the  mortfia^vir  fails  to  pay 
on  the  s|iecified  iiate  his  contractual   ri-;ht   to  a   reconveyance 
is  forfeited,  but  in  ordinary  circumstanc(>s  he  wii!  n(>ver1heless 
be  allowed  in  e(|uit>    to  i((|e(in   (/)).  and  o!i   paymi'Ut  will  be 
entitled  to  a   rec^  ii\cyance. 
I         The  mortu'auor  oi-  (llh^lM;J2erson___pi;^eJ^^nl!;  is  not  entitled 
•     to  an>    covi.iant    from   tlic   iiioi't'j;a|.'ce  except    the    usual    eov- 
/   enant   a'.;,-iinst    iiicunibrances   i  (/ ( . 

(A)  T.I  van  \.  .•^iiiilli,  1SS2,  Je  I'll).  T.'l,  at  pp.  7J!)-7:!0.  See 
cliapler  L'li.  Hiifht  If,  Axmiiiniifnl  af  MnitijaiK  ,  SSiyi  and  i'.)2. 

(/)   .Mamnis  \.  Qineiisland  National  Banl<,  1S88,  37  t'li.D.  466. 
(/")    .McDimald   v.   Iliiiu,  18HS,  1.5  (Jr.  72. 

(II)  I..vsaKlu  V.  Wrsinuuort.  1S64.  35  Biav.  417:  21  Halsl)ury, 
I.«iws  of   I'lnsland.   p.   3i  :i 

(o)  Kr(\^lin!;ir  \.  .\i\v  PaiaK  )nia,  etc.  Co..  (1914 1  A.V.  2r,.  at 
p    47. 

(/))    See  cluipter  3,  Liijiil  .Miirtiini/i    in   Hqitill),  JS22. 

('/)   Ooodirluuii  V.  Traders  Bank.  1S8S.  16  O.R.  43S. 


J 


< 


nS2.  OULUJATION  OF  MORTUAGKE  TO  RKC.NVKY.       r,03 

J.(a.s<.hol,i.s    .,.,v  m..,1fraK0,l  by  a  M.l,-,l.-,ni.s..  f,,,-  ,ho  rc-si 
•lor  of  the  ,.n;,i„n|  t.-nn  ..x,...,„  ,h,  hust  day.     AftenvanlH  by 
nothor  ,„„,U^.,.,.  th..y  were  sub-.le,uise,l  t„  a  seron,!  „,o.-t- 
Wfree  for  the  residue  ..f  the  ..riyinal  tern,  exeept  the  last  .la^ 
«ub,,e..t  to  the  first  n.oi-t«a....    The  seeon.l  inortRa^e  was  paid 
off  dan,.,,  the  eontinuanee  of  the  first  .nort,.a«e  and  th.  .„ort- 
»ra«e  ,h.ed  u,s  ha,.  .,.  ;  a..k  to  the  „,ortjja,,or.     A  pu-.ha.ser 
of  the  ;      ..h.ld.x  fron.  ti.e  .nortf;a«..r  ,lo,.li,  h1    to    e.m.plete 
«'thout  a  1      ..al  s,UT..nder  hein^'  ol.tait.e.l  of  the  term  ereate.l 
l>y  the  seeond  n.or;,.a.e.     It  was  hel.l  that  by  the  .seeond  u.ort- 
«njre  there  was  wst..!  i„  the  .nort-ra^'ee  a  ie^^d  ten.,  whieh 
wii«  not  .letern.ined  or  revested  in  the  niortsrasror  bv  ummt  re- 
r..-iy„,cnt  of  the  prin-ipal  money  and  interest,  and  that   the 
pureha.ser  was  entitbHl  to  re.,uirc  a  surren.hT  or  a.ssi.^n.nent 
of  the  outstanding.^  tern,  ereate,!  by  the  seeond  n,orti:aw  <r). 

^^^■^.  Sf,iliih>r/i  f,.rm  of  <Hs,li„r(i(. 

It  is  provided  in  Ontario  by  the  R, -ri.stry  Aet  R.S  (»     1!)]4 
<••   I -'4.  s.  (i2.  as  follou.s: 

ceivin!    '"'";;"'"■  "!  "   '•'■-"^"■•■'■rt   ">or.«aK.  .l>o  r,.gislrar  on  r,- 
c    v,n.^  ..  crnfica,...   For,,,   lo,  ..xvc.od  by  ,l,e  n.or.sag,...    his  .xe- 

insln>.,„.nis,  .shall   n-jjister  th,.  s;u„o,  an.l   r,.<„,d   i,   and  ..^..rv  affl 

d<r    in  the  „,.,s,r,v   hook.  a..d   nu..,l,..r  i,   in  lik,.  ,„ann,.r  ius  other 
ins,rnn.on,.s  a.v  re„„i.-,.d  ,o  ....  n..i,s„.r,.d.  .e.o.d.d  and  n,„„h..,.  d 

Kxeept  ius  to  toe  wo.'ds  eneh..sed  with.n  s,|ua,-e  b.arkets  ,  .s  1 
thisseetion  in  its  ,.,-e,sent  fo.ni  was  fii'st  enaeted  in  191 1  bv  the 
statute  1  (J.  .-,,  e.  17,  s.  :i|   (/.,  but  the  H't.sbition  with  r.-a-'d 


^'  >    III  re  .MOO,,,  and  Hiiln.-s  Conirart.   11912)   2  Ph.   Io5.    ■ 
(»)   These  words  w.-re  added  in  V.IU  by  X  G.   ",,  c.  27,  s.  8. 
(O   As  to  ,h,.  wordinj;  of  the  section  prior  to  Iflll.  and  as  to 
(he  person  entitled  lo  Kign  a  discharge,  see  S184. 


,„    winch   '..ioii!i;i(«' 

I'l     ...  1111(1  «its  ri'Lisicrt'd 
on 


;Ull         l'll.\rii:K   XIX     lilSlHAK'-.K  0\i  HKCONVKYANCK. 

t..  iliscliai'-  ^  lit"  iiii.it  liMU'.'s  its  11  means  of  ;vcoiiv.\  iiikt  hv^m 

ill  \<.'A  with  till'  statuti-  4  \V.  4.  e.  IC  (i/). 

Tlir  \'«nu  I'f  .lis.-liap„'<'  rcfenrd  t(.  in  s.  (i'J  is  as  fulldwn: 

Til   ilir   I!.•:;i^il^;ll•   of  tlif   Il.i;islry    Division   of 

J  ,if    do   orl  if.\    lluil 

Iia.^  wi'i.'^nrd  all  iiioni'.v  dm-  on.  or  lo  .mci«   du.'  on    ('"    lias  salisllcd 

,1„.   smn   of   * iii.ntionrd    in),   a   nnain    niorii;a;;c   niadi-   by 

.       .       Ill    

Ill  ars  il.iir  111' day  of. 

in   tiir   U'^siiA   OlV.or   lor   ili.    Il'^iistry    Hi\ision  of 

,1,,. day    of r.> at... niiniius   pa-st 

o'clock noon,  in   r.ook for  ■    .'.»  N" 

(/,,,-,    »,.«//■«    Iln    fl:!,    'iiiil   III'    'I'll-    'if  ntjisl).  '"."   ■''   ""li   "VNi!"'- 

„,,„,    ,/, ,.    ,„„(    /;,,■    «<n,.,,s   of   Ihr   l,'"lirs.   o,    ,hu,i    th„t   mnh 

,„,,,t'h'f  li'is   iv.l  hr.n  us>i.iin<:l,  „ifir>Vin<i  lo  III'    t'l'D.  and  that   1 
am  llic  I'crson  entitled  l.y  law  to  r.coUo  the  money,  and  that  such    . 
mort^a;;..  (or  sudi  sum  of  money  as  aforesaid.  ',r  such  pan  of  tlu' 

land  as  is  herein  particularly  described,  that  is  to  say  : ) 

is  therefore  discliafRed. 

Witness  my  hand  this day  of   1" 

WiincBs:        I 

It  is  fiirlhor  providiMl  by  ttio  Ufjiistry   Ai't.  ss.  Ii:i-W),  a« 
follows: 

B».  Where  a  loan  corporation  which  has  acduired  the  assets  of 
another  loan  corporation  by  anialKamation  of  such  corporation  and 
the  certificate  of  such  amalgamation  has  been  rejiisl.red  desires  to 
discharge  any  of  the  niortsapes  of  such  corporation  it  shall  be  sum 
Cient  to  set  forth  in  the  instrument  to  be  registered  the  fact  of  the 
a^isent  of  the  Lieutenant-Governor  in  Council  lo  such  amaltiamalion 
with  the  dale  of  the  c.rtiflcat..  of  amalKanuation  and  its  registered 
number  in  the  resislry  division  in  which  the  land  affected  is  situate, 
or  mentioning;  the  Act  by  which  the  loan  corporations  were  anialBa 
mat.d  or  bv  which  the  asinemenl  w.is  ratified,  and  upon  registration 
of  the  discharge  the  registrar  shall  enter  in  the  abstract  index  the 
facts  mentioned   in  the  discharge. 

<U  '  (1)  Where  a  morlpape  has  been  paid  off  by  any  person 
advancing  nion.y  by  way  of  a  new  loan  on  mortgage  on  the  satne 
land -and  the  mortgage  so  paid  off  or  the  discharge  thereof  is  held 


(u)   See  chapter  4.  I.'nr  nn<l  H'liiitii  m  (  ;i;"r  C'lii'i'l'i.  S33,  and 
infra,  §184. 


^ 


sis:-.   STATI  T('I!V    roiJM    OK    MS(  HAIiCi;.  -of, 

1-    M„.   ,„or„:,„.   „,.Uin,    ,l„.   „,  ...    I,,.,,.   U.    riisrlK.r.,    .:,   ,|„     „,.„.,. 
-i...  so  pa.rt  off  shall  ....  n.is,,.,,.,  wiHnn  sK  ,:,„n.hs  rn„„   n,.  date 
"■■•■'-.    iml-s    ,1„.    ,„■„,,„„„■    .„a,|.    i„    .vrhin..    Ma.,.     a,„l,..rl....d 
I"    n.i.nt.on  -t   il,,.  ,li.s<.|iaru,    ivi    u  l„im,  r  iMriod, 

'-I  Tli,  >,i:i„rari..M  .hall  nnt  aff,  ci  th..  ru.hi,  ir  an.  „f  ,h.. 
-"•'■I^^.^..  ulm  „,av  l.n,.  |,al,)  „fr  sMoh  mnr.^a.,..  his  assl.;^...  or 
""■    '"■'■'"'"  '■•  "^'*"-  "■"'   '■  I ''•   I'"rrlK,s,.  ,„■  oIlM.rwis,.,  ,o  b.  sub- 

h  m!"      T'-h'',    \"'"    "   '■■      """■'^^''^"     ^ -   '"onsas..   ,l.b,    ha, 

I"  '  n  s(i  |iaid    (  r). 


<I5 

IIKITI... 

luoi  t:a 


"■','"  ■■-''^"■^'  'I   .■•■^-t.„.l    :,..,::       ,     ,,„    „„.   ori.hr.l 
■"     lir  KiKill,  aMiiiaiiUUitliL"".  M".''''  K'  I'.'  KTislrrcd  b.-forc 

,         '"'■  '"    ""     '"''■■■'-■■     <■'■    lilsrharM-   a.l    II.,     Imfi  r,.„:,.!,.s 

"    "•"■■■'^   "    ■   "i.-li    wliirh   iM.  ,l...i,n.s   i„„,-.s,    i,,   an.l   ,i,l,    ,„  „„, 

i..oit4.i;;..  lupiay,  :;iiilaiXlUl3iili_.inslriimrnls  or  ihK>wu',u»  ar..  roc- 
Ji±2yl-Ui^jXii>Uui-^i;iII  m>«.  iwii.suy-  siloh  c.Ttitirut,.  ..r  disHi.irKP  " 

I-')  I'l...  .  riilira,..  shall  lint.Ii.m  !h,.  daf.  and  v,  ,1,  ,,.  „'  ,;■.. 
^"""""^""'  ""•  -■•:~il'.-a.mnj;^„b,.r  of  ..iOTof  ,1„.  .usTnTn^TTTo;. 

"";■'""  ""^  """"»''  ^ •l'^l-a-.sau"ia«.un,.V  tb.  c.u;ti,.:,-r,.iai,u» 

.nil'r-M  .n  an.)  ,i,I,.  ,„  ,1„.  ,Morr,a«..  n,nn.v.  and  .h.  „an...s  of  (he 
parlies  lluri  1(1  ~ 

(■■;>  This  s,.,.ti„n  shall  apply  to  powers  of  altornrv  when-  the 
..•rntH.ai..  ,.r  dlsrhar,:;..  or  prinr  insirnn,,  nt  or  donuar,,,  .,  ,  x..,,i„.d 
1..V  at.orn..>.  provided  thai  i,  shall  be  .snlllcient  in  the  .ertilirate  of 
d.sclKUKe  ,„  sial,.  the  date  of  eaob  instr.tnient,  docnnien.  or  powrr 
"  attorney  and  the  nanus  of  the  parties  thereto,  and  to  endorse  on 
iMe  certtbcat,.  the  date  of  registration  and   registration  n..„,bor  of 

i  't,  '"'\\'"-   """■> "••  '•'■   I'"«'>-  of  '•-■•orney.   ,vhi<.h   endors.. 

.  '-.t  shall  be  s,.n..d  by  ,he  p.fson  who  si,-n,.d  th..  e,.rtif>,  at...  or  his 
a  torn,.y  or  a;;..n,.  and  th,.  endors.ni.nt  shall  b,.  d.-emed  to  b..  part 
of  th..  eertifioate 

(4)  When,  prohat,.  of  will  „r  lell.rs  of  ad.tunislratiot,  uith  th,. 
"I  annexed  is  ,v,|„irert  to  b,.  r..,..is,.  r,  d  und.r  this  s,.cli.,t>.  and  the 
vwll  ,s  .uvn  s,.u.n  fo.b.s  in  hnj^th.  in..h,dinv  lb.,  probate  or  let- 
';■:■-.  ami  .l.,..s  „.„  affer,  land  ,m  the  registry  division.  ...x.-.-pt  in  so 
1:^<-  a.s  th,.  t,s,a;..r  » as  U,..  holder  of  a  ...ortf^aM...  it  shall  not  be 
nere.s.sary  to  r.rord  t!„.  will  a.  full  l..nKtlK  bat  it  .shall  be  snlfirient 
t..  riepostt  a,  .-oj.y  of  an-l  f..,.„rd  so  ntncb  ..f  the  probat,  o,  I,.t,ors 
a-^  Mtows  th...  urant  of  pn.bat,.  or  I,  Iters  ....nd  th..  appointni.n,  of  exe- 
oiiiors  and  adiniiiisirators. 

(r.)  Th.-  roiiy  shall  b..  accnii.anied  by  an  allldavit  of  lb.,  ,-x.- 
onlors  or  adntinisitators.  or  of  on.,  of  th.>r,i,  or  of  his  ..;  their  soli- 
ctor, V.  r.fyinB  it  and  statins  that  ther,.  is  nnihin.u  in  th,.  will  li„,i,. 


(I)    As  t. 
Alt.  578. 


til.,  right  of  siibro:.;alion.  .-. ,.  chapter  X,  Tin    Ur,,ixi,ii 


:!0i> 


ClIAriKK  MX     I'ISI  IlAKliK  OK   IU:( ONVKVANt  K. 


ini;  tlu'  rlKliI  of  llic  <  xicntiirs  or  i'dminiKtralors  In  rin  nc  llu    iiiori 
fiiiir.'  money  and  disrliarKr  thi'  iii(irlL:;iK<',  and  thai  llu    will  dn.s  no' 
atTicI   land   In  the  ri';istr.v  dlNisinn   m   wlil.-li   llu-  protiaii       '    IIIiik 
is  lo  lie  re  ;;l»ti'i-i(l,  i  xn  pi  In  so  far  as  llw  t.slator  was  tla    holil'T  of 
a  nioiijaKi-  roininisini;  land  in  mdi  rcfiisiry  dl\i.-iim. 

(1.)  WliiTc  tlir  iiirson  w  l;osr  duly  It  is  in  n  i;islir  such  instni- 
nu'iils  -If  docrnn  Ills  i-i  fiiKis  .r  nr-licis  lo  i-';;islcT  thr  sanir  wllhin 
ll'tcin  days  aficr  the  |.av'Hiit  of  Ihc  niorKMi;r  nionry  lo  hliii,  tlir 
li'Tson  I'ntltli'd  to  rulMin  ili.'  in(irli;ai;r  nK:y.  on  ijlviiiu  li  ii  ila>s' 
»«Tr!(">  Tn  williuK  t"  Hi'  l"isiiii  -n  r.  frsini'  or  n  i  ■i'lTfnTi  ?■,  iToi^y  m 
a  siitiiiiKiry  niannrr  to  a  Ji.dj;i.  of  lli  •  County  or  Dlslflrt  -fiinrt  of 
till'  county  or  disii  ici  u  !i.  ri  in  ila-  land  or  an>  part  llirriiif  ni^  n;  I"  a.  d 
in  tho  ni(>rti;af;c  is  siliiat"  for  an  order  dircrtjni;  thai  tin-  pmim 
so  rrfiisinK  or  ni:.-Iirlin"  shall  wiiliin  a  liini'  lo  hr  li\  (1  l>y  ihr 
.ladm',  nsislrr  smli  in;.trii:"i  tii-;  or  dociinirnls  at  his  own  i  xpi  iis". 
,nd  111,'  Jtidi;!'.  ii|ion  In  iuu  satiht'.,  d  hy  allUhuil  or  oral  ividi'in  .■  Ihai 
'he  aaflioatiiiti  is  a.   pnanr  "W.  iiia.y  malic  Ihf  ni'(i"^>ary  ord   r. 

(7)  ;)n  hi  inn  satisfii  cl  of  Hi"  da.'  si'r\  ire  of  Ihr  notjrc  Iha  .hidy.- 
laav  Ml     'id   in  Ihr  iihsi  lira  of  tlii'  person  so  ri  fiisins;  or  ncfjirliim. 

■'■'■'  I'ha  tiolica  sh;  II  -I, ill-  thai  It  is  fiivin  in  pnrsiianci'  af  this 
si'rlttji 

«!((  (1)  WhiTr  IP.-  hold-r  of  a  inorivayc  dasirrs  lo  r'arise 
or  dis.liaiKi'  iKirl  of  llie  land  coniprisid  in  it,  or  to  rilcasa  or  dis- 
eliai'a  i.art  of  1h"  laoiii  y  sicund  hy  Ihr  niorls;a!;i',  he  nia.v  do  so 
hy  (hill  nr  hy  rerliiieai-  (o  h-  in.. da,  cxecnted.  proven,  and  -evis- 
tend  in  lli  ■  same  manip  r  ami  vMlh  Hie  like  effeel  lo  tlie  land  or 
money  r' '''a; -d  or  diseliiv-.d  a.;  «h.n  ila  wliole  land  and  moriLam- 
are  n  h  .  s  i!   and  disehaii;i  d    ("). 

IL')  The  (hid  er  leitiiieaie  shall  ronlaiii  as  pi.eise  a  descrip 
Hon  of  the  land  r.dea.s.d  nr  disiliar(;ed  as  is  reipiind  in  an  ■a-iiii 
meni  i(  (on\eva.ioe  for  re;.;isir.-  lion,  and  also  a  precise  .-.iiti  i  in  ni 
the  p.iriiiiilar  sum   so  nh;..-  ■     .ir  disi  liarj;ed. 

'liie   1  Clliliea'e  <il'  iliseii.|ia_;e.    iint    eiHitaillini:  wiinls  id'   eiiii- 
vov.-iiii'a  anil  lieiii'^  an   iiist  ruiii!  iit    liiat   (i|n'rati",  a-  a  Ciiivey 
anee  only  liy  virtue  of  the  statute'.   -.Iinuhl  ciiiil'iin"   with   ica- 
SDiialilc  st  riefip  ss  llieretn  •.!']. 

I'liii;'  to  Ilie  'J!llh  day  ol'  Mareli,  isT^I.  il  was  necessary  tliat 

(•<)    See  In  re  Uidout,  ISnn.  L'  U.C.r.l'.   <77. 

{,' )  It  is,  however,  provided  by  the  Interpretation  Act,  I!. SO 
r.'ll.  c.  1,  s.  2ii  <d),  thai  •'where  forms  are  jircscrihid,  deviations 
therefrom  not  afTettinn  tlie  slihstance  or  calculated  to  laishad.  sliall 
not  v:  ialo  them,"  unless  the  comrary  intention  apiiears. 


^^^-rv 


*'"    «TA'rL-TOr<V    KOHM    OK    insVHMlr.K  „,; 

""' r''""- ""■' '"-' •".-..„.,„,.  ui„„.ss,„,„o 

J' '"   ■"■  ''^'■'""■^ '"■'    '"•  — '    " a,„.s,,,Ho„ 

■•-....     Mn-M.,...., ,.at  .,....,,,,. .„., ^^^,,.^„, 

M.-  .,.n.s„|,  ...... n.lo,...,.,.„i„n  of,,,..  wi,„.s.„Mlu.a.;..s, 

"'.^   '•"•■-"  ■"■"Hirb,.in..o,„i„nl(„.     Th- ..,ni,|.v„  .,• 
.■^.■'•;i^..,,  of  a  ....,,ifioa,o  of  a  .HsH-.p^..  .,nn.,,.......  ., , 

""     '';     "">"""'^"f"-wi,„,.ss,  hisphu f  ,.si,l..Mn.  an.l 

a.!.lU...o    o,...upa,io„   ,„.  oallin.    hut   an    Ins,,-,,,.,,.,,,    ,„av   h. 

r^^'M..n..l  notwi,l,s,aM.Iin^  , ha,  ,1,,,  rhnMuM,  ,,.,„,.  o,.  ,,;.,„,. 
ol,„.s„l,s,.nl,„,^„itnoss„u,kin^,lu.  ,vi.,,,i,   is  „,„,■..  s.., 

'"'"'""■'•'•"•''>■  i"i'iMls.„.ahhr,.via,ioM  a„,l  no,  ,n  full  („) 
A    m..r,.a.,...  ..x.-u,,..!   a   Matutory   ,|;s,.|K,ru-   ulnH,   was 

''-■■-''y.la,,.,|.an,ll,,sa.,.n,i„, 1  fai,l, , ,,.,,.. 

•"•■''<-  'I-  ins.ru.n,.,,,  oonforn,  ,o  ,|,..  i„„.n,ion  „f  ,he  n.ort- 

7""  "".'""'"'" "••    'ri-ah,.,.ationwas.nn.lc.r,l„...i,.,.u„.. 

s.Mn..,.s,  ,nMna„.rial.  an.l  ,h,.  ,lo,.,unrnt  as  aho.v.l  statr,!  -or- 

-•-'■' yuhat  was  ,n,on.lo,ll.y„„.  panics.  The  .iisH.aru.  was 
li'M  to  l»-  valid  (/,). 

'-'   '■-'■  "f  th,.   .v^istratinM  of  an   insfnunrn,   aiuountin.- 

" ;'"  :""'''^''''"  ■""'■-^ •'•'-■-.  -iH.'i.  is  o,.  pu,,.,.„: 

•"  i- ^iv.n  as  .  ,.,„.u,.l,y  for  ,lu.  ,.aynM.n,-of  a  ,W„  or  li:,l„|i.v 
""•■"""'    '"    '•-  "'■^'    !""■'•'"'-<"•.■  .Wivrry   of  ^,.o,is  .„.   in 

'■"■'"■""'  ''""'^^"■' ■  1-^H.  of  ,„.,n.y,  l,„,    ,„„    ,  , 

t^^pj^X^iU^J.n,}.  ,h..  ins,n„non,   ,aa.v  UnTI^aHlCT^iKl 

'■^-'    l='-l    ..n-,r,».,i    ,|H.M.y    .eloasod    hv    ,!..>    iv,:,,,,,;  :,„,    .„•   ,, 

W"  ■('  ■      ' I ischa !•";»■  ((■). 


'.")  :;i  V.  c.  .'0.  s.  r,(i.  form  ,i 

■-)    R.S.o.   ISfiT,   f    l;;i;,  s.   84 

(".'    U.S.O.  i;.]4.  c.   J.I,  s.  35. 

"'I   Sa.vlo.s  V.  lirown,  1S80.  28  Gr.  10. 

I*.  0.   1.4.  PS.  .,fi.  fio.  and  form  12.     Th,.  form  is 


Jim!!;. 


•"jiiottti  ;ibov.". 
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A  sh.'ritr  or  oili.r  (.nir.  r  uln.  sci/.-s  a  ni"ili.'ai.'c  uii.lri  a 
writ  of  .xcriition  or  uM'iant  aii.l  n.-civcs  [.ayim-iit  of  tli-' 
niortnairi'  in..uf\  may  .x.-nitr  a  .lisrliari,'.'  ><<  lln'  iiioil..'ai.'''  <•  '  ■ 


i\x\.   Kill  I  I   iif  ilisi  hdnn    II  Ik  II   i;  ni'^li  r<il. 

It  is  piMxid.vl  ill  (hitai'ic,  lo    Ilic  |{.".'.sti\    Art     |{  S.d 
c.  Vlk.  s.  tiT.  as  I'dlliius  1/  )  : 

ir,  Kv.rv  c  rtilicalc  of  i.aMiinr  iir  .l,:;riiar:;.'  of  a  ami  I  >:.■  i^' 
or  ..:  !ti.  rondilloiis  ilwr,  in  or  of  ill.'  lamis  or  any  pari  lli.r.of,  1» 
the  luoru-ai;..'.  Iiis  ,x.  calory  ailaiinisiralors  or  assmns  at  any  tin..- 
KlVfn.  and  wIliIht  brfor.  or  afi.  r  ilu-  ma.    liiutiMl  l.>   ilic  luori;;  ■.?;.• 


for  iiayiaini  or  fi  rforiaanci'.  if  in  lonforiiuly    «iia 


Iliis   Acl,  shall. 


whrn  n^uisl.T.d.  lie  a  .llKol.ari;.-  of  il„  in.MlL-aK..  or  ol  Hi.'  lands  in 
surh  (•.rlilical.-  d.  scrlbod.  as  ili.  ras,.  may  l.r.  and  shall  br  as  valid 
and  .ff.clual  in  law  as  a  n  b  a>.  of  ilio  nioriwm..  or  of  such  lands 
and  as  a  oomryancc  to  th.-  mortuauor.  his  Iwirs  or  assluns  of  th.' 
original  csfati'  of  the  niorti.'ai;or  tlun  In 

S.  fM   was  liist  fiia.-tcl  in  Us  prrsnit   t'nitii  in   U'll   ii>    ili<' 
Htatiltr  I  (!.  •').  c.  17.  s.  :il.      I'rior  to  tiial  tilia-  it  ami  tile  pr. 


(r/)   R.S.O.   I!tl4.  c.   ir.o,  s.  :'.  i|ii"l'         '  <liai>tiT  :!.   M  >rtiiu<ir    >il 
Comiimn  l.nir,  SIB- 

(<■)    li  S.O.   inn,  e.   1-4.  :■    ''■>»    iiiioiid   in   chapi.  r    IJ.   t:jr,iitfi» 
Crfililnrx  (•!  tin    'liirlijnu".  t'  '" 

(/)  In  is:',.  '  h..  slai.ii.  '  W.  4.  <'.  IB,  provision  was  tiiari.-  in 
Ulip.T  Canada  for  .ho  n.Kisir.'.tion  of  a  dischars;,.  of  iiu.rlwi*;.-.  »> 
that  slatuto  il  was  provid-d  that  ih,  dis.harjir  «li.n  remst,  red 
should  bavr  lb,,  .ff.rt  of  d.'f.atin;,'  any  till,,  rrmaininj:  v.si.d  in  thr 
iiiort -aficv  hat  noi  any  olh.T  i.ilr.  S....  chal.t.r  4.  I.nn  iin.l  i:<,mly  m 
r,.l„r  Cnnaihi.  S33.  In  18H.\  by  the  slatuto  2!l  V.  c.  IS.  ii  was  di- 
clarrd  that  the  discharK,.  when  rr^ist.red  should  operat.^  as  a  r..con- 
vevance  to  "the  mortKaf:or,  his  heirs,  executors,  adin.ni.-irators,  or 
lussisns"  and  in  ISfiT,  by  Ihr  statute  31  V.  c,  2o,  these  words  were 
added  "or  anv  person  lawfully  clainiins  by,  tbrouKh  or  \mivr  him 
or  th.tn"  Noble  v.  Noble.  IIIIJ,  'JT  O.UR.  34:;.  at  p.  355.  As  to  the 
historv  of  the  legislation  with  resard  to  discharges  of  niort«ane.  see 
sU---.  Dili!"  V    !'ou!;!us.  ISWi,  T,  O.A.U.  K.  at   p.  7ii. 


«:si   i:i-i-r.-TOF  pi-r„  \,,,;k  „,n;N  iiK.:isTi:i:i;i,.     309 

.WMNor.,rih,.  ,„rs..Mt>.  .i2,„       „UM n.M.linni..  .1,,    .'..l 

lowidjr  Iriiiis  (/()  : 

«a.  In   th.-  ,us..  of  u   r.Kl«,..r..d   rimrt;;;,^.'.  ili..  r.^is.rar  ,,„  r.- 
c.'.v  „«  u  ...n.nca,,.,  Konnln.  .,„...,„..„  „,  „..•  ,„.„......,  .„    a  th. 

mcrr.np.   hu«U...n.ssi«„,.d.,h..„.,v   ,„..  a««lKm....  „r   by  Hu.h   ...h.T 

*  •    '""    "'""■"  ''-^  '''"  •■'r.'-iv..,h...u«„,.>a,.,nodi.s.-l,ar«e 

tl  r  inor,»:u«,.,  u,h|  ,|„I>  prov.n  ,„  tl...  ,uan„..r  provid,  ,1  f„r  ,1,..  proof  of 
olh.T  iuMvnuwu,..  sluUI.  ,f ,  I,..  a.sH,unn>.nt  or  o.h.  rd„.  mm.,,,,  of  ,11.  o, 
th..  .•us«mn-..  or  oth.r  p.rsoM  ix.  ruiiMMh..  ccrtlti.,,!,  has  b-m  n^-is- 
1.  nd  r,m«l..r  th,.  sum,..,  and  feed  it  and  ..v.ry  alhd,..i,  •,„ach.d  to 
-■  '^ndors.d  on  „,  a.  full  l.n^.h  in  ,1,,.  prop.r  onl,  r.  ,n  ,h,  r..«ls- 
try  b,,ok.  and  nu.ab...  .t  in  Ilk,-  „.ann,.r  as  oth.r  ins>r,m,..nts  ar..  r..- 
.|.ur,.d  to  be  r.K,Bt<.r..d,  r.cord.d  an.l  nmnb.nd.  and  th..  -.vnltleate 
«l...u  r..M..s...r..d  shall  b..  a  dl-  '.ar,.-  of  ,h,.  „.or.,a.,..  and  shall  be 
as  valid  and  ..ft-cuai  in  law  as  a  r..|,.as,.  of  ,h..  ,„o„.a...,  and  la 
'■""vvyance  to  th..  ,m,v,>,u^,n;  i„s  l„.,r«.  ..x..<.u,ors.  adMunistra.orB 
...  ;uss,«n.s.  or  any  p.rsun  la«f„lly  dami.nj:  by,  ,hro„Kh  or  under 
hH.i  or  th.-iu.  .,!•  tl„.  orisiual  .sia...  ot  ih,.  in..rt>;aH„r. 

It  will  !„.  ..bwrve,!  tluU  uiM|..r  the  lormer  s.  (1;^  a  .liscluirt'O 
-i.iifht  1...  ..N,.,.m,..l  i.v  ,|„.  „,„ri;r,^,,,,,    „r  i,-  ,,„.  ,„„,,^,„j,,.  ,,^,j 
iHvii  as.sit..i,.,l,  tlK-n   In    ,1,,.  assign,,....  or  h;i  such  oth.r  ,,,  r.s;n 
'/.^  mi„hi  he  endll.d  hy  law  to  naive  the  munaj  and  to  dis- 
ihnrfii    th.    n.,.rl,,„.„,  uluTi.as  iiii.Ki.  III,.  |.|.,..s,.,„  s,  ,i7  a  ,|is- 
.■Mai-,.  ,u,.s,   |„.  ,.x..,...t...l  hy  tl„.  in.M-tL'au,,,  |,i.,  ..xreutors,  ad- 
n".isiral.u-s  ,„.  assiytis     m.     A-am.   „.,.!..,•  i|,,  {.,nn.r  L  .;2 
a  .lischa.-,.  ub,,,  r...,s„,,,.,|  .,,KraI...i  as  a  -..nv.  va,,..,.  t„  th. 
ni..l-tf,Mt;..r,  his  h,.irs,  ..x,.,.„t,.,s.  a.liniMistfatuis,  nr  assigns    „r 
a...v  |)..rs.„.   laun.lly  ,.|ai,„i„«  hy.  thnn.i^h  .„•  ,„,.l..r  him  or 
""■"'.  '>(  th.'  ..riv^inal  estat..  „f  th.  tnortj^ai:,,,..  whtT-as  u,ul..,. 
th,.  i.,.,..s..„t  s.  .17  it  ...  ,.rat..s  as  a  ....„v..y,.,„..,-  t.,  th..  i„..rt^':tK„r. 

'U)    S,..:  51X3,  .vi,/,;„. 

CO    10   K    T,  0.  60,  s    6?.  n-enactinK   R.S.O    ISP;,   r.    13r,    s    76 
at  ...innd.d  h     :  E.  7_  c.  I'n.  s.  !,,  .»■">, 

(O  In  I'.  ,he  pr...s,.nt  s.  .i2  was  amend.d  by  th,^  addition  aft.T 
the  word  itss.gns  of  the  words  "or  by  sue.,  oth.r  person  as  may  be 
en  „l,.u  by  law  to  receiv,.  ,he  n.on.y  and  to  dischar.-e  th..  tnortsage  " 
bu  no  s.mtlar  change  was  n.ade  in  s.  .7  which  alone  d..clar..s  what 
.B  to  b,.  the  effect  of  a  discharse  wh.n  r..,.is.er,.d.  As  to  the  resul 
of  th..  omission,  s.e  SIS3.  uifra. 


.jwiWiiHa^ 


^^^rsTj^- 
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his  heirs  or  nssif^iis  of  the  original  estate  ol'  tlio  mortgagor 
therein  (./). 

\Viici-e  :i  <lischari;e  was  exeenteil  iitiiler  a  power  of  attor- 
ney wliich  aiilhori/.eil  tile  attorney  to  sell  the  priiieipal  s 
lands,  exeeute  deeds  and  fiive  receipts  for  the  eoiisideratii  u 
mone\ .  ami  upon  payment  ot'  all  or  any  debts.  1o  j^ive  proinT 
and  lav.  Till  aei|uittanees  and  diseliar^res  for  the  same,  it  was 
held  that  the  altoi'ney  li;id  sut'lieient  an1hori1.\-  to  .Nceiite  the 
staliiloi-\-   I'nrni  of  disehai'ire   i/r). 

It  would  appear  that  a  cerl'licate  of  disehariie  is  inoper- 
ative to  revest  the  lands  unless  the  mort'-'aire  is  rottistered  i  'i . 
'I'hr  oh.jeel  of  the  eiiaetiiient  ;is  statt>d  by  Lord  ll.ilsbiiry 
in  eonsti'uinir  a  siniilai'  statute  in  i^nL'laiid  "was  to  yet  lid 
of  eon\r\  (ineiniT  formalities  and  to  iiiahe  the  reeeijit  iri^en 
under  the  statute  to  operate  as  thoutrh  it  were  a  eouvcvanee"" 
{iiii. 

.\  ei'rtitieate  of  diseharu'e  of  niorti;aire  ojierates  as  a  rc- 
eon\(\  anee.  not  upon  its  execution  an<l  delivery,  but  ordx' 
upon  registration  (/!).  So  where  a  certificate  of  disehartre 
was  lost  before  reiii.stration  it  was  held  that  the  disclaimer  of 
the  murtitajiees.  who  were  trustees,  and  the  consent  of  their 
solicitors  were  not  suflicient  to  enable  the  court  ti>  declare 
the  petitioner  entitled  to  the  le<:al  estate  in  fee  simple  U'). 
liel'ore  reyisl ration  the  dischar'_'e  is  a  mere  receipt  or  aeknowl- 


(/)  Ttie  present  .s.  67,  in  addition,  contains  the  words  "at  any 
time  e;v(  n.  and  whether  before  or  after  the  time  limited  by  the 
nmrluaBe  for  payment  or  performance,  if  in  conformity  willi  this 
Act."  Tiles,  words  are  tiiltcn  from  s,  12  of  the  Art  respielinK  .Mort- 
gages of  Real  Estate,  R.S.O.  18!»7,  c.  IPjIi,  (see  SIS,")),  which  has  been 
omitted  from  the  pnsent   MortsaBes  Act. 

(k)     I,e(-  V.  Morrow,  1866,  25  U.C.R.  604. 

(0   R.S.O.   ini4.  c.  124,  ss.  62,  67. 

(in)    Hoskins:  v.  Smith,  1.SX8,  IH  App.  fas.  582.  at  p.  585. 

(n)  Trust  and  Loan  Coniiiany  v.  Gallagher,  1879,  8  O.P.R.  97;  In 
re  Music  Hall  Block,  Dumble  v.  Mcintosh,  1884,  8  O.R    225. 

(«<)    Ri.  Monro,   1878,  8  O.P.R.   471. 


S1S4.   EFFECT  OF  DISC  HAIiGE  WHEN  KEUISTEHEb        :!U 

clfnji.-nt  „f  the  puynunt  .,f  m„n...v  (/,)  :  ,,11.1  if  not  iin ■  kcuI 

is  not  ail  estoppel  as  tri  the  far-t  of  pavinetit   (7), 

Wlu'.i  111,.  ,li.s,.hai-c  has  lu.cn  nMristeivl,  it  operates  as  a 
•"Hveyaiiee,  iwi;mlhi<r  to  the  wor.is  of  the  seetion.  of  the 
-ri-inal  estate  of  the  itioit-a-or.  whatever  that  uas,  aii.l  ,loes 
not  ;riv,.  a  new  estate  deriveil  from  the  iiiort«a»ree  (r). 

As  a  iiiorluau'e  in  fee  siinph'  exeeute.l  \n  a  tenant  in  tail 
"Pt'iatrs  to  vest  tlie  fe..  siiiiiih-  in  th..  in<;rlt;af,'re  it  was  th..ii^;ht 
'!ial  the  re-istratioM  of  a  dis.-iiar-,.  of  sueh  a  mortfjaKe  w,,uld 
"Illy  revest  mi:  estate  tail  ;,s  i,e:n-  the  ori-inal  estate  of  the 
""Mt-a.,'or  ,.s',  |„it  it  has  l,.-,.n  !„1,1  that  the  <tisehai-e  in  such 
ease  has  the  elVeet  of  reeoii\ey in^r  the  land  in  fee  simple  [t\. 

A  iiK.rtv'ayor  oi'  other  pi.rs.in  entitled  to  the  equity  of  re- 
demption  has  a  riudit   to  ..htaiii  at   his  own  ex|i..nse  from  the 
morl-ame  a  iveoiivey.mee  of  the  mortfjawl  premises,  ineliid- 
iiif,'  a  eoveiiant   a-;iiiist    iiietimhraii<.es.      lie   is  not    olili^ed   to 
a.eept    the   simple  diseharsiv   of   moi't;zai;i;   l>reserilH.d   liy    the 
statute  (;<).     The  purehaser  of  a  m.Hlfraufd  estate  paid  the 
amount  due  on  the  niortira.,'!.  to  tlu.  inortiranee,  who  exeeutetl 
a  statutory  diseliai^;c  of  the  ineiimhranee.  whieh   reeited  that 
I'.e  money  due  upon  the  moitKaKe  had  been  paid  hy  the  mort- 
ii.if^dr.  and  refused  either  to  siirii  a  disehar!,'e  stating'  eorreetly 
the  name  of  the  piireluiser  as  the  person  payiiif,',  or  to  ext^eute 
a  reeonveyaiie,.  in  his  favour,  altlioii^di  the  piirehasi.r  ()frercd 
to  furnish  .satisfactory  proof,  if  desin..!.  that  he  was  the  owner 
of  the(H|uity  of  redemption.    The  court,  on  a  hill  tiled  for  that 


<li)    IMlki.  V.   Douslas.  ISSn.  5  O.A.H.  ti3,  ul  Ji.  "(1. 

(</)    Ili.i;plow  V.  SUile.v.  ISfil,  H  Ll.C.f.P.  2V6. 

(r)   Carter  v.  Gra.sett,  18S8.  14  O.A.R.  685. 

(s)    Re  Dolsen,  1872,  4  Vx\  (  hy.  Cli.  36:   Uiwlor  v.  Lawlor   1881 
t;  O.A.R.  312. 

(/)   Lawlor  v.  Ltiwlor,  18.S2.  Id  Can.  S.C.R.  194. 

(u)   .Mpl^.nnan  v    Mdjcjin.  18T9,  27  Gr.  .'!4. 


:ji2       ohai'TKK  xix.  dischauck  ok  hkconvioyanck. 


! 


i 


|)iir|i(iM'.  iii'iliTcil  till'  iiHTtunm'r  til  cxcc'iitc  llii'  I ('cDiivcyaiict'. 
:Hh1   |>;i\'  lllc  ccisls  nl'  tile  sllil    (  r). 

!t  is  iimii..l('rlMl  whither  the  iiMliic  ol'  llii'  iiiui  I'ja'ini'.  nv  of 
the  |irisoii  salist'yiiii;  the  lui'ituaiic,  is  inscrtcl  in  thi'  cn-llli- 
rati',  (ir  whi'tliiT  till'  liaiiii'  i-  altnu'cllici'  I'lllilli'il  i  ''' i .  (poll 
i'i",'isi  ratidii  III'  till'  ilisrli:ii''j:i'  ;!u'  I'statr  will  \i'st,  nut  ih'im's- 
sarilv  in  tlir  |irrsiin  whusr  iiaiiir  is  insirli'il  in  ihi-  i-ri'tiiirati\ 
or  in  till'  inTsiMi  |iayinjr  off  tlii'  iniirti;aL'i'.  hilt  in  llu'  jiiM'son 
who  is  rntitli'd  to  tlic  l('i:al  estate  or  who  has  the  hest  riuht 
to  eall  I'oi-  it    ix). 

Thus  a  Miortyauor  iii  his  iiretinie  paiil  pai't  ol'  the  iiioi't- 
tiii'^i'  moneys,  aiiil  at'ter  his  ijeath  his  wiilow  paiil  the  i-eniain- 
lU'i'  on  hehall"  of  his  estate.  The  ilisehari.'!'  feeiteil  thai  the 
inortnaiioi'  hail  satislieil  the  niiine\s  ilne  on  the  iiicirt'.rau'e.  It 
Wius  liehl  that  the  estate  vesteil  in  the  heirs-at-law,  ami  that 

the  niisreri  i  al   w  as  ol'  no  ennseiinenee   I  V  I . 

Where  a  nn.rtua'jor  eiin\i'\i'cl  the  ei|uil,\  of  I'eileiiiption 
siiliject  to  ,'!  niortL:ai,'e.  a  ilisehar'^.'  of  which  was  reLristere.l  on 
ihe  .-ianu'  ilay  as  the  ileei!.  il  was  helil  thai  the  i|i''(l  must  he 
aN>iiineil  to  have  heen  ileliveri  il  hefore  it  was  reiristercil,  anil 
the  ili.M'har'j-e  of  the  iiiortLia'je  on  I'e'iistratioii  oiierated  as  a 
reei!ii\ -'N  aiiee  to  the  ass!'_'nei'  of  the  liuil'tLrau'ni'  willnn  the 
iiieaniii'-;'  ■  f  'he  aet  ( .".  i . 

In  some  eireiimstanees  wliofc  a  person  pays  off  an  I'siist- 
iu'j  (irsi  Miortuaire  ami  re'.'isters  a  iliseharue  of  it.  he  ma\'  he 
entilleil  to  he  snh:o'.:,'it(  d  to  the  position  of  the  tii'st   moi'tLrauiee 

ir)    .Mij^'iiium  \     Mrl.tan.  M'./)/v/. 

i»)  MiI,<nMiiii  V.  Mcl.i:in,  .iinini:  rarricl;  v.  Siiiitli,  1S74.  "'i 
I    r  If.  :'.IS. 

(.(■)  Ho.skint;  v.  Siiiilli.  IX'iL'.  t :'.  .Xl'l",  ('i.^.  .-.S-;  Knliin.'^ini  v.  Tn- 
vor.  tSX:!,  12  (J. I!. I).  t'JH:  Foiirlh  Cily  Mutual  lienelit  liiiildiii!,'  So- 
ciety V.  \Villi;Liiis.  IST'i.  14  Cli.U.  llu;  (iDsliii'-Uill  \.  Sa.ver.  |1M0S| 
1   rii.  KHfi, 

(V)   Carrii'k  v.  Sniilli.  1ST4.  -.W,  U.C.R.  3tS. 

fr)    InUM'iial   liank   of  Caniidii  v    Metcalfe.  IKStl,   11  O.K.  H'o. 


51H1.   KFFECT  OK  DISCIIAIUJK  WIIKN  liECISTKKEI).       .T13 


•■IS  hv'.U'j:  \Uv  IMM'SOM   hcsl   ,.iilillr,|   to  Cilll'  f,,r  tl.,.   IruM!   I'sJiitc  in 
priiiiity   Id  the  scc.ikI  Miiu-tj.-iucc   ( <;  i . 

A  Iliort-.-i-c  «;is  !i,.l,l  hy  ;ili  nsslaur,-  („r  \\u'  iMMidit  <,(  tl„. 
inor1-.-ii;.M.  ulio  jissiyiicl  il.  :uu\  the  :n.iitu;ii:(,r.  \vill)„iit  „..- 
iH'c  of  such  jissimiinciit,  p.-iid  tlir  iiiorf^Mu'cr  and  nl.laiii.  •! 
from  him  a  dischai-c  lin,!,.,-  thf  siatiit.v  The  coiiit  held  the 
piiyiiiclil  -(hmI.  aiMl  ny,U-vv,\  tiie  assiu'licc  to  lAcciitc  a  ivh^a^v 
it   l)i-iii-,'  dduhtl'iil   uhcth.T  under  the  .-iivnuistanccs  the  di.-- 

cliai-u.-  from  the  inortu'auw  would  revest  the  i.rn|„.riy  in  t|„- 

iiiortnairor   {h). 

An  assiynmcnl  of  a  mortuatrc  for  :fli:)(l  rc>cM,d  that  i  hr 
assi-ne,.  ha.l  lent  ^lOOO  to  the  assignor  for  one  y,,,i-.  on  ih.' 
promiss(U-y  note  of  tlir  assi.^'uor.  and  tiiat  tile  assiunor  lad 
.•K-'ree.l  to  exeoule  I  lie  assiir,H|„,„t  as  collateral  secuiil\.  Tlic 
assij,moi- a.ssi!.'ued  the  ninrtnauc.  the  sum  of  sn:,(l  an.l  inter,  si. 
and  the  benefit  of  all  tlie  powers,  covenants  an.l  provisoes  con- 
taiiied  in  the  mort<;a-e.  with  power  1o  use  the  assignor's 
name,  etc.,  and  -ranted  the  laii.ls  mentioned  m  tlie  mort-aee, 
suh.jeet   lo  the  terms  of  the  mortiia-e  and  subject   i,,  a  siiceial 

covenant   by  which  the  assience  airr I  lo  reassiirn  i!,e  m„rt. 

i,'a-c  and  the  mort;;aue  moMe\  an<l  to  ricoiivey  I  he  Ian. Is  ..n 
Inpayment  of  the  sum  of  ^\0m  an. I  interest.  It  was  hel.i  that 
Ihe  assi..ni,.e  ha.l  the  ri-ht  t..  re.-.Mve  the  wliol..  of  the  m.iit- 
•^:i'v  m.mey  anil  <i\\v  a  iliseharyc  uliicli  upon  re^'istrati..n 
w.ml.l  ivvest  the  mort;.'ay;e.l  lands  in  the  mort(,'a<.'or  (.  .. 
.\  mortuasre,  on  her  own  imiperty,  ma.l<.  by  a  wife  to  the 


^    I 


(./)  Siiim.m,.,-  V.  C.Kliranc.  1K84.  :'S  Ch.  IV  J^S.  and  cas.s  there 
cit.d;  s.'c  also  lirnwn  .  .\lchcan.  ISSf.,  IS  «)  It  r,:;:;,  and  ohaiKi-r  s 
Thr  h'lijintrii  Act.  §78. 

(6)  MoDonoiiRli  V.  Dou;;li.  iiy.  ISCJ.  10  dr.  |.':  .s...  al.so  Kn;;,r 
son  V.  Sinitli,  1S6L'.  9  Gr.  16. 

('■)  Re  niiind  and  Mohim.  U'ln.  :!o  o.I.H.  Umi,  Ifi  D.L.i;  71.,  Ii 
is  snhniitled.  however,  llial  a  rcassif.'niii.>nl  of  th.'  niormap.  lo  ili.. 
original  niortwm.e  and  a  discliarc  hy  him  would  !),•  nior..  refjular. 
.\s  to  the  reqiiisiles  of  a  valid  iussii;nnient.  wv  rhain.T  11  -l.s-.vii/nfr 
of  »r,rtfj,!f,r,   i\n-: 


:UI         CIlAl'TKU   Xiy.   I)IS("H\UUK  OK  KKCO.NVKYAMI-;. 

pl.iiiililVs,  to  wliicli  the  luiNliaiiil  was  a  party,  hut  witlioiit  cdii- 
\c\iipj:  or  joiniiijr  in  tlu    <'o\tiiaiits.  was  (jivcii  as  collaliral 

scciiril.v  for  tile  pa\  irirnt  ol'  n-rtain  noli  s  n\ail('  li\'  tlic  Inis- 
liaihl  and  wil'r  to  sicurr  tin-  liusli-'nl  "s  lnilcl)tftlllL'SS.  Snliso- 
i|iii'ntl\  anollii'r  nior1i:a^;('  was  mwii  liy  tlic  wii'c  wliicli  l)f- 
canii'  Mstfd  in  tiio  del'rndants,  the  liank.  Furlhfi'  lia'iilitit's 
wi'ri'  iiicMuri'd  li\   the  liushand  to  the  piaintil'l's,  aod  pa\  iiirnts 

\u-\v  mail I  arfount,  ai'd  siilis('i|Ui-li1ly  tlu'  wiiolc        li  lili'd- 

rii'-s  was  ad.ji'sli'd.  I  lu'  piainlilTs  takinu-  in  paynr.  nt   tiir  imti's 
of   llir     ni^liand   alo'H',   iiialur'iiv'  at    siAcral    rnHsn-  da'rs,    in 
substitiil  n[\  ,,\    the  ori'j'iia!   iiolcs  wltic'.  the   ]>...  ...ilVs  a'ji"i',l 

to  cancel  and  deliver  U|i.  Some  time  al'ter  this  the  wih  cm  - 
ciind  an  a'^iccMU  lit  rccouni/iin;  the  inorlt;aire  to  the  plain 
1MVs  a;  existint:  and  as  security  for  a  rertain  siiiu.  l!  was 
held  Ihal  the  efl'i  ct  of  what  to"'.;  place  was  to  extin-iiis'i  liie 
r.iiliiiily  on  the  iii'tes  >.  rinvd  h,\  tile  Miort izauc  to  the  pla  ii 
tir;'<.  ainl  the  niorlea'je  iiveii'  ei\cn  as  eollatera!  secunl.\  ilieie 
I'or,  and  thai  the  rieht  to  have  it  dischari;ed  ciniied  to  the 
hciielit  of  the  hohlers  of  the  seeond  mortv'a^re,  and  ihal  aie|i 
rieht  was  not  affected  hy  the  airreeiiient  suhseoiieiil  1\  ■  otered 
into  helweeu  the  wife  and  the  plah. tiffs  (r/i. 

§ls.").  Dixili'ifite  in  case  of  iliull  «/  niuriijniii  i. 

Foiliiclly  a  eeiiilieate  :>[  dischari.'c  cNecnted  h.\    the  luert- 
•xa'jee,  his  assije.ee.  or  iiy  such  other  ikTsou  as  niiulit    he  en 

tilled  iiy  law  to  rec.      e  the  ey  and  to  disehaiiie  the  niort- 

ya;:e.   when    I'ceistered    ojierated    as  a   rconveyanee    k).      In 
view    of   ;hc  staliitory   jiiovision   autluiri/.iti^'   the  survivor  or 
suiA  Ivors  of  two  or  laorc  niortLrairees  or  the   pei-sonai    re. 
sinlati\e  of  the  survivor,  to  L'ive  a   receipt    i/l.   it   was  i 

((/)    Waiermi.s   Kiiyiiie  Wmks  fo.   v.  LivinKstone.   VW\.  7  O.I..K. 

7411. 

(c)   Sec  S1H4,  .sHjini 

it)    K.S.O.   I!n4.  c.  112.  s.   11.     Spc  chapter   13,  Pcrmins  ••ittithj 
on  Diilth  I'f  thi-  M'jitU(ig(i\  |l--i- 


f.i^s  i  iiMiij'.-ii^:.  ._.-ri'i,.-;.  • 


^^'-•M^»:::^/ir-v'" 
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S1S5.   niSrHARGK  IF  MORTGAGER  DKAU.  :ns 

Miiif  sucii  surviviiiir  rii..rtw!.'.H^  oi'  inoi-1traj;..ts  ,„•  i.ns.mnl  ic- 
presriitativo  mi-ht  ."x.cut.-  a  ,lis,.har,w  which  ,„.  ,v.isti,,i  i,,,, 
^^'"ihl  .M'<n-atc  as  a  m.,mv..yan.v  (;,).  Un,l,.|-  Ih,.  ,,r,.s,.nt 
w..r,li,„,of  s.  .H  .,f  tho  R,-i.stry  .S-t  (/, ),  houcvc,-.  a  .lis,.|,,,,w 
must  1.,.  .-xcMifd  by  the  nu.rl-a-.M..  his  -x.c.t.M's,  ,„|nnius- 
li.-ilois  or  assiirns.  i„  onh-r  that  it  may.  uhm  iv.ist,.rv,i,  „,„,•- 
ntc  as  a  iv,;,v.U'Mn„'v.  and  it  apprars  then  l',„v  n;ai  in  the 
<  vent  ui  th,.  .jrath  ni  ,.,„.  „r  s,„„c'  of  tu,,  „r  „„„■,•  in(.rl^,r,r..s, 
;i  <lis,h,-i.-,.  must  h,.  ,.x,.,.ut..,l  !,y  thr  ,..is;,„iai  r.pns,  iiiaii  vos 
(if  the  ilcceasod  moittrairoe  or  mortira-^'cs  as  uvil  as  hy  the 
surviviii-  mnrt-a-(v  or  mort-a.u.vs  in  or,h>r  •„  n|„.  al.  u,Hh,v 
III''  statute. 

It  uas  t'ormorly  pnnidod  l.y  tho  \oi  rcsp.N.tiuo-  .\I,„t.ja-<-. 
"f  Ifrnl  Kstato.  1{.S.().  ISf.T.  ,:  i:]C,.  s.   12.  as  I'olh.us: 

la,  VAovy  cwtiHcatr  of  iMyrunt  or  discliars,.  of  a  n.orma.,.  ,„■ 
01  tU,-  .-omluions  ,h,  >vin.  or  of  tl„.  l.mis  or  of  anv  part  of  th.  .■„,„■ 
-'■•  .'t  an.v  part  of  ,h..  nu.nr.v.  bv  „„.  mor.^a^,.,..  or  his  as..i,.„.v  ,,is 
iHirs.  oxrcntors,  admini.stralors.  or  assi^^ns,  or  anv  of  tluai  u 
wlKUso..v,.r  ,i,u..  B,vw,,  and  whotlur  boioro  or  aflrr  tho  tim.  li.niud 
>  h..  .aor.Ka...  for  pa.vn.on,  or  p,.rforn,ance,  .hall.  If  in  conforno.v 
«..h  1,P  I,r,„.s,n,  Act.  b,.  valid,  to  all  intents  and  purposes  whats.',. 
over  ((). 

rnd.T  this  smion  it  was  hohl  that  a  .lisehar.rp  ,.:,,,,  „„,,,  ,„ 
two  of  fhr,M>  oxtrulors  was  valid  to  roleaso  a  mortuMu'.  made 
'"  '•"■!'■  testatn:-  ij^.  The  doei«iou  probably  rests  on  the 
^Mou.Hl  that  on.,  of  .several  ..xeeutors  can  neeive  and  dis- 
ehai-L'e  debts  due  to  their  testator. 

Where  a  moi-tCTjror  who  was  one  of  the  niort-a-ee's  exe- 
"I'tors  executed  a  discharsje  of  tho  mort-a-e  ina.le  by  himself 

(,'/)    Dilk.'  V.  Doiislas.  ISSn.  5  O.A.R.  63.  at  pp   Tu-T- 
CO   See  S1S4,  siiimi. 

ItS.O.  19  4,  c.  112.  and  ,s  represented  in  the  pn  sent  revi.^ed  statutes 
onl.v  b.v  the  words  "at  any  time  given,  and  whether  before  or  after 
.he  t.nu.  hmited  by  the  ntortgage  for  payment  or  performance   if    -. 
conformity  with  this  Act"  in  s.  67  of  the  R.-gistry  Act  <s,n,ra.  itM'. 
(!)   Kx  p.artn  Johnson,  1875,  6  O.i'.R.  22r,. 
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its  \iiliilil\    u;is  (|U('sli(in(i|   i  In .  ^irid  wIhtc  iiiic  cxi'cutof  tjiivf 

M   iii(irl'^ii'j:i'   |i>  his  cii-cMcutnr  to  scciiii'  a   ililit    due  i)V    liiiii 

.  flic  I'slatc  ami  al'tcr  \Uv  (I.miIi  nl'  his  (•(i-cxcciitor  cxccutiil  a 

(lisi'h,M'i;f  lit'  his  own  iiiortLiauc  it  uas  hclil  to  he  iiU'fl'rcliUil  (/i. 

Koiiiicrl\  on  till'  clcalh  of  the  niorl-rafici'  his  cxci-utor  or 
adniifisti'ator  hcrann'  entitle, i  ti>  the  nnii-t'/a!,'c  nion.-s  us  |iart 
of  the  |i(i-sonal  estate,  hut  il'  the  niort Lra'jee  dieil  intestate  the 
loirai  estate  descended  to  the  heir,  wiio  held  it  as  triisti'e  t'or 
the  administrator.  The  inconvenience  arisiu','  from  the  sep- 
aration of  the  IcL'al  estate  and  the  liuht  to  the  niorfjau'c  delit 
has,  iioui'Vcr.  ln'cn  rcmcflied  liy  statute   ,//(), 

.\n  exe<-utor  dt'rives  his  title  not  from  the  lettiTs  |ir,  oatc  - 
wiiicli  are  merely  evidence-  -hut  from  the  will  itself,  uiicreas 
an  administrator  ilerivcs  his  title  i)un>ly  from  the  [;r-ant  of 
adt'iinisti'ation.  The  cx(culor  of  a  inortu'au'ee.  who  has  proved 
the  will  in  Si-otland  anti  rcLiistcred  tin-  will  and  the  foreiuni 
pi'obate  in  the  count>  in  Ontario  in  which  the  mort'_'ai,nd  land 
is  situate.  m.i,v  excciili'  a  vaTul  discharue  of  the  nioi'ii.'aire  with- 
out proxini;-  the  will  in  i'lilario  or  havitiL'  the  pinliate  rcsealcd 
l)v  a  surroL!ate  court  in  (hitario  {n).  <  >n  the  other  hand,  a 
foreitrn  administratoi'  cannot  validly  release  or  discharire  a 
mortiraiic  of  land  in  (Mitario.  and  jiayment  to  him  and  a  n^lease 
hy  the  liciicliciaries  are  not  Mu'iicient  to  entitle  ilu'  owni'i'  to  a 
certilicate  (.f  title  \'vi'v  from  encumlii'ance  uiiiler  the  C^uietim,' 

Titles  Act    ,ol. 


i 


<k)    Mcriiaililen  v.  liacon.   ISi",?.  i:',  dr    .">;U. 

(/)    li.'aty  V,  Shaw,  issr,,  V,  O.K.  L'l.  14  O.A.R.  i<"fi. 

(w)  See  rlmpler  ^'^.  l'irsi,nn  mlUhrl  <,n  IHfith  of  (/o  M'nt'jniJ'r. 
JUl-i.  1---  '^s*  ">  'I'e  prrseni  iiioiie  of  (tevoluiion  (if  lae.i  tield  by 
way  of  iiiortsasc,  sec  §123. 

ill)    Kr  (ireen  and  Flail,  \"V:..  .",•  O.L.H    Ki:'..  l"   D.l-.U.  .'147. 

(li)    In  Ti'  'ni()!|)c.  ISoS.   la  Ur.  Tii. 


'     I 


Kisr,.  vi;sTi.N(;  okdfcr.  337 

5 lS(i.    \'i sllmi  nrd,  r. 

Il  i>  |Mnvi(lc(|  ill  Oiil^iriii  by  llic  Tni>tic  Act.  |{.S.(  I.  |!il4. 
'■.    IL'I,  s.  !i,  ;is  fdlldus   (  />)  : 

».  Wlinv  ;i  iMortKiii;,'..  of  la.irt  luis  dldl  witlioiii  iKiviii:;  .  nlmd 
into  III,.  iKiFs.  ssi(.n  .ir  into  tli,.  ntci|,t  of  ili,.  rmls  ;ind  protiis  il,.  ivof. 
and  tlir  money  due  in  r.si...'-|  of  ilic  niortuaur  lias  W,n  |,;,i,|  lo  a 
person  ,iiiilt.-d  to  reciivi-  tlie  sanie.  or  tint  last  in,  nlioiied  feison 
consents  10  an  onli  i-  lor  ili,.  1  e<„,n  exan.v  „r  il.-  I:  no  il,,.  Siipi-.n.e 
Conn  Mi;.,,.,  liiak.'  an  erd.  r  .esimi;  the  lanii  in  sueli  !>.  isoii  or  p,  -,on>, 
in  .Mieli  i;,.-inn,  r.  and  tor  sii.li  .siate  as  llie  Co, in  iiiav  direct,  in  an., 
of  tile  I'olliiwini;  cnsi.s:  — 

('/)  WliiT'.  an  lieir.  or  pi  rsena.!  ri  pn  Kemati\. ,  m-  il.\is..(.,  i,i 
tlie  a,ortL.:,L;e,.  js  out  of  ;)ntario  or  cannot  lie  found:  or 

('/)  Where  an  !;.ir.  or  iiersonal  repnsi  iitalive.  or  devi.M-  of  tlie 
niort;;a,t;..,.,  on  de.i.and  iiuide  li.i  or  on  lieliall  of  a  person  .niiil.d  10 
r..<|ire  a  <onve.\ mre  of  ilic  land,  lias  stai.d  in  wrliin,!;  that  he  will 
not  (,,j.M.,  Ill,,  same,  or  do,  s  not  cnnv,  .v  the  same  for  ilie  space  ol 
'lurtei'ii  da.\s  11. M  after  a  projier  d.  m1  tor  conve.x  iim  ih,.  l.^nd  has 
t)e.n  1.  nc'       d  to  him  h,v  or  on  heha.lf  of  ih,.  person  so  ,  milled:  or 

''■'  I''    it  is  uncertain  which  of  sevi  ral  devisees  of  the  mo;  i 

Kiiuee  tt.is  till,  survivor:   or 

01)  Where  it  is  iinceriajn,  as  to  the  survivor  of  siuial  ih  lis.cB 
of  the  mori',:a,m.,..  or  as  to  th,  heir  oi  p,  rsonal  repres,  ntative  of  the 
mort.uaL-.i..  whether  lu-  is  living'  or  rieiid:   or 

('■)  Where  there  is  no  heir  or  iicrsonal  represeniaiive  of  a  mort- 
gagee who  has  died  intestat,.  a,s  to  the  hind,  or  wle  "e  the  nic.rlj;agee 
has  died  and  it  is  uncertain  who  is  his  heir  or  p,  rsonal  npresenta- 
i'vi.  or  devisee. 

I'rovisiiiii  is  niailc  liy  tho  Ltmacy  Act,  J{,.S,<»,  1!)14.  c.  tiS, 
s.  2fJ  (q).  for  a  vesting'  i.fdcr  wIkm-o  a  lunatic  is  solely  or  jniiit- 
l,v  s(MZ('il  (If  |)(is.s(..s,se(l  fif  any  land  iipoii  ti'ii.sl  or  l,y  uay  of 
inort<;ai;c.  and  for  an  (irdci-  ivlcasinjr  and  disposiiuLr  of  tin 
land  whcio  a  Innalic  is  solely  ov  juintly  eiifided  to  a  .-on- 
tiiiffcnt   fii.'lit   in  any  land  iiiion  ti'i'st  or  lu    \va.\   of  inoiloau't.. 

It  is  also  pi-ovidcd  by  the  Titistcc  Act,  K'.S,I  I,  1<(|4.  c.  121. 

s-  H  (r).  as  follows: 

8.  Where  any  person  (ntitled  to  or  poss,s:;ed  of  land,  or  entitled 
to  any  contingent  right  m  land,  hy  way  of  E.curity  for  iiiom.y.  is  an 


r    fi 


!t 


!  I 


(/')    Following  (he  English  statu'e  ^d  i;  ,n7  V.  c.  5,1,  s,  2'ji. 

('/)    Following  the  English   statnte  5.1  «.•  .51   V.  c.  5.  ss.   in4.   1:15 

il)    Following  the  Kntzlish   statute  5fi  &  57  V.  c.  5:;.  s.  :;8. 
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niK         tllAI'TKU  XIX.   DISC'HAUUE  OR  RKCONVKV ANCK. 

ini  iiM.  III.  siiptiiiu  Cciint  may  make  im  urilir  voiin-  oi-  r.lciixing 
iir  (1js|.(isiim  iif  ill.-  hnwl  or  ri'.;Mt  ill  liki-  riuiniiiT  as  In  tlu'  cas.'  of  an 
inl.inl  trii.sii'c, 

1 1   is  |irii\  i.li'il  !)\    till'  <  iiiix  i'\  .•iiicim;  ainl  liMW  (if  I'l-opci'ty 

Alt.  i;.s.u.  i:in,  ,..  i():>.  s.  'j;  as  t'uiinws  (.s): 

21.  (1)  WliiiM  land  siih.iiit  to  an  inciiiMliranci'.  wlHllirr  ininu- 
di.ii'l.v  |i:i.\al)li'  (ir  nut.  is  snlii  Ijy  any  Court  or  out  of  Court,  tlu' 
Si.'iiiiiir  Ciiiirl  I'V  till'  Court  in  which  tlii'  wile  taltcs  phicc  may, 
iiM  till-  aii|.lii-aiion  of  any  party  to  th.-  sah'.  direct  or  allow  i.a;.  iiii>nt 
luio  Coin!,  in  ih.-  f.-i.w.-  of  an  annual  sum  charfnd  on  tin-  land,  or  of 
a  rapiiil  -:im  iliart't'd  on  a  ilctirmina.hh-  inti-n  si  in  the  land,  of  such 
aiMoiiiii  as.  when  Invcsird  In  sicuritiis  approved  hy  tlu-  I'uiir!,  the 
Coin  (ousidirs  will  he  siilllcirnt  liy  nuans  of  tin-  Inronw  ilurcof  to 
k.  I  P  iloviii  or  othiTwiso  provid.-  for  that  cliar.s;.  :   and  in  any  oiIut 

IMS ■  raiiital  money  cliarei  d  on  the  land,  of  an  ai'.ioiint  siillicient 

III  ue.  I  ilie  inciimhriince  and  any  Interest  due  iher.on:  hiii  m  either 
e  I-,-  ih.re  shall  also  be  iiaid  into  Court  such  additional  amount  as  the 
(  .1  ill  eonsid.  rs  will  he  suHleii-nt  to  nieit  ilu-  com  ini-'eney  of  funher 
.":,is.  i-x|i.ns.  s.  and  Interesi.  and  any  other  coniinpency  exc.-|!l  de- 
pi- elation  of  Investments,  not  .-xcei-dlni;  one-tenth  of  the  orii;imil 
;.i:  oei'i  lo  \<r  paid  in.  unless  the  I'oiirt  for  spi-eial  reasons  thinks  tit 
;.i  '■:•■!, :",■  a   laiuer  additional  a'liount. 

I  J )   'Die   Couit   may    ther.-uptui.   eilli.r   alier   or   without    notice 

.  to  !!i.-   ineumhranci-r.  declar.-  the   l.md   to  h.-  fi-  id   from   the  Ineiitu- 

h'^.ni'i',  ;ii;iy   P'.ake  any  order  for  con\eyariei.  or  \istiiii;  order,  jiro- 

till    l-ir   uiviim   .11. ct    to   the   sale,   and   nu\y   f;ive   dir^ttijns   for  the 

I'liii.iti    nil!  iu.sii'.nt  of  the  money  in  Court. 

C'l  \tii  r  I'otii  -  s.rvid  on  tlie  p.-r.sous  interested  In  or  i-nlitl.d 
to  I'l.'  i.ioiv  y  (  !■  tiiiil  ill  Coini.  ili.-  (  ourl  may  direct  i.ayai.  ni  or 
li.u.-ier  till  111, I  lo  lis.  I-.  i.-oiis  intiihd  to  receive  or  uivo  a  di^ehar.^.' 
fo!'  llu  same,  ami  iiuira'y  ukij  liIvo  dire(-li(;ns  risp.ctiu-;  the  ap- 
plii-.iiioii  or  ui- iiii.  I!  loll  et  lii.   eai.ilal  or  income  tin  reof. 

tn  r:i>ni.iii  of  i.io'ii  ;.  iiilo  Court  shall  elTectually  r.\oni fa'e 
thii.fiom   til-   prison   u-.-;.;iil:  the   payiu.-nt. 

(.".i    The  ;;pjliration  shall  he  iiuule  in  chamhers.  and  on  notice. 

(•'■)  'In  ap  .ipiilication  liy  a  purchas.  r  notic-  shall  he  sirved  in 
thi-   tirst    instance  on   tin-   vetiilor. 

(71  Oil  an  aii'licailon  hy  a  vendor,  holier  shall  he  served  in 
tin    .irsi    ii.>i;.:i-.-  on  the  piin-haser. 

(s;  On  any  application  notice  shall  he  served  on  such  persons 
as  the  i'oiirt   thinks  ht. 

(.V)   Following  the  Kn;:lish  statin. ■  4-i  &  4,")  V.  c.    11.  s.  5. 


r 


SlSii,   VK.STIN(}   OUDICU. 


;n» 


'  )'  (    'I  lie   Ciiiii' 


'1-1  iiuy  iiiiiki-  Slid,  or(l,r  i,.s  li  ,1, ,  ,„«  jiisi  r,  .s|,rrt- 
.n«  il„-  CM:,,  HKtru.s  or  ..xp.ns.  s  „f  ^„.y  „i  ,h..  ,,an„  s  i„  ,|„.  ;.„„|,. 
caliiin. 


I'-'"'-  '"  l!lir.  IK,  |,n,visioM  WMs  imimI,.  in  (>iit;iri,.  i„r  ;i  vol 
iiil;  nnl.T  nr  ;,n   onkr   rvlrasii,-  the   laii.l    in   tt...  ,-as,.  ,,f  an 
al.MMt    .n,„i,.a.,,,  alll.,.nd.    thm.  was  a    ,,r,.visi„n    in    ll„. 
Tni.in.   Art  aiith<.rizin«  ih-  Court   to  make  a  vslin-  onj.., 
ill  tl,..  ,.as,.  ,,f  an  aksmt  trustoo  (/».     hi  Hn-lish  .■onv..wH,.-i,,v 
I"'"'i«'''  a  'li'''<l  convcyinv  prnpcty  in  trust  for  sale  and  ,li- 
i''''-'i'i'.'  |-M>M.rMt  of  ,1  ,l,.|,l  oMt  oi'  tl...  pro...M.,ls  is  not  mi.oni- 
'ii"ii.  .-m,!  snch  a  trust  .locl  is  fr...|n.  i,l|y  .IcMTil...!  as  a  •■nmrt- 
'■::i''i'.--    It  uasli,.|,!   howtv.r,  not  to  Im- a  inorfirii-c  xviil.in  the 
•ii-i'i'ML^  .'I  ih,.  .•orr.sp.in.lin.^.  provision  .,f  the  l-ln-lish  Trn*- 
t-   An,   a,„l   thnvforr  a   vslin^  or-ler  was  madr   wuU-t 
fiti-'Vr  ,  lauses  i  „!,  hui  a  niort-a..,.  in  ihe  onlinary  lorni,  .-on- 
'••1  'M'.L.  a   pouer  of  sah.  providing-  that  the  surplus  proe.nis 
"!■  >.-'h'  ;ir>er  payment  of  the  nmrtiWL'.T's  eL-ii„,  siiaM  iie  he|,| 
'"  '■"■'   l'"rlli"inorlo:a-or,  is  a  nu.rti;ai;e  an.l  not  a  trust  dee.l 
"■      "i"i    Iherefore   a   vestin.'  order  eannot    he   made   in   the 
'•^i-e  of  the  mere  ,■dl^(nee  of  the  nioj-t'Tanee   ,  ,t  i . 


(1)  I!. .S.I),  lint 


&  ■■:  V. 


.   ('.    1-1,   s.    i;,   follow  ilia:   111,.   Kn^li.,!,   .^.lai.u,.   :,,; 


I")    111  If  riidri  uei.d.  !s.-,7    :;  |<    ^,^  j    -,- 

<!■)    "I   'he  Oniario  Tnis.,.,.  .\,.,.  as   in   ,1,..  eorr.  s„omiin,    Kii,. 

->   sian,,,..   M    Is   „nnM,,l    ih.u  ■■■.,,,,-   shall   noi   „„  aa    ili,.  „„>ies 

">'"l   ni    to  .m   ,.s,a„.   <.„„v.,v,  d  by    uay    of   inorifiac.     l)„,i„,.    „,<> 

eonnimaiin.  of  a  .iiorl.ap.  t.i.re  is  no  leUuion  „f  hms,,,,.  and  ,..„„ 

I    ',,1  in     r      "'7  ,".'"'"'"'"""'■  """^  ">""-'«-..     London  and  Coanly 
n.'.nkmii  i  o.   V.  Coddai-d,  |]sr.7|   1  Vh.  (ill',  at  f.  r.^u. 

(")  He  Wortliipjion  and  Arniand,  V.nj  .1:;  or  U  fu  'i 
n.l.  U.  40i>,  no,  f.Howm,,.  In  re  K,  ole.-,s  Mort«aj;  .  m?.,  :!■'  x'.l'  Ui 
I'll.  II  was  „olni,.d  out  thai  in  the  circnn.slancv.s  of  th,.  eas,.  an 
='''l;  "■^'tion  iiii.sli,  1...  made  under  s,  :>!  „f  ,ho  ronveyancins  iind  I^iw 
o(   l'ro|„  rly  ..\ct  uiioted  aliove. 


:;jM        rllAITKI!  MX    imsch  \l!t;!'.  ow  Ui;ru\vi;YAN(K. 

In  i!)i:>  til.'  M..it..'!iiri'H  Art.  H.S.n.  I!tl4.  >■    Wl.  n.  H  U>. 

was  aii.ni.iiMl  l.>   tli..  luUWUuu  ,<(  tlir  foUou  iiii!  M|l.-s.rtiniis(  ./  i  : 

(2)  Wli.iv  II  l.<  liH|.nssll,|.  ''•<:■  a  i,H.rH;:i,«"i-  <»■  o'li'T  li.rsnn  .iv 
tilMl  lu  |.av  (,ff  :i  v,i>rt-;vj.r  iui.l  ui  nrrlw  a  .-.  i  lili.  al"  "<  <flM  lian;.' 
thnvr.r  I.,  pav  t'-  i.rin.lpal  or  intmM  a.'fnnu'-'  <li..  ;ii  an.v  ilm.  on 
sun.  morlKa.  .-.imI  u.  ..l.luin  a  pn-p.  r  .li^Huu-f  t|.,,-.of,  o«in::  1» 
,1,.  vvh.r.  ..I»,ui„  of  Ih..  iiiorl^aKr...  or  of  on.  or  ruoiv  ol  s,  x.nil 
niorl-.,,;.vs  ..i-  .:tlH  r  P.isori  or  l-i'i^^onw  .■nl.H.'!  ■«  '.cU.'  sui-  .  pay- 
ni.nt  a;ul  lo  uinv  snrti  dlsrharu.'.  Ix'Inu  unknown  or  for  »oi:;-  i-Hht 
canM.    111.    .•.,nn   -.,;»   on  ilu    ..i.pli.-all..n  .<<  !h,-  nHjrma^:..r,  or  ,n  th.' 

,.;,^,.   „f    ;,    ; l;;,u..    I,>    niOlV    p.^S.^S    lll^'n    OH-    MS    Illorl  ^ap.'.S.    .n    till' 

a'pplPation  ..t  .n.  ..f  tli,.  MMirl^a;;.-.  s.  .In.ct  payni.  nt  inl„  co.irl  of 
s.uM,  ,.nn.M,vl  or  .-Up-.,  an.l  l.y  i!m  ^::^...  or  a  sul.s.  .„■  t.T  orrt.T 
„K'y  .lir  .■.  p.'.Mn.nt  out  l,.  any  nH-rtua..  ■•  ..f  t!v  l...:tM,n  il,.r,of  to 
V  Iil.-h   li  ■   i-  .n!'l!.<1. 

CI)    I'avni.'nt   of  such   inon.v- Inio  lonri   ^ll.!ll  .  iv.  (■i\i;  I'.y   --xon- 

,,nt..    I rr.in    tl..'    IvsoM    i.taUin;;   .-u.  1.    pa.ni.n'.   ;-.n.l    v.h.n    th.- 

t„lal   a.;u.nni    of   M...   princpal    ami    intrr.s.    .liL    -m   snrl.    niorlsap.' 
shall   ha\      1......    paid    in...  .•onri    hv    ih.,     iiKiri':ai.'.,i-   li.-   shall   b,.  i-n- 

iltl...!  lo  in  onl.r  riis<har;in-.i  su.  h  nu.riu  ii:,.,  and  ih.  r,  fiistration 
of  a  .ri. Ileal.,  of  such  oid.  -  in  III.  pm,..  r  r.  ■-.  'rs  ollcv  ;.hall  havo 
,!,.■  si-i..  lore.,  and  rff. .  l  as  Ih,.  ,.  .^::  (n;l  U.n  .,1  a  .■  rlHU-al..  of  dis- 
oharu..  of  th..  niortf-'iiK..  as  i  n.-  i.t..i  hy   Th,    It..,  sin,  .!,(. 

(4)  'Hi.,  application  shall  I...  niadi-  in  c|.a!Hl>..rs  on  ori-.-inatlnp 
nolle  in  accordant  with  th.'  practic  nf  the  Supreme  (-onrt. 

C)  Th..  JndLi.s  of  th.'  Snpr, m.'  Conn  niay  niak..  inl.s  in  the 
nKinn.T  pn.yid..d  hy  Tlir  Onlnrin  .h.,!„„tur.  .\rl  nl,h  n  si-.d  to 
rnl.s  of  court  for  reiiulatinc  th-.  practice  npon  th..  appliealion  under 
suhsectinns  .'  to  4.  for  pr.scrlbinK  Ihe  i.ronfs  r...iuired  m  he  furnished 
h^  th..  ai.plieant  as  to  the  sla.te  of  accuints.  and  for  i.rovidhm'  for 
th  "  l.rf.is  and  conditions  uoon  which  an  ord.r  may  b.'  i^'ad.  under 
sib-s'cflon  '.'. 

(••,)  Tie  c.ndilions  may  Include  Ih,.  paytm-nt  into  court  of  an 
amount  Kr.ai.r  than  th,.  amount  shown  to  l)e  du,'  on  th,.  nmrtpDic 
or  may  r,.,inir,-  security  lo  be  siv.n  by  Ih..  niorlKa^or  or  oth.r  p.T- 
son  ufplyinu,  as  th,.  judu..  may  d.iin  |,rop<'r. 


(,1  This  s.'Clion  is  .pioted  in  chapt.'r  111.  I'rrs'iiis  rntitlid  ott 
l„„ll,  .,r  Ihr  M'orln'iU".  ST-'l.  It  validates  payment  of  the  mortCTRe 
mon,  y  lo,  ant!  ncipl  by.  th.'  survivor  or  survivors  of  two  or  more 
morlpas.'c.s  or  lb.'  i.-nonal  representatives  of  lb.,  survivor. 

(I,)   r,  (',.  r,.  0.  I'l.  s.  I. 


»1HT.    ms.„,„.;K,N„  T..K..AN,.Tm.KSA.Ts      3., 

?l^7.   Ih\,l,„n„    „,„/,,■  IIh       ,,„I  Tith.s  .1,7,. 

'        ''■'■'"'  '""""■  '"■  "•^'"^'•'■'-   '    ■'  lan.l   to  tlu.  ,„,.,UM«.v    Im, 

'-■■n....,   .s  .,,,„•„,    ,„..n.|v        ,.     Th..n.,„,v  tl,..  ,n..>-,«.«e,. 

'"";  ""  '""""  »"  '"•  '•'■'•""V-.V..I  .,a  ,,.,  m.nt  .„•  ,1,.  ,u„rt«a«o 

""I -i -h.ru.., l„..s  ,,„.,, ,„,,„„,.,,„ v,.y.,;..,..,f,h,.nH.,.,. 

'""'"  r  "^!""'  '"  ""    • '^"^'" 'lM'n..T...n  lH.s,  ..n.itled. 

■■-'i^'ii.ti.        r.l.T.ls  UM,    Til..  Stat.,  of 
•'*'■"     "''  'I'  totiin..  iiri  th,"  ri.jfistcr 

-'*"      'i'"'  .lis..li.iri'.    is  simply  t<. 


.IS    IMkIi'I'    |!||.  s 

th.'  title  is  Ih.i! 

■111(1  th..  I  nVi't 

-'"•t   I  ill  III'  ill.' 

til'-  cstal..  ,<\' 

It    is    |ir.i\; 

ir.S.AI.    I'M.!,  ,■ 

«I2,  [,■,,„„ 
iMortKaj;..  or  .11. 
liiiri  of  Biioh  111 
land  roni|)rls.d 
111.  r<.by  sfcin. 
ii'Kister.   noting 
wliolly  or  pari 
said,  as  tlif  .  ,  ,., 

such  niortpas;  .  nt 

in  siirh  m.  a.iiii 

ll     is    I  i.le.l    i 

I!) 1 7.  s.  ir-    as  f.illd. 

>«H      (1)    l|,on  I, 

(a)   A  la.  Ill, 
ttlli  ^   .i.  n; 
gage  o 


i  1 

'lit. 

idiin  f 

..ny   in. 

incc 

;<(i 

or 

aiii 


ilcni  w; 


Hi   ll     |'in|...ilv      A.'l. 


i    I  of  discharge  ..f 

mK   lilt-   wliolo  .(r 

;«.  or  pan  of  111.. 

"  uiorah. ,    fiom  the  moni.yK 

<hi4i.   runk.    i.n  entry   in   llir 

•  nrumhranc-   is  disoliarKi.d 

■nd  Is  di.-rharK.d  as  afore- 

•1  Kiuli   .ntry   helnj;   made, 

I'ius.d  !.i  111.,  .x^.m  named 

'">     111.'    I.ailil    Titles    Aet. 


Ihi>  Ian. 


i.'Jtit^lrar  of: 

iischar«e,  duly  exfruted.  and 

-ia,  in.    wholi'  or  pan  of  a  niort- 

l.r.inc     (ir  !!),■  wliol..  or  a  part  of 


ler.ir,  eiiiapi  is^'d:    or 


(2)   S.'e  rhapt.r  In,   Tli,    l.,i,ul  Tilh 

(")    See  jtSlSl.  182  and   isi 

(ft)   Under  ss.  74  and  '      a  .si,„ilar  ,  „try  nnis.  1„.  „iad..  on  ,he 

N^ith  under  the  provisions  of  t!,..  slalul...  and   und,  r  s.   i:7  il.e  cer- 

tlficatc.  of  charge,  if  anv   ia..f=t  h-  (f.>i.,.,.ri  ■••    -r  i>     • 

tlon  proved.  '   '•''•""'    "•  ■"  "^  ^^-=^  "^  'i^""". 


:i;2       (  iiAi'iKU  \i\    iiisriiAitiii-:  (lit  iikconvkva.nck 

(li)  a  oi'iliniiilr  sl;;iiid  li>  a  JiidKi'  tliiH  piiyiiiiiil  of 
ilii'  wliolr  (ir  a  part  of  \hf  moiii>K  dm  iinrtir  a 
iiioi  tKilm'  or  <'iii'iiMilirani'(>  has  lurii  proNiil  l<>  liis 
Hat  i.tfact  loll , 

♦  lip  nui.siiar  sliall  iiiakr  an  intr>  mt  lln'  nulfl'T  that  iln'  mortvaj;. 

or  ttHiimhianrr  is  ilistliarci  d  wliolly  iir  in  part,  or  that  part  of  tin 

land  1^  disrliartrd.  as  ilir  <  ■i-i'  may  tir, 

C.'t    Ipoti  smli  Miliy    li.in„'  madr  itn'  land,  or  tlir  mlatc  or  in 

Nrcsl  in  111,-  land,  or  n,,-  poripin  of  the  land  mi'ntloinil  or  n  fi  rri  d 

to  (III  r.  in  sli.ill  fiasi-  to  li.    h.ililr  for  siirli  jinni'lpal  ?iim  or  anniiil> 

■  II-  lor  ihi'  isirl   tlurnii'  riMiiioiMil    iii   ilic  inli.v    as  ilis<liar;;iil,  as  tlh 

lasi'  itiay    1m', 

I'riiv  i^iniis  similar  m   •,'•'<■'■]    In  llmsi'  ul'  llii-   S;isl.-ilr!icuaii 

slatiil''  aiy  i laiiicil   in  tlu'  I. ami  'I'itlis  Ai'ls  nl'  Allicitii    i  </ i 

.i.iil  ill.'  \(iitli\Mst  '1'.  '  I  iliii-ic-  '<  '.  o\i'c|i|  ihat  tlic  lasl  III!  II 
I. mil 'I  sia|i|!cv  prmidr  |o|-  tin  ptcKhiiMiini  nl'  llic  iiini'l ;:a'.'i' 
'If  ciii'iiiiiliiMiirr  liaviipj-  . mldisiil  ttii'iciiii  or  allai'liiij  tlicnln 
.a  rri'i'  |,|  ,,!■  ai-kiMiwlcl'/imai'  in  'ln'  |>!i'si'ril"'i|  I'Driii.  ainl  llic 
A'lirila  s|..iiii|.  .-ilsii  [iiii- 'ili's  ll.al  "uhrrc  it  is  slalcil  in  tin 
iiinri'.'a'.'i'  CM  1  nriiiiilii  .■iiii'r  llial  llic  iimni'X  has  lici'ii  a  l\  .-iIotiI 
"•■I  .1'  111  .ici-iiiiiil  "  tlu'  i(cci|i|  (.r  :icktl(i\vlc(lLriiii'Mt  Iliav  In' 
^r.!iiril  li>   " '  I  la'  sur\  i\  iiiL"'  iii'U'tua'.'i  1   iir  cimuiiilira  iici'o.  " 

ll  is  |.rii>.  itj.'d  in  Maiiildlia  ifi  tl.at  i  l' a  iiiniiiraonr  jici -^ 

I'nliMiil   1.1   I  a;    (.iV  a   iiiin-iuairi'.   allij   I'lo   iiiM|-tc^a,L;ri'   is  alisiiil 
ffi  nil  llir  |iiii\  !iirr   ami  lli'  IT  IS  iio  iMi       ;  ill  till  jif.  i\  jm-c  ail  I  ii 
iiii.'ir.l  Id  iii-fi\i'  till'  imiiii'V  an.!  cm  i  iito  a  disi-liaioi".  al'tir  I  lir 
.lair  ,i|i|..iiiiti  ij   I'lif  tin     rcii  Hi[  linn   111'  llir  imnU'a.ji'.   |i,a>  in-  nl 
tii.av  }»■  iiia.li'  111  llit>  |ii  .i\  liiri.al  i  ri'asiirrr, 

((•>  rU7  (.'nd  si-s.s.K  r.  is.  s  lis,  I'nuisioii  is  maclr  li>  s.  ll!i 
lor  III.'  iliscliarL;.'  of  an  (•nniiiiliiaiic-.  .  and  by  ss,  "in  and  .".4  lor  llic 
iiiakim;  ot  an  .nir.\   on  llic  diiplical.'  ccrtiliratc  of  title 

('/)  rioi;.  c  L'l,  .s.  i;:\  as  aiii.ndid  by  mil  12.  c.  4.  s.  ir,.  Pro- 
vision is  al.<o  made  by  s.  71.  as  atinndid  by  "ill-12.  c.  I.  s.  15.  lor 
llic  production  of  the  ccriiticat.'  of  rhar!;c.  if  any.  m  proof  of  ns 
loss  or  dcslriu'lion.  and  by  ss.  -it  and  2.a  for  ili.  iiiakini:  of  an  ciitrv 
in  the  duplicate  crllflcale  of  liil.', 

(c)  li.S.C.  V.iW}.  c.  110.  s,  Itio.  I'rovisioii  is  mad.'  In  s  II  lor 
llic  iiiakin>;  of  an  i-nlry  on  the  dtiplicatc  crlincaie  of  till.'. 

(O    R.s.M.  V.tn.  c.  171,  9.  125. 
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J1H7     l>IS<II AliliK   INDKU   Till':   l,VM>  TITI.KS  ACTS.     3l"9 

III  SiiNkiilclii'wuii.  Allicrtii  ami  tlic  Nnrttiwc  -t  Ti  iiitm'iis 
'(/)  it  In  |)rii\  i,|(<|  tliiit  if  a  iiiiirti:ai,'()r  hccnitii  s  ciiiiilrd  ro  p.-iy 
iiff  the  miiili:iiir''  iiimim  y  ami  tlic  rruMstt'icil  niiiitifa;.'!  !•  is  atistiit 
Mill)  tliiri'  IS  III)  piTsnii  lllltlliili/i'ij  li,\  ici;isl('i'i'(|  |iiHM  r  111'  al 
iciriKV  111  L'ivc  a  fc<'ci|)t.  at'tci-  tlir  ilatr  aii|iiiiiil(  ij  I'm-  iriii  inp- 
I  lull,  a  .iiiiii'i-  iiiiiy  ilii't'ct  |iayiiit'iit.  in  ilu'  i-asc  nl'  S.isk.itiliiuiiii, 
111  till' |iiiiuiii'ial  trt'asiirt'f.  ami  in  tin' i-asc  nl"  Allui  la  ami  tlif 
Nnillnwsl  'I'lrritiirii'S.  In  a  I'liarlcicil  Isink.  Tin  S.-ivK.itrliiuan 
slaliili'  also  liMs  a  siniiiai-  iinivismi  it'  the  ir_'i>i(  r  ■.!  iiinit- 
LM'/ci-  IS  ijiiTasi-il  anil  has  im  iicrsuiial   ri'iiii'siiilati\r. 

Ill  Ontario  it  is  priiviiU'il  li\   tlir  I, ami  Titles  Ad.  U.S. (I 
i'tM.  r.   I  I'd    s.  :I7.  as  fdlli.ws: 


:17  (  I  1  Till-  priip.  r  iiiasn  i  uf  Mlirs  shall,  mi  ihr  n  i|iiisllinn  <if 
ilif  ri  i.:i>-i  It  (t  o«nir  of  ;iny  laiiil  ami  mi  itur  inimf  nt  ih.-  siii.-.r:ic 
tiim  of  a  iliiUL'i'  ttiiTcon,  or  iiiay.  on  tin  n'qiiisliion  nf  ih.  n nifi- 
ii  ml  own  r  of  a  rliarcc  or  of  lils  prrsonal  rrpr.st  inati\.  or  on  his 
ci  rlilicali'  o(  ilir  salisfiirtion  ttuirof.  iiotr  on  tlir  ri':;lst.  r  in  'h.  in- 
scrlliiil  luanmr.  Iiy  canoi'llinK  llif  original  intry  or  oi!iii«:s.'  'In' 
oissation  of  llii'  cliariii-.  iinri   tlirr<>iipon  the  oliartii'  .sli,^!!   1 1 :,  i 

(2)  Thr  iiKi.stcr  may  in  likr  manmr  and  wiili  ili.  |il<i-  effect 
Hole  tile  ii  ssiition  of  any  otlier  enriiiiil)ran(('. 

(?,)  On  llie  reiiiiisition  or  eirtiiirale  of  the  reuistinit  owner  of 
a  clniTe  of  of  the  I'irsonal  repri  si  nialive  of  sueli  owiur  miiiIhh  1/ 
!.'■:,  or  (•erltf>iiiK  Ihi  iiisi-liar:;e  of  iin.\  |iarl  of  tin-  limt  iloiilii'iii 
or  tile  (liseharf-'e  of  any  part  of  Ilie  niomy  thereby  s.  curi  d,  iK.  inas- 
!.  r  iiiny  note  on  ihr  re.t;ister  the  discharRe  of  sncli  land  fimii  Ihe 
ctiar;;e  or  llie  dischaii;,'  of  sacli  part  of  Ihe  Imim  y  and  llo  leiipoii 
iis  to  Hie  land  or  money  disohar.sed  the  cliarm'  slu'll  e.  asi 

(I)  Tile  death  of  the  liersnn  wlio  signed  the  n  ipiisiiion  or  cer 
tihoale  shall  noi   revoke  or  otherwise  affect   Ihe  same. 

(r;)  sask.  Niamies,  V<i'  (2nd  sess.).  c.  IS.  s.  12":  .\lia.  sialiites. 
inofi.  0.  LM.  s.  i;.-,:  R.s.c,  \<m],  c.  nn.  s.  102. 
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<'IIAPTKI{   XX. 

Kiuiri'  T(i  Assign  MKNT  ok  Mohki  mm:. 

il!)l.  KoconvcNiiiii'c  Id  tlic  piTSdii  hi'.st  I'litil  Icil.  p.  ;>"24. 

^H)2.  Stilt  111  ii|-.\'    rii.'-lit   to  iissiu-Mliiflit    <i|'  iiiiirluiiy:!'   instciid   >•( 

fci'iinv('>;iiii-('.  |i.  .'i'JIi. 

iVXi.  The  aiiit'iiiliiii;  siatutr.  p.  :!-J!t. 

iUH.  I'riiifitir.s  iiiiiilVtM'tcil  liy  tlic  stiitiilf.  p.  :):!(•. 

5195.  Assi'.'iiiui'iit  oil  the  .saiiii'  ttiiiis  ii.s  rccuiiveyaiK-c.  p.  :}:{,'>. 

5lll().  Stiitiitc  iKit  :ipplic:il)lo  tii  iMiiititiiM;i'('  in  posscssiim,  p.  ISIiti. 

§l!»l.  lOi'invi  ii'iiKi   to  flu   pifson  hist  inlitUil. 

The  ('fleet  ot'  ;i  lej;,il  iiuirljiMU'e  is  to  triinsfer  the  lei;;il  esliite 
in  the  l.iiid  to  the  iiiort<rii!.'ee  iiud  to  ereate  in  I'avoiii-  of  the 
mortjiaKoi'  a  ritrht  to  redeem  the  iiioit^ra^re.  'I"he  effect  of  a  sec- 
ond inortira^'t'  i.s  to  transfer  to  the  seeond  mort-iatree  tlie  ri<;ht 
to  redeem  tlie  lirst  mortfiajre  and  to  ereate  in  favour  of 
the  mort^'af;or  a  new  rijilit.  namely,  to  redeem  the  seeond 
mort!,'ai;e  ((/).  In  other  words,  the  morttra^'or.  In-  inakin-r  the 
seeond  mortjratre  has  interjiosed  the  seeond  mortxafjee  hetweeu 
himself  and  the  lirst  mortua-ree.  so  that  the  three  iiersons 
may  lie  thoiiirht  of  as  standiiif.'  in  a  row--the  fir.st  mort<;a};ce 
havin<r  the  lejral  estate,  the  second  mortfrafiee  next  entitled, 
and  lastly  the  morttrajror.  In  tlie  event  of  a  further  mort<;af;«' 
heintr  made,  a  siniilai'  result  follows.  Hach  new  morlsrajje  has 
the  effect  of  interpiisin^'  a  uvw  iiiorttiasiee  in  the  row  of  per- 
sons iiiimediately  prior  to  the  mort'_'atror.  and  the  persons  in- 
terested will  he  entitled  in  succession — 1h(v  first  niortfjajree. 
the  se<-oiid  mortuairee.  the  thiid  niortirafiee,  etc.,  th<'  mort- 
f^auor  ih).     Each  morttraire  after  the  le^ral  mort^ajre  will  ne- 


«13]. 


(«)   Cf.    chapter    14.    Triiiislirir    of    flic    F.qiiil)!   <if   lirrirmplion. 
I. 
{^)   Cf.   Larisdf-n.   Brlrf  i^urvii    of   EiiuHiibK-  Jtiri:;diclioii,  p.   ;♦. 
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§i!ii.  WHO  p:.ntitu;u  to  reconveyance 
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i-fsNiirily  l)c  lucri'ly  iiii  i'i(uitiil)lc  iiiiirt(,'iifr''  ((  ).  Imt  ciicli  of  tlie 
l>ciMniN  iiitcrcstrd  will  he  potcntiiilly  ciititlcil  to  \\w  IcL'iil  on- 
tiilc  in  slU'ct'ssiiiii.  ill  \]\v  event  nt'  prior  elninis  ceiisinj;  to 
exist.  The  niurtiTiiiror  nwiy  of  eonrse  at  any  time  convey  the 
land  absolutely  sulijeet  to  the  mort^ia-re  or  iiiortfrajjes  oxistinK 
at  the  time  of  eonve\anee  ami  the  y-rantee  will  fake  the  mort- 
L?ai;or's  i>laee  in  the  sneeession  of  [lersons  interested  ('/). 

No  pei-son  who  redeems  a  moiliiajre  is  entitled  to  eall  for 
an  assitrnmeiit  of  the  morttra^e  otherwise  than  by  vii'tiie  of  a 
eoiitraet  to  that  effect  or  liy  virtue  of  the  statute  iiientioncHl 
below  If).  Apart  fi-(»m  statute  or  a  spe<'ial  aiiTeement  a 
moitiiairee  on  beini.'  redeemed  is  obliired  merely  to  recotivey 
the  mortvriii^ed  estate  (  /').  The  mortiTMHce  is  bound  to  reconvey 
to  the  person  best  entitleil  to  the  (state  {(/).  that  is,  to  the 
owiiei'  of  the  e(juit.\  of  redemption,  if  there  is  no  .-iubseipient 
irKMUubraneer.  otherwisi'  to  the  tirst  subsecpient  eneunibranei'r 
( /(  I.  but  he  is  not  ■ol>lii;ed  to  eonve>  to  any  other  jier.son  who 
by  virtue  of  the  eonvey;inee  would  ai'ipiire  the  [>osition  of 
nioitifajree  in  (ii'iority  to  p"rsons  better  entitlecl  to  the  Ic^al 
estate  i  /).  If  the  mortira^jee.  instead  of  n>eonveyiny:.  <'xeeutes 
a  diseliar;;e  in  the  ^iiilutory  form,  this  disehartre  upon  rcjj;i«- 
lrati<)n  will  in  the  ease  of  a  reyristered  mortiiajre  opej'ate  as 
a   i'eiM)nve>  anee  of  the  estate  to  the  person  best   entitled    ( j). 


(()  See  oliuiitir  ."i.   I'.iiiiiliihli    Mm  li/nfii  s.   H'.i. 

((/)  See  cliiipler  14.  S13L. 

(e)  See  jltU,  Difni. 

(I)  Gooderliaiu  \.  Traders  Hank,  1S8H.  Iti  O.K.   i;!8.  at  p.  441. 

Ig)  Vi    rliaiilor   l!l.   I)i.s(lnir<)i-  nr  Itriiinii  iiimiv,   S1S2. 

(/i)  Siiiilli  \.  lir.'.ri.  1S44.  1  CoU.  ".."ir),  at   p.  .")6:!. 

(O  .liiiiips  V  liioii,  ism,  ?>  Swan  L'.t4.  ai  p  241:  hiuistan  \.  Pat- 
terson. 1S47.  -  I'll.  :M1.  at  p.  34."):  ("ol.vor  v.  Colyer.  I'awley  v.  Colycr. 
ISfiS.  DcG.  J.  ic  Sill.  CTi;.  ai  p.  *\n:  if,  L'l  lltilslnity.  Laws  ef  KnKland, 
p.   17i>:   Kislier.  l«i\v  or  Morljia^es.  Hlli  ed,.  p.  US!'. 

f,'i    .Sr,    chiLpii  :■   ifi    slSi. 
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CHAI'TKI!    XX     KHiHT    TO    ASSKISMKNT. 


!* 


-ilitL'.  Stiihihn-ii  ri<)ht  to  a.ssiniimott  of  iiiort(i(i<i<    inshiul    of 
n  ( tiiivi  iimici . 

It  is  iiMU  piiividi'il  in  OiitJirio  hy  the  .Moflfiiiu'cs  Ai-t,  K.S.O. 
1!M4.  ,-,   \]-2.  s.  :;.  ;is  t'lilldws  i/,). 

;J  -  (  n  NiHttithsliiiuling  any  sliimlation  to  tlio  contrary  wlu'i. 
a  iiii'i  i^;i:;iii'  is  cntiil.d  lo  ndtMiii  he  may  ri'(|ulr«'  llir  niortj-'a;:"' .  in 
siud  (ii  uhiii-:  a  crnilicatc  of  payni.ni  or  roconvi-yin,;;,  and  or}  llir 
i.iins  111!  uhidi  li,.  would  hv  tiound  to  n-ronvt>y.  to  assign  ttic  nioii 
i::\~'  ci'  lii  and  (iinviy  tile  niort>;ag(d  pminTty  lo  any  third  ijcr.son  as 
111.'  niii  i_,.-r.i-  dii.  (is:  and  ilir  inortuaKrc  sliall  !).■  iK^iind  to  assi^in 
and  iniu.y  accordingly. 

'-)  'I'll.'  riL'ht  of  ili.^  nioriirai-'or  to  ri'(|tiirc  an  assii'nri' ill  shall 
li'loni;  to  ;mi(I  111'  cai'aldc  of  liiinu:  enforced  hy  i  ach  incuinlii  alien 
or  h\  ihi  i,ioi'luai;or.  nolwlllisltindiiij;  any  inlennediale  inciiinliranc.'. 
tiat  a  1.  iiiiisiMon  of  an  incunihrancer  shall  prevail  over  iliat  ol  the 
p;ipi;;;m(ii-.  and  as  li,i\vprn  incuiiibraneers  a  reqniKiiion  of  a  ioior 
ihciiiiihi:,!!! ,  r  shall  prevail  ov  r  that  of  a  .sntisefint-ni  inciiinlnann  i 

(:;)  This  section  shall  not  apply  if  the  mortpaf,'ee  is  or  has  h.eii 
in   possession. 

Sili' -•-■    1    ami   :!  ar<'  ■leiixeil   iiu.ut   tlir   I'.iiun.^li   slaliile  of 

l'"^!,   (!  \    !.'.  \'.  e.  41.  s.   l.'i.  ami  siih-s.  2  li-(riii  the  auieiHlim.' 

s-a;ut,.'  ni'  l^vj.  4.')  Oi  4i;  V.  c.  :;!l,  s.  TJ.     Tito  words  ■■^iviii;:  a 

ei'i-iiiieaie  i.r  pnyiii(>nt  or'"  arc  not  in  the  lOiifjlish  siatiite.     As 

alrea.ly  jH.lnieil  nut,  a  certilicato  of  discliarirc  when  reLTislercil 

■  'lieiahs  ill  iintai'io  as  a  I'ccoiivcyii'-o   (/).     Siiii-ss.  'J  and  :! 

uill  lie  diseiisseij  later  [mi. 

The  leadiinj  ease  in  KiiL'land  as  to  the  ori-rinal  .statute  ot 

1^>^I  is  Tcevaii  V.  Smith  (  ii  i  in  wliich  .lossol,  .M.K..  says  loi  : 

■'\V..  must  ri'meniber  what  the  law  wiis  before  that  Act  was  pass 
id      A  iHorttai:or  had  only  a  rlMlit  to  redeem  and  to  have  a  recon 

(k)  Hy  s.  2  (d)  It  is  provided  that  "morlga.uor"  sliall  Include 
any  p.  i  sen  d>rhini;  lillc-  under  the  orininal  niort);aj;or  or  entitled 
to  ri  del  ill  a  inorlKape.  accordin.i;  to  his  estate,  interest  or  ri^hl  in 
I  he  iiiori;;aL:ed  properly,  and  "mortgagee"  shall  include  any  person 
denvint;  hill'  under  the  ori^:inaI  mortsasee. 

(/)   Si  e  cliapii  r  l!i.  hisrlKinji  or  Ifi Kinni/nnir.  !il84. 

fill)    As  lo  subs.  2,  see  SI!'?:   as  to  sub-s.  3,  see  Sl!M'i. 

(n)    ISSL'.  2fi  Ch.D.  724. 

((;)   ^ft  ch  r>,  724   at  VV-  728-9. 
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SIML'.   STATrTOHV   HKillT  TO  AS.SKi.N.MK.NT  ;;:;7 

!:•  I'll  I'lyiiicnt  (jf  iln-  moriBntc  drhl.  Hcncf  ;i  dilliciilly  ariisc. 
•■•'.•  :^  wrrc  willini;  lo  iiilii'iice  money  if  ili.y  (■(jiild  hu\,-  n 
■  I  111.'  iiiDrtwiui'  sci-urily.  hut  wcri'  not  williiiL'  ii>  iiilir  sc- 
■  111.  Illy  ffdiii  itii'  niorl.ijatinr,  dr<;i(lini;  iul«Tiii..liai.'  iinuiii- 
-  Ai  iliat  tiiiic>  Ihr  (liht  u:is  not  tran..r(  rahlr,  so  ilial  a  ii-wi  r 
1 11' >  was  iiidssarv:  lliirifdr,.  tlu'  old  dfcisiiins  ivm  M::Mt 
114  duwri  Ida!  a  iiiort.yau.'c  wilk  not   lo  In-  rc(|iiirril  in  i  mi  ilic 

■  1    Im  iim  niadi    liatdc  ui  ccsis.  wliicli  lie  iiiii;lit  Im  ,  if  li.    n.ns- 

■!  III.  d.Kl  id  a  tliird  pcisdii.  Nou  ilic  dil!iciilt>  ha,-^  l»  i  n  -m  i  id 
:  :;!li!ii,4  Ilic  di  til  t  raiisfc  ratilr  at  law,  sd  Ihal  lUi  pdv-.r  c:  al- 
;.•<  iM(Uiifil  and  all  (I'lpiiiid  of  olijiciion  on  liic  i.aii  i.t  a  hunt 
lo    MTii.jfi  r   ilii'   siiMiin:     is   taken    a\',a>.      Ii    can    do    h  ,t;    no 

'   i'l  aii>    way." 


The  wiifiN  ■'wlicrc  a  in.irl.jaooc  is  cutillcil  to  icdcin"  arc 
cxjil.iincl  |i\   .Icsscl.  M.Ii..  as  I'nMiiWs   ( jj  i  : 

•rilic  srciioni  savs.  ■\\li.r(  a  iiiorigauor  is  entitled  lo  i-iil.cin/ 
V.'.-ry  iao!i-asor  is  mliilcd  lo  ii  deem,  but  tliei-,-  is  a  diff.  iiiice  in 
III  ic  riuiiis.  \\  le  re  iliiTe  is  one  iiidit^audr  and  oiie  nidi  li;:.i;. c. 
II;  le.  df  ciiiirsc.  his  iij;lit  m  i-ede.iu  is  aliscliil,'.  lint  where  there 
ale  s  \eial  siicecssivc  nidrt.;;ai;ei  s  the  morlt;a;;<)r  can  redeem  Um  n.  \t 
(d  him  wiihdiit  rcdeemiim  aii.e  other:  Inn  if  he  wishes  'o  ledeeni  anj 
aiioiioi  iimrt.ua.uc,  he  must  also  redeem  all  those  who  arc  hetuccn 
Ihal  nioM^a^ce  and  himself,  .\  miisnc  mori^aye  ind<  id  is  in  rather 
a  voise  |io;  iiidii  than  ihis:  for,  altlioin;li  he  is  eiiliiled  lo  ruleeiii 
llios'  aho-.e  liipi.  he  cannot  do  so  withoiii  loreclosin.-;  those  h  iv-.e!! 
hiiiiseir  and  ilie  iiliimalc  ciiiiiiy  of  redcmiitidn  ((/).  So  ih  ci  ihc 
words  'uh'  r.'  a  iiior'i;aj;or  is  ciHilled  lo  redeem'  really  includes  i  u  ry 
nidi'iua^ior,  eve,  [,i  a  mdrt.aasdr  who  is  precluded  b,\  some  sjiecial 
li  rni  in  his  moi  i.uaue  deed  from  redeeming  widin  a  specilic  time.  For 
allhoimh  ihe  law  uiil  not  allow  a  nionsiufior  to  be  precluded  from  re- 
de, niim;  alioteiher,  >cl  he  may  be  precluded  from  ridiemiUf;  for  a 
fi\.d  peiiod,  stub  as  tivi-  or  seven  years  (r).  Thai  is  why  the  woids 
■where  a  morluanor  is  entitled  to  redeem'  are  inserted.  'I'licy  mean 
where  a  mortfiagor  is  not  pri  eluded  from  redeemin,y  foi-  a  c,  i  tain 
liiiii'  b.\   some  special  siipiilation," 

.\  iiMHloao-iir  who  litis  emiveyeil  ;i\\m.\  tile  e(|iiit\  of  reiiciiip- 
tiim  ae(|iiires  ;i  new  riulil  tn  reiicciii  if  Iv  is  sued  nn  the  cuv- 
rii.-iiit   I'lii-  iiiiyiiierit  aiul  licenmrs  aoain  a  iii.ii'|oao(ir  "eiilitlcd 


(;))   Teevan  v.  Smith,  ISXL',  LM  Cli.  1).  7Jt,  at  p.  729. 
('/)    See  chapter  25.  Artinn  Inr  UrdrniiitiiDi.  S257. 
(i)    See  cliapter  25,  ii2D2, 


•''-*'  I  II  M'TKI:    \N,    K'HIHI'    to     \:-S!(iNMK\-r, 

'"  I''''!' ■■in"   ^^:I|l:n   !|i,.  iiH,i,ii,,M  ,.,■  ,|„.  .,,:,nilr   1 1'  llii'.,    .iiv  ii,, 
"■ulisr.ni.'lll    ■■lh-n|lllil',-||li-i'|  ^       >  1  , 

''■'       '^'V     '"    111"    n,r    ii   II  ;    ,,!■    th,     .1;,!,,,,.    i:,.^    hi    I  I;c    vu^nls 
'■''"•^''■•I'l  "I'  I'l'i'.M'viiio.'     .1.^,,!.   \|  i;     v-iv>   ,!■: 

"■'■'"■''     !''■'      ^■<'l..ll|     ,-;t>..     'i;,.     Miai;     IM..,      |:,r,wl-     1„    l,,|„i,v     Ul, 

iiHirl:;:;!;.,-.    ,  n.-i  .^.d    „t    i  >■,■,, lu  ..mii-,    ,i!i(l    iin    i;,     irni.s  nii    v\l,uh    lir 

"""'■'  '"'  '"'" r.  .Ma.N.  i„  ■,..,,„  -h.    ,,,o.i^,;,:,    ,1,  l„   ;,,„|  ,,,ir,.v 

""■  '•""<--^'--'<i  IT ri>    1,1  aii>    ihini   ;...|.m;,i.-     Ii   i.-  onlj    ■,iisi.ail  (.1 

nioiu.Miiu,'  Th,  Mil, ,1,1  ^vMiMhs  !«,,  iliiiu.s:  lii-M.  ili:ii  ,1,..  i.u.n 
^;iL:.-,'  i<  l.i.iiiul   ,,i  iv,,,in,.>    I.,  ih,.  |„.,>,|„  M|.|.|yii,.;   ),,  ]rivi.  :.ii.i.  sr- 

onilly.  ,|,i,i   Ih,-  inin-f,  !■  is  i ii;s,,:i,l  ,,(  ,i  ?•,  <',,iu,-;/Mn,-,      'I'h,  n  sr,. 

I, OH  ii  u,,ik:..  WlMiv  Ih,,,.  I,,-,.  I,,... I  ,.,,,1  s,  cond  iiioi-ipau.s.  an, I  ih,. 
Ii,sl  niiiima;;,,  has  iimi,.,.  „f  il,..  s..,.,,ii,|.  »hr„  h,  is  |,a.,l  ,i|T  I;,,  h,. 
c.,!ii„s  a  tnisi,,.  ,,r  III,,  h  .^al  ,sia,,  to,.  Iniii  Th..  \v,,i<l  ,v,,,n\.>-  is 
"■'■  !"■"!"  I-  uiiid  1,1  us,-:  il  is  sMiiily  a  r,.c(,iu  lyan,-..  If  ih..  Inst 
iiio|i;:aL.  ..  IS  |Mi,t  ,iiT  In  ,1,,.  niipi  i  uai;i,r.  ii,.  is  luil  li,.i.ial  in  r,|.|iiiv,-> 
"'■■  ""•"'■  '"  I'll".  I'"'  il  11-  i>  !'-'<l  nil  hy  I'  ..  sicmul  iiini-ua.^.,..  h, 
h,  IS  ImhiiiiI  i„  |.,,„Mv,.>  ii  1,1  hii  ,.  11„.  ,  ,.,,11,1  innilLiui;,.,.  is  a  iiKin- 
Uiiu,,!-  iiii(l,.i  111,  <l,.|iinii,,ii  ,,r  th,  A,.,.  H,  is  an  assi'^ji  of  il,  lani-I- 
Siimii-  ami  i...  ..iiiill,.,!  1(1  i.ih.ia  It  alM'^ars  I,)  iia  that  ii,i  i„.|.Min 
•  an    I'.a;!   hints,  H   „f   jsiihs.   Ii    \\u.,  is  iint   ,niiil,(i   ;,v  rail   lia-  a    r,' 

'""^'•■""'■'    '"  I ^'■'••'  li-'"ii  ih,    iiatiiiia;;..,..  Th,    Ail   ii.  vvr  iiil,  Mii,,l 

I"  111'.,;  aii,>  ihiii-,  ,11  th..  ;,.  |.«,.M  uh,i  was  .|ii,il,il  tn  ,.ail  t,,r  a 
r..|.,ai\    yaiK,. 

"Thi  r..  I.-  aii,)ih,.|.  |.,iiiii.  uhiih  ,1,,,  s  n,ii  ai'is,.  m  il;,.  \  i.  u  ..ihi,!! 
I  lak,.  .,1  Ih,  s,(.liiiii,  hill  uhiili  I  ii,a>  na.niiiin  l.:v,  r>  piismi  ulm 
IS  h,.h,ii,|  ih.  tiisi  niorti;a'J,.,  i-  .Mtiihd  i,,  r,it..iii.  and  is  a  miii'i 
:;a^(ir  Ajihiii  ih,  incaiiiira  ,11'  ih,.  s,(ii,in,  and  il  Ih,  r,  aa,.  snMra.l 
sure,  ss,\,.  ii,,iri^au, ,  s  <il  ih,.  sani,.  iiinrma:;,)!-,  uhiih  ,il  ili,iji  has  a 
li^hl  in  i.rinTily  tii  ili,  ,,ili,  is  t,i  ,all  iijion  Ih,.  lirsi  inm  i-a?;,...  in 
assimi  Ih..  iiiortuaL;,''.'  Ii  lunsl  h.  iha:  iin,'  wh,,  is  n,.\i  lo  him.  Th,. 
Mrs!  jiiiinihraiir,  r  has  ihc  tii-si  i  iuhi  m  iid,,  ni.  and  it  is  inipossihl,. 
to  su|,|i,is,.  ihat  il  was  ini.iid.il  .hai  a  [.uisii,.  ludiiuaj;. ,.  was  m  hav, 
ill  ii'-;hi  In  (.all  Int.  a  i|.ansf,  r  nl  th,  lirst  iiiormuia-.  hilon.  nn,'  whn 
is  ininr  in  himself. 

■'11   IS  alh.L'.'d  Ihat   tli,.!-,    was  a   i..n,l,.|.   in  ihis  ,  as.    h\    ih,.  iia)i-i 
ua.^nr,  Inn   a  l,.iidir   is  nol   iiaymi-iu:    and   ai^cnrdini..    in  my    view   of 

ill,'  cas,.,  il  wniiid  hav,'  hi'cn  inimali  rial,  ex  en  if  ihiti.  had  I n  acliial 

|ia>  111,111  hy  ihi'  niort.sja.unr.  If  l),'fnr,'  ih,'  rcicnviyaiu.,  is  iiiad,.  III,. 
.  i-niid  m.iii.;ai;, .'  rails  nn  ih..  tiisi  in  i.,(.nii\,i>  h,.  miisi  luiv,.  Ilin 
I'i'i'    ii.i;hi       II.    is  III..  111,11  lua.-inv  ,il    'h,.  isiai,.  as   In  iwiin   hinis,'lf 


!s)    <j!i.  .  ns  r,ill.  u,    ,    riaxinii,  l^llt.  _■.',  O  i;    JS-J,  at   |>    :'H!i. 
■  '  '     I".  .  \.iii   '     >,  litli.   |vN_'.  .1.  1  I,  II.    ,1't,  .11   |.|,.  7_':i,  7:',. I. 


/ 


M  m'''i':'-:mm.rM-'m^^^^w^:^^H!mmmiimiiti:i^'''f^r-: . 


» 


i\:>-:.   STATl    i-OliV    IJKiHT  TO  ASSKiNMKNT  -jf, 

and    .ill    li.'hiiKl    liiiu.   and    hr    lias    ilic    prior    ri;;lii    ii>    r. quire    a    r.- 
roiivi  vanci-  or  a  Iranslcr" 


t 


/ 


'  I'':;.    'I'lii    .lull  iiiliiii/  \'iil nil  , 

All'T     tlir     ll(<'iNinn      l!|     'rr,.\;Mi      \,     Sniilll         r.    ,      l||r      KiimHsIi 

staliilf  nl'   |,ss|    ,,.,    uas  aiiii'ihlcd   li>    the  ikLIm  nii  nl'  i  h,    pro 

\  i^ "  'lii-ll  's  IHHV    I  .i|||;ii I   ill    |;.s.(  I     |!tl  I.  c.    I  rj,  - 

•J.   as   tnlinus; 


-nil  ; 


I-)  'I'hc  ri,»lil  ul  the  iiiorlKaKiir  lo  ri'iiuirc  an  a:-.-imiiiiciii  .^liall 
liclii!;:;  Ill  ;ind  lir  caiiahlr  nf  luini;  .nlorcd  |j.>  ladi  'IimuiiIi;  i.iurr 
'"■  ''  ''!<■  luoilsat;!)!'.  nuiwiih.siandin.i;  aii>  iiii.  ri  i.  dia'.  iiaMiii- 
liiaiir  ■:  l>iii  a  rr((iiisiiiiin  uf  an  inciniihranc.  r  shall  pr.Aail  os.  r  thai 
|>I  ill"  niiirlKa^iir.  and  as  luiH.in  iiRunihranci  rs  a  ii'iiuisiium  m  a 
|irii,i  incuniliranirr  shall  prevail  (iv.r  ihat  of  a  .siibsrqu.  ni  inciiiii- 
lirancor. 

Il    lias  liccii   said    thai    llic    aiurinliiiriii    ii\  nrillid   l!i.-  i  mii- 

stlllrlidll     plMccI     11). nil     Slll)-S.      1      ill     'I'ri.Mili     \.     Sl!l!lll.     lialllclx. 

ll.al  \W  iiKirl-a^rr  c-nuM  lir  ic.|iiiiv(|  In  liai-lii'  llir  nmiioaiir 
"ii'>  •!'  'Ill'  ilirivtidii  nt'  tlic  prrsdii  wild  was  iiitillr.l  Id  a  rr- 
'•dii\ryai!ii'.   that    is.   t!ic  !iisl    siil)s,.,|ii,.||i    ,  iicmiilii  aiin  r   i(/-l. 

Tills  s),i|,.|lH'llt  is,  llducvrr,  slisccptllih'  d|  llrill','  lirsulfl.M 
slddd.  iiiilrss  il  is  ipialilicil  |i\  ri'lVn  lie,'  id  thr  dpiiiidii,  r\- 
pivssr.l  thai  the  .■hVct  nf  lhi>  aiiHlli  1  liMn |  is  Id  .■diilinu  liir  ,\y- 
'■'s  dii  ill  'I'l'i'vaii  \.  Siiiitli  sd  far  as  it  was  ih.rrr  ImM  thai  ihr 
\Mirii  "iiidii.j-iycir"  ill  the  priiici|ial  art  imaiisthi'  p.isdii  u  hd 
has,  in  piicirity  td  all  dljici-  pcrsdiis  iiitrn  sird,  l  hr  ri-ln  id 
•■all  iipdii  tlic  tir.st  iiiortj,Mtr('i'  to  transfer  thr  iiidrl^^'a^i.-,  and 
td  have  iiiiafl't'ctcd  thai  dci'isidii  so  far  as  it  !..\s  ddw  n  tin 
mil-  that  thr  cdiiNcnt  nf  a  iiicsud  cnciliiilMain-cr  is  sii||  ncccs 
sai\  Id  ciiahlr  -I  siil)s(M|iiint  I'ncuiiihfanccr  m-  iln'  iiidi  tuau'dr, 
as  Ihc  iMsc  may  b.',  to  fc(|iiiri    a   transfer  instead   df  a   leiMiii- 


^., 


{II)    ISHL',  L'n  ('li,I).  724.     S.'e  S1!'L'.  SK/irii. 

(r)    I.e..   siihss.  1  and  .1  of  H.S.O.  IfiK.  c.  II:',  .s.  :',.  See  §i:ii',  aiiprii. 
("  )    '.'I   llalsl)ar,\.  Laws  nf  Kn^iland.  |i.  ITi',  noli    (d). 
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•  HAI-TKI;    W     KKiHT   TO    ASSICN  MKN  T 


^'■•■•""■''    '  '"•      I'    i''  ''•■li'l   .■il>H   thill    111,,   aiii.'ii.lii,.,'   Mcl    llnuws 


iipdii  ilir  iiiorlyii;,'!'!   tilt'  liiinicn.  t. 


ly  siih.ii'ct,  lit'  ,| 


wliicli  he  was  iiiil  pi-c\  iiiiis 


iti'i-iiiiniii','  wliicli  an 


iiMiLT  M'Vi  ral  ('iiiMiHilirMii 


irs  w  till  iMa\    rr(|uiii'  ai 


ati<i  that  t 


lUiifaii  as^iviiiiu'iil  is  ciititlr.l  ii,  |iri(p|it\    ^  1/ > 


il  I  111'  iiicriirav'"'!' caiiiint  -iat'cK  tiaiisf. 


I   1  ill'  iuiirl'/,i'.'c  ti 


tl 


II'  iiiminaLrnr  or  his  tii>iiiiM('c  withcnit   llic  itm 
■■lii-iitiilnaiii-.'is  ,.f  uhi'si'  I'liaru'cs  he  has  ncilic,.  , 


•I'lll     111     |,I||M|, 


Wh.iv  I 


iir  I'laiiitiiVs  ill  a   ropccjnsiiri'  ail;oii   In M   iiixi. 


:i  .!i':iit  I-. ■^^  Has  ci! 


•'Mil  aii'l   r..Hrlh  riiciitiiliraiH  I's  anil 

lini.j    ri,,-iiMil,rai|.Tr.    a    >|m  .-lal    ih,-,,>-    ..as    iii::.|i-    pr.r/,|iri 

"-''*•    'tlvl.    thai     III    ih,     CM'Ilt    1. 1'    1h,-    jciiinv.vs    ir.hil,,:!,,'    tl 


plailitiirs.   thr   iijaihtil'ls  as  fniiitl 


I  I'lii-unilii-.- crs  sniHil,!   have 


il  riiilli.'r  iiri'i.ni  wiihiii  which  In  I'cilcitu  aini  tl 


till    ll|'  ■:!    !  il 


lKi.\  lii:i  In  II;,.  j,,iiiln'ss  illl   iliiil    shouM   I),.  iMiiiaj  ihi,.  ii|,    I,   III,, 
liikiiiu  el'  th,.  Jicciuilt   she  shmij,!   |.,.iivi-,v    iiial   iissiuii   In   iImih 


llij..'!    t,i   I  I 


U'  .jiiilltHf,'.   Iil),.rt\-   licit 


I'-l'  ii-si'r-\, ,!  In  ;in;.|v 


iim  'il';.    I,.  hii\,'  ih 


,'  ,.i.n',.'yiiiii.|.  iiuil  iis^iinmi.-iit  niicic  i,,  i. 


!M.    t'rinnlii  s  iiiiiiffiihil  hu  tin   sliit\tli 


\VI 


I, '11  il  tiioflL'iiiro  is  piii.i  ,,fi'  the  stilt  III,'  1111,1,. 


r  il'sciKsiiiii 


pnivi,l,.s  ill  ,.|r,',.t  thiit  1I1,.  jiciMin  who  in   i.!i<irit\   to  all  otli,.i 
IK'isnns   iiit,.|.cstc,|   woiij,!   h|.  ciititl,.,)   to   f|.,|uii|.  ii    1 iiivcy- 


iHi,-c  of  ih,.  cstiii,.  I'li'in  th,.  iiinrtt 


-'ic.  |iiii\    li'i|uil'c  t  Ik    iiiort 


■iij'i'    III   traiist'i'i-   the   inort'.'ii'^,.   iiisl,iii|    u\ 


i-sliil,.,  hut  it  .liH's  II, it  iiiak,.  iiiiv  ,.| 


ri',.nll\i'\  M|.^    Ill, 

limbic  ill  111,.  pii,iiili,'s  iiil(.r 


('■)    Cioi,.,  Liiw  of  .Mnrl,K;i;;c.s.  Sth  cd..  Mil.  :.',  |p.  Illl. 


iMiii.'  Kin 


niiird  V.  Tr,)lloii(.,  1SS8,  Sti  Cli.  I).  CSl',.  iuid  W  ,  si    I 


I    l.,>li(t'i!i  ('(1111111.  i-,.|al 


liiink  V.  I{,  liiiiic(>  l',.riiian(.nt   liiiildins  Siiciiiv.   Issr, 


rii.   |i.  11:,  I. 


To   til,.  Hiiiii,.  ifftTi,  S(.(.   FisliiT.   I«i\v  of  Morlv;af;,s.  r.ili   ,,!..    |,.   !isH: 

Li.it<li  V.  I.,>i(rli,  1901,  2  O.L.R.  L'nS.  ;U  pp.  23t).  i;,'!7. 

<;/)    I.citch  V.   Loltoli,  niDu-ii.  citinR  Fish(.r  on  .Morlf;a.i;<.s, 

(?)   Fish,  r   V.   M(iitf;af;i'S,  lot.   ,!(.,  approv,d   in   In    r,.   Masnt.fa 

Tiiup  Co.,  Moldcn  v.  The  Company,  [IfllS;  W.N.  31S,  S4  L  J.  Cti.  814. 
(c)    Sr.iiih.tt   V.   lIiKk.th.   IN'JU.   44  Cli.U.   1,jl. 


iV.H.  IMMOIUTIKS  UNAFFECTED  HY  THK  STATI  TK 


HIU 


\ 


He  i>\'  llic  iifiMiiis  iiiliTcsti'il  1^).  Tile  cases  (Icc'kIi.I  -hit  tlic 
|)iisMii'^  1)1'  the  statute  may  tlierefufe  lie  used  In  illiiv  ,,ii.>  |lie 
(lUeNliiiiiK  of  pr'iority  whieli  may  arise  as  helweeii  the  iiiurt- 
fjaijiij-  a  I  111  tile  seeoiul  iiiiirtiiaKee  ami  as  lietweeti  tin  mm  i^.i'^itr 
ami  till  assitrnee  of  the  equity  nl'  reilem|itiiiii. 

As  belueeii  the  mnrl!,'a^'"i'  who  has  [laiil  oft'  the  lii>l  iiioi  i 
uauv  .inij  the  pel  sou  to  wlioiu  he  has  made  a  seeond  moiluip^'e. 
the  lallei'  is  iiitilleil  to  |irioi'ity.  aiid  the  lii>-t  morl'ja'jei',  on 
heinLT  jiaiil  olV,  must  not  assi!,Mi  lus  iiKU'tjiaire  to  the  m"i'iLM';i>i- 
or  his  iininiiiee  without  the  eoustiit  ol"  tiic  seeouil  iiiorlu^iuei 
((  ).  Siinihirly,  if  the  lirst  mortjra'^'i'e  is  himseh'  the  .s'enn.i 
iiioi';l';il;i'i'.  under  a  mortjjaiie  fi'om  the  same  luoi Ilm'joi'.  he  is 
enlllM  '!  \'uy  his  own  iM'oteefiou  to  refuse  to  |,rive  the  iiioil'_':ii.'oi- 
ail  ii---  .  iiiiieiit  of  the  !irsl  niortija^ie,  just  as  he  would  lie  eii- 
tiiled  111  refuse  to  reeouvey,  cxeppt  subject  to  the  second  niort- 

I>iil  the  case  is  different  if  the  first  nioi-ttjatree  holds  a  sec- 
ond iiiorti^aire  made  not  by  the  orif;ilial  !noit<.'ai.'or  but  by  a 
pun-hasir  of  tlie  e<|uity  of  redemption,  as,  for  iiistaiiie,  if  a 
morlt'n'.'c  is  made  by  B  to  A,  a  conveyance  of  the  land  \i\  I! 
to  ('  Mibj.'et  to  the  mort'.raLre.  and  then  a  second  moilLMue  b> 
<'  to  A  The  oriifinal  mortfraf^or  is  under  no  i'esponsibilit\ 
for  ihe  Mciiud  niorl<;a^'<>,  and  if  ho  pays  off  the  first  Tiiort'iatre 
there  IS  no  equity  in  the  mortija^'ee's  favour  as  a'_'ainst  Ihe 
moi1'..'a.'ni'  whieli  wotild  entitle  the  mortf;airee  to  refuse  to 
frive  the  iiioit'_'au'or  an  iissifiiiment  of  the  tirst  miu'tjiaire  (r). 

The  ipieslioii  whether  the  orifjinal  morttraLror  is  entitled 
to  keep  the  mortfrajrc  alive  as  a  first  charge  on  the  l;ind  as 


■ 

ri 


('')    See  Sjilfi2  and   193,  supra. 
(I)    Teevan  v.  Sn.ith,  1882,  20  Ch.D.  724. 
(«/>   lioe.rs  V.  Wilson,  1887,  12  O.P.R.  322,  545. 
(«■)    Kinnaird  v.  Trollopr,  1888,  39  Ch.D.  63fi;  Wlicclcr  v.  Brooke, 
1894,  26  OR.  96. 
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ll'.  (Ill  the  (jthci-  hail. I.  tlic  ((luity  of  ic.lcinptioii  lias  been 
aNNi-riicd  ill  such  circiiiiistaiiccs  tlial  as  iHtwccii  the  nioitira;.'!!!' 
and  \hf  .isNitiiicc  tlic  I'iiiiiiit  is  lialilc  t..  pav  the  nii>i-1;.'aLrc,  thi 
m(>rlLMy:iir  on  [layiipj  thr  iiiorlyatic  is  no!  cntillcl  to  rc.niiiv 
it  to  III'  assiifiicd  to  him.  Ixcaiisf  the  k('C|>iii:,'  of  tlw  i-har^i' 
alivo  uoiiM  lie  inconsistfiit  with  liis  oliliiiMtioii  to  -iivc  llic 
land  to  tlu'  assitnii'i'  free  from  (•iiciiiiiinaiicc  i // i , 

A  pnichasci' of  the  ('(piity  of  ndciiiption  iiia\  ndrt m  tin 
liuirtjjau'''  as  fully  as  the  iiiortirai.'or  liiinscif  ini'.dit  have  dom-. 
and  on  the  same  tcniis.  luit  the  purchaser  of  an  cipiity  of  rc- 
diTiiption  Milijcci  to  a  chariri-  which  is  liis  own  proper  deltt, 
or  which  he  is  under  contract,  express  or  implied,  to  ilischar^e. 
cannot  keep  such  eharire  alive  a>^'ainst  a  mesne  inciiiiihrance. 
which  In  the  terms  of  c.iiitract  of  pui<'hase,  express  or  im- 
plied, the  purchaser  was  also  hoiiinl  to  discharjie  ((). 

.Morlu'a^rtM's  of  land  sold  it  suh.jecl  to  the  iiiortirai^c,  the  {nii- 
chaser  i/iviiij;  them  a  second  moil^ratre  to  secure  pari  of  the 
purchase  money.  The  purchaser  then  sold  the  land  subject 
to  h'  ;ii  niortirairi  s.  which  his  siih-piiicliaser  covenanted  to  pa\ 
off.  Siihsc(iiientl\-  tile  first  iiiorts;ai.'ors.  under  a  threat  of  ac- 
tion, paid  the  claim  of  the  first  iiiort<ra(rees,  and  took  an  assi^ni- 
iiieiit  of  the  first  iiiiu'tiraire  to  one  of  themselves.  It  was  held 
lliat  the  sulp-piirehaser.  upon  hcinsi  called  on  liy  the  first  m<M-t 
ijUKors  and  first  purcha.ser  for  indemnity  aL'ainst  the  iitst 
mortnaire.  was  hound  to  pay  it.  and  was  not  entitled  to  an 
assiirnment  thereof  without  also  [ia>iiii.'  the  secnnd  iiiort 
f?af;e  (j). 

The  owner  of  ])roperty  mortiiajfcd  it  and  then  sold  subject 
to  the  niortirajre.  taking  from  the  purchaser  a^  part  of  his  pur- 

(h)  Miiltlelniry  v.  Taylor.  1892.  22  O.K.  312:  Thompson  v.  War- 
wick. 1  21  OA.R.  Ii37. 

(1)  I..  ■  V.  Heaty.  ISyfi.  ',  (Jr.  3.19;  Tlionipson  v.  Warwick,  1S91. 
21  O.A.R.  t;37:    Mutllibiiiy  v.  Taylor.  1892.  22  O.K.  312. 

(()   Thompson  v,  Warwick,  supra. 
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:f:U  lUAITKK    XX     HICIIT   TO   AS.SIGNMKN'' 

'liiiM'  \n,>\i,-\  a  Mc.inil  inortkMk'f.  wliicli  \w  assiuMiiil  to  the  lirsl 
tiioilL'fi-cc.      I'lir  iniichascr  then  sold  to  a  silli-i.iiirliii.s.r.  who, 

'"  "I'liiiii  iiii  cxlcusioii  ot'  til II  the  lirst   iiiiirlt;;,jr,..  ..ni.iiil 

nitn  a  iMiv.'iiaht  uilli  the  iuoiIl';!-:!!'  to  |>a_v  it,  ami  aft.i  u.ir.lM 
^"'''  III'  I'Mipfilv ,  III  a  I'oiirlosiirr  ai'lion  llir  nii.ri  j.i...ci' 
'■iiiiiiinl  an  onli-r  for  IIk'  |ia.MMi'iit  n|'  tin-  lir.si  iiioiifa'.T  In  ilu- 
-nil  piiii-iiascr  uiiilcr  his  civciiaiil,  and  the  lallrr  r.  cUm'  i  lo 
|M>  till'  aniomil  .Jlli'  on  it  iinjcss  the  iu..rlL'au'<r  uouhl  a  si','ii 
111!'  iMorl.Mi:!'  to  iiiiii;  liiit  it  was  h«|,|  that  the  iiioi  I -a  .mt  uas 
n.il    liciind    hi   assign    iinhss   lln'   Mil)  pMivha.MT   pahl   olV   hoih 

IIIM,  I  LM'.'I  S     1  ^   )  . 

W  I'-i-.'  luo  niorli.'ai,'''s  had  hccn  ci-catcd  on  a  haviImM  In- 

'''"'■'    ■' ""•>    lands,    till'   ri|iiity    of   r.  ,|.  iiipiii.!;    in    <  ii  rli 

ua-s  afi.fuai.is  sold  at  a  slirriffs  sale,  and  the  |Miicha-.  :•  .  d 
<'\i'  !iic  |olor  iiHirt'jai.'"'.  it  was  la  hi  thai  flic  |iui  i-li,i--iT  i.  r,' 
'""'!"!  '"  i'i'"if>-t  Ihf  iiiortyai.'or  against  hoth  iniMinih  .:.  r.s 
was  no!  at  lilicrty  to  kfi'|>  alive  the  jirior  iiioiti.'aL;i'  as  a-.;  ,ist 
ihi'  ^(1-.,   .1  nioi  liraLTt'c   i  I ) . 

A  111-  iL'.i-cc  who  imn'iiasus  the  e(|iiit\  of  ndMiipi:.  n  is 
'"'■'■'■'!  '"  !<'''1i  Ins  laoM-aLrc  ali'...  as  a'jainst  an  inl.iw  ,  lo/ 
r-..'riil  -on  cTrditi  f  of  the  iiioil  i,'a 'j-or.  in  tla-  alisini-c  of  an.  aet 
iii.,nil'' ■-.  ill-  a  contiary  inteinlnn.  Init  vvlicrc  afli;'  iiiiivl!.;  n-; 
''"■  i.|,ii!\  of  iii|iiii|ition  he  releases  his  iiioiiL;aL:e.  th..l  is 
slniij   .  \  d'Tee   that    there  was   no   iiileiitioii   to   loe.'^er\e   Ins 

I'i'.olil;        „M. 

W  le  :  1-  .1  jM  ison  inli  resleil  in  the  i  i|uity  of  led'  iiipi  .on  Init 
i;oi  |..  i-..hall.v  liahle  for  the  inortu'au'e  .ieht.  pa.vs  off  a  iii.iit- 
■-■.r.'e.  the  .|iiestioii   wheiher  it   is  or  is  no!  ext  iiii;nislii  d   is  one 

of  nilellt  hill    '  :,  }. 


(A)    -Miiiilelinry    v,  'lievlnr,   sii/.m. 
(O    AleDnnald    v.    lie.viKiids.   ISCH,    II  V,v    H'U. 
( /" )    li'icliley   V.   Wilson.    ISlll.  8  (Jr.   Stlti. 
("'i    >i  .■  chaiifir  -21.   .V   •'/')■.   51(11. 


. 


Klltr.    ON  SAMK    IKKMS  AS  UKCONVKYANCi;  .-r, 

i\'X,    A^sifiiimnil  „„  tl„  s.un,  Urms  a.,  r,  ,:„n<  „,nu> . 

TIh.  MMtiit,.   (,/)   pn.vidvs  tliiit  the  nK.rtv'air.r  nwiv  l.c  ,r 
'l""'l  1..  .■-ssii.'n   the  in.MtuMir..    ■„„   tl...  i.timh  on  u"ln,|,    )„• 

"""'■'  '"■  '""""'  ""  '■ "'^''^   ■•     This  ,,hn,s,.  n.f.Ts  „„t  ,„..,.K 

'"""■'"'"■"•"  "'■""•  l'ii':"i|^'i.  inlnrsl  M,!  ,.„M,s.  1,1.1  Mlso  f„ 
'li"  ;-i.M.  i:..,,, TMlly.  Th..  .nnr)t:.',...„r  vmuuA  I.;  a,,  avsi.-nn,,,,, 
■-'H  a  hi.rh.r  ,.r  hrtt.-r  titio  t..  th.  .  ,t,-,t.-  th;n>  that  )„  whi.-h 
I"-  u-nM  iM-  ,.niit|,..l  ii,„l.-r  a  iv,..„u.  yai,.-,..  Thr  assii;,,,,,,,.! 
'Mil>t  Im.  ..ul..j,.H  to  thr  n^r|„s  .,r  „tl„.r  ,H.,s,„.>  iM),.,vM...l  in  tl,.- 
"M'l  i>  nf  r.',|,.,n,,ti,„i.  Thus,  vvlicn.  hin.ls  aiv  iu..ituM-r,|  an.i 
th.ii  s,tt!,,|  ,„,  iho  iiKirtirnirnr  as  t.^nant  for  III',,  uiih  maain 
•hi-s  i,\,.r.  (he  iiioit;,'a!,'or,  on  re.h'.-uiinir,  iNcntith-.l  I,,  ,.;,||  i,,i 
■  >u  assi-nnnnt  to  a  lhir,|  person  ..nly  upon  Ih,.  i,.,-,,,^  ihal  ihr 
!iss;-n,M.nt  shall  h,-  .ul,,..,.,  ,.,  ,|„.  ,,„|„,  ,„•  ,,,„,,.  uUv-^wA 
illi'iir  the   Mitli'iiiciil    I  /»'. 

If  th,Mv  arv  pcr.s.ms  iiUcirsInl  in  thr  crpiilv   of  • ,  ,|..|u|.l  ion 

"''■'■'■   "'■'"    "i"'    l"''>""'    i''ilccniin-,    ill,.    I- nwyaiir,.   of    t|,r 

'•sl.i!,.  or  I  he  assi^Miniciil  of  the  mortirayt'  shoiihl  !,.■  ma, I,   suh 
■i'''''  I"  III''  nL'lits  of  all  [larfi.'s  intcrcstoil   ir/i. 

If  a  pcr.soii  who  has  only  a  parlial  intcnri  ni  tlr^  r,|iiiiy 
"''  '-"I'l'iplion  rrihcnisa  m-rlu.ayo,  |h,.  rrronvrx  an.-,,  or  ill.' as- 
si'/nni.nt  l.>  him  shouhl  !.,■  .pinlificl  ac.  ..nim-ly,  Tl;..  ..unn 
.if  lan.i  ui..r|._ra.^c.l  i|  an.l  th.'n.  r.^s.rxin-  a  lif..  .■slal,'  lo  Ipn, 
self,  .-.mx.w.,!  it  in  f..|.  snl.Jcct  I,,  th,.  m.-rtuM-o.  Tlu'  .;raiil,-,. 
I'li.!  u\\  111.,  niortsjaj;..  an.l  r...piir(..l  an  assi-iiimiit  ,ii  it.  |i 
"^is  h.l.l  that  h(.  was  n.)t  .'ntitl.^.l  to  an  ahsolul,.  assiMn..i,.|,i 
"f  Ml,,  niorlira-..  h..,ans..  as  l...tn....n  him  an.l  his  irianioi  h, 
«as  l..,inic|  to  ,|is.-l,ar.j..  th,.  -lanforM  lif,.  ..stal,.  from  lli.- 
m,.;;-ai;..,  hut  that   h..  was  ,.ntitl,>,l  to  have  the  mortu'aj-'f  as 

(")   S,.(.  S1!I2,  miiiriL 

ill)   Ald.rsim  V.  Elgcy.  1H)J4.  1'6  rii.D.  567. 

"/)    KintKUrd    V     Troli^jv,,    1SSS.    3S    Ch.D.    .,;;.;;    Lioodw  l,a.„    v. 
Tra(l..rs  Rank.  1S8S.  Ifi  O.R.  43S:  Stark  v.  Rold.  W.t^.  2fi  O  Tt    2S7 


^^s^mM 


■-"■  illAI'IKIi    ^S     liKillT    T(t    \s>l(,NMKNT 

'i-'"'l    '"    '"111    III    Midi    .1    \\:i\    thai    ii    wiiilil    I'l'inatn    ,iii    rii 
'•llllll)l;ilii-i     I. II    llii'    ri'iiiilllHlfl     III    iVr    \r>l(i|    ill    llilll    I  (■  i . 

;llMi     Sliihli    III, I   iipjihi  iihli    I  I  iiiiiiliiinii  I    III   /»<>>(  .v\/(, /I, 

'I'll''    -l.-lt'l  1        V       |iio\.,irs    lli.il     II     >li;iil     mm)     ;i|i|.|;,      il     tlir 
nil..  I  ti.i'^i'i'    is    i.r    lias    lir.n    '.\\    Imismns.hi-      Tin     n  :im.ii    \\\\\     ,, 
III.'.  I'ja'jr.     Ill    imMscsMi.;,  i   innul    lif   iir|iriii|   II-  .^iM'  an   ,^--  i^a 
III!  Ill     111'    till      lll'l'l'^a'^i-     ill^lr.iil    iif     |iM-ii|l\  r\  l!!'_.     is    lllal     lie     l( 
Ilia  iiH   llalilr    1.     aiTiiiiiil    a.    iiiiHlyamr    iii    |iiississ.ii|i    ii.i|\,iili. 
^laialiiii;  lln'   lianslii-     /     ,  ami  altliiiiii;li  a   liansl'i  r  al    tin    re 

•|i"^l  "I   t'l'    111"!  t'ja'^nr  .11   ai.  ihriiiiilir -i-r  iiii'jlii     I'liasr  liihi 

1111111  lliix  liiiliiiilv  as  ir.jaiiis  ihr  iii<irl',M'_'iir  m  siii'li  riu-'Hii 
liiaiici  I-.  hr  \,iiiilil  Milt  In  I,  lias,  !  a:-  ii'^anis  ..'.In,  |iiisiiiis 
iiiti'ii  sti-l  ill  tlic  ii(ility  111'  ri'ili  iii|iliiiii  .  ill  MIT  al'iri  a  iiii'it 
'.'aL.:ii'  lias  lii'iii  III  |iiis.sissiciii  In  .■.■ililiiil  uill:  salVn  t  lallslVr 
Ins  srr.il  il  •  (An  pt  lllli  llT  1 1ll-  i  i  1 1 1'rl  iiHl  i  ij'  I  lie  riili  ii  i  ,;  i  .  ,\ 
iiiiirtLiai;!  r  III  piissi  sMnii  iiiav  .  hii\M-\i-!-.  Ill-  i-|.(|uiiii|  111  i.'i\i'  a 
r ihM'>  aiMT   -CI. 

.\liirt;.'a','i'<'s  in  possfsinn  of  tin-  iimrtiriiiriil  lands  alli  i  wards 
ai-iiuirnl   li\    t  raiisfrr  a  sii-mid   iiiiirli.'ai.'c  mi   llii'  saiiic   lands. 


d    llli-h    li|.r|...'il    .irt 


I'M]  .111   ilu-  lovniaiii    inr  |ia\iiiriii    m  tin 


first  iii(ii'ti;ai;i' a'^'aiiist  tlic  nviu'inal  linirl  i.';iL;(irs.  wlmhail  i.;iili':| 
Ultll  ill"  riplil>  111'  ri-drllll'l'iiti  lirl'iilc  the  s.'ciilid  iiiiirl  L-ai-'i-  «;is 
i:i\(ii.      1 1    was   111. 1(1    tliat   althiuitrli   tlii'  (Ict'cndaiits   u.  n     iii,i 


■iil'tlid  Id  ail  assiuiiiiicnt  nl'  the  m.  ft.. 


luc   lircaiisc   II       iiKirl 


,_riii_i,-i-s    Will     ill    [iiissrssiiili.    I'ic\     wen     iiil.t 


cil.    I  II    p;.>  ill'.' 


lilsl   iiiiirli,^  _.  .  1(1  a   I'cciim  1  \  aiii-i-  Inr  t 


ii'  pnrpuM-  1-1  I  i:aliliii!» 


iIhiii  :ii  mail  ;,ilii  a  i-liaruc  iipuii  llir  i-stat(    Inr  tin    iin  ,  >  ,\    paal 


(I)   1.1  iiiii   ..    i..-|ich.  i;iiii.  .'  ().i„i{.  :;:;:',,  tdliowcd  la  .i( 
■:|i(iitr.((l,    I'liiT,    11(1  l,.l(     llj. 
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§2(12.   Intiiilion  exitrcssly  ilcclareil,  p.  ','Al. 

§2(i;!.  Iiitiiitiiin  f^alheied  I'rom  circumstances  of  transaction, 


t'nini    consideration    of    benefit, 


p.  :542. 
§2(14.   Iiilciition    presiiii 

p.  J4:J. 
§20."i.   I'lU'cliase  wilti  iiciticc  <it'  suliscipicnt  ciiaifies,  j).  ;i4(i. 


Jul.  .1/ 


(  ri/i  r 
1 1'  ;i  iiii'i'l 


.|i'l    III  Ihe  niiii1f,'a,!,'e  h('(;ain( 


<it  l<nr  anil  in  < (jintii. 
t'jaije  on  land  and  the  (mnershii)  of  the  land  hui)- 
unitcd  in  the  same  jier.son,  the 
mil:  l>;,i'.:c  was  at  hiw  meriiccl  in  the  ownership  and  the  mort- 
fia^r  was  ixlinji'uished,  either  liv  analo^ry  i(»  the  merf^er  of  a 
ii -^s  is'nic  in  ;i  j^'realcr  or  liecaiise  a  man  ciMinot  be  his  own 
dilimr.  In  ciinity,  however,  meriiir  did  imi  necessarily  folhiw 
ii|H  II  ilii>  niiiiin  of  thr  two  inlerrsts.  and  tiie  <'(iaitab]o  rule 
son  (if  llic  pri,\isi(iH  (if  the  .ludieaturc  .\et 
n  :  .ISC  dl'  (•(ii)liict  (ir  variance  b(  tween  the  rules  of  equity 
[I'c  rul(  s  of  \i\\\  tlie  rules  -if  ('(juity  shall  prevail  ('/). 

sii  sp( cilically  pi'iividf'd  in  Ontario  by  tlie  ('oiivey- 
I  Law  (if  I'nipcrty   .\ct.  It.S.o.   I!I14,  c.   Kill.  s.  :!(;, 


IV    A     |. 


II     IS    ill 


all"  lu  mill 

IIS    fnliilUs    ■  h 


(ii)    (I.   i:l    Ilalsbiirv.   Laws 


(: 


I  liicli.  .s('(^  cliaiili  !■   I 


6:1.1 


.I.Kll 


(  li  I     '\'h'-    |'l(l\  isidll     in    ((III  ^  I 

.     Ac,    l!,S.O.    1SK7,  (■    .",1 


IT  ill,  « liiili  in  tliis  ri'sinri 


ciilMr.-    \( 


'I'lic  saiuc  (■(iiiilalil 


III!  iiiii'ii  :i|ipii(  .s  hnlli  to  Ihr  III 
of  <!i,ii\;;(s.  Cf.  i:'.  Ilalsbiiry.  I. 
1  iiiinii.s  iji'.niv  v.  Ilhnd.s,  fiSuP.j 


if  laulind,  :!|s:    U.s.O.   lull,  c.  uH, 
I. 'Ill-  mill  r.uiiilii  m  I  i>iitr  Cnnniln, 

■  m    ua.s   liiiii'.irly   (uMiaiiiid    in    tin- 
.'.S   ('.]),  rr-cnaciiiiLi    11   V.   c.  ,'">, 

was  ('(ipii'd  iriini  ihc  I'Jnjilisli  .hidi- 

■  lull'  tluil   incrsi  r  is  a  (iia'stioii  of 
i:;i  r  of  cstalcs  and  to  the  nuTKcr 

luvs   iif    lOn^land.    Ili'i;    ('a|iii:il    and 

i  th.  i;:;i. 
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;«!.  Til.  r.  Khiill  not  1„.  iiny  iiurK.r  by  oiuratinn  of  law  only  of 
any  r.tm, .  il„.  brnefirial  intir.st  in  wl.ich,  prior  to  The  Ontario 
■nnh..iun,     1,/.  /N,s7,  would  not  have  bcin  d.fniid  merged  or  ex- 

riii^nislH'd  in  cfjulty. 

"■  111"  -Avii.T  of  Ijiii.l  pavs  uii  J,  ..harfio  which  he  is  per- 
-.  '.illy  li.ihlo  to  pay,  he  is  not  permitted,  even  by  express 
'I'  ■  !■'  ■"i"n.  lo  keep  the  charge  alive  so  as  to  set  it  up  afjaiu.st 
Mii.s,,|,i,.nt  .nc-unibraueers  to  whom  he  is  liable  (<),  but,  with 
11"-^  .xfcption,  merger  in  equity  is  a  question  of  intention  on 
II"    pait  of  the  i)erson  in  whom  the  two  interests  unite  {d). 

Ill  l'"il».s  V.  Moffatt  (<  )  (Jrant,  M.R.,  said: 

•11  is  viry  clear,  that  a  person.  bcroniinK  eniitl.d  to  an  estate 
SM  ,.|Mi  lo  a  charge  for  his  own  benefit,  i,iay.  if  ho  chooses,  at  once 
•'>>'  ll'e  ,st;u.,  and  keep  up  the  charge.  L'pon  this  subject  a  Court  ot 
lvin,.>  ,s  not  guided  by  the  rules  of  law.  If  vMH  sometimes  hold  a 
<  harg,  extinguished,  where  it  would  subsist  at  law;  and  sometimes 
Pr.'^.ue  It.  where  at  law  it  would  be  Purged.  The  nueslion  is  upon 
tiM  inonuon.  actual  or  presumed,  of  the  person,  in  whom  the  in- 
"I'sis  are  unilrd.  In  most  instances  it  is,  with  reference  to  the 
1-^.ny  huuself,  of  no  sort  of  use  ,o  have  a  charge  on  h,s  own  estate- 
and  "here  that  is  the  case,  it  will  be  held  to  sink,  unless  something 
•Ml  111  have  been  done  by  him  to  keep  it  on  foot." 

ill  Sorth  of  Scotland  .Uort,j,uj,   Co.  c.  I  ,UII  [f)  llag.iHv 
•   ..I.    .silil: 


(e)  -1  llalsbiiry,  Uiws  of  Kiiglaud,  :y:i.  ;!IS:  13  llalshury  op 
"'.  ll'.-ll.s;  Otter  V.  Lord  Vau.x.  U:,(],  fi  li.i;  M  j,  g  ms  -it  p 
'•'■:  l-lalt  V.  .M.,,del.  ISSI,  :;;  Ch.I..  MO,  at  p.  :.^1:  make  v. 'u'.aty; 
IV..,,  .,  .,r.  ,;.,;..  l-or  a  discussion  of  the  rule  stated  in  the  text  for 
vvi.i.  h  oil,  r  N.  Lord  Vaux  is  the  chi,.f  auihoniy,  see  Manks  v  White- 
ley,  |1:M::|  l  Cli.  735,  at  pp.  750.  ::.S.  ::,•.>■.  s.c.  reveis,.d,  on  other 
grounds,  mtli  num.  WJiitciiy  v.  Iiiianey,  tlDMJ  A.C    131' 

('/)  Tliorne  v.  Cann,  |1.S!I5|  a.  c'  11,  at  pp.  IS,  Ut"  IS  R.C  552 
at  p.  ;,  lo    Donisihoriie  v.  Porter.   17C.',  1'  Eden  KJi' 

('  )  ISU,  18  Ves.  384,  at  p.  3!H1,  17  K.C.  3Si),  at  p.  3M  In  this 
cas,.  ih,  actual  intention  not  being  established  from  the  d.claration 
or  aet.s  ol  the  party,  the  int.n.ion  against  merger  was  inferred  from 
the  c.uisid.ration  that  it  would  he  for  the  beneti,  of  the  owner  of  the 
charge  that  merger  should  not  take  iilace.     See  JiL'04. 

(0    1S82,  46  U.C.H.  511.     See  also  North  of  Scotland   .Mortg.ige 
•   "  <^  •'  ■^■^-  ■■'■',   l.riti.-.li  ,iiiU  i_an;uiian  l.,oan  and 
ln\,.siiii,.nt  Co.  v.  Williams,  is.ss,  1,^,  O.K.  3titi. 
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"Erom  all  the  auttinritio.s  I  gather  that  in  the  simple  cas»>  of  thf 
morfsaR.'c  taklim  a  conveyance  of  the  equity  of  redemption,  the  or- 
dinary presumption  is.  that  the  charge,  as  against  the  mortgagor,  is 
•lerged  or  incapable  of  being  enforc.d.  at  least  so  as  to  call  for  evi 
<i    ice  to  show  a  contrary  intent  or  result. 

Roiiiiliy.  M.H.  ill  Tiiri'liiU  r.  T>inrliilt  [fi)    said: 

"The  rule  is  this:  itriiuu  um,  the  charge  merges  in  the  inheri- 
tance,  but  the  presumption  may  he  rebutted  if  it  be  shown  that  the 
intention  of  the  owner  of  the  charge  was  that  it  should  not  merge. 
Three  tests  are  usually  applied  for  the  purpose  of  ascertaining 
whether  the  owner  of  the  charge  intei.rled  that  it  should  m.Tge  in 
the  inheritance  at  the  tim.'  when  he  became  entitled  to  the  absolute 
Interest  of  the  charge.  First,  any  actual  expression  of  that  intention, 
secondly,  when  the  form  and  character  of  the  acts  done  are  onlv 
consistent  with  the  keeping  the  charge  on  foot:  and  thirdly,  such  an 
intention  may  be  presumed,  when  though  a  total  silence  in  all  other 
respects  i.ervad.'s  the  matter,  it  app.ars  that  it  is  for  the  interest  of 
the  owner  of  the  charge  that  it  should  nor  merge  in  the  inheritance." 

The  prosuinptidii  in  t'avdiir  nl'  inePire;-  does  luit  .-iiisi'  iiiik'ss 
the  absolute  iiiteiest  in  the  ciiaiirc  aiul  in  the  estate  .snlijeet  to 
the  ehaiyo  unite  in  the  same  peison  durini,'  his  life  .  ThiiH. 
no  Tifestimptiou  arises  where  llie  estate  i"  iw  of  the  person 
entitled  to  the  chaiw  is  sub.jeet  to  liinitai  whieh  only  lie 

eoine  eapable  of  taking'  elYeet  hx  his  death.  ,  where  the  owner 
of  the  e.state  eliai'-red  has  during  his  life  merely  a  ivvetsionar\ 
intcre.st  in  the  eharw  (')). 

If  a  stiaiiirer  jiays  off  a  murifra're  on  an  e.state  there  is 
no  presuniiition  of  meifrer.  PresmiiaMy  he  does  not  intend  to 
di.sehai-'re  the  nioitf.Mue  hut  intends  to  kcej)  it  alive  for  his 
own  beiielit    (/).       'Where  a  third  jiarty,  at  the  ee,,i„.st  of  a 

(y)  1863.  32  Biav.  :;41.  at  p.  2Vi :  cf.  Thorne  v.  Cann.  (ISPSl  A 
C.  11,  at  pp.  18.  I'l;   IS  R.f.  :,r,-l.  at  p.  55i». 

(ft)  Wyndham  v.  Lord  Egremont.  1775,  Ambl.  753;  Wilkes  » 
Collin.  18.;9,  L.R.  8  E„.  338.  As  to  the  presumption  against  merger 
in  the  case  of  the  payment  of  a  mortgage  by  the  tenant  for  life  see 
11204. 

(0  Butler  v.  Kice,  [1910)  l!  fh.  277,  at  p.  282;  fhetwvnd  v. 
Allen.    [ISQqj    1  ch.   356. 
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Ill<)|•t;fu^^)l■.  pays  off  a  fust  iiiort^'agf.  with  a  view  of  himself 
heeomiiitr  a  first  niortjiafrec  of  the  iir()])er1y,  lie  beeomos,  in 
default  of  evidence  of  intention  to  the  oontiary,  entitled  in 
e<iiiity  to  stand,  as  ajjainst  the  property,  in  the  shoes  of  the 
first  niortgafree"  (j). 

5"J02.  lutintion  ( .rprcsshj  i/<clarc(l. 

Where  a  presumption  of  luer-jer  arises  by  reason  of  the 
union  in  the  same  person  of  a  eharue  and  of  an  estate  of  in- 
heritance in  the  i)roperty  eharncd,  such  presumption  may  be 
rebutted  by  a  declaration  that  the  charf^e  shall  be  kept  on  foot 
for  the  benefit  of  his  jiersonal  estate  (A),  or  by  clear  expres- 
sions of  such  intention  in  the  instrument  which  efVects  the 
union  of  the  ehar<;e  and  the  estate  (/). 

Kvcn  an  express  declaration  a^'ainst  aierirer  will  not  keep 
the  charge  alive  if  there  are  circumstances  poiutin-;  con- 
clusively ti)  merficr  (in),  but  where  there  is  such  a  declaration 
it  is  not  necessary,  as  is  sometimes  done  Oil,  to  take  a  con- 
viyance  either  of  the  i-iiarjre  ,,r  ,,t'  tlic  estate  to  a  trustee  sn 
as  to  [)revent  a  mer}irr  at  law  {<>). 

If.  owinir  to  a  counnim  mistake  induced  by  the  misconduct 
'il'  the  morti.'aeror,  the  deeds  as  framed  do  not  express  the  tnu' 
inlen)i(in  of  the  parties,  ihcy  may  be  rectified  un(h>r  the  eipiit- 
able  .juri.sdicti<in  of  the  court  so  as  to  express  such  intention. 
Thus,  land  was  subject  to  a  firs,  inorts.'ai,'c  to  A  and  to  a  second 


(;)  Crosbie-Hill  v,  Sa.vir.  fnas]  1  Ch  StUi.  at  p.  S77:  Foiirtli 
fily  Miiliial  ISeiietit  niiilciins  .'Society  v.  Williani.'s,  l,>i7!),  14  Cli.I)  140. 
Cf.  Wliitelry  V.  Delanry.  [litlll  A.C.  1?,2,  in  iiLML'.  infra.  As  lo  tlie 
riRht  of  .s(iliri)f;alioii  of  a  persdn  who  pay.s  off  a  niortsaKC.  .see  also 
oliaptcr  8,  Tlic  Urinntrii  .1(7.  jiTS. 

(k)  nailcy  V.  Ricliard.ioii.  IS.^c',  n  Hare  734:  Jaiiiesou  v  Stcln, 
ixr,.-,.  21  Bcav.  5. 

(0  I'lillllps  V.  GuttcrldKe.  185!1.  4  DeG.  &  J.  SSl:  In  re  Clbtion. 
Moore  V    (!il)l)on.   |irif)!t]  1  Ch.  367. 

("()   In  re  Glhbon.  uhi  niiinn.  al  p.  374. 

f.-.M    r.ail.y  V.  RioliartlKori.   vh;  :.::pr(i.  M   \>.   ?:;(;. 

(")   This  follows  a  tnrtivn  from  the  ra.'ies  which  allow  merger 


I 
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mortir.-,-,.  t<.  M.  ;„i,i   F  i,-,v,Ml   with  L   ya  i>uiTli.-iscr  „f  il,c 
property),  to  julvainv  iiiniicy  on  the  security  of  ;i  tirst   nioit- 
gafje,  for  the  purpose  of  payinf;  of?  A's  mort^rafre.    The  mort- 
gafror  ,li,|  not  diseiose  the  existenoe  of  M's  mortwiKe  atul  n,n- 
Hoquently   the  I  rMisjiet^oii    «ms  earrie.l   .,ut    in  a    l-nrni    whiMi 
wouM  /,/•;//(„  /•„,,,    |ia\e  ihr  ,  iV-M-t  of  extin-iiishiu-  AV  ini.rl- 
trai:.'.  nain.'iy  hy    (1)   a   reconveyance  hy  A  to  the  UKOl-a-nr, 
(21  a  conveyance  hy  the  iiioi-lL'au:or  to  I..   Ci)  a  niorl-aue  hy 
L  to  F.  an.l  Wciivr^    nf  ih,.  ,,1^,  ,|,,,,,|s  ,„   |,-       |„    .„,   .„.|,„„ 
by  jr.  who  chiimed   that    his  ncM-atrc   ha,l   heennie   the    liist 
niort-a-e.   it   was   hehl   tiiat    the  plaintilT  was  not   eiitiih.i   to 
priority,  on  the  foliowin- -i-ounih^.  naniciy.  ilj  that  the  .jeds 
couhl  have  luon  reetilie,]  in  the  action  if  the  ilefen.lanis  i,a.| 
counterchiinicd    for   that    relief   an<i    that    a   court    of   ,.,,.,  ly 
would  not  in  the  circumstances  enforce  in  favour  ..f  a  v-lini- 
teer  (/>)   a  title  has,.]   upon  deeds  fianied  un.lcr  a   cn,„iiinn 
mistake.  C2)  that  F  havinir  acpiiml  in  e.piity  the  prioril,^   „( 
A's  mort-aw  hy  payiufj  the  mort-a-e  debt  and  ohtainin-  the 
title  .heds,  the  plalntifT  could  not  take  advantage  of  th<'  u  ,  „ii- 
of  the  niort-aiior,  throu-h  u  hom  he  claimed,  to  licpriv  F  of 
tliat  priorit.v  (q). 

§20;{.  Inlrnthn  c,alhrrr,l  fmui   drnniist'inres  of  tn,„s.ut;.,,i. 

Ill  the  ahsenco  of  an  expressed  intention  acainst   nieiLMr. 

the  presumption  of  mersrer  arisiuf?  from  the  union  of  a  ch.iri;e 


fo  be  rrl.ntled  by  rvidenr,.  nf  jnlentinn  derived  from  Ibr  vin-wn- 
stnncs.  without  oxprras  declaration,  althouph  tboro  Is  no  int.r\eniic' 
traster  21  Halsbur.v,  I^uvs  of  Kn^land,  p.  321.  As  to  siicli  ca-,  s' 
see  5203,  infra. 

(V)  The  plaintiff  was  a  volunteer  as  regards  the  new  priori-v 
claim,  d  l).v  him,  altlioueh  he  had  given  value  for  his  mort.yap-. 

('/)  Whitelcv  V,  Oelane.v,  (ini41  AC.  132,  reversinB  Manl<s  v 
Whiteley,  [1912]  1  Ch.  73.5.  In  the  view  of  the  case  taken  bv  tl.o 
House  of  Lords  it  was  unnecessary  to  express  an  opinion  as  to  liie 
correctness  nf  .-..  decision  in  Touimin  v.  SUere,  1S17.  3   Mer.   ilu 
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and  of  an  estate  of  inheritance  in  the  property  cliaruci  may 
1)0  ni)iilte(l  by  the  circiim.stanrcs  attendinj;  tlic  traiisaetinn, 
as  f(,r  instance  where  the  deht  is  not  released  l)\it  the  mo,  t.^a-e 
and  the  niortfiaRce's  ri-;hts  arc  transferred  to  tlie  outier  of 
the  estate  (r). 

The  piesuini)tion  in  favour  of  merger  may  be  rchiitird  l>y 
an  act  on  tlie  inirt  of  the  person  in  whom  the  el-  rue  and  llio 
I'stati'  have  beeonie  unite<l  indieatiiif,'  his  intention  to  ki  .'p  the 
ehar^o  alive  (x),  and  eorrespondenee  at  tiie  time  or  oial  evi- 
dence of  eonduet  and  dealing's  relatint;  to  the  lu-opcity  is 
admissible  to  explain  the  intention  (0- 

A  tiansfer  of  the  mort jjaw  to  a  trustee  is  not  eon<lusive 
evidenee  a^'ainst  the  presumption,  and  in  particular  ciivinn- 
Ktanees  merger  may  take  place  notwithstandini:  such  a  li:!ris- 
fer  im.  On  the  other  hand  the  lu'esunijition  of  ninu.r  may 
be  rebutted  by  evidenee  of  intention  derived  from  the  ciicmu- 
stanees  notwithstanding  that  there  is  no  transfer  of  either  tlie 
charfie  or  the  estate  to  a  trustee  {v). 

§204.  Inlnition  in-i.iunifd  fnnn  LOnsiikrnlinn  of  In  m  jit. 

In  the  absence  of  evidence  of  actual  intention,  either  ex- 
press or  -rathered  from  the  circumstances  of  tlic  irai' -i.-t-in 


(sec  !lL'(i5.  infra),  a  dPci.sion  wliicli  was  much  discuss -d  in  ih.'  Cuiirt 
of  Appeal. 

(r)  Thornc  v.  Cann,  [lS9.->]  AC.  11,  at  p.  19,  IS  K.<'.  uWl.  ai  pp. 
SSn-,";!.!),  There  wore  in  this  cjiso  also  other  circamstanci  s  slmuing 
the  intention  to  keep  the  niortpage  alive.  Cf.  Re.ves  v.  Kciisclmr, 
1909,  :  S.L.R.  125. 

(s)  Jones  V.  Morgan,  17S3,  1  Bro,  C.  C.  206;  Lord  Coiiiptun  v. 
Oxenden,  1793,  4  Ero.  C.  C.  39(5:  Tv'c.  v.  Lake,  1832,  4  Sim   ."■; 

(O  Hood  V.  Phillips,  intra;  Astley  v.  Mille.s,  1.S27,  1  .<ini.  J^S, 
at  p.  341;  Adams  v.  Angcll,  1877,  5  Cli.D.  634;  Macdonald  I'i.Ui- 
▼ant,  1884.  10  O.A.R.  582. 

(i()  Hood  V.  Phillips,  1841.  3  Bcav.  513,  at  p.  51S,  IS  R.C.  535, 
at  pp.  538,  539. 

(r)  21  Ilaisbury,  Lawd  of  Kuslaud,  321,  Wai  v  Sjiiies,  1S51. 
1  DeO.  M.  &  G.  240;   Adams  v.  Angell,  supra. 
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"'■).  ilic  |>;vsu.ii|'li..M  nf  MicririT  ordiii.-inly  arisiii-  Ir.mi  the 
'""i"ii  "I'  ,1  rUiWiii-  iind  th,'  ,. stilt.'  siilijcct  to  the  clunw  may  l.c 
ivhutt.Ml  l.y  Ih,.  cuiishlciiti,,,!  that  it  is  i.i.Mc  tor  tlic  li.'iictit 
of  th..  ow.i.r  of  tlio  ..haiw  aii<l  tlic  .'stato  that  mci-er  sl.onl.l 
not  tal<,'  plar...  ,is.  tv,|.  iiisiaiicc,  if  ,lu"  fUVct  of  niciwr  woul.l 
lir  loconf      priority  upon  stibsoquoiit  •MiciiinliiMiKri's  ir). 

It    is  pr        led   in   Ontario  l)y   tin'   Mort •.'aires   Act.    |{.S.(  I. 
H»14.  (',  112.  s.  !l.  as  follows: 

».—(])  A  niortpaK.-..  of  freehold  or  l.aseliold  i)ropcrt>,  ma.v 
talt,'  and  reecive  from  lli,.  mottf:a«or  a  relciuse  of  th,.  cduity  of  r." 
d.'mi)tinii  In  si.cli  i.roDerty.  or  ma.v  piirchas.'  the  samr  under  any 
Jiidi-Tiienl  or  decree  or  execution  wilhoul  lliereby  mcrKinR  ihi-  mort- 
case  debt  as  a.sfainst  any  sul)s,(|uent  nmri«a»;e,.  or  uerson  liavini: 
a  cliarKi'  on  the  .same  iiroperly. 

(2)  Wliere  a  prior  niortKimee  .so  accpiins  die  e,|iiiiy  of  redeni|.- 
tion  of  ihe  niorlKagor  no  .■iuhse<|ii,nt  nioripapee  shall  he  entitled  to 
foreclose  or  .sell  sueh  |,roperty  wiilioiit  redeeiiiinf;  or  selling,  .suhjerl 
lo  Ihe  riKhts  of  such  prior  mortcafiee.  in  Ihe  same  manner  as  if  suoh 
prior  mortKagee  had  not  ar(|iiired  the  equity  of  redemplion. 

f-T)  This  section  sliall  not  anect  any  priority  or  claim  any  niorl. 
Bai;.'!'  may  ha\e  under  ihc  resislry  laws  (;/). 

When  the  original  of  this  statiit.-  was  pa.sse.l.  some  l.-fris 
lativ..  eiiaetiuoiit   was  .leemcl   necessary   in   view  of  the  tiien 

-'■'"'■■''  'IlideislaiHJin..'  of  tl fCect  ,,f  Touiniin  v.  Steere.  ISI7. 

•!  .\ler,  ■2\U:  \m  since  ||,..  p.-.ssin..'  of  the  .statute  the  cour.se  of 
.ill'li<'i'il  de.-ision  in  i-.nL'lan.j  has  re.luce.l  the  ,|aiiirer  which 
that  case  was  siipp,,se,l  lo  e.iii.se  In  conveyancers  i;i.  The 
statute  ,s  to  he  strictly  eonstnie.;  and  does  not  prevent  mei'-er 
"here  mcreer  is  iiecessarN  in  .,rder  to  -ive  effeet  to  tlie  inten- 
tion of  the  parties  ( (f  ^ . 


(H)    Si;-    4S1'IIL'.     •(1:;,    ,,»,,,,/. 

(J-)  Forhes  v.  .Mofruli.  isil.  is  v,  ^  :;m.  17  H.C.  SSO;  Davis  v 
Karrett,  1S.-,I.  U  lieav.  :,i2:  Kllioi,  ^.  Jaw,.-,  isi^  U  Gr  41->'  We'i 
ver  v  Vandiisen.  1S8".  27  (ir  177:  .Mael.nnan  s  (;rav  1SS8  I'fi  OK 
•■!-'l.  s.  ('.  1.,  ()..\.i<.  i':>i.  IS  Can.  s.c.!{.  -,',:', 

(«)  Sei.  eliapler  X.  ri,,    l!r,jistni  .\rl 

f7)  Se,.  §L'0.-,,  i„f,-n. 

("I  Annsironu'  v    \,\,..   I'me 

1-1.    -!"2.  2fii. 


()  A-l;.    :;S7.  and   (.isis  eiii-d   ai 


"■*...^W^  \^.Syf^ 
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Wlinv  M  Minrtir.-i-,,,.  piirclinsrs  tht-  ...|Mity  i.f  mirmptum 
.■11  M  slHTifi-'s  siil,.  this  will  l,„v..  tiM.  ..n-c-t  ..f  incr«.T  ;.s  t..  ih.. 
niori -,•.-(,.•  jilthou-h  imt  ,is  t„  ;,  wsm-  (•nciMMl.r,-nu-,.r  {!,). 

Ill  P.ritish  ('(,liiml.i;i  it  hiis  l«.,.|i  h('l,|  tl.Ml  ;i  (■,mv<.yMMir  of 

'li"  '■'|iiil.\    .if  mloinption  i,y  ;i   iiiniti,':ii...,r  t„  ;,   uu,v\'S.iM 1' 

i^iiHl.s  .I.M's  not  ronstitiit..  ii  (lischiui;..  .,|'  tli,.  nmrl^Mu,.  l.y  n,,., 
ir-T.   milosH  it   is  niiulr  to  jippcar  thiit   suHi  a   trsiil.    w;,s  in- 
"■"<l."l  l.y  tlu.  i.iirties;  iin.l  when  -i  iiiortirns;c..  ;,ppli,.s  to  r.-is- 

'•''■  ''   '•""^'■y'-i"< f  til..  ...|uity  of   iv.h.niption   H,,.   iv-istnir 

slionM  not  niiirk  th..  inortu'ii!.'c  iiirri.,.,1  nuUss  at  il„  ,v,,ii,.si 
<>(  the  iiiort<raj;ee  (r). 

Th,'  puirhii.s.T  of  an  r.piity  of  iv,|(Miptioi,  Uu,k  an  assi-,,. 

""•'"  "•'"  '•''•"■-'■  "I""'  ""■  M'oprrly  an,|  paid  olV  tl n.-um- 

•'■■""••■'■.  It  was  hrhl  that  thr  .halo,,  was  not  -xt inu-nish,.! 
'■••r  ll.,.iv  was  no,.vi.h^n(T  in  tho.|,r,|  ,„•  in  th,-  .•nvuinstanccs 
■'f  an  intuition  to  .■xtinmiish  tho  clia.-,-.  and  it  was  for  tii,' 
pui-chasor's  lienrtit  that   it  slioiild  !„.  kept  alive   f ./ 1 . 

If  a  tenant  for  JitV  pays  off  a  ehar-e  on  th,-  inlieritanc... 
h,.  is  pri,>,„  farir  entitle,!  to  that  ehar-e  for  his  own  henefit. 

I'lit  h,.  may.  if  he  thinks  p, r.  exon-Tate  the  estate.     In  th,. 

'"'•"■'"■'■  "'■  '•^■''''^' '"»'"■  '-"ntrary.  th,.  pn.sun,pti,.n  is  thai  h- 

I'ii.vs  th,.  ,-hari.'e  for  hi.  ..un  lM.n,.|il  an,l  not  for  th,.  lM.n,.til 
'-frh,.  per,s,ms,.ntitl,.,|  i,,  i.,.niain,|,.r.  not withstaii,linsr  that  h,. 
'iiak,.s  no  ,l,.,.|aralion  an, I  ,|,m.s  no  a,-t  to  .|,Mn,mstrate  his  i„- 
f.itioM  (O.  A.  IJ..  |„.in.  p.nant  for  lif..  of  th,.  t,.slator-s 
real  ,.state,  H,ii..i,.,-(  l„  a  r\uu-^v.  an.)  al.s,>l„tely  ,.nti!l,.,l  f,,  th,. 
.-.■si.lnary  p.-rsonal   ,.stat...    pai,i   olT  th,.  ehar;:,.  an,|    ohtain.Nl 

(h)  \Vo,.,irulT  V.  .Mills.  \m<.  :,,  V.v.n,  .,1.  ,;s.()  ,r,,,  ,.  „,  ^  .,^ 
(s,.,.  cliapler  It!.  i:.rrr„t„.„  rrr,l,i.,rs  „t  Ihr  M„rt,,„(wr.  S1,'-,4). 

(r)    In  re  .Major.  1S;!I7.  r,  n.c.K.  244, 

('/)  I.i,|iiidali,)n  E.st;u,>s  I'urrlias,.  fo  v  \Villo„ct,l,.v,  |ls..S]  A. 
(  .  ;!l.'l.  .s,.,.  i,l.«o  ll„.  rtlRctissioii  of  til,.  siil)j..c.t  nialt.r  ,)f  ii204  in 
Manks  V  WhH..l,..v.  (u.121  ]  fh.  TX".  .u  pp.  TfiO  (T.:  S.C.  revers.^d.  on 
<M.\:'.    -jvn-.-.rA'.  --•••^  ,>.•.,;,•,..  Whi;rl,>    v.  l),.laiie.v.  rif,l4|  A.C.   i:iL'. 

('  )    Ariaiii.-i  V,   .\i,f;,.|l.  1S77.  ,'  Clill.  (;:!4.  al   p.  lUn. 
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rclc;i'<('s.  At  the  time  lie  ('(iiiri'ivfcl  tliiit  ;is  n'si(lii:ir\  !■  lmIit 
hr  was  liiililc  to  pay  the  aiiKHint  out  of  the  iicrsimal  i  state. 
wliicli  was  sulllciciit  for  the  iiiir|ioso,  and  iiothinir  was  done  to 
keep  till'  cliaiL'e  on  foot.  After  the  iloath  of  ttic  trnant  (i.v 
lifi.  it  liciriL'  il('t('itiiiiu'<l  that  tlio  amount  of  tlic  fliar-i'  uas 
a  I'liniary  ctiari.'r  on  tlio  i-al  rstate.  it  was  liclil  tlial  it  still 
silhsistcil  as  a  c-l'ai'.j:c  mi  lli.'  scltlcil  cstatf  fof  llic  li- m  til  of 
tile  in'i-sonai  rcp'-cscntativcs  of  tlio  ti'tiiint  for  life  (/'. 


liiii 


i20."i.   I'lin  Imsr  inlli  iinllii    nf  siihsi  iim  nt  cliariirs. 

In  'I'oiihnin  v.  St  cere  i  1/  ,  (J  rant.  M.l!.,  on  uncial'  .i  ti>.'  r'llc 
tliat  till'  piircliascr  nf  •'an  ri|iiii\,  nf  icilcniption  cinii"!  ^1  1  up 
a  prior  iiini'tiiatrt'  of  lii.s  o\v  11.  nor.  conscipicnllv .  a  1110  ij,i'.,'i' 
wliirli  lie  li.'is  u'ot  in.  a'.'ain.vt  siilist'cpiciit  incuiillirain-cs  of  wli  i-li 
hi'  li.-iij  notii'c."  till'  iiotici'  in  that  case  hciiij;  cnnsl  niri  1\  .■.  I'., it 
to  a  certain  extent  this  is  clearly  wront;,  as  the  piirclia~i  ■  i-.m 
by  actual  intention  kiep  alive  a  cliarire  which  he  has  'j"i  in  ■  r 
which  he  hiis  paid  off.  au.'iiiist  char^'es  of  which  he  has  n.  ;  re 
(hi.     This  leaves  Toiilniin  v.  Stcere  as  an  aiithoritx    iiieulv 


(')  liurrell  V.  Karl  of  Ki;renionl.  \Si?,,  7  lieav.  :;i'.'i.  is  i;  f  :  tii; 
cf  III  re  llar\e.v.  Hur\(y  v.  Holiday,  [IKIk;]  1  Ch.  i:;T:  l.<ir(l  i;i;i.,i(i 
V.  l^iril  Fit/liar(iin>.'.  llS'itil  2  Cli.  ^2. 

(>l)  1S17.  3  Mer.  2pi,  at  [i.  L'2I.  The  para);r:iiili  in  llie  o  \!  1.  tat- 
iup,  to  this  case  follows  siilisianllally  21  Halsluiry.  Uiws  of  Iji  '^ul. 
p.  n:'.'].  note  (0),  except  llint  .since  tli.-it  note  was  wriii.ii  lii.  j'mIi;- 
nienis  ill  the  Iloii?i'  of  Lords  in  Whiteley  v.  Delaney,  |l'i|li  \  ('. 
ISL'.  have  cast  further  doubt  upon  the  correctness  of  the  rn!''  •  leaiei- 
al'rt  in  Tnulniin  v.  Sti'ere.  See  ahso  the  adverse  erilieisni  of  'rouiiuin 
V.  Steere  in  the  dissentinix  jiidjiment  of  Fletcher  Moiilioii.  I.  .1  u  ihe 
Court  of  Appeal  in  the  s;inie  case  (sub  nnni.  Manks  v.  Wliiii  |c  y, 
ni'l  1  fh.  THS,  at  pp.  T.'.n  ff.):  cf.  article  by  A.  K.  Raiiilal.  111  i:S 
L.Q.R.  "IS  (del  .  I'^IL').  in  uliidi  it  is  said  that  the  Coiirl  of  .\|i!..al 
had.  "by  a  majority,  rescued  Toulniin  v.  Steere  from  a  posiimii  of 
suspended  animation,  and  reinsuited  it  to  Its  position  of  a  living 
d  -I"'  r  to  conveyancers."  -As  to  the  actual  decision  in  Whii.  ley  v. 
Delaney,  see  SL'OL'. 

(/i)    Adams  v.  Aufiell.  1S77,  5  Ch.D.  634. 


] 
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that,  in  the  absence  of  aetual  intention,  whether  ex|,n.s.s-,l 
or  shown  by  the  eircumstaneos,  the  presumption  against  nur- 
^'or  will  not  apply  in  his  favour,  and  beyond  this  it  w.!l  i,,,t 
be  extended  (0.  Hut  even  to  this  extent  it  is  opposed  to  prin- 
eiple.  r'lerc  is  no  reason  for  frivin-  the  s.-eund  inoi  t..,,.,,.  ^ 
beiieCt  at  the  expe„s,.  of  the  puivhaser  u(  Ww  e.,iiity  of  ,.. 
deniption  who  is  under  no  liability  to  pay  hun  (j)  ■  an.l  tlr 
decision  has  been  frcpiontly  rpiestioned  {k). 

(I)   Stcv.iis  V.  Mld-Hanis  Hy.  Co..  1873,  L.R.  8  Ct,    In,;,      Xdanu 
V.  Angrll,  sui>rn. 

(J)   Sti'vens  V.  .Mid-Kants  Ry.  Co.,  supra. 

(*•)  Seo  O.K..  Watts  V  .Sy„u.s.  1S51.  1  DoG.  M.  i  G.  LMn.  ,.t  p 
-44:  Thorn,,  v.  Cann,  flsos]  A.C.  11,  at  p.  Ifl.  18  R.C  5r.L'  m.  „  -.-,:• 
Lioindation  Estates  Parotia.so  Co.  v,   Willo,ml>t,y    (ISLGl'l   (1,    7'« 

Ton  nun  v.  Ste.re  l.a.s  b....„  ,„.,d  not  to  be  applicabie  in  a  com.  ad- 
minls.nnK  rnlos  of  Justice.  ..„„ity  and  Rood  consci,  nc.  apart  lt„m 
ted.n,cal  eonv..yancin«  con.sldcrations.  Gukaldoss  Gopaldoss  v.  I!;ua. 
bux  beocliand.  1884,  L.U.  11  Ind.  App.  126. 
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PART  VI. 

MORTGAGE  ACTIONS. 

<  IIAI'TKK  XXII. 

AlTION   TDK   I'oSf^rssION. 

§211.  ( '(iiiciirn'iit  rcniidics- lit'  the  niortciiin'c.  |i.  .U!). 

§212.  Possession  as  iK'twccn  iiioit!.Mj;or  ,'iiul  iiiortf,'a(;te.  p.  IJSO. 

^2l:{.  r..()ni,'!i^'i'.''N  ri;rtit  in  abscticc  ot'  icilciiiisc,  p.  :j.j3. 

§214.  Proviso  t'or  iiui'^t  cnjin mnit  until  ilcfawlt,  p.  Ijof). 

§215.  Itiirhts  oi'  iiioitu'iii.'oi-  in  pcisscssion.  p.  .'JoH. 

§216.  .Moiti;a','ic's  rii;|its  au'ainst  third  |)arli(\s,  p.  ;!(iO. 

§217.  Pos.s(ssion  Miiili-i  ilif  I,an<l  Titles  .\cts.  ]).  300. 

§211.  CiDiiun;  itt  rcmvdiis  uf  tin  moriuiiq,  i . 

After  .lefaulf  hail  been  lua.le  I'mlcr  a  morti{aj.'e.  thu  mort- 
!.'af,TP  misht.  before  the  Jn.iieature  Aet.  pui-sue  his  variouH 
remedies  l)y  aetion  at  hiw  or  suit  in  e(|iiity  eoneurreiitly.  lit- 
niiifht  sue  ill  equity  f.ir  foreelosure  or  sale,  anil  at  the  same 
time  brint?  an  aetion  at  law  on  the  covenant  for  pa\inent  (o) 
and  an  aetion  for  po.ssession  of  the  mortKapred  land  (/>). 

Sinee  the  .Judieature  Act  and  under  the  present  rules  of 
praeticc  he  may  ask  foi-  all  these  remedies  in  one  aetion,  and 
it  will  usually  bo  in  eoiuiection  with  an  action  foi'  foreclosure 
1)1-  sale  that  he  will  seek  to  recover  po.ssession  (c). 

Ft  is  provided  in  Ontario  by  rule  400  as  follows : 

•lOO.  A   mortgagee  may  In  an  action   claim   foreclosure  of  the 
equity  of  redemption  or  a  sale  ot  the  mortgaged  premi.sea,  and  pay- 
fa)   Locktiardt   v.  Hardy,  1846,  9   Beav.   349.  IS  R.C.   434.     See 
chapter  23.  Action  on  the  Covenant. 

(6)   Booth  V.  Booth,  1742,  2  Atk.  313. 

(c)   See  chapter  24,  /legion  /or  Foreclosure  or  Sale,  where  the 
procedure  in  a  combined  mortgage  action  is  outlined. 
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'"■'•'  '.f  II..-  mortKa...  d,.|,.  by  an>   p-rnon  [vrnoualb   UM,-  .lu-r.-for 
•'   ■!  l"is-.  s.sini,  of  11,..  iiiorlKaKcd  i.r.-mis.R 

'"  ."l.l,ti<m  to  Lis  r.Mn.,lMN  hy  aofi„n  .-i  m..rti?nL'ec  may 
I'.iv.'  M.n„.  n.„„.,li,.s  vvluH.  ,.r,.  availal,!,.  wi,),,,,,!  application 
t"  the  court   (d). 

I"  "' s  ,.l.M,.t..r  will  l„.  .liscusstMl  tlu.  r;«ht  to  poss.Hsion  as 
'"  '"■•"  ""■  nin,t:rauor  an,l  th,.  niortt:a«oo  ami  as  l„.tw,...„  the 

' ■'-'■"■  '"•  "'""if'-'f'e  a.ul  third  parties.    The  right  to  pos- 

S.VSM.,,   ,„;,y  1  ,    ,,,,■„,.,.,,, I   l,v  ,„.,i,,„   If  „,^,  |,^,,,^,,^^   .^^  possession 

"  '.^...!•^ll^  i.tiises  to  Kive  up  possession.  If  the  inorf-anee  i.s 
<"■  Ih..o,.s  ,„titie,l  to  possession  a«ainst  the  niort-a-or  he 
"M>   ,.r  ,.,,„,-se  lo-in;;  a>,  .•,.-hnn   for  posses.sion  without  seeking' 

'■''■"■'" '■  '""'^'  '""I   "'"'I'-r  he  is  ,.„t,il...l  ,„  r.uelosure 

"'   sail-  or  not. 

''-'     ''" '""   "■'■  '"''"■""   m;,,,,.i,,or  „ml  n,ort,j„„,r. 

|p  !iH  ,,l,.,.|„-e  of  any  provision  in  th,.  inort-ajre  reserving 
""  >  i'-'ht  of  posse.ssion  to  the  inort-a-or  .,r  of  any  afrreement 
■■■I'"-  ■■!■  inu.li.-,l  to  thr  sain.,  effeel,  a  h.-al  nn.rt-a-ee  is 
'■'  ''il'  •'•  •''■''  I  III"  nial<;.|.,'  of  ||„.  niortuMire  an.l  l,y  virtue  of  the 
'•■■nv.;.,o„-,.  t„  t,i„,  „f  tl„.  !..,,, I  .state,  to  tak..  possession  of  the 
'"•'■'  ■  ■■•1  l.MeUat  any  f-ne'  (,  ..  It  is  usual.  how(.ver.  in  On- 
'"'■"  '"  '""'■'  '"  ■'  llH.rt..'aL'..  a  pi-oviv,.  th;,t  the  niortu'a-or 
'•""I  'l''l^"ilt  siiaii  l,av..  .piirt  poss..ssinn  „f  thr  ian-is  i/j,  aiel 
'"  ••".  ".iM'.  until  the  niortuaure  .h.nian.js  possession,  the 
n,ort..':i.jor\  f.os.se.ssinn  is  lawful   '(/I. 

""  "•'   '•""  '■  I'.'tii.l.  as  an  e.iuital.lr  n,ort-a-e  does  not  eo, 
^"    ''"■  I'  -Ml  .'Mate  (/M  th..  innner  rni..  was  that  an  .  .p.iitahle 


'■   •    .-..■  iliaM.r  .".l,  s;!r  „,i4rr  l'',i>,r  >,f  Siili-;  cliaM.T  ,•;■•    An- 

'"""' '  "'  '■   "'"■'■:    ,l,:,|.t.  f  :::;.  All„rnm,nt  ,n„l  Ihstn 

■  '   >'■.    S'Jl:!.  III:!,,      (• 


rrss. 


iiiai.tiT  2.  M„rhi„ii,   ,it  Coiiniirjn  Law, 


ill)  s...  jj:>ir,. 

"-  '    ^..    rliai.t..!-  :,    l:;i,.l,ihU-  VortfjiKi,.^    sn. 
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iii..it._'.!.,',i.  WHS  tint  cntitliil  to  liriiiir  ;in  iictiim  (if  rj. ctmi'nt 
.■I'f.i'ii-I    tlic    iiiiTl'_'il!_">r.      All    .ii'tinii    for    iMmscssioii,    liowi'vcr. 

is      tint      II, ,u       ll.ilil,.      to      ll.'     .ii'lljltcl      nil      III,'      u'l-nllM.l      o|'      ill.' 

"''"'■" I'    'I"'    l"-:il    fs|;ilr,     it    liriliu'   Hlltliciillt     l'n|-    I  In-    piir 

I"  -I'  ..I'  Ihr  ,|,|inli  lliiit  tin-  JilililltilT  shnilM  lii>  clilitli',!  tn  ])m 
s,--  >.|i  ;is  :iL';iillsl  the  ilt'fi  iiilimt  (I'l.  ThrnM'nl .'.  n  luTO  a  sfc 
nit  i  !ii..iti.';ii:i'  !i;is  hn'n  crcati'd  tiy  (Miriv-'yiiiii'i'  nt'  llu'  (■(|iiity  of 
II  •'■  I  ;|itinii,  and  111,,  (irst  ?nnrti.'ii!.'c<>  ilncs  iml  take  iiosscsHioii. 

til'-  vcnjiil  Illnrl'jnU'i'O.  sitlC(>  III'  is  Clltitl,',!  fn  IinMSI'Ssilin  as 
•■iLM  iisl  III,'  iiinitLMLrnr.  has  prnliaiily  a  ri'_'lit  t,i  take  Iinsscssioii 
U>.  ;mmI  cirtaiiily  'las  sii,-h  riirlit  if  tin-  amrt'.-au'f  cxpi.ssly 
Li\i'sii  inliiiu  (A).  In  llic  iMscnf  other  f(|iiitali|p  ninrtu'a^'('«s, 
tl'  r.|iiilalil,'  ii|iiival,Mit  to  l'  ,  lakiiiu'  of  posscssinii  is  tho  aji- 
I...'ii'iii.'iii  In  III,.  |.,ii,rt  ,if  a  nrcivtr  of  thi-  rents  aii,l  pro- 
liis  (7). 

!l'  a  iiinr|._'a._f,.,.  is  I'Mtitl,.,!  tn  |i,iss,ssi,iM  as  Im'Iuc'ii  himself 
•■"'■'  I'"'  iiic'il-audr,  aiKJ  IIh-  lainl  is  in  llie  necii|ial  loii  of  the 
""■'"  •  •  I"  "!■  "I'  any  oilier  |,eisnii  whose  tit!,'  is  imt  superior 
'"'■■■'  "'  il"'  iii.ii't'.'a.je,'  <//(.,  till'  iiini'tuai;,!'  iiiav   eiit,'!'  on  the 


())  C'li.ral  riiuiiKT.  Mm  i^at:,'  and  |ii^,(.iiiii  Cn  \.  Lili.  lamr 
I'.'i  i,i:in>  III    I.,  iiilii   liii|u|iii;i  Sdcii  i>.  ISTS,   In  (  h.h.  1.'..  at  |..  Ul. 

<•>    S,,    :•]    llal.^huiy,   Uius  ill'  ICiivlaiul.  ;i.    Ill",  n (i),  v.h.r,' 

il  is  -,:;.(1  -I;.!!  l!.,-  ,l:,lin„  i.t  .Nniili.  .1.  m  (;-nliii  \.  All,  ii.  All.  n  v. 
I.n-i  i.,jT..  IssT.  ",7  CI,  I),  is,  -Il  p.  :,„,  iiial  ;iii  .  ,|i,ilali:e  i;ioll;;a(;,'0 
'•  "'  '  ''il"  I'l'SJ^"  .'^siim.  a|.|.li.s  >.|;i.,  ul„r,-.  ns  in  ihai  ,■;.'..  Hi,,  eli- 
*"•'''■'"'•■  '^  ''>  :  " ''I  <  •  .1-.  .  Si.,  li.MMiir,  \'aiiniiii  Oil  I'n  v. 
•  :i.i-.   I  I'M]    1    K.l;    t;.,';    :,i   p,  t,,:;, 

I /.  I  OiLiii  Ai-i-i,|,i,,  .,11,1  ilLMraiH.'.'  {■oriioiatiiiii  \.  la..,.i  (;a^ 
' '' ■  !''''■'!  -  K.l;  I'l.:  Il  is  usii.ii  II,  (iiiiario  lo  iiisir,  in  a  ii„)r(- 
>;.i  .  a  (■•iv.nuiii  iin  lli.'  iii„rl.i;u:.i.r's  [lail  ihai  nil  ,i.  !;,uli  i.ikim;  plar.. 
III.    I  Mii;-:i-^,.r  shall  liai      ,|Ui.  |   pessi  ;-si,in.     S...  J:::!!,  un.t. 

r/l    See  eliaiHil-    '.■:,   .\i,,.;i,lt,„r„l  „/   I;,-,',, it.  r\'>l 

(/.'  )    I-",ir   •  isi.iiice.  a   i.  n;  ni   iindei-  a  leas,'  mad,    alt.  r  ili,-  luort- 


-.::■■■  v.  i:;:at  ir..    am!..,,  ,l,>   ..f  iiii'  iii.ni  >;a.i;i  e.     see  cliai'K  r  I:),  /.i,v,vc, 
.,'  ,U.,i/./  HI.  ,1  l.onil.  SI  i:: 
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I'""l  il'  lic.an  ,l„s.,  pr.HvnI.ly  m)  „r  iiiiiv   l.riii- iiu  i,,-li,.n  (,<r 
|'<.SN,.ssi,„i    i,,,.      If  ,|„.  |,,,„|   j^  i„   „„,  „..,.„|,,„i„„  ,„.  ^,   ,,.,,.^,^, 

""'I'''    ■!     I<'.-1-«I'     "llicll     is    lnil.linir    ,,„     ,f|,,    „„„.,,_,,.,;,,,,,      ,j„.    ,„,„.,_ 

i-'.-llicr  iii.iy  t.il;,.  |„,sM,,vj,„i   |,\    iv.|iiii-ill-  llic  ti'iuinl   In   |.;,\    iviil 

f"    llllM     ,/M.        In    cithlT    CIS,..    ;|fl.M'   l,l)t;iilli||o     |„,SM'S.si(,)l.    Ilr    l„- 

'■oiiKs  In, 1,1..  ,„  ,-i,.,.„unt  ,is  :,  i,i.,rtirairr..  in  |,„s.s,.s.si.,n   ,,/:. 

A  f.nisnr  niu,io;m,,.-s  ,-i,,H,t  to  p,.ss,..ssi.,M  ,„•  t„  ih,.  ahpu.nt- 
men!  ,.|-  ,-i  p.,-,.ivrr  is  snl.j.'.-i  i.,  ih,.  ri^ht  ,,f  il,,.  ,,,.i,,,.  „„„.,. 
triW..  t(,  tak..  t'nss..ssi.,n.  hnt  if  tli.'  prior  inorl-.-.o,,.  |;,|„,,,  ,„,.,. 
s.'ssion  th..  piiisnr  niort..M-r..  nun  r,(|nir..  Inni  to  pay  ..v.-r  thr 
siiri.lns  rrnlsan.l  profits  w^.  If  a  v,;-visvr  has  br,.,,  a|.poinl- 
''•'  ""  ""■  ■•"ppJK.ation  of  a  puis,.,.  n,ort-a.j, .-.  th,.  prior  nunt 
iSHiivi'  IS  not  .Mititi..,!  to  ricovcr  possession  without  th..  leave 
of  the  eourl  inihss  the  ,,r,ier  appointiny  the  r..eeive|.  has  re 
served  lo  the  prior  inorf^'a-ee  the  ri-ht  to  lake  poss,.ssio„  |.s). 

If  a   nioitiraf;...-  takes    p.iss.ssion    th,.    ni,,rli.'a._'.'e    may    re 

'leeni     without    frivimr   imtie •   payin^r    interest     in    lieu    .,f 

rioti-.e.  tl„.  lakin-  of  possession  hein-  e,insi,i,.re,|  as  a  .letnan-l 
for  pa.Miient  t  I). 

The  riu'ht  I,,  tali,.  possessi,,n  or  to  hrint'  an  aetion  for  poN- 
sessi,,n  may  he  harr.'d  l.y  laps.,  of  time,  hut  an  a.-ti.m  f.,r  p,.s- 
•s.ssion  l,y  a  nn,rl.ja-,,.  t,,  put  himself  in  poss,.ssi,,n  of  lan.l 
wlii,-h  h..  is  to  hohl  as  a  pl,.,l.^e  snb.i,.et  to  a,-,-.,unI  must  he  ,lis- 
tin-uish,,l  from  an  a.-tion  f,,r  p.iss.ssion  l.y  a  morl-a^-e.'  who 
has  air.a.ly   ,,l,tai a    lin,-.l   ,,i.|,.r  ,,f   for.'elosuiv  aii.l   who  is 


CI)    Doe  ri.   Fi.sh..r  V.  Ciles.  ISIT.,  :.  Ilinj:.  4L'l.     In  ord,  r  lo  ;;aiM 
em  ran,.,.  ,|„.  ,„ort^a^;....  may  lavak  op.-n  an  o.Uer  door  of  a  hons, 
wliirh   Is  iinocrupled  or  lias  b.  ..ii  vacand.     Lows  v.  Telford.   1S7.;.    1 
Al'P    <a.s.   Ill:    !),„    ,|    iJrjant  v.  Canard.  lS4n,  :;  Kerr   (.\.U.)    1!).1. 
(n)    I),,,,  ,1,  ,,,,  (larrod  v,  OII,..v,   isiii.  ]j  .\.  &  E.   isi. 
(I>)    Srt'  eliapt.r   I.'.   /.,.v.ve,.  „f   \l,„lr„i,,,,l   l,,in,l,   SIU', 
('/)    Si,,  ehapor  :'S,    l/.,,/<;.(,;. ,    ,„  /'...w,  .v,v,.,„.  jniil 
('■)   I'arli,  r  v   Caln-afl,  ISlM.  ,;  .Madd.  11 
(■V)    Sr,.  ,liai.|..|-  .-.L'.  .\i,,,innl,„.nt  >,f  Hn.ivir.  s:!r.l 
(')    nov,ll  V.  K,„li,.,  |is.)f,|  1  ,-,,    r,,S;  and  s,.,>  ■.l,ai,l,.r  ■T,     \,i,„n 

',./■      /,',./!    ,„lltl,,ll.       SJ.-,J 
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therefore  the  ahsdliite  owner  free  from  the  inortsfiifiror's  equit- 
,i!;le  rijiht  to  re<h'eiii.  In  the  latter  ease  the  tinal  onler  eon- 
stitutes  n  new  stinting  point  tor  the  runnin!^  of  the  statute  of 
liniitjitious  I  »). 

'I'hc  smninary  proeednre  In  whioh  a  lamlloi'il  in  Ontario 
ni,i.\  (ililjiin  possession  aj:ainsi  an  overholdins  tenant  as  pro- 
viijiu  liv  tlir  LaiKllonl  ami  Tenant  Aet.  R.S.O.  IIII4.  e.  .m.  is 
not  availalile  to  a  niortfraffee  who  seei<s  to  ohtaiii  pos.session 
au'ainst  tlie  inortfiatror  where  no  relation  of  landlord  and  ten- 
ant exists  lietween  the  j)arties.  and  in  any  ease  the  y)ower 
iriven  to  the  eourt  hy  the  statute  oiii,'ht  not  to  be  exercised 
so  as  nnl'ai'ly  to  depi'ive  the  niortLfas.'oi'  oi-  other  persons  inter- 
ested in  the  iiiortj.'as:e<l  land  of  the  oivlinaiy  methods  of  tri-d 
and  the  ordinary  riirht  of  ap|ieal  after  trial   (ii. 

§211?.  M(irt<i(iiii(  's  rlfiht  in  iiliscnvi   of  ralimisi. 

Where  a  person  having'  an  estate  upon  <'onditioii  continues 
to  hold  after  the  condition  is  tii'oken.  he  is.  until  the  remain- 
derman enters,  a  t(>nant  at  sulTeranee  (ir).  hut  if  he  is  in  [)os- 
se.sion  hx-  ajjreement  with  the  owner  so  lonj;  as  it  pleases  both 
|iarties.  he  is  a  tenant  at  will  i.r).  This  distinction  in  terms 
lias  lii'cn  applied  tn  the  ease  of  a  mort'.'aijor  who  remains  in 
[lossession  not\\  ithstandini:  lh.it  the  riirht  to  possession  is  not 
reserved  to  liiTU  Ip\  the  mortiiane.  and  that  lln'  morlu^aL'ee  by 
virtui'  of  the  conveyance  of  the  land  to  him   is  therefore  en- 


(11)  l'ii;;h  V.  Ilcatli.  ISSJ.  7  .\pii.  Cas.  L'^;'.  at  p.  L'HS,  li;  It.C.  STC. 
at  p.  nrn.    Sii'  cliapler  :;»!.  I.ii'iildliiin  of    \itii,>i\.  SL'Tt. 

(I)  Re  Mitrliell  and  Frasrr,  i;tl7.  40  ().I,.n.  ns!!.  ns  P. L.I!.  r,!t7; 
In  re  Kci'vc.  1S(;7.  4  OP. I!.  J7:  Clialiiitrs  v.  Ficidman.  i;i"!t.  IS  M. 
R.  r,-2?,. 

(»  )  Alien  V.  Hill.  ir.lU.  Cki.  KHz.  L'SS.  :'5  U.C  1.  A  i. nancy  by 
snfTirance  is  when  a  person,  who  has  originally  cdiiir  inio  iio.^srision 
by  a  lawful  title.  liold.s  such  possi  ssion  after  his  title  is  determined. 
Williams.  Rial  I'roiierty,  21st  cd..  p.  .">(I0. 

(j)   iJichardson  v.  Lanprldt,"'.  ISll,  4  Taunt.  12S.  L'a  R.C.  3. 
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tiflinl  til  t;ik(>  [inssossioii  at  aii\  time  after  the  inakiii<;  of  tlio 
riioi't'j-aL'i'.  It'  till'  iiinrlL'airor  SI)  ri'iiiaiiis  in  juisscssidii  withmit 
thp  coiisiiii  express  or  iiiiiilicil  ot"  tlip  iiiortirairi'i'  he  is  said  to 
be  a  tenant  at  snlVei  ;mee.  liut  if  the  iiiorti.'a>,'oi'  leniaiiis  in 
possession  with  tlie  consent  e^|llt■ss  or  iiiiplied  of  the  iiiort- 
(rafree  he  is  said  to  he  a  tenant  at  uilh  In  the  lattef  ease  he  is 
not.  however,  |iropefly  tenant  at  will  of  tile  nioitiravree,  for 
he  is  not  tojiay  I'ent.  arul  he  is  Mierel\  like  a  tenant  at  will  aiK 
The  analofjy  is  niisleadiiiLr  and  it  is  poriiaps  inoiv  correct  to 
sa\-  that  the  mortiiauiir  I'eniains  at  the  will  of  the  niorl',Mi.'ee 
oi'  that  the  niortsjatree  is  entitled  at  any  moment  to  treat  him 
as  a  trespasser  {;).  lie  is  in)t  a  tenant  at  will  of  the  niort- 
jia^'ee  within  the  meaniii!.'  of  the  statute  of  limitations  i  </ ) . 
Fiirthenniire  the  utility  of  th  distinction  in  terminolo'^y  is 
not  ohvions  as  the  niort«:a'_'or  who  remains  in  |iosscssioii  with 
■  he  consent  of  the  mor1'_'airee  and  is  called  a  tenant  at  will 
appears  to  be  in  iu>  different  position  from  the  morti?airor  who 
remains  in  possession  witln.ul  the  consent  of  the  morlL'a','ee 
ancl  who  is  called  a  tenant  at  sufferance  so  far  as  the  termin- 
ation iif  Ins  possession  is  coiM-c'iied.  The  mortiiauec  uiay.  wilh- 
onl  pre\iiius  demand  of  pessessinn.  hrinir  an  action  >'oi'  pussi's- 
sion  a^'ainst  the  so-called  tenant  at  will   •!>). 

In  a  case  whei-i,  notw ithstaiidini:  the  omission  of  any  i-e- 
(leiiiisc  elanse.  it  s\in[icientl\   appeared   from  the  provisions  of 


{)/)  -Moss  V.  Galliinorc,  ITTf,  Iloiis.  -'7!t,  al  pp.  L'S2-3,  18  R.C.  4(13, 
8t  p.  4I1S:  Rfrrh  v.  Wrinlit,  ITSfi.  1  T  R.  :17S,  at  |i.  :is:\  15  R.C.  HL'fi, 
at  p.  f,31.  See  also  tile  n4il.s  in  1  Siiiiiti.  l.eaclin.i;  Cii-scs,  12tli  cd.. 
pp   r.!i7  ff  .  to  tlio  oases  of  Keecli  v    Mall  ami  Mos.s  v.  Oalliinore. 

(z)    2\  Hal.sliur.v,  Jji«s  of  En;lar.d,  l>.  191.  note  (o). 

((/)  Sec  tlie  Limitations  Act,  I!. SO.  11*11,  r.  Tfi,  s.  «,  sal)-RS.  T.  S, 
in  chaiHer  J6.  l.tmitdtiun  iif  Ai  tmnn.  SJTl. 

(6)  Ct.  21  Halsliiiry.  l.jiws  of  i:n);land.  p.  If)!):  Doe  ilrm.  iU)hy 
V.  Maiscy.  1S2S,  S  T!.  &  ('.  7r,7.  al  p  7<iS;  Hoc  iliiii.  HipKinbotiiani  v. 
Barton.  ISIO.  11  Ad.  &  E.  307,  al  p.  311;  Lows  v.  Telford,  1X76.  1  App. 
Ca.s.  411,  at  pp.  4J5,  4L'0:  Mann  v.  Enfilisli,  187H,  38  IM'.R.  IMO  at  t>. 
24fi 
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the  mortiraiTP  and  the  rules  and  ro(ju];,tions  of  the  mnrtgafiee 
company  that  it  was  th<>  intention  of  the  parties  that  the  mort- 
pairor  .should  remain  in  possession  until  default,  it  was  held 
that  until  default  the  inortKau'or's  possession  .should  not  be 
disturbed  (r).  It  has,  however,  been  held  that  wliere  there 
is  no  redemi.se  elause  but  merely  a  . ovenant  on  the  nioit^'airor's 
part  that  it  should  be  lawful  for  the  mortirasrec  to  enter  after 
def.iult  {<h  and  a  further  eovenaiit  for  further  assurance  in 
easr  of  default,  the  mort-rMiree  is  entithd  to  possession  imme- 
diately nfter  the  exeeution  of  the  morl-rajjc,  there  bein?  no 
implieati.ni  that  tlie  mortea-ror  shall  be  entitled  to  i)ossession 
in  the  interval  between  the  exeeution  of  the  mort^'age  and 
defiiult   (c). 


13 
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§214.  Proviso  for  quiet  fnjotjtmnt  until  dcfuuU. 

.\fter  the  makinqr  of  a  mortjjrayre  by  whieh  the  land  is  con- 
veyed to  the  morts.'af,'ee,  the  .noi-tjra-roi-  is  not  entitled  to  pos- 
session asrain.st  the  mortLrairce  unless  the  ri'^dit  to  i)o.s.session 
is  resnved  to  the  mortfiasror  (/').  It  is  eiistomary.  however,  in 
Oittariip  to  insert  in  a  mortvrai,'e  a  proviso  for  quiet  enjoyment 
by  the  mortf.'a<:or  until  defaidt.  The  short  form  of  proviso 
Kenerally  adoi)ted  is  that  contained  in  the  Short  Forms  of 
Mort!,'aj,'es  Act   Iff)  as  follows: 

Provi<ic(1  tliiu  iMHil  default  of  iiaynicnt  tlii'  n.orlj^apor  shall  liave 
quiet  possi -s.-iion  of  tin.  said  lands. 

If  the  morttrace  is  expressed  to  be  made  in  pursuance  of 
the  statute  a  proviso  in  the  forepoing  form  has  the  sane  effect 
as  if  it  were  in  the  followiiii;  terms  (/i)  : 

(c)  Superior  Savlnss  and  Loan  Society  v.  Luras,  1879,  44  U.C  R 
106. 

((/)  Cf.  form  of  eovinant  for  nuiet  posscSHlon  after  default  in 
1214.  intra. 

(r)    Dor  (Irm.  Roylance  v.  I.lghlfoot,  1841,  8  M.  &  W.  553. 

(/)   Spo  SS212  and  213,  supra. 

(.0)   R.S.O.  ISIT.  <■   117,  c-hPd-ilr  n.  clRiire  17. 

(/I)   See  chapter  35,  Sltort  Forms  of  Mortgages  Act,  |381. 
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And  provided  also,  and  it  Is  liproby  further  eiprpssly  declared 
and  aRr.fd  by  and  brtwcen  th.<  parties  to  those  presents,  that  until 
default  shall  happen  to  be  made  of  or  in  the  paynieat  of  the  said  sum 
of  money  herel)y  secured  or  mentioned,  or  intended  so  to  be,  or  the 
interest  thereof,  or  any  part  of  either  of  .the  satue.  or  the  dolnR, 
observins.  Performlnp,  fulfilling  or  keeping  some  one  or  more  of  the 
provisions,  apreements  or  sUpulation.s  herein  set  forth,  contrary  to 
ihe  true  intent  and  tueaninc  of  th.se  presents,  it  shall  and  may  be 
lawful  to  and  for  the  said  tuortpajior  his  heirs,  ex-cutors,  adminis- 
trators and  assigns,  peaceable  and  <niietly  to  have,  hold,  use,  occupy, 
IH)Ssess  and  .njo"  the  said  lands,  tenements,  hereditaments,  and  prem^ 
ises  hereby  conveyed  or  mentioned,  or  intended  so  to  be.  with  their 
and  (Very  of  their  aiii)iirtenanres.  and  r.ceive  and  take  the  rents. 
issues  and  profits  thereof  to  his  and  their  own  use  and  benefit,  with- 
out let,  suit,  hindrance,  interruption,  or  denial  of  or  by  the  said  mort- 
gaftee,  his  heirs,  executors,  administrators  or  assitins,  or  of  or  by 
any  other  person  or  persons  whomsoever  lawfully  claiminK,  or  who 
shall,  or  may  lawfully  claim  by,  from,  under  or  in  trust  for  him,  her, 
them  or  any  or  either  of  them. 

If  is  also  ciist  1)111,1  rv  in  (intarid  to  instM-t  in  a  nioftiraKo  the 
followiiii;  Nhcft  fiirtii  of  covi'tiaiit  on  the  moi-t(jjigoi''.s  jiaft : 

And  that  on  default  the  mortpajree  shall  have  qui.t  possession 
of  the  said  lands  (O.  free  f  .,m  all  encumbrances  (;). 

If  the  uiorttraw  is  expics,se<!  to  be  made  in  pufNiianee  of 
the  Short  Foi-ms  of  Moffu'.ii^es  Act.  a  eovenant  in  the  fore- 
p'inir  terms  has  the  saim-  effeet  as  if  it  were  in  the  following 

t(  nils  (  k)  : 

And  also,  that  from  .and  afi<  r  difanlt  shall  hapjien  to  be  made  of 
11^-  In  the  payment  of  (he  said  sum  of  money.  In  the  above  proviso 
(')  iiKntiimed.  or  the  interest  thereof,  or  any  part  thereof,  or  of  or 
in  the  (loini.-.  oliserviOL'.  [u  rforminir.  fuinillns,  or  keeping  of  some  one 
or  nuir.'  of  the  i]r()\  isii.n.'^.  agreements  or  s>i-",i:-ai,)ns  in  the  said 
alHive  i.nuiso  parliiularly  set  forth,  contraj:-  ■•  true  intent  and 


(i)    Short  Forms  of  Mortcages  Act.  R.S.O  I,  c.  117,  schedule 

n,  clause  7. 

(.1)   //)('/..  clause  S. 

(A)    See  cha|)ter  3.'),  Shnrt  h'urms  of  Mnrlijiiriiii  Art  S3S1. 

(0  The  iirovlso  referred  to  is  that  which  provides  that  the  mort- 
(tace  shall  he  void  on  pavnient  of  the  mortgace  money.  The  usual 
form  or  iliis  iiroviso  is  ui..  i  in  chapter  l!i  Itisrhnnjr  nr  RiTnnvy- 
nnr, .  SiHl. 
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tnraniriK  of  the.se  presents,  and  of  the  said  proviso,  then,  and  in  every 
siir  h  case,  it  shall  and  may  bo  lawful  to  and  for  the  said  mortKagoe, 
his  heirs,  .x.  cutors,  administrators  and  assltns.  peaceably  and  niilet- 
ly  to  enter  into,  have,  hold,  use,  occupy,  possess  and  enjoy  the  afore- 
said lands,  tenements,  hrreditanients,  and  i)remises  hinby  conveyed 
or  mentioned  or  intended  so  to  be.  with  their  apiiurtinances.  without 
the  let.  suit,  hindrance.  lnterru|illon  or  denial  of  him  the  said  mort- 
gagor, his  heirs,  executors,  adniinisiraiors  or  assigns  or  any  other 
person  or  persons  whomsoever  (m). 

And  that  free  and  char  and  freely  and  clearly  accinilted.  exon- 
erated and  discharged  of  and  from  all  arrears  of  taxes  and  assess- 
ments whatsoever  due  or  payable  upon  or  In  respect  of  the  said  lands, 
tenements,  hereditaments  and  p-  niisop  or  any  part  thereof,  and  of 
and  from  all  former  conveyancis.  mortgapes  rights,  annuities,  debts, 
executions  and  recognizances,  and  of  and  from  all  manner  of  other 
charses  or  encumbrances  whatsoever. 

If  11  mnrtiratfc  contains  a  [noviso  f(ir  (|niet  ctijoyiiipiit  l)y 
the  mort'.'atjor  until  default,  the  moi-ttrasrec  will  l)e  liiildc  in 
(laiiiau'cs  if  ho  enters  before  default  ( ?i).  The  proviso  operates 
a.s  a  redemise  to  the  mort(?aereo  (n).  but  on  default  the  niort- 
(rafree  is  entitled  to  enter  without  previous  notice  or  dciiiand 

If  by  the  opei-ation  of  an  attornment  elau.st  the  mort(,'af,'or 
expressly  becomes  tenant  to  the  mortgagee,  eithei'  at  will  or 
from  year  to  year,  at  a  rent,  then  he  will  have  the  oi-dinary 
right  to  possession  of  any  such  tenant,  exc(>f>t  in  .so  far  as 
sueli  right  may  be  tpialilied  by  the  mortgage  itself  in  giving 

(«i)  Under  this  clause  the  mortgagee  may  take  possession  on 
default  and  make  any  lease  wlilch  will  not  interfere  with  the  mort- 
gagor's right  to  redeem,  lireiiiour  v.  Urooke.  isn:!.  21  O.A.IJ  144, 
23  O.R,  658.     See  chapter  15.  I.ins:i    i,f  Murtfuiffril  l.nnd.  i\H. 

(n)   Moore  v.  Shelley   1883.  8  App.  Cas.  285. 

(o)  Wilkinson  v.  Hall.  1837.  3  Ding.  N.C.  508.  See  also  the  notes 
to  Moss  v.  Gallimore  and  Keech  v.  Hall  In  1  Smith,  leading  Cases, 
12th  ed.,  pp.  5!t7  ff.  As  to  ilie  validity  of  a  tenancy  for  a  i.iui  exceed- 
ing three  years  created  olh.rwise  llian  by  deed  eiecuKMl  by  ihe  lessor, 
SI  ■>  chapter  33.  Attornwrnt  and  Vislnss.  §362. 

(/')  Doe  lUiii.  Garrod  v.  OIley,  1S40.  12  A.  4c  K  4n1:  Hrethour 
V.   Hrooke.  wiiini. 
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rit'lit  to  t-iliy  with.i-i  iiotici'  on  dofault  in  payment  or  non- 
oltsi'i'vaiice  (if  covt'iiaii's  (</). 


.1 

I 


§21").  fiii/lils  of  tiinrti/iii/Dr  in  possession. 

riic  |i(isiti(.n  of  a  niortcai^oi'  vlio  fcinaiiis  in  po.sNt's.si()n 
aftor  the  niakiiiir  of  the  iiiorl^'asii',  if  the  niortj,'aj;e  iloos  not 
rcsirvc  to  him  the  ritjlit  of  possession,  or  after  default,  if  the 
mol■ti:a^re  i)r()viiles  tliat  he  may  retain  possession  until  de- 
fault, is  anomalous.  The  mortirafree  is  entitleil  to  tai<e  i>os- 
scssion  at  any  time  i  ri,  hut  until  the  mort;.'a^'ee  den  ands  po.s- 
sessioM  rhe  mort<.'a<ror's  po.ssession  is  ris;htful  and  not  hy 
w.-on;r.  and  he  is  entitled  to  tin'  rents  and  profits  of  the  laiul 
without  aeeount  {s).  Tlie  moit^afror  is  not  a  trespas.ser.  hut 
he  is  not  entitled  to  ixissession  as  atrainst  the  moitjia^'ee. 

!t  is  provided  in  Ontario  hy  the  iIortf,'a«t's  Aet,  R..S.O. 
1014.  e.  112,  s.  .").  as  follows  (t)  -. 

B.  A  mortKUSor  pntltlod  for  ilio  time  belni;  to  the  ;>oss(S.sl<in  or 
receipt  nf  tlie  nnis  ;ind  profil.s  of  any  l.ind.  a.s  to  wliich  no  notie<' 
of  his  Intention  to  take  poss.'sslon  or  to  r  nler  into  r.c.iiit  of  the  rents 
and  profits  tlieri'of  shall  have  h.in  Kiven  by  tile  mortsaiier,  may  siio 
for  such  possession,  or  sue  or  distrain  for  the  recovery  of  siicli  renl^ 
or  profits,  or  to  pr.vent  or  rerov.r  daniapes  In  resri(  ct  of  any  trispass 
or  other  wron.c  relative  tliento.  in  his  own  name  only,  tmlcss  the 
Ciuisi'  of  action  arises  upon  a  lease  or  other  contract  made  by  l.im 
Jointly  Willi  any  oth.r  person,  and  in  that  case  he  may  sue  or  dis- 
train Jointly  with  such  other  person, 

Formerl\,  if  a  mortfrairor  was  entitled  to  possession 
asrainst  the  mortirairee  under  a  proviso  f,'ivii>tr  him  the  rifjht 

('/)  Armour,  Real  Property.  L'nd  id.,  p.  1S«.  As  to  attornn  ont 
claiis<-.  see  chapter  33,  Atturtimrnt  iinil  Disliefig,  J362. 

(r)   See  S212,    ,K/)ra. 

(s)  Heath  v.  I'tmh.  IRSl,  fi  Q.n  D.  345.  at  p  3.'-.»,  Ifi  R.C.  376.  at 
p.  3S3;  S.C.  sub  now.  i  ugh  v.  Heath,  1882,  7  Ai)p.  Cas.  235,  16  R.C. 
376,  As  to  the  niortwiMor's  richt  to  the  rents  and  profits,  s.e  chap- 
ter 27,  Arcininiing  hclui;  n  Mditiidticr  ami  Mnrtgagir.  S294. 

(M  This  provision  was  !>rior  to  1914  conl.a!neri  in  the  ,l!idlrst;ire 
Act.  it  having  been  adojited  In  1881  from  the  English  Judicature  Act, 
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to  posse.sHioa  till  default,  he  could  maintain  an  aption  against 
a  third  pai'ty  for  j)OHsi's.si<)n  or  for  injury  done  to  the  prop- 
erty, but  ho  pouid  not  niiiintain  such  action  if  tb:  niortjzage 
was  in  default  (»).  Similiirly  in  e<iui1y  a  mortt;at;or  in  re- 
ceipt of  the  lenl.s  ami  |irofits  lias  heen  held  entitled  to  sue, 
'  without  makinj;  the  nioi't;rat,'eo  a  party,  for  an  injunction  to 
prevent  injuiy  to  the  property  (v). 

T'nder  the  statute-  a  moi'tfjajror  may  mn'ntain  an  action 
even  after  default  if  no  notice  has  been  ,,'*>n  by  the  mort- 
^'asree  of  his  intention  to  fake  possession,  but  after  the  giving 
of  such  notice  the  mortgagor's  right  of  action  ceases  («•)■ 

The  court  will  entertain  actions  for  the  protection  of  the 
mortgaged  jiroperfx  at  the  suit  of  the  mortgagor  alone,  but 
will  add  the  mortgagee  as  a  party  if  it  appears  that  it  is  ne- 
cessary to  do  so  in  order  to  prevent  the  latter  from  being 
prejudiced  (x). 

The  statute  above  quoted  docii  not  give  to  a  moi-tgagor  iu 
possession  of  land,  subject  to  a  lease,  the  right  to  re-enter  for 
breach  of  the  covenants  in  a  lease  (v).  or  the  right  to  sue  the 
lessee  for  damnirrs  for  the  breach  of  a  covenant  to  repair  (z). 


1873,  s.  2^.  sub-a.  .'>.     The  last  14  words  of  the  section  arc  not  con- 
tained in  ttie  Engllsti  statute. 

(It)  Ropers  v.  Dickson,  1861,  10  U.C.C.P.  481;   Ford  v.  Jones, 
1862.  12  U.C.C.P.  358. 

(r)  FaircloURh  v.  Marsliall.  1878.  L.R.  4  Ex.  37;  Van  Geldcr, 
Apsimnn  &  Co.  v.  Sowcrby  Bridge  United  District  Flower  Co.,  1890, 
44  Ch.D.  374. 

(}(■)  Armour,  Real  Property,  2nd  ed.,  187;  see  also  the  cases  re- 
ferred to  in  ih"  next  following  note. 

(J)  In  re  Nickle  and  the  Town  of  Walkerton,  1886,  11  O.R.  433; 
Piatt  V.  Grand  Trunk  Ry.  Co.,  1886,  12  O.R.  llf>:  Mc.Mullen  v.  Free. 
1SS7,  13  OR.  67. 

(V)   Matthews  v.  Usher.  [1900]  2  Q.B.  535. 

(?)  Turner  v.  Walsh.  [1909]  2  K.i!.  484.  The  mortgagor  would, 
however,  have  such  right  in  England  under  the  Conveyancing  Act, 
ISSl,  p.  !•'>.  [and  In  Ontario  under  the  I^^ndlord  and  Tenant  Act. 
K.S.O.  1914,  c,  155,  a.  5].    Ibid. 
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§'JIti.   Moitiiniin's  rii/hts  oijiriiist  third  i,iirti(s. 

\\  lu'ii  ,i  MKHtL'ii*,'''!'  Ii('<'()iius  ciitillcd  t(i  iHisscssiiiii  as  hi'- 
Iwi'cii  liiniscIC  ,111(1  the  tiniil v'.-iiri'r.  lie  miiy  iiiaiiit.iiii  an  aciidii 
for  [Kissrssinn  against  tlii>  inorlLraL'nr  or  |lu'  iiKirlLrairnf's  tcii- 
anl  utuliT  a  lease  inailc  siil)sf(|ucntly  tn  the  iii(irtL'a!.'t'  witlimit 
flio  authority  of  the  inort(,'a^'f<'  or  any  other  person  not  hoM- 
inu  nufler  a  paramount  titio  m). 

So  Iiim;,'  as  the  mort^rairor  or  some  one  elaimintr  inider  him 
is  in  aetnal  (inssession.  the  mortirau'ee  cannot  maintain  an  ac- 
tion for  trespiiNs  a-iainst  a  third  party  i /n ,  hut  if  the  hind  is 
in  a  state  ot'  nature  or  has  heen  left  vacant  hy  the  ^  i.'ai;or 
before  a  title  of  ixissession  has  heen  aefpiired  hy  an\one,  anil 
the  niortiraiiee  has  a  ri>,dit  of  entry,  the  const ru<-live  possession 
is  in  the  miiitnai,'ee  and  he  is  entitled  to  hrini;  an  ai'lion  for 
tres|>ass  i  c  i. 

Aftei'  entry  hy  a  nioi'tL'atree  his  ritiht  of  possession  relates 
hack  to  the  time  at  which  his  letral  ritfht  to  enter  accrued,  so 
as  to  enalile  hitn  to  support  ;in  action  ajrainst  a  vvronjr-doer 
for  a  trespass  eoniniitfed  ,it  a  time  antecedent  to  the  entry  ((/). 

§217.  /'"v.v.  vvm;/  iniiiir  the  Lmul  Tilha  Arts. 

it  is  provided  in  (tnt.irio  hy  the  Land  Titles  Act.  [{.S.O. 
I!tl4.  e.   120.  s.  :!::.  :is  follows: 

;«l.  .Subject  to  an.v  inlr.v  to  tlie  rontrar.v  en  the  re>.nsler  tlie 
r.'Kistend  owner  of  a  nKistered  cliurse.  for  Die  piirimse  of  oliiaininir 
satisfiiotion  of  an.v  nione.v  dne  to  liini  under  the  charge,  at  an.v  time 

('()   Sec  S21L'.  siiiirn. 

(h)  Whnlrr  V.  Montefinre.  1H41.  2  QH  ]:«:  cf.  Ileok  v  Kna|i|> 
l*;'.!,  2e  t'.C.n.  360. 

Ir)  Delane.v  V.  Canadian  Pacific  I!y.  Co.  lS!il,  21  O.K.  11;  M.inn 
V.  Kn;;l!sli.  1s;i:.  ;;,s  r.C.R,  2-tii  .\s  ii.  title  h.v  possession  in  ih.-  rase 
of  vacant  lands,  sc"  chapter  26.    I.imiliilinn  at   irtvms.  ^270, 

('/)  (lean  \(cid.nt  and  (iiiarantee  Coiiioration  v.  Ilford  Cos 
<  o.  ri'i",-,]   2  K  n.   Ifi:'.,  aipprovini:  and  appl.vinir  Harnett  v.  Guildford 

t i;,ir;i.  i\.,.'.,  n  !:\.  la. 
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durliiK  thp  continuuii('(>  :)f  his  charsf,  may  »-ntfr  upon  the  liind 
chiirRP'l,  or  any  part  ihi-rt-of.  or  Into  the  rrc.lpt  of  thr  nnis  and 
profits  thereof,  subject  nevertheless  to  the  rlt'lit  of  any  persons  ap- 
pearing on  the  reKister  to  be  prior  enriinihruncers,  and  to  (lie  lia- 
bilit>  attaelied  to  a  niorlsacee  In  possession. 

A  iii(ii-t!.'attt'<'  taking  |i<issc.s.siiiii  imdef  tliis  ludvi.sidii  is  ndt 
a.s  ji  lps;al  liKH'tir.-itrec  tnkiliir  pn.s.sessidii  ci|'  liis  dwii  fee  siiii|ilc: 
he  ha.s  iiothiiitf  I'Ht  the  stalulnry  ritrlit  to  tiucr  and  linl.l  pos- 
session, aticl  hi.s  interest  when  lie  lias  taken  |iiissession  seems 
to  lk>  sniiiethiiifr  like  the  estate  of  a  tenant  bv  </r./(7.  iluit  is. 
hi'  may  liold  the  lan<l  until  the  del»t  is  satisfied  out  o|'  the 
feiits  find  pi'otits  '  f). 

Ill  .Manitoha  the  Heal  l'io|.(  ity  Aet,  in  addition  to  pro\id- 
ililf  that  a  I'lrst  mortu'aifcf  shall  have  the  same  liLihts  and 
remedies  at  law  and  in  (Mjuity  as  he  would  have  had  if  the 
h'l-'al  estate  had  heen  actually  vested  in  him  with  a  ris.'ht  in 
the  owner  of  the  land  of  i|uiel  eiijovmeiit  until  default  i/). 
provides  spreitieally  that  after  default  a  moitjfaiiee  or  eiieuiii- 
hranece  may  enter  into  po.s.ses.sioii  of  the  moituMSed  land  by 
reeeiviinr  the  feuts  and  i>i'otits  thefeof  or  may  hriii},'  aetioii  to 
reeover  the  land  either  before  or  after  entry  or  distress  and 
cither  before  or  after  sale  under  jxiwer  of  sale  in  the  same 
manner  as  if  the  money  had  been  secured  by  an  assurance  of 
the  lesfal  estate  (.7). 

In  Saskatchewan  it  is  provided  ii,\-  the  Land  Tiths  Act. 
IftlT.  as  follows  (h)  : 

108.      (1)    In  every  ca.se  where: 

(11 )  a  refiislereri  iroricaiie  or  encuiiibranoe  roniains  a  coven- 
ant authorizing  the  iiiorlfia^ee  or  encunibrancee,  upon  di^ 
fault  in  [layinent  of  the  principal,  inienst.  annuity  or  rent 


('  )    \Vill:\iiis.  Real   I'roiiirly.  Jlst  ed.,  p.  675. 

(f)    H.S.n:.   V.m,  c.  171.  K.   nC.  (|uot.>d  in  chapi.T  10,   Thr  l.nnil 
Till.s    1(7*.  599. 

(',)    R  .S..\l.  1!)I3.  c.  17!    s.   III. 

Ui)   Sask.  statutes.  1?17   (Jnd  sess.),  e.  IS.  s.  Ps. 


Mi 
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cliarBr  iir  any    imrt   tlnrcof  llitTctjy  wciiri-d    or    in    Uie 
oliBcrvancf  of  any  covenant  rxiinsscd  or  by  llil«  Act  de- 
clared to  be  impliid  lli.nln,  to  enter  into  i>osse«8lon  of  the 
lands  and  r.  celv  and  take  ilie  rents,  iBsiieH  and  iiroflts 
thereof; 
(ft)   Kiieh  default   lias  Ik  m   nuide  and   has  continued   for  the 
s|iace  of  om-  ealindar  inor.ih  or  for  such  lonper  time  as 
luay   be  expressly   lliiilleil    for  tlie  purpose; 
((')   The  iiiortKaKee  or  incuiubrancee  has  registered  notice  of 
his  Inii  niion  so  to  do,  and  has  served  C(i|i|es  of  such  notice 
upon  the  niorlKaRor  or  encumbrancer,  bis  exeeiitors.  ad- 
ministrators or  assigns  and  upon  every  other  person  ap- 
pearlnK  by  the  rernrds  of  the  land  titles  olfice  at  the  date 
of  the  reKlstratlon  of  th.-  notice  to  have  any  mortgaKe,  en- 
cumbraiue  or  lien  upon  an  estate,  risht  or  interest   in  or 
to  the  lands  suhsecpient  to  such  first  named  morti;ai;e  or 
encumbrance  (/) ; 
the  m(iri-;iu-ee  or  encumbrance  may,  without  the  furtlier  consent  or 
concurrene.    oi   au.\    p.  rsen   inl.  n  sled,  tnter  into  possession  of  the 
ImkIs  and  receive  and  take  the  rents.  Issues  and  prollls  thereof,  and 
wlietlier   in  or  out  of  possissi.in   may   lease  the  same  or  any   part 
thereof  as  he  may  see  fit. 

(-)  The  term  coverid  by  a  leiise  or  leasis  made  under  the  pre- 
eediu'.;  (sub.]  section  shall  not  ixiend  in  all  beyond  a  period  of  tive 
years. 

(?■)  The  mortpauee  or  encumbrancee  may  by  sitch  notice  require 
tlie  ?iiiirlua«or  or  owner  or  such  otiiir  interested  persons  as  afore- 
said to  pay  within  a  time  to  be  specified  In  the  notice  the  money  ilien 
due  or  owinj;  on  tlie  mort>;aKe  or  eticuiubrance,  or  to  observe  the 
e.rvenants  therein  expressed  or  Imiilied.  as  the  ciuse  luay  lie.  aii<l  may 
notify  iliem  iliat  all  reuK  (!ies  competint  will  he  enforced  unliss  such 
default  he  remedied. 

TIip  Matiiti)!);!  st.ititte  {})  contains  pmvisiims  similar  in 
•■tVeet  to  the.  sc-tinii  Just  .|ii..!e.'  e  •.•[.t  tilut  tile  ri-ilits  tliiT.  !iy 
f'diit'eriv,!  :ire  iiiil   Mi:i(le  <'iiii,|iiiniia!   ii|miii   tlit'fo  hciiijz  a  eov- 

<'ii;i'i'  i"  111''  1 't'-Mu'e  ill  the  tci-iiis  of  eliiiise   (a),  iiiid  there 

is  ik;  |irovisinii  limit ini.'  the  iiiiiiibei-  of  years  for  uliieh  a  lease 
or  lea        •  ,a\-  he  made. 


(i-.    The  service  niust  hv  personal  unless  the  repislrar  otherwise 
directs.     See  s.   \V.\  (|uoted  in  chapter  24,  Avtiun  for  furfcUisiire  or 
■iilr    5246. 

(y)   F  S.M.  1&I3,  0.  171,  8.  U8. 
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In  Alberta  tho  Laixl  TitlcH  Act  {k)  contains  provisions 
similar  in  cfTept.  Like  the  Munitolia  ntatutc  it  ouiH  the  con- 
dition cvprcssed  in  claiiNo  (a)  of  the  SuHkatchewari  statute 
and  the  liniitatior  as  to  the  nnniln  it"  years  for  which  a  lease 
or  hases  may  be  made,  but  it  <liflVr  from  the  Manitoba  and 
the  Saskatchewan  statutes  with  renard  to  the  contents  nf  the 
notice  to  be  filed  and  served.  Instead  of  providint?  that  the 
morttranee  may  notify  the  moi1yra«i>i'  or  other  interested  piir- 
ties  "that  all  remedies  competent  will  be  enforced  unless  such 
default  be  remedied,"  it  provides  that  the  notiee  •■shall  con- 
tain a  statement  that  in  case  default  continues  for  the  further 
space  of  two  calendar  months  from  the  date  of  service  of  the 
notiee,  the  mortirii(.'cd  lands  niny  be  sold  under  the  i)roviMioiis 
of  The  Laud  Titles  Act,"  and  "may  also  declare  the  intention 
of  the  mortuasec  or  eneumbrancee  to  make  nn  applicition  for 
foreclosure"  in  case  the  sale  proves  abortive  and  default  is 
eoiitinued  for  six  months  after  the  time  for  payment  (/). 

Tlic  power  to  leiise  the  mortirnKed  land  or  any  part  thereof 
provide,!  for  in  the  stiitutes  aliove  mentioned  means  doubtless 
a  power  to  make  a  lease  or  leases  which  will  not  interfere  with 
the  mortsjatfor's  rij,'lit  to  redeem— a  power  analofzous  to  that 
possessed  by  a  niortjraj'eo  in  Ontario  under  a  coveiuint  con- 
tained in  a  mortcasie  made  pui-suant  to  the  Short  Forms  of 
Mortirn-res  Act  "that  on  default  the  mort^awe  shall  have 
(|uiet  possession  of  the  sa'd  lands"  (in).  The  power  in  (|ues- 
tioii  is  merely  one  form  of  the  power  to  enter  into  possession 
and  to  receive  and  take  the  rents  and  profits  of  the  land  for 
the  purpose  of  reiiueinR  or  paying  ofl^  the  mort»;atree 's  claim. 


* 


.  :^.f 


(A)   Siib-sa.  1,  2,  3,  4  &  5  of  s,  62a,  as  enacted  by  l<tl5.  r.  3,  s    J. 

(/)  As  to  sale  and  foreclosure  under  the  Land  Titles  Acta,  a.'e 
chapter  24.  Aitiun  fur  Fortclosiirc  or  Salr,  §246. 

(wi)  See  S214.  supra,  where  the  extended  form  of  the  covenant 
is  set  ovit.  See  also  chapter  15.  Lessee  of  Mortgaged  Land.  SH4, 
wiieii'  such  a  power  to  make  leases  is  distinKuisheo  trom  the  power 
to  lease  or  seU  mentioned  in  the  Ontario  short  form  of  power  of  saie. 
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It  \»oiil<l  fol!,.w  that.  U|.;..t  frnni  th.-  t  .,v8h  lni,riifi„„  ,„  the 
^Mski'.i  ■•«;,»  st.-itii?*'  as  t..  Mu"  imiiilif  i  yens  f..r  which  the 
'""'  'I"     "inli-    a  itMM',  the  t.-nii       ..iil.'  i        hp  iiikIuIv 

l'-'^      .!i   («>«>iihl      must  II   ■  (.xtcri.i   i),,,,.ri(i  ;    ,■  miu  .,f  \hv 

It  i.  ,«).-.  ,in,i.-r  thr  .cnt  S.r-  at<'  n;,,,  statute  tliat 
^i\  i:  ■  Th,.  „i.,ti,t.  .  ■,  ^^rn  ,ii  n,.  ice  .  ii,-,'>ssary  |irr. 
'""  '      '  ^'  'III.  piiNNcNNion  and  h.  Icasiiii;.     I' 

■iiidfi-  the  All"  rta  stati  '.'.  aH  uii.lcr 
.statute   and   me   M.-r        '.:\    statute, 
ltd    Ic.i       to   file   etiiici  ll^it    the 

•■oik'        !i  precedent  oi      i,,-  exere  se 
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:t  is  a  eoniliti-    i   preeedt  ut 

'f    >-   Mil'liiitte.!     hdurver, 

Mder  that  •   i  a  reasnnahle 

tutory  notic.     vas  intemUd 

as  well  a> 


"I'll-'  -sidii    I 

*'i'  if  ■■iiirt  did  not 

iiriii  I      ihe  Htafutes  th( 

I  cMudition  precedent  of  tli.    makilii:  .if  le 

Mtci-int'  inti.  posscssidn    the  (piestiim  is 

•      iM>  liie  exercise  of  Ihe  power  of  leasini.' 

ns;  possession,  notwiths'  indirid  Ihe  la 

by  wtiich  the  moHu'aire.   is  authorised 

iss.    sion"  to  lease  the  niortsraced  laniis 

Wl         ,1  niorttrav'or  made  default    and  the 

■fed  ii,      [H.sses.sion  and  leased  Ihe  land  to  Ihe  i 

-ne     e.i.     the  lease  heinj.'  executed   In    iho  nioil-.ML'-or  !hi|   not 

l»y  t!  ,    niortirairee,  it   has  heen  Im  id   in  Saskatchewan  that  Ihe 
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I'M   Cf.  Scot!.  Torrrns  Titl.-  .MorlKUtres.  p    r.n. 


(")   Scon.  Torri-n.s  'I'l 
(list inn idii    is   ihal    llic   smii... 


■nsaps,  p. 


'i'lii-  f;roiiti(l     .f  th(: 


II   <iii.stii)n   provide  thai    ilic  jn.. 
^    u.,    ••;„;,>   f„rth«iil,  afi.r  iiuuv^-  M,,    trntipi-  pr.'Scril«.d  cnt.r  ii. 
».•>.-]. 111.  ftc.  and  "may  make  any  i.  .uso."  etc. 

(I»    s,,    ,lKi|.t,i    vs.    l/.„7,„„„      ,„  /.„.v,v,..,.s,„„.  r.Xn.  as  .o  ,l„    ,ir- 
cMttistan,.  s   II.   whirii   a   rnorliraKr,.   is  deemed   to   t.e  in   poss, .    ion 
Srnii.  „,,.  nt..  p.  .--,4.    ■X!ii,..«ses  a  L-iiard.Kl  opinion  in  the  same  swis,'. 
on  -r.i..^  ,"iiir 
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fiitrrini;  inti'  poiwi'MNioii  itrul  tlic  nwikiiii.'  of  the  IciiHi'  wire  umI 
iii")|K'r;itivp  and  void  as  aitaiiiMt  extent  inn  cicclitois.  altlioiiirli 
TKi  iiotici'  waN  ii'i^lstii'c-l  or  m'rviil  tltulff  llie  Niatiiti'.  liccaiiM' 
the  iiiiiilirau'"r  ac(|ui«'sci'(|  in  the  faking'  of  piisNCHNinti  ami  leas 
itiu'  :iUil  none  of  the  persniiM  to  « liom  notice  is  i-eiinired  iiy  i  he 
statute  to  he  irivm  waH  affeeted  hy  what  was  done  and  tlie  as 
M^tanee  of  file  Ntatute  was  not  invokcil  liy  the  niort<;a(.'ee  i>/'i- 

It  IS  providi'd  in  Manitolia  hy  tiie  Keal  I'lopeily  Aet, 
|{  S.M.  I'll:!,  e.  171,  s.  84.  that  no  aetion  of  ijeetment  oi-  other 
action  for  tiie  leeovery  of  aii\  land  nndci  the  new  .system  shall 
lie  as-'aiiist  the  reiristered  owner  for  the  estate  or  interest  in 
resjiei't  of  which  he  is  so  reijiHtered.  except  in  the  ease,  (»/(r 
"/''(,  of  a  Hiortfiaijee  or*  eneunihraiieee  as  affainst  a  iuorl(,'aL'or 
or  enennihrancer  in  default,  and  that  in  suci  case  a  nioi  ;t;ai.'ee 
shall  lie  entitled  to  brins;  sueh  aelioii  notwithstandini?  the  pro 
visions  of  s.   108  (r). 

The  Land  Titles  Acts  of  Saskatehewair.  Alherta  and  the 
Northwest  Territories  l.sl  provide  that  no  aeiion  of  ejectin'iit 
or  other  action  f.  ,  the  recoveiy  of  laiui  for  which  a  eirtilicale 
of  title  has  lieen  irranted  --liajl  lie  atrainst  the  owner  except  in 
the  cases,  //(/(,■•  (//m,  (if  a  inortt.'aKee  as  apainst  a  niortiraL'or  mi 
default  and  of  an  eiieinnlirancee  as  airailist  an  eiicunilir.iirer 
ill  default. 


-*■ 


4. 


'((1  RoUefson  v.  Olson  and  the  Miilual  Life  .Vs."  Co..  I'll.".  S 
S  !.  I!    143.   21   DL.R.   671. 

(n  Ttic  last  iiicniiiin<<l  s>  Ion  providis  that  a  niorti;aKe  or  .  n 
(iitiilirai!.  .•  tindpr  ttie  new  system  shall  have  effeci  as  serurit.v.  hut 
shall  not  operate  as  a  tran.sfer  of  land  tic nby  charncd  or  of  an.v  es 
talc  or  Interest  therein.  Corrcspondine  |.  evislons  arc  oonlalned  in 
th.  I^nd  Titles  Arts  of  Saskatchewan.  Alberta  and  the  Northwest 
Territories, 

'v)   Sask    Stat!'         1117  f2nd  scss.).  ,■    IS.  s.  15!':   Alta,  statuK.s. 

"•.  •-      "I-  '     ■■     l!l>,   3.   11-'. 


niAI'TKH  Will. 

Action  on  thi:  t  o\  i;n ant. 

§l._M.  I'.Msdiial  ivnirdy  „(  tlii' inort'^Mu'cc,  |).  :i(itj. 

§'2l"J.  (  <)v(>ii;iiit   lor  paviiuiit.  \).  .'M). 

§2J">  Wild  may  .sill-  (111  tlic  covi'iiatit,  ]>.  :!72. 

§ilL*4.  Wlio  liia.v    lie  .sued  (in  tlio  cDVcliaiit.  ]>.  373. 

§'_'2.'>.  Wlii'ii  llu'  riiiiil  1,1  siii.  ari.sis.  |i.  :;7."). 

52lV).  Accfl.'ratioii  di'  [layiiii'iit.  |i.  ;i77. 

i'2-21.  Wlii'ti  111.'  iii.iit-aiiv.'  is  .iisciititl.Ml  to  sue.  p.  :!s:!. 


!i 


§-21.   I\rs(,r<il  n, IK  ihi  ,,f  11,,    „\i,rt<iiiii,  i  . 

I'rior  to  ilir  Ailiiiiiiisii;ition  ot'.ltislicp  Act  of  l.s7:!  in  Oii- 
taiio  tlic  I  nr.ly  for  oiifoiponiciit  of  inmicdiate  i.ayniciit  of 
th.'  morti.a-,'  ino,„.v  w,-,s  l,y  a,-linn  at  law  upon  iho  fovi'imnt 
for  payment,  an.!  th.'  (  oiirt  ■     (  liaiurry  lia.l  no  .jurisdiction 

to  riiicrtain  a  claim  upon  ili ucnani  for  payment,  altlioii;,'!) 

that  court  mi-lit.  after  a  sale  had  taken  place  piirMiant  to  a 
•Icrcp  in  a  suit  for  foreclosure  or  sale,  order  [.aymcnt  of  the 
'i''l'eicncy  liy  the  morttrat-'or  i-n.  The  plaintiff  mij,'ht,  how- 
i-y^y.  [xiisiie  his  various  remedies  at  law  and  in  (Mjuity  pon- 
curron''y   [h). 

I»y  •■1"  "ntario.Iu.licaturc  Act.  IS81  (c).  jiirisdietion  was 
ve.'od  in  one  court  to  jriv.-  both  lc>ral  and  cpiitalile  relief,  ami 
under  the  i)re.sent  riiJes  of  i)ractiee  claims  for  iuinietliate  pay- 

('/)  Saw.ver  v.  Rol).rlson.  innn.  1!)  O.P.R.  17L':  cf.  Acadian  Loan 
Co.  V.  l,..K,.rc.  litll,  4r,  V.S.R.  3L'X.     Sc,.  chapter  24.  AcW,n  for  fore 

(b)  See  otiaptrr  22,  Arlmn   for  Pos.srg.Mnn.  |211. 

(c)  As  to  the  Judical  lire  Art  Eencrally,  .spp  chapter  4.  Law  and 
Equity  in  (  /)/(,  r  Ciin<iilii.  135. 
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nuMit  and  for  possi'ssion  in;i.v  l)c  <'()niliiii(il  in  onv  action  with 
a  claim  for  foicclosure  oi-  sale  (<l). 

A  nioi-ti;ai;('c  may  of  coiii-sc  still  si i  ilic  covenant  alone, 

ami  if  a  third  [.arty  has  joined  in  the  niortLMU'e  for  tlic  jmr- 
pose  t'f  jxiiaranteeini;  |ia\menl.  the  iiiortL'aL'ce's  only  remedy 
aj;ainst  the  suiet\  is  hy  aelion  on  !he  covenant  or  hy  daim- 
ini,'  iiaviiient  from  him  in  an  action  top  foiiclosnrc  or  sale. 
A  sc|iaratc  action  on  the  covenant  will,  liowever.  be  rc<;arilod 
as  vexations  if  there  is  pcndinir  an  action  t'oi'  foreclosiiiv  or 
sale  in  which  a  JuduTiient  for  immeiliatc  pavincnt  mij/lit  have 
been  askeil  for  and  ohtained   i(  ). 

I'l-iiiiii  fiii'ii  a  niortiTML'e.  othei-  iIkhi  a  Welsh  nnirtua-ie  (  f), 
implies  a  dilit  and  a  iiei'scin:d  ohlitralion  o"  the  pari  of  the 
morlirau'or  to  pa.\-  it  if  lliere  is  a  covetinnt  or  iiond  for  its 
payment  it  is  a  specialty-  debt,  if  not.  it  is  a  simple  contract 
<hlpt  ('/).  The  [lersonal  fhliiratioii  may.  however,  he  excluded 
by  the  terms  of  the  mort<_'av'e  (h). 


(il)  Hull-  UW.  S(>c  cliiipter  'H.  Artiiin  fur  I'liii i  hisiirr  or  .SViJc. 
Jl'r.L'.  wtiere  llie  fonii  of  eiKinrsenienf  on  (lie  writ  of  siiiiinions  is  set 
out  ;uid  tlic  procedure  In  tlii>  ooiutilned  action  is  outlined. 

(r)  VonU'U  v.  Hill,  \isn\  1  cti.  L-T7:  \Villi;ims  v.  Hunt,  [1905] 
1  K.I!.   ."pI.:    see  rliaiHi-r  21.   .\ilii'ii    ti,r   h'ai, ,  Itisiin-  or  Kiilr,  5-JP,2. 

(f)   Ser  cliaiiter  1.  lul-iiliiil'ii  I/.  52. 

(H)  Kins  v.  Kinn.  17;...  H  P.  Wius.  S.'iS,  IS  R.C.  1;  Anoa.«tpr 
(Puke  of)  V.  .Miiy,  r,  17s.".,  1  lire.  CX\  4.'S4.  at  p.  4K1.  IS  R.C.  177,  at 
p.  1K7:  Yates  v.  \ston,  IS^n.  I  (J. 11.  1S2:  Sutton  v.  Sutton,  1SS2,  22 
rii.Ii.  .-,11,  at  p.  r.lfi.  ir,  R.C  2!)S.  at  I..  P,ii2:  L'l  Halsljur.v.  I^ws  of 
EnKlnnd.  p.  7".  See,  however.  lUill  v.  .Morle.v.  IS.'iS,  S  I'.C.R.  ,';S4. 
to  the  effect  that  In  the  ab^senoe  of  a  covenant  for  payment  an  action 
of  debt  will  not  lie  unless  tin  e  is  some  evidence  of  a  debt  or  loan. 
As  to  the  implied  covenant  for  pa.vmeni  by  a  iHTson  who  conveys, 
and  Is  expressed  to  convey,  !is  bem  flcial  owner,  see  chapter  S.').  Short 
Fnriiis  of  Minliinil"!  Art.  53S4.  A  covenant  for  |iayinent  is  implied 
In  a  repistired  charpe  imder  the  Ijind  Titles  Act,  U.S.O.  1914, 
c.  126,  s.  31. 

(»)  McKay  v.  Howard,  1S83,  6  O.R.  IS.I.  Mathew  v.  Rlackmore, 
1S5T,  1  H.  i  N.  7fi2.  \f.  to  words  miallfyiu*;  or  limiiiiir:  a  coven- 
antor's liability  on  an  express  covenant  for  payment,  see  J222,  infra. 
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CHAPTER  XXIII.  ACTION  ON  THE  COVENANT. 


Wlicii'  a  iiii>iti.':it.'f  cciiitaiiis  an  ackiiowlctl^niicnt  of  the  rt'- 
(•tipt  lit'  iiKii  tiraf;<'  iikiir-v  l)nt  no  covciiaiit  tor  r«'|iaymi'ii1  this 
(loi's  not  of  itself  alVonl  conclnNivt'  I'vidcnci'  of  a  tlfl)t.  so  us 
to  1  iial'li'  a  nioiii;ai:('c  or  his  assiirin's  to  inainiain  an  action 
for  lis  recovery.  It  was  lielil  that  uliere  no  nioiicy  \va,s  aii- 
vaiii-e.l  liy  the  iiiort trainee,  hut  the  iiiortt;ane  was  yiven  foi- 
ilehl  line  hy  the  iiiorti,'ii~or  to  the  inorl;;airee  who.  in  ec^nsiiii 
ation  oi'  L'ettin^r  the  liiortfraire.  ajireeil  to  release  the  inorttraijor 
from  all  persona!  lialiilit\.  the  plaii;tiffs  who  were  assim'ees 
of  the  nior1ua'_'e  wi^re  not   elititli'il  to  leeover   (/I. 

The  aniom»  wliieii  the  plaintiff  will  oiilinarii.i    oe  (iitilleii 

to  recover  in  an  action  on  th M'liaiit  will  he  t'le  i-./iiiciiial 

and  interest  co\enantei|  to  he  paid  aiHJ  the  costs  ol  -he  .iction. 
In  special  ca.ses  the  amount  recoveralile.  if  any.  will  he  ascer- 
tained iijion  :iriiiciples  discussi'd  in  other  cliaptius  ij). 

In  (»ntario  and  Maniloha.  in  the  case  of  a  inorttrat'e  uidcr 
the  land  titles  systetii.  as  in  the  case  of  a  mortj:aire  not  iiiidi  r 
that  syslejii.  and  in  Saskatchewan  and  Allierta,  an  action  i.ii 
the  co\(i:ant  foi-  paMueiit  may  lie  cntertairied  \\\  thi'  couts 
under  their  oriTn.-iiy  Jurisdiction.  In  .Maiiitolia.  in  the  case 
of  a  moil'.'au'e  Ulidei'  the  lalid  t'tlev  system,  statutory  pro\,s- 
iori  is  made  for  ~.ale  and  fi  r.elosun  pi 'cei'dlnjjTs  ii.jnir  talxcn 
in  thi'  n  L'.strar's  oi'lice.  uhile  in  Sa' katciieuan  and  Alhcrta  a 
lai'l  I'-'a'jre  ma\  .  at  Ins  opl;ol'.  K-iIm  proceei|illi;v  in  the  rc/is- 
trar'N  oflii'c   foi-  sale  and    foreelnsure   i.r   have   rieoiuse   to   the 

eoU:t>    t<.i     tllesi'    I  emedie>    i  /.  i  . 


. ■•fPi 


(.)  1.1111(1(111  l.diin  CiiMi|>an.\  v  Sni>ili.  Issj,  .IL'  IM't'.l'.  .'i"":  cf. 
.laek.'-dli    \.   Yeoiiuins.    IsTi'i.   "'.>   I'.C.i;.    JSn, 

(i)  Sif  rliaiiter  L''i.  l.innUitvin  ui  \itiunn.  rliapItT  JT,  Afnuiil 
iiif  li- till  I II  Mmtiiniiiir  mill  Murlnniji '  .  cliaiiter  "X.  Miittijiigir  in 
l'i»,xi  ■Miiiiii .  iliaiiter  :.'li.  /iifin.sf;  cliaiiter  :!ii.  ('(/.vfx.  See  also  cliaiiler 
P..  I.ijinl  Muitijiiiir  III  ll'iinlii.  SLTi.  as  lo  a  slipulallon  for  a  Ikiiuis  or 
other  ((illalera!   advaiilaf;!'. 

(k)  For  the  rtelallK  nf  Ihe  Maioidli:!  S.isl<:it('lii'U:in  and  AlliiTta 
Btjitutis.  .sic  rliaiiiiT  L'4.  Aittun   Inr  Fni- 1  tusun-  or  Snli.  |246. 
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i-22-2.  (' 


iv(  ii.iiil  far  i/inimi  iil. 


Tlif  t'liriii  of 


iivciiaiit  t'lir 


.  imiit  in  iinlin.' 


larid  is   lli.it   coiiljiiiicil 


111   si-li  -l: 


li   to  tl 


ic 


.Mnltl 


IS   Aft    (/l.  iis  follows: 


.11  <  •li- 


nns o 


if 


'rii:H   ihc  iiioitfiiiKdr  will   |. 


.111(1    (ltlS<TV,-   thr   al)( 


II     th.    moriuasf  mi/i) 


IVl-    plOViSd 


i'lii'   Inttrcst, 


If  I 


Ir   lllorti.','ii;i'    i,. 


i'\|il( 


lo   I) 


till'  stjitlltc  til.'  f 


I'llfSllilllfC    ot' 


'orcsroinv'  I'ovciijiiit   li.-is  tin 


rITfct 


v<  IV  ill  the  I'ollouinir  t.Tins   {  nn  : 

TlKii    Mil'   said    niorlfiacor.   his   heir 
i>r  sonic  or  oni'  of  tlicm  shall  and  will 


iis  't   if 


'o  III'  |iai(!  iinii 


said 


■issk'ns.  til 
iatci-i'sl   for  111 


'ai      .iiin  of 


inert 
iiionf 


■"•   •^''  .   administrators 

\»'l    ana  truly  pay  or  Ciius<> 

exec   tors,  administrators  or 

y  in  the  ahovc  iiroviso  mmtioncd,  with 


Lis 


.sai:if  at.  aforcsiiid.  at  tlir  da 


nn.r  abov..  liniitod  for  [laymcnt  thdvof!  and 


ys  and  lim.s  and  in  the 


■  vtrythinp  wril.  faithfnlly  and 


shall  and   will    In 


ki'ip  a;i   and   singular  (h 


truly  do.  ohsfrv...  pfrfonii.  fulfil  and 


in   till'   said   atiovc  i 


c   iirovisions,   aMriinii  i,is   and   stipulations 


inir  int. Ill    and 
pioviso. 


Iiroviso   parlioiilarlv 


iii-aninn  of  tlusc   pr.  s.nis. 


s.  t   forth,   ari-ordlnK  to   the 


and   of   the  said   above 


A   luortuii.'i 


r  may  In-  his  civi'iiant   ivstrict   his  lialiilitv  as 


lo  the  ,nii..iiiii  aii.l  as  to  thr  tmns  on  wlii,.h  the  iiimtuau,.  may 
'"■  '■"''"'■ '•     '"  ■■'  '"ort-a-c  \-nv  *;!,-j:.o.  whii.h  .•imtaiiicl  the 


iiMlal  priiiti-.l  shoft  I'orm 


.iMiiaiil   I'or  iiaymciit,  ihc  t'.illowiii"' 


u.'i.ls  unv  aiiijc.j   in   uiitiinj  to  th. 


'•I'.  •  nant  :  ■lint   hi'I'ore 


tl, 


'.HTclini:  „,„„,  tlu"  c..v.Miant  th,'  m..r1(.'ay.  shall  ivalizc  iiium 
l.-iii.ls  iiiorl-aLi'.!.  aii.l   th,    m,i-lfra;.'or  shall  llicii  h.'  lialiio 


only  t,i  tlu 


iir.i'    ,)f  .+i)(H) 


or  such   less,  r  slim  as  will   with 


th'  ii.'i  proccf.js  'I, an  the  Ian, Is  make  th.' .■f:!.2.")0  an,! 


interest. 


The  la.st   clause  in  th 


I'  iiiort!,Mire.  also  .ildoil   ii 


1    \Mltilllf. 


vnle.l   that   '-in   ii,i  e\,-ni    stiall   th. 


lU'O 


iTsoiial    liahilitv  of  the 


iiioi'tirauor  (  ii   his  , 


'ovcnant    CNce,',!    .ttilHI. 


It 


the  nil  rtiraifor  vvas  not 


silli.j,  I'l  to  any  litihiliu  ,iii  tl 


111  1,1  that 
IC  I'ovenaiit 


(0   R.'vO.  II'U.  p.  in.  schedule  II.  rliiiia..   l 

(III)    See  chapter  SS.  slmrt  riirmn  nf  Marlyufivs   ,\,t.  |(381. 
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riTd        cnAi'TKii  will   A<-n()N  on  tiik  i-ovkn.\nt. 

until  ,,n,T  11,.  lun-t-M-.T  s1,..mI,1  I,.-,v,.  n-nVu.vA  m-t.  'hr  MimIs 
,,,,,1   ,!„.,,  ,Mil\    1p  tlic  .■xtriit   .r  :?•;<»'   l"l- 

A   jrustr,.  nr  n   pri-s..nal    r-iMrM  ntiHi\f  uti"  <-..v.'iiMnls  to 
|,;,v     is    |Hrs.„iiiil>     ImIiI.'   .■\rn    tll..U-h    llr   .'ov  rli.'-l ,  t  s    M..   Inlstm- 

,.,.', IS  ,-,,TUi..r  -u-  iMhninistrat.  r  "  .  i.n.l  .'M  i,  ll.ni,-!!  h.'  .mLIs 
.,  ,,,-,,vis,,  tl,Mt  hv  sh^ill  nnt  l.r  prrsoiu.llv  li.llil.',  surh  M  |.r.,visn 
l.oin.j  '■.■pu-iKini  to  t!ir  covrii.iiit  to.-  |.M,\ii[rnt  :iih1  lllrl-lo,.« 
v„i,l   .,„-.      A   l.roviso  -,>hi.-li   1  mils  tlir  lu  isonal  lial.ilhv    with 

„„t  ■U-U:>y\uM  it  is.  tiou.Arr.  sali.l.  as  for  ir.st: ■  in  llu'  .■msi^ 

,,r  a  .oviiant  to  Im>  -ut  of  a  (-•rtaiii  fiinil  with  a  pnxiso 
tha!  il:.-  ,MU,nahlor  >  liaM  not  !.•■  liai.lo  al't.T  lu-  •-.•asfs  to  li- 
,.,;i,.l  ,1  1,.  a.'riioiisl.'.-  !!i.'  fm..l   "/i. 

Tin    ,lul>    a|.|'oii.'r.|  ,i-,isl,,.>  of  a  ,-onuiv..>atioi,.  |o  uhr.'i. 
I,-,    |!-,!   .l,.-.Ti|.t.oi(   til-  sitr   for  a  rhiin-li  lias  h.-oii  ,-oii\  o\  .'cl, 

an.l  ulio  l.y  that  .h's.-vi|.tion  -ivs  lo  tho  veii.lor.  to  smirc  part 
„nhrl..l,-ha..    1 PV.ainoM-auvuithll nln'^'n   .•ovmanl 

,•,.,   ,,:,.,,,ont.   aiv   a    .-oi  i„oatioli    ^n    an.l    aiv    not    iHTsoi.allv 

li,.,l,'..  tlio  niort.^a.^.-  althoui^h  it   is  si-nr-l  ami  S(>alr,l  l.y 

tli.'iu   ■iMUxi'i'ially   1  >  '. 

W!..  :.■  a  ii.oitirau'c  .l.'.'.l  .-oiitaii.s  a  .-ov-nant    for  |.ayin«'iit 

of  |.rii:.  iimI  an.l  int.  rost   M|.o.i  a  liv.!  day  tho  i.rin.ii.al  an.l 

i,„,.|-.st    ;,,v  two  .lislin.'t   -i.l.ls.  an.l   .Mth.T  nniy   1..-  sii.'.l    f..r 

si'iiari'.lrly  fmiii  the  othci'  (  /  ). 

(»t   WilM.n  V,  n.iuiir-.  IMH.  -1  (>I{-  -SS. 

(.,)  Karl.al,  v  Farlmll,  IsTl.  I.Ii  7  Th.  VJH.  a.  I-.  12S:  l.ut  Bee 
In  r..  KnI.lnsons  S.  li:.M..n.,  «:;.ii!  v  Ilot.t.s.  lltitL'l  1  Hi.  71«,  at 
in..  72S.   7-'!». 

(,,;  Watllnu  v.  l-.«is.  jll'llj  1  Ch.  HI.  F.irnlvall  v.  fooml..s. 
1HI3.  .',   Man.  it  0.  7:it; 

,,,,  wnilaa.s  V  llalhawi..v.  1S77.  fi  Ch  I>.  511;  rf  .Matthew  v. 
Hlackmor.'.  ISi'ifi,  1  H.  ft  N.  7''>2 

(r)  Cnder  U.S.O.  1SH7,  r.  :;n7.  See  now  tlie  ReliKiotis  Instltu- 
t'oIlH    .\el.   R.S.O.    1''14,  C.   2Sfi. 

(,s)    Henty  V.  Ureitory.  1897.  24  O.A  K.  ;;-■'. 

(f)    pirk.nBon  v.  HarrlHon.  1H17,  4  Price  JS:.  IS  U.C.  474. 


S:;l'.'.  cox  knant  fou  rAVAiKXT. 
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It    is    |iriivi.|c|    in    Oiitiiri.i    l.y    tlic    Divisimi    (' ,Mrt>    .\r\. 
R.S.it.   1«I14.  «■.  C\.  s.  (iT.  iis  f,,ll„us: 

«7.      (1)    A  cinis,.  „t  ri.linn  sliail  III-  -  i^r  ,i  inio  |«  (i  or  iiion- 

artiors  for  ,M,.  iMi,r>os,.  ..f  l,v,imi„f;  the  .  n„.  «iil,in  tl„.  j„i  .s.linion 
of  till'  rourt. 

(■■:)    Wli.  n.  a  sum  f.,r  i.rinrli.al.  and  also  a  sum  for  im.r.M.  Is 

(ill.,  and  i.a.val.lr  to  ill,-  sail...  ii.m.n  ii|,.,n  a  i tr.'.'^.;  l.in.  „„i,.,  bond 

or  otiMT  Instrm.irnl.  h.'  may  n.,t«  iihsiandinu  aniil.in^  In  this  s.-p- 
li.;n  .■ontaii.,.d,  hnl  sMhir.-i  t„  il„.  oti,.,-  pn.usmns  ut  iln«  Act.  sue 
H.  paratrl..    for  i\,ry  sum  so  due, 

In.lrr  liiis  |,r,,\isi,,n  it  |ms  Immii  li.'M  that  ,!!,•  iMnrttrai;<H' 
'•■'iiii.it  swv  I'.iian  mstaim.iit  of  intrr.-i-t  iipmi  ii  innit-au'.-.  the 
••ii"""iil  "(  \\u-  i.islal,,,,.,,!  hriiin  uiihiii  thr  .iuiis.li.-ti.ii,  „1-  the 
•iivisii.ir  .•,,1111.  uhin  ..thiT  iliNtaliii.iits  jiic  dllr.  an.l  the  whiilo 
■ii.i";iii'  .111-  .NCMr.ls  that  lor  ulii,-h  a  suit  ina.v  be  broii-ht  in 
!li(   ilivi-idp  ciiirt    (  ((  I. 

All  a,iini,  uas  l.r<iiii.'ht  in  a  ,livisl,iii  cmirt  oi,  the -Jiul  N,,. 
Miiili.T,  IICm.  \i.v  one  years  intnvsl  ,|ii,.  the  1st  1-Vhnian. 
'  '"'•  •111,1   i>it,r<st  (III   int. rest,  aiiioiint ins.'  t.itrcthcr  to  if^SL.V). 

"  "   I'loilua-;.-.   th.^  |M-iii.-i|ial  ..f  whi.-li  uas  some  y.'ars 

"MT.liic.  It  «iis  iuhl  I  I,  that  the  inl-msl  .sii.hI  (,„:  U\uk 
iiitfi-cst  i>nst  ilicw.  as  to  wlii,-h  tluTf  was  n.i  oov.'naiit  to  pay. 
^^ils  .luo  to  th:^  plaintitV  ii.it  ,fi.,  interest  but  ..uly  by  way  of 
<bimiijres.  an,|  the  <ase  .li.I  n..t  eonie  within  the  (.ivvisions  .,1 
siib-N.  2  of  s.  (iT.  an.l  ,2)  that  the  |.biintiflr.  if  entitb^.l  to  re- 
eo\(>r  the  ainonnt  elaime.l,  was  enlitle.l  to  rerover  as  (biiua»fe8 
iiit.'rest  .i.iwn  to  the  ,b,te  of  the  issue  of  tile  summons  amonnt- 
iiii-'  ill  all  to  about  $140,  v  hieh  sum  had  been  .iivi.1,.,1  for  the 
I'liioose  of  enabling:  the  plaintiff  to  sue  in  the  division  court 
as  forbidden  by  the  statute  (r). 


(»)   Re  Real  Estate  Loan  Co.  v.  Guardhouse.  1898.  29  O  R    eO"" 
following  Re  Clark  v.  Barb.r.  1894.  26  OR.  47. 

(r)   Re  Phillips  V    Hanna,  1902.  3  O.L.R.  568;   cf.  Re  McKay  T 
Clare,  1910,  20  O.L.R,  U-t.  ' 
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CHAPTER  XXni.    ACTION  ON  THE  COVENANT. 


§22:!.   Who  wii),'  xut  on  the  covinant. 

An  assiniu'c  of  the  iiioi'Kasree's  estate  in  the  land  may  huc 
for  foroolosure  or  sale,  l>iit  to  enable  a  person  other  than  the 
niortj^'at'oc  or  liis  personal  rei)resontatii  -niR  an  aetion 

for  personal  payment  an  a.ssinnment  of  ortnage  iUI)t  is 

ntvessary  {ir).  In  other  rcspeet.s.  how<  ve-  ,ne  rules  as  to 
tlie  persons  who  are  entitled  to  sne  for  foreelosure  u-  sale  will 
apply  to  an  aetion  on  the  eovenant.  If  there  are  two  or  more 
mortgairees.  tiiey  must  both  or  all  he  parties  to  the  aetion  as 
plaintiffs  or  defendants:  if  «  mortfjajret^  dies  entitled  to  a 
morttratre  his  personal  representative  must  he  a  party,  uidess 
the  moi'tpasie  was  vested  in  the  deeoascd  morttrasiee  and  an- 
other or  others  jointly  as  trustees  or  otherwise  (x). 

Kven  if  the  heii's  of  the  mortfiasiee  are  named  in  the  eov- 
enant for  payment,  the  personal  representatives  will  ni  t  llicre- 
by  be  deprived  of  their  ordinary  rijiht  to  the  moneys  as  beinpf 
personalty  or  of  the  rifrht  to  sue  for  the  moneys  in  their  own 
names  (i/). 

A  cixtiti  que  truxf  is  entitled  to  bring  an  aetion  aurainst 
his  trustei'  and  eompel  him  to  perform  any  i)artieular  obli- 
sratiiin  under  the  trust.  Thus,  if  the  lejjal  estate  in  the  hands 
of  till'  trustee  be  distributed  by  a  stranjrer  the  cestui  que  trust, 
thni|i.'h  he  may  not  institute  le^al  |>roeeedinyrs  in  the  name  of 
a  trustee  without  his  authority,  may  oblige  the  trustee,  on 
tri\  ing  him  a  proper  indemnity,  to  lend  his  name  for  asserting 
till   legal  right  (z). 

(H)   Sep  ctiaptor  11.  A.is*r!nrr  nt  the  Morlgiigr,  5S1II1  and  lai. 

(T)  Si'o  rtiaptiT  24.  Artinn  for  Forrrlofmrr  or  SaV.  J12J3.  wtiere 
the  (iiiestlon  who  should  h(>  plaintiffs  is  more  fully  dl.'?oiiss«>d.  \s  to 
the  ;.i  rsons  entitled  to  discharge  a  niortcane.  see  chaptrr  19.  Dis- 
rhiirrii-  iir  /{rtnnvrynnrr. 

(II)  Ijtili'a  Real  Property  Statutes,  p.  420.  As  to  the  rights  of 
the  personal  representatives,  see  eh.  pter  13,  Pi  •inns  cntitlt'il  on 
Dxilli  tit  Ihf  Miji liiiiyii . 

(!)   Foley  V.  niirnpll,  1783,  1  Bro.  C.C.  277. 


1223.  WHO  MAY  SUE  ON  THE  COVENANT. 
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As  a  jreiR.ral  rule  no  one  is  oiUitloil  to  ciifoicp  a  covenaiit 
except  tlio  eovniuiitoc  ())•  his  assitnuv  or  p.'i-soiial  repicscnta- 
tive,  but  this  rule  is  subjeet  to  exception  if  the  covenant  is 
enteie.1  into  in  such  circumstances  that  the  covenantee  is  con- 
stitute.! a  trustee  for  a  thir.i  party.  If  A  covenants  with  H 
cx|)rcssly  as  trustee  that  A  will  transfer  property  „r  pay 
mon(\  to  H  upon  tiiist  for  a  thir.i  jiarty,  then  in  the  ,  cnt 
of  H  reftisii.j,'  lo  enforce  the  covenant,  the  thir.i  paity  a.s 
astiii  qii,  trust  has  in  e(|uity  the  same  riirht  t..  sue  A  as  H 
woul.l  have  at  eonini.)ii  law.  for  in  cn'ect  B  is  constitute.l  j, 
trustee  of  an  execute.l  trust  .if  a  le„al  chose  in  a.'tiou  (./). 


§224.   Who  iniDj  be  aiicd  on  Ihi  covotmit. 

The  mortgagor  continues  to  he  jtersonally  liable  ini.lor  his 
covenant,  althoufrh  he  has  convcye.1  away  the  equity  of  re- 
denipti.Mi  in  the  lan.l.  In  .such  a  ca.se  the  ni..rtf,mf;er  woul.l  be 
entitled  to  ju.ljmient  on  the  covenant  only  on  the  term  that 
U|)on  receivinf,'  payment  of  the  amount  due  from  the  mort- 
gaiim-  he  shall  roconvey  the  property  to  him  mibject  to  the 
existinj;  e.piity  of  i-edemption  {h). 

The  burden  of  the  covenant  to  pay  the  mort^afire  money 
does  not  run  with  the  land  and  the  purchaser  of  the  e.iuity 
of  re.leniption  fmrn  the  inortfiatror  will  not  be  liable  to  the 
mortf,'aKee:  there  is  no  privity  of  contract  between  them.  So. 
although  the  purchaser  of  the  equity  of  redcmi.tion  covenants 
with  his  transferor  to  pay  the  mortpape  or  by  re.ison  of  buying 


(o)  L'ndt-rlilll,  I.AW  of  Trusts.  7th  od.,  pp.  38.  49;  Fletrlier  v. 
Fletcher,  1844.  4  Hare  67;  Lloyds  v.  Harper,  1880,  16  Ch.D.  290; 
Gandy  v.  Gandy.  1885.  30  Ch.D.  57;  Faulknor  v.  Faulkner,  1893,  23 
OR.  252.  S(>e  also  Mitchell  v.  City  of  London  Aji.surancc  Co.,  1888, 
15  O.A  U.  262,  cited  In  chapter  34,  Fire  lnsurnnc\  i373, 

(6)  Klnnaird  v.  Trollope,  1888,  39  Ch.D.  636.  As  to  the  mort- 
gapors  right  to  an  asslRnment  of  the  niortpage  on  payment,  see 
ch.aptei-  20.  As  in  (!•,<=  pffp,-?  upon  Ihc  murtj;a!,H<-s  riRht  to  sue  of 
his  inability  to  reconv.y  the  mortgaged  proiwrty,  see  j227,  \nira. 
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CHAl>TEn  XXIII.  ACTION  ON  THE  COVENANT. 


tli<'  [)i'<>{)(>rty  (iiiii  oiun  is  uiitlcr  an  (il>li^ati<iii  tn  iiuli'iiinify 
the  tiMiisfcriir  ;itraiiist  tlic  niortitiitrc  tlic  iii"rl<;a!,'ft',  not  \w'<i\^i 
in  prixity  witli  the  piiivliasor.  is  not  cntitlt'd  tt>  enforce  such 
covenant  or  ol)lii;alion  inilcss  it  has  l)cen  assiiineil  to  liini   ic). 

It'  tlic  niortirairor  is  dead  his  personal  repi'csentative  may 
he  f'WvA  ami  .jndtrnient  may  l)e  recovei'cd  out  of  the  assets  of 
the  decea.sed   !  </). 

If  tile  I tLMu'i'i'  is  a  married  woman  anil  the  mortjxaire 

deed  contains  a  covenant  1)\  her  to  pa\ ,  she  is  iml  thcieliy 
made  personally  liahle.  liut  the  coxiiant  oi)ei-ates  as  a  ccmtract 
laiiilini:  upnn  \yy  separate  csiatc>  as  provided  liy  the  .Married 
WiMiien's  Property  .\cl  ■(  i.  .\  judi-'ment  auiainst  a  marricil 
unuiaii  (III  the  covenant  for  paynuMit  nnist  therefoic  lie  quali- 
(ied  I  f '  ill  conformity  with  fonn  110  i<i).  which  is  as  fnllnws: 

Tliis  Coarl  doll  order  and  adjiidKc  that  the  lilainllff  do  recover 
against    tlie   def.ndaii!    Itic   sum   of   f  to  be   li'Vied    out    of   the 

(vparai.  |iro|>erty  of  tlie  said  defendant  wlihh  she  Is  now  or  may 
hereafo  r  he  |iossess(  d  of  or  i  nllth'd  to,  and  any  proiierly  which  sho 
may  liereafi'-r  wliile  disrovi  ri  lie  iiossessed  of  or  entitled  to  and  not 
otlicrwlse:  hat  this  jiid^'meni  shall  not  render  aNailahh'  to  satisfy  the 
same  any  sejiarati'  property  which  llie  defindant  was  oi'  may  he 
restrained  from  antlclpaiiu);  unless  liy  reason  of  section  21  of  The 
Murniil  W'liinti'n  I'r'i/n  rhi  .\it.  such  projierty  shall  l.e  available 
til  satisfy  ihi-  Jiidi;meiii   notwithstanding  siioii   restriction. 

Where  the  married  woman  wasmerelv  a  liiistce  for  liei   hus- 

haiid  of  priiperty  puiehased  Ity  him  and  cniiveyed  to  Ik  i    .iiid 

((■)  S.I-  chapter  II.  Tniiiifrnr  of  Ihv  I'.iiiiitii  uf  /,'.■</,  »i;inon, 
SSKU.  i:;.",  and  \"*'<.  The  stall  nient  in  the  texl  is  subject  to  qualifl- 
ration  in  .Mherla  under  special  statutory  provisions,  referred  to  In 
Sl-.l. 

(i/)  As  to  the  phadir.srs  and  the  term  of  judKiiient  in  an  action 
against  an  exi  nitor  or  administrator  for  a  debt  incurre<i  by  the 
deceased,  see  lioliiiesled.  .ludiraliire  Acl.  4lh  cd.,  112!t.  As  to  a 
roMiian    hy  a  personal  reiinsi  ntalive  or  Inislee.  sec  11222.  .Wijini. 

'"1  S.-v  till'  provisions  of  the  statute  quotrd  In  chapter  2,  .Worf- 
giii),-  lit  V'litimiin  l.<iii-.  Die. 

tf)  Srott  V.  .\Iorley.  IssT.  _2l)  QHH.  120;  Mc.Mirhael  v.  Wilkle. 
1s:il,  IS  O.A  li  4»i4.  at  p.  472:  Poull  v.  Docile,  lliof),  10  O.l-.R.  411: 
lie  Stewart  V.  Edwards.  Itm.'i.  11  O.I-.R.  S78. 

('/)   .\piiendlx  to  the  Consolidated   Rules  of  Practice,  Ontario. 
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she  jdirifd  with  her  )HiNl>an<l  in  cn-iitiiiif  »  iiK.rtKiik'c  iii.on  it, 
Hhv  wan  Ik'M  not  lia'.l.-  ,.;i  tlif  covciiai.t,  altli..u>fli  the 
inortirak'Cf  had  no  kiiowh  ,li;<>  <>f  her  piwitioii   (In. 

Tlic  (M.iiit  may  in  -crtain  (•ii«Miinstaii>-cs  .lirfct  a  iiiortijatfe 
1<.  1...  unkIc  of  an  infant  ".s  intin.st  in  Ian.!  wi.  Imt  in  the  .'ase 
of  a  nicitira!.'.'  of  trust  [.ropcrty  in  which  an  infanl  joinp,! 
alonir  with  other  v<.sliiis  ,j,ii-  trust,  it  was  h.-hl  that  it  wiw 
••.'iitraiy  to  pn-ixT  i.ractico  to  itiM-it  a  .•„vfrnint  for  payment 
on  thf  part  nf  the  infant  (,/). 

Vl'l-K    117(1)1  Ihi   rij/hf  to  ,v(((   arisfs. 

The  riu'ht  of  the  niortirai,'oo  to  mio  on  the  eovenant  arises 

''"■'I  '•'< venant.;r  is  in  .iefaiilt   aeeonlinjr  to  the  terms  of 

the  eovenant.  hut  the  time  foi-  payment  may  he  impliedly 
exten.h'd  a.s  t.i  the  result  of  sulis(..|u,iit  transaetions  l.etween 
til.'  paiti.s.  My  a  .•.ivenant  in  a  m.prtj;ak'e  .late.l  the  4th  S.  p- 
t.iiih.'r.  l.s.')7,  the  mort-,'ai.'.ir  eovenante.l  an.l  the  .ief.'ndant 
••ovenante.!  as  his  surety  for  the  |)ayment  of  the  inortiraije 
del)t  .,f  W.-.d  ,,n  th.-  1th  of  .Mareh.  l,sr.S.  |!y  a  deed  date.l  the 
I'th  Deeeniiier,  1SS4.  the  ali.ive  menti.m.'.l  mortjfa^'e  an.!  var- 
ious other  mort!.'ak'es  iriv.Mi  l.y  the  niortwfror  were  eonsoli- 
.lat.'il,  Ihi'  i-laintiff  a.lvanein..'  the  total  sum  of  C'.'.MKI  for  pay- 
ment to  the  vari.ius  mortiiaijees  of  the  amounts  of  th.'ir  elainis. 
anil  takiii._'  assij.'nmenfs  of  the  mortsrafre  dehts  an.l  the  m.)rt- 
traif.Ml  properties,  "with  the  full  h.Mietit  i.f  tlu'  e.iv.'iiants" 
eontaini'd  in  the  \arious  niortu'aires ;  an.l  th.'  !n..rti.'ai."tr  eov- 
eiiiinte.l  with  the  plaintilV  fur  thi-  pa\  ni.  nt  of  C1-J<M)  ,,n  the 
I!>lh  .lanuary.  l^s.-,.  'ph.'  .lefandant  was  not  a  part\  I.,  th.' 
.li-ed.  It  was  held  tliat  the  eovenant  in  the  il.'e.l  nee.ssaril> 
itnpli.'il  that  the  i>riiiei|Ml   .leht.ir  eould   ii.it    he  su.'.l    !..r  the 


(ft)  Gordon  v.  Warr.-n.  lS!t7,  I'l  ()  ,\.K.  44. 
(O   See  111.'  InfanLs  Art,  R.S.O.   ir.l4,  c.   133. 
(I)   Urowti  V.  Grady,  18!i!.,  31  OK.   73. 
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t;i'><i  iiiiilci-  the  ('(ivciiaiit  i?i  tlic  iimriLMi:"'  <<(  IS."i7  liflDii'  tin 
IMlh  .IniiiiMiv .  I.ss.'i.  ainl  cuiiw.iin  iilly  iIutc  Ii^kI  I)itii  a  iriviii;.' 
ol'  tiiin  I'i  Ilic  piinc'i|i;il  (l.hfnr  t.\  which  tiir  .li  iViuhint  ii> 
sini'l>    was  .lischai-iTfil   rioiii  liahilit>-   (A). 

If  iiinm  y  iM  |pa>al>h'  iPii  a  (crlaiii  ilay.  the  ch'ht"!-  has  thr 
whiih'  (it'  ih.il  ihi\  I'm-  payiii.'iit  ami  the  crciiitur  is  iini  niiilh'cj 
to  (•.iiimicMcc  an  acticin  until  the  t'ollowmu  ila,\  th.  It'.  Imn- 
I'vcr,  ihi'  ilililor  lia>  niacli-  an  aNNiu'nnicnt  fnf  the  In  iictit  ol'  hi> 
Tcilitiiis.  a  ilclitnr-  whii.sc  drlit  has  not  acri'Ucil  (iuc  may  priivr 
Ins  riain  ami  vole  at  rniitih.-  oi'  ricdilors.  hut  in  asfci-tain 
in'.'  the  amount  of  ihf  i-riiliioi\  claim  a  ilciluction  for  Iniir 
est  shall  he  made  for  the  time  which  has  to  run  until  the  claim 
hecomis  line  i  nn  . 

W  Ic  IV  there  is  a  condition  for  paynx  nt  of  a  siiiii  at  a  time 
and  al  a  filaee  ■•ertain,  (he  condition  is  not  hrnken  h.\  non- 
pa.v  nicnt  al  tlio  tiim-  iiidcss  a  demand  fur  [layment  is  nnnle 
at  the  filace  specified  (»'.  In  other  ejLses.  apart  from  a  sti))- 
nlation  to  the  contrary,  a  demainl  is  not  a  condition  prece.lent 
to  the  hi  iiii:iii}r  of  an  aetion  afjrainst  a  p'ineipal  di'litor  even  if 
he  has  co\r  iianted  or  promised  to  pay  on  demand,  hut  it  has 
hceii  hcl.j  that  if  a  stiroty  povonants  or  promises  to  pay  on  ile- 
m.inil.  he  must  bo  re';i|psted  to  pa.\    het'ore  he  is  sued   i"). 

In  I  se  a  demand  is  re<iuired  lu  the  1'  ims  of  the  contract, 
a  verlial  drmand  is  sufticient  unless  a  demiind  in  writing,'  is 
expre.sslv  sti|Mi  ated  for.  If  a  .lemand  is  left  for  the  dchtor 
iit  Ilis  t      f  liiisiness  there  u  III  he  no  delaiilt  until  the  dchtor 


(A)    liiilinn  %     liiiclienhaiM,   [isr*l)   1   (j  II.  27s. 

(/)    Kenricdj    v.  Tliomas.   (ISfM)   1'  CJ.I!.   7r,!t. 

(ill)   T]      Assi    niiicnts  and  Preferences  Ac     It.S.O.   1914,  r.   HI, 

s.  :;•;,  siib-s.  .■ 

(n)   Thorn  v.  City  Hice  Mills.  ISSfi,  40  Cli.Ii.  357. 

(ii)  In  re  Ilrown's  Kslate.  Urown  v.  Drnwn,  [lX!t3|  2  Ch.  3afi. 
Gem  rally  siieakins.  e\.  ii  a  siui  ly  may  he  smd  wliliout  previous  de- 
mand.    Hiidiooek  V.  Hmii|ilirey,  1SI3.  5  Man    &  G.  559. 


f:-::,.  whkn  thf  hicht  to  sle  arises.  n:: 

nhiill  li;i\f  IiikI  ii  ii'iiH.iiiiil(lc  ii|>|ii)rtiiiiity  iit'  rci-civiiiu'  thf  iioIkt 

Ill  rase  no  place  is  iiiiiiicil  fur  i>a<  iiiclil  it  is  I  lie  duty  of  tlir 
inoiluaL'or  t.,  .s.'i'j;  out  llir  iiiortuMvii'  aihi  '.ay  him.  milfss  the 
in<iif-ai,'<'<'  shall  havr  if.inc  iil.r.,a,l  after  the  iiiakiiii.'  of  the 
niortL'.-me:  but  if  th..  i,i..rt!rai;ee  was  iihn.a.l  uheii  the  eonlra.l 
was  iiiaih  the  nioituai;or  iniiNt  |.a.\  him  ahiMa.l  ( ./ : . 

$22f>.    .\<t<  I,  nilini,  nf  iittl/lin  lit. 

All  aetioii  for  foieeh.siire  iir  sale  may  he  hr. iiiL'lit  so  soon 

;is  -hfaiilt  is  ma.le  in  paymenf  of  any  part  of  the  priiu'ipal 

or  interest   in  the  ah.seiiee  of  an  expie.ss  oi    iiii|>liei|  provision 

to  the  .-ontrary  in  the  niort>:i|iri'  (r).  lint  iili  aet,.iii  on  tlie  r..\- 

eiiant  for  payiiieiii  will  lie  only  in  rrspret  of  sueh  iiistalin.  iits 

of  prineipal  or  inten'st  as  are  overdue  under  the  terms  of  the 

inortgaKC. 

It   is  ii.snal  in  Ontario  to  in.sort  in  a  morttii'ire  the  sliort 

form  of  aeceleration  clause  contained   in  schedule  15  i.,  the 

Short  Forms  of  Mortsiajres  Act  (.v).  as  follows: 

Trovided  (lint  in  default  of  t!ie  payment  of  ttie  int. res!  iieretiy 
secured,  the  principal  Inn  l.y  seciind  shall  become  payable. 

If  the  nioi-tu'atr*'  is  c.xpresse.l  to  he  mmle  in  pursiiaiiee  of 
the  st.itutc  the  forpir"!ii'j  elause  has  the  same  efl'ect  as  if  it 
were  in  the  following  terms  (/)  : 

Provided  always,  and  it  is  lier.  li.  further  exi>re»sly  de.  iur.d  and 
asreid  l)y  and  b<'tween  the  iiurtles  lo  ih.se  pri^senls,  thai  if  any 
default  shall  at  any  tiin..  hapiicn  lo  be  made  of  or  in  payment  of 
the  Inorest  money  hereby  .secured  or  ineniioned  or  Intended  so  to  b.', 
or   any   imrt    thiTeof,   then   and    in   .such   ease   iho   prineipal   moniy 

(/))    .Mas.sey  v.  Sladen.  ISBS.   L.R.   l   Ex.   13. 

('/)   Haldane   v.   Johnston,    1S.-.,1.   8   Ex.   fiSIl:    Bell    v     Antw.  rp, 
Ixindon  and  Itrazll  Un.',  fisni]  1  Q.n.  in.l;  The  Eid>'r,  |18!>,'?]  P.  !!!♦. 
(<•)   See  chap  ■  r  24,  Artion  for  Foreclosure  or  KttU.  J:'31. 
(v)    R.S.O.  1914.  c.  117.  schediil.-  11.  clausn  16. 
(t)    See  chapter  :r    S:hort  h'-iihis  f.f  Murliitiiirs  Ail.  S381. 
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n-K        <HAnf;R  xxiii    At  tion  on  thk  »      k.nant. 

Iiinln  (ill  iirril  or  niiiiMimtd,  or  liii'liilnl  .hh  •  Ih'.  and  ••vviy 
IMiri  iliinof  xliiill  riiriliwith  tMconir  (tiii-  and  |.,ij  .  m  llki'  inaiiniT 
and  Willi  llkr  11111^4  niunciH  and  .IT.rts  lo  ull  n  in-  and  hiirpiiscn 
whatw).  viT.  ax  U  ilir  ilin-  li.i.ln  im  ntlonrd  fn  iiaMiicni  of  such 
linnclpal  iiion.j  had  full)  coniv  and  isplr.  d.  Inn  'hai  In  mirh  ru.-.' 
tlic  Raid   iii(iri>;ai!i'r,  tiis  luirs.  .  xifiiiorx.  adiiilniM    iiurs  or  ahjiiiins. 

shall  III!   r'ii> ni   of  all   arn  ars   iind'T  lh>»r  |irf».  rr^.   with    hnsfiil 

rosis  and  liiaiLm  In  Ihai  In  half  a!  an\  liiu.'  iM-for.  any  Jiidurii.nt 
in  ihf  prtnils.s  r.roi.i.il.  nr  Hillnn  siuli  tlmi>  an.  \  \\w  iiraiuii- 
•>f  ilir  Siiiiniii.  riHin.  rili.r  ili.nln  could  h<>  uhtalii.d  h,.  rrli.\.d 
:■  u\i  ih.  iciiiM  .|ii.  no  H  ,.|  iK.ri  i.a>i,i.  lit  of  mi  iinicli  of  iliv  niomy 
s.iiir.d  ii>  iliiM  pr.Miii..  or  iii.  nilond,  or  miiiidid  "o  lo  ti.'.  a* 
ina>    mil    ilmi  ha\r  l»i-oiur  |..niihl.    I.,    ii  lu-on  of  lapsr  ,,r  iliu. 

It      U.IS     l'oIIIlrrl\      rnllt.ll.i.  i|.     all'l     III     lUlr     IMSC     ll      Was     lll'l.l 

tli;!!  a  (•'■n\is,  Ml  lliK  kiiicl  \\a,  in  iIk'  natim  of  a  |iiii,i!l> 
aL'aili-l  wliii-li  ri|iiilv  ^^^lllll  nlir\i'  k'.  lull  'i  is  ■•i>\\  wi-ll 
M'lllcii  llal  Mic'li  a  |iii.v;»ii,|i  is  tn  jir-  ii  l'ii  i  ilnl  as  lli.  .•mil  rai't 
111'  till'  I'artirs  atii  iiul  ill  llir  tiatiiri'  ol  a  Iiriialt\  aL'aiiivl 
«liii'li   iiln  i'  uii;   1)1'  trrantiil    -  r  i , 

III  St.  rill'  v.   Mii-k   I  »/  1    Kiiiu'liI   I'llllcc.  I... I.  sai.l: 

"'rill-  ihril  pnuiil.  ll  lor  |-.i\iii.ni  of  ihr  (!■  hi   li>    nulalm.  iits  .   .  . 

n.i   fiirihiT   •     .Milici   !.,    ■     '•   a  c.  rialn  .vi-ni    i.ayiii.ni   of   thi>  drii' 

jilioiilii   t'.     \(..  htai.d.     ti   iti<     •  ot   [Minidr  ihal    iln-  aiuoiim    |;a>al)k' 

"ll""'''   '  ''^•>'    '■ '      i-oMdnl  lhai   insiiad  of  I.,  iiu   [lald  at 

fii'iii'i'    :  in  .  1.    i        1   111    ihisi'   inTloils   il    ylionhl    hi  conii' 

l'-i>-l''''-  ■'  '  iiLiijil    n|.  Ill  Ihai    Mill.       'I'll    ,   •imisK  of  such 

anatnri    .■    i;     .,  'm  tpii-- ol  .  •  niu   i .  laliiii;  i.i  r.  li.  C  lii  Ihr  ■  i»c 

of  |..  nal'  ■  I'l.iiiiiiii  ah!        .hir.' 

ll  "III  111'  .  5r!\iil  that  till  ixtiti  !  .|  Wii-.M;  .i!"  ai'i-i'liTatinn 
i-lau-'  ciiiitaiiiiil  ■i-li.-.li;|i.   I!   ii,  th..  ^      •:■•     ,  o,-u\s  uT   Mni'l- 

^'Mt-'i  s  A.'t  ...iilamv  a  |ir..\  i-i.n,  r,  ' ..  ^  iir_'  tin-  limrl -jaLitir  in 
'•ii'taiii  1  iiMs'anr  -^  I'l-iiii  tin'  i-.mi  .iniiciii'i's  uf  null  ('.iv  nn  lit. 
I'   has  111  |. II  li,.|,|   ,       i    j|,,.  ,  ;V,.,.,  ,,|    ,  j.,^  |,|,,^  ^,,,,,1   |,  ,_,|^^,  ,||^, 

(»)    Kn:ih|.   ■.     1  .iiiii  i-iin.  ivr.v,  r,  cr.  r.r.fi 

(I  )  Tvl...  ^  llini.in  iv-s.  :;  n  \.|{  -,:;.  at  p  (Wi:  (Iraliaiii  v.  Hi.ss. 
ISM,  i;  (Hi  ri.  Wilsnn  \  (  aiiiphill,  is'i::,  \:,  o.l'.u  LT.i:  i^.,.,|^  ;i„d 
Han:.>   'I'll. air-    of  \an.ii.  liioaitl.ml.  |1M1S  |  1  C'l.  ::i:!:    Nunonal 

Tnisi  (  o  I  Cai  iphill.  1'.....  :  V  It  r.sT:  hut  see  Schwartz  v.  SVll- 
lianis,  I'll.-,,  :;.",  ul.K,  :;:;,  :>;  n  '         -r,:\. 

( II  ■■   iM..;.  I  111 i;,  .1,  ji  s,  :,■      -n  p.  i;imi. 
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mortu'iuror  fhr  ri>:lii  in  i-vcry  .aso.fxc.i.t  wht-roa  jii-lmmut  Iuim 
htrii  ric.vt  ri'd,  to  |.fi.\  tli,  arn-ars  with  lawliil  c.mts  ami 
fhaijroH.  ami  t(.  !«•  itlu-vi'.l  fnnii  the  .uriMMiUfiir.'s  of  lii.s  ,1|.. 
fault,  iinij  that  I  hi   |ini\isioii  a|.|ilii>s  to  iinKMnlinirs  takiii  iin- 

•  I.T    fh.'   |M,».T   of   sal,.    (,  Tilr    ITOVIMOII    also    |.|.Mr\(.s   to 

th«'  nioit-iiror  thv  l.cnctil  of  nil.^s  .,f  |.ra<'iir.'  rnal.liiiix  I  iiii  to 
apply  for  a  >itay  of  prix-CMJiriKN  m  an  action  for  foi.rloNUfe 
or  Male     'I). 

Ill  Maniiolia  .)  and  in  SaMkat<-hcv  n  i ,; )  tli.-rf  ar.'  stat- 
lit...  pro\ij<i..iis  to  Hiniil;ir,.n.'«'t  rvli.'x  int'  the  nioit«aifor  from 
till.  .•ohs..,,ii..|i....s  of  .Icfaiilt  i.ii  pa.Muilit  of  lh.-  anfais  i.n.l 
i-osts  at  any  lim.-  pio.r  to  ijir  sal.'  «,■  fonTloMir...  ■•iu)t\\ith- 
Htaii.liii!.'  aii\    pidxinion  to  the  i.oiit rary.  " 

After  .iii.li'inriit   has  bcdi   rt  (m.m.k  .1   in  nn  nctioii  on  th,; 

'■"^"■"1''  .'"I' ■  iclii.f  uill  not  I...  iriaiil.'il.    Thus,  ^hcrr  liv  vir- 

to.  o;'  ail  ar.,.».hTat  mi  .-laiiM.  tin-  w  lioj,.  ,,f  (h(.  m..it--ii;f  mi.".y 
i.as  l.,...oiii.-  .hi..  In  il,.faiilt  of  payniriit  of  intcrvst,  an. I  ju.lu- 
imiil  has  h.Tii  nr..,  ;v.|  for  th.-  wlhil..  I.y  the  m.irtwa!.'.'.. 
.iL-ailist  thr  ni<.itL'.-ii;.,i  i,  an  a.|;.,!i  s,,|,iy  u|.on  th.-  .•owoaiit 
foi-  paviii.nl  c-.,iitaiii.  I  in  ili,.  i.^  rtvratrc  .!•  i.l  the  .|.f..n.|aiit  is 
not  I  iiiitl.-l.  iipim  payiiMMt  of  intcri'sf  an. I  costs,  t  .  have  the 
.iii'liriM.iit  an. I  cNci.||tion  isNUdl  thcr-ci:  k.  t  asi.ic  ( /)  i . 

Ill  \Vils,.n  V.  I  amp?  ell  i,i   |li,y.|.  <     sai.l  - 

IT)    Tii.l.l  V.   IjiiklatiT.  If'iil     I   ().i..R.  103. 

(}/)  l.Hld  V.  Linklat.T,  siii„„  Korni.-r  rul.»  ns.s.  ?.h'.\,  ",W,  rcf.r- 
r.^l  If)  in  III.  JiirtKni.ni  liav.-  I, ,  a  irplacd  by  ml,.  4S5.  wlil^b  is 
dis<us«.(l   in  rhai.I.T  ■.').   A,l,,.n   i„r  y.mrUjsurr  <  '  Sal, .  J24:'. 

(:)  Th.-  Kiul  Hr.iii.rt.v  Act.  K.S  M.  !'.>}?,.  c.  171,  s.  IL'C.  Tlii.-; 
[)rov,si„n  iKus  1>, ,  t.  h.ld  tc  b,-  ai.i.llr..hl>.  to  a  luortKup..  iind.T  the 
•■o!rl     vsl.'iii  ■    .Nali.inal  Triis,  Co    >    .aniplj.ll.  ItloS.  17  M.R   587. 

(./)  Slatutt*.  trH7  (L'lKl  s,ss  ),  r,  1>*  «  115;  Wiisson  v  Harkcr. 
1912.  .-)  S.L.H.  T,t\4.  S  K  1..K.  SS;  Canada  Trust  v.  Ijiyion.  I'.IO.  '.  S.1..R. 
1M»,  M  D.I,. I!  js:!.  Til.-  Saskalch.wan  (irovi.sion  is  quot.-d  ia  ctiap- 
I.T  '2i,   .\<  li,,n  for  h'diii  hisiirr  .,»•  s,il,  ,  |248. 

(6)    Wliiion   V    I'aniL'be!!.  1S93    !;"   OI'R    ?.r,4 

('■)    1M>3.  15  I)  f'.R.  -54  at  p.  2oH. 
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"I  may  note  that  I  do  iioi  dicldc  upon  what  niiKhl  !>.■  done  be- 
fori'  jiid»;iiiinl  obtained  upon  thr  com  iianl.  That  ncovcry  rhangps 
tho  iiosltlon  of  the  l)ariics  the  inormasi'  passrs  Into  a  security  of 
reeord  —  rivni*/*  in  nm  iiiiliintiim-  and  the  amount  thin  due  and  pay- 
able Is  no  longer  serund  by  tin'  mortRage  ("by  thes.>  presents"  as 
expressed  in  the  statute)  but  by  the  JndKnient  of  the  Court.  But 
the  scope  and  ineanln;;  of  ih,  ,  xl.  nslon  of  the  acceb  ration  claim  as 
Biv<n  In  tile  K.S.O.  have  i.iit  been  exhaustively  eonsiden  d  " 

I-Ivci'  ill  ;ili  jietiiin  |nr  lufeeldsiirc  where  tlie  ai-i  eleiatioii 
<ie|i(  iiile.l  II, It  on  (iel'.nilt  in  paxiiient  of  interest  lull  on  ilel'aiilt 
ill  liiliMiiiL'  a  house  within  the  time  sti|>iihite,l  t'or  the  eoiirt 
icl'ilseii  to  interfere  iiinl  ','iatileil  .imh.nuent  of  loreelosiire.  The 
ihfeii.hint  ■.'■•ive  ii  inortuMtre  to  tile  j>laiiilitr  in  uliieli  he  eov- 
eiiaiiieil  to  pay  tile  iii-rtuaiii'  iiioiiev  in  nine  e(|iial  aiiiiiial  iii- 
staliiieiits.  and  also  to  liiiil.l  a  house  on  the  laml  within  one 
year,  aiitj  there  was  a  proviso  that  the  iiiorl-.'av'e  sliouhi  iiii- 
iiio.jiately  lieeoin.'  diir  and  payment  after  default  lieinir  iiiadr 
ill  liiiildiiii,'  the  liouse  within  the  time  mentioned.  No  default 
oeeinicd  in  iiayinent  of  the  uiortifasie  moiioy.  hut  the  luiiise 
vas  not  built  until  ahout  a  month  after  tho  exfiiry  of  tho  first 
year.  It  was  held  that  tho  plaintiflf  was  nititled  to  insist 
on  a  forfeiture  of  the  extended  terms  of  pavnieiit  in  eonse- 
queuee  of  the  breaeh  of  eovenant  .-is  to  the  erc'tioii  of  the 
hoii.so.  and  to  jiidinneiit  for  redemption  or  foreelosure  (</). 
Hf'lief  may  he  ^rallied  against  forfeiture  for  noii-payinent  of 
rent,  and  in  I'ertain  eases  for  iieu'leet  to  insure,  hut  no  ease 
appears  in  whieli  reli,  f  has  heen  i;iveii  au'ailisl  siieli  default 
as  that  just  luentioned  ((/). 

Where  a  mort(,'aj;e  deed  eonlained  an  airreeinent  that  the 
pa.Miient  of  the  priiieipal  money  tlieicliy  seeiired  shoiihl  not 
lie  reipiired  by  the  mortiraijees  until  the  expiration  of  three 
.ve;,is  from  the  date  of  the  deed,  -'if  in  the  meantime  every 
h,ilf>earl.v  iiaynienl  of  inleicNt  shall  be  |.uiietually  paid  "  it 
was  h,  id  that  payment  ' '  punetu,ill>  "  menni  payment    .n  the 


(I'l   iJraliani  v.  Ross,  1*8:!,  6  0  li.  154. 
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liiiy  lixod  for  i»avni(>iit,  .-in.!  thiit  paynifiit  nine  days  aftrr  such 
fixi'il  (lav  was  not  ifood  pavmcnt  (e). 

Wlicrp  a  niortirasfp  (lavablp  in  ten  years  pontaincil  n  imi- 
viso  that  if  the  inorlnairor  niortfrajied  or  othrnviKe  eiu'iiinhorfd 
the  iH-cniiscs  or  siilTcrcd  tiicin  to  iiccnnic  liahie  tosah'  for  taN.'s, 
the  mort^rafio  money  Ht-.nnld  become  immediately  payable,  the 
eoiirt  held  that  an  jissiiniment  in  insolveney.  though  voiini- 
tary,  was  not  siieh  iin  eiienmberinir  of  the  estate  as  entitled  the 
iiiortirasree  to  call  for  the  mortKatfc  money  {f). 

A  inorfCTW  jirovidod  for  payment  of  three  annual  sums 
ot'  .fi.VM)  cirh.  and  eontnined  a  special  provision  that  out  of 
thr  last  instniiiient  the  mortiriiiror  miirht  retain  $1000  until  he 
nccived  a  conveyance  nf  the  interest  of  an  infant  who.  with 
the  niurtirMtiee.  rxeciilid  iin  atrii<iiHiit  to  convey  when  he  lie- 
■•niiie  of  at;e.  There  was  also  an  acceleration  clause  malviuK 
thr  whole  amount  (hu-  on  deJault  in  payini;  any  i»art.  Dc- 
f.iiilt  hiivini:  been  made  in  payment  i<(  the  first  animal  ii.stal- 
incnt.  it  was  hi"<l  that  the  mortjfasree  was  entitled  to  sui'  for 
foiTcl.isure.  but  that  the  acceleration  clause  di.l  not  apply  to 
the  i>ost|.(ined  p.ixnieiit  of  *10ii(l.  that  the  fxT.sonal  judsniii'iif 
shniild  imt  iiieludi'  this  sum.  and  that  Mi.'  moit'.'airor  would  In' 
ciiiitled  to  a  stay  ,.f  \hr  aeii.,11  <in  pii>nicnl  of  the  other  \«>v^ 
tions  of  the  prineipal  t.i._'etlii  !■  uitli  llie  aecrue.l  interest  .I'ld 
the  costs    ill). 

It  will  be  observeil  lli.it  the  fnim  of  aeeeleiat in;i  e|;iu>e 
provi.led  by  ihe  Short  Koniis  of  .Morleatres  .\et  appius  oiil\  to 
the  non-payment  of  interest.  If  the  prinejp.-il  is  payable  in 
inslalnieiits  a  speeial  elaiise  nia\  be  add'd  providing;  foi  iie- 
eeleration  of  the  whole   firineipal  on  deiault    m   payment   of 

('■)  Leeds  and  Han!,  y  Tlieair.'  of  Van.llin  v.  nro.idbeni  n'<!'S| 
1  (  h.  313. 

(f)   .McKay  v    MrFarlnne.  1x7.'.  I'l  Or    145 

((/)  Tliomson  v.  '.Vlllson,  1!tl5.  ;,l  Can.  SC.H.  307.  23  n.h.I'.  4t)K. 
varying  Wlllmin  v.  Thomson.  liHI,  31  O.L.R    171.  l!t  PLR.  593. 
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;iiiy  iiisl;iliMriil  Kiciin  111,'  mMrt;.';iL.'<'<''s  point  ,,|'  vii-w  il  i.,.;!!.! 
•'^'■'ii'  '"  '"  i"''l'T  \i<  (Hill!  the  Nt;itilli>i-y  sli^  t  furiii  mHo^'.-i^i- 
•■"I'l  '"  lli--,Tt  ;iii  ,-i|i|.|,,f.i'iaI.-  spn-inl  ;i.-,m'I,t:iI  i.iii  cl.-ius.'  .|i#- 
fri-.r.ll-    w.ir.i,'.!    ni   ..n!,T  Im  ;iv,,i,:   i|„.  :,  [.plh-jiii,,.!   ,,f  tlir   ro- 

lirvilli,'  l,l..\Ki,,|i    iii|v;|,ly    |||.-|,ll..l;r.i         WIhT.'    ii    lliort  j;ii.'.'    |,|',, 

vi.|<-.l  tl„ii  ir  t!ii'  iiiMi|._M!:,,rs  iiinki  .lt't':ni!t  ys  In  .my  <<\  \\f 
(•ii\(.|i:ilils  (.1  j.mv  jv,.,s  li.Trili  iM.i.t;,Jii,-.|  lii,.  |.rilici!.;il  liiivln 
si->Mii-.-.|  -hu]]  ,il  Ihi'  o|itM>ii  ,if  ilir  111  .itu'iiL"  !•  rmlluMtli 

'"'•"III  I'l'-  •I'l'l  l'.i.\;ililr.  •■  Mini  iL'T.-mll  in  i.iiyin.-nt  (if  taxes 
l(«il<  pl.MT,  1!  v.MN  held  that  tin  pv,,\  i>i,,||  was  iii  ..iTccI  ,i  .pial- 
iticMti..!,  ,,i"  ,,!■  ;i,|,|it,,,||  t.i  ih.  staliitiif.v  .•laiisi-.  an.!  tlijil  lli.-.x- 
li-li'lcl  l'"lii>  III  sell. •.I'll.-  B  til  the  SliMi-t  |'",,i|iiv  ,,]•  Mdl-tuaL'!-* 
Act  iiichi.hiiu'  tfi(  fclHxiiiL'  clini^c  v»as  apphcalilc  with  i  h.» 
Kami-  (|iial;'icati(p|i  iir  adilitinn     I, 

\\  licic  Ih.    pi-ihcipal  ha-  lie in-  ,|.',-  I,y  \  iitiir  nf  thi'  i.',,.r'- 

-•'-''  '■.intra.;.  ..n  (Iclaull  u  pa.Mn.Ml  i>f  njfcrpst,  thi  iiuii'I- 
!,'tllK'(  !•  is  tint  Ih.Ull.l  ti,  MIC  f.:r  the  u!:,i|c  accchTatc(  1  Mini.  11,. 
iiia.\  II'  he  cli,„.v.v  ^c'k  Id  fcc.iMT  ,.iil\  the  ammiiii  lh:i^  ha- 
Illii'illiil.  Where.  h..wevcr  a  liidM.jaL'ef  lako  pf((eM',|ii,;/v  ,f. 
fllfiifcc  hi-  .Mciiiitv  I,  ,-aniiM|  rel'iisc  t..  ae(•^|,t  pa.Miient  "f  the 
wli,-h-  .1111, ,11111  .,(  |,iincipal  ami  itt,r>-t  e\cii  ait!i,)-ti  p.srt 
111'  It   lia-  II, ,t   iiiatiin,!    Imt    il'   iiis  |ir(icce,iin.,'.s  arc  ,•,,!, liu.'.l  to 

pfoIccfMnr  ii!,s  sc,-i|fiH    he  caniM.t    li< inpelled   111  iieee[>t    |.;iv- 

III'  I, I  i,t'  iii..iic\>i  nut  vet  due  as  lite  fiirht  t,,  aceelefatc  |,av- 
iMcet    l',,r  .h'I'.nih    is  ;,|   t|i,.  ,i|.ii..n   ,,t"  Oie  iii.ilit:ai.'ce    o'l. 


ill)  s,li«;in/  \  Williarn-.  i'll.-..  :!;-,  (J  1, 1{  :::].  I'T  ni.H  73:!  The 
den.slmi  III  fills  ,.is.  ,s  diilicuii  i,,  i-,e,)ri.-.|.  wiiii  th.-  rase»  d.cul.-d 
as  i(>  whm  .|iiallliia!i,.ns  of  ,ir  add^ilons  m  ihc  staiiilor.v  uliort  form 
of  powr  (tf  .^al.-  ai.  aiiUion/.d  1,>  ili..  stanitc  Se..  ilia|.l..r  ?,\,  Snlr 
timlir   l':ivir  i,l  .v.-;,,    %%?,', 

(I)  Kx  l.ari,  Klhs  |ls',v|  j  tj  n  ;',  k,  |,„,.,,.  w,,  k..„.s.  llSftHJ 
1   iiVt     iC!.    WIrk.ns  v    Sliii(kliiiri;li.    lH!is.   Ts    I,T    LM.t. 


w  iiKN  .\U)UT(;.\i;i;i:  uiskni'iti.ki)  to  slk. 
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I'JT.    U  h,  „  II,, 


<iii>rliiii'i<  I    IS  ilisi  II 


lisiiil'.ll,,!  Ii, 


I'hi'  liii>I't'j;iv'<'i''s  Mcticpri  i.ll  llii'  ciivci:,',!!!  ni;iN  I"  liillTnl  li>' 
l;ii'--i-  ,'\'  tlim-  '  /  nr-  iii.ix  lie  r\(  iiiL'uislicil  ii\  :i  rdi'iis.  nf  tin- 
(■i|u  ly  (if  i-i'.l(iii|ii  mil  I /,  I ,  li\  ;i  ifliiiM'  nV  tlio  iiiii)  tir;ii^<'  licbt. 
citli'  r  iilnlir  mm!  Ill-  I'nr  \;ilM;ililr  cuiisiiliM  :it  :"li.  m'  ii>  .•H-ciinl 
;ilii!  N.-itisfiirliiiii    i/).  (11-  liy   |>;i\  iiiciit    i  f/i  I . 

1 1'  a  iiiMitL'::'_'ri-  [iiircliaM  ■•  tlir  i-'|iiil\  ,,]'  ,r,\,  |jii>t'>nii  iit  n  ■..■iji- 
nii'li  r  iiii  i\''i'iitioii  .■iL'Miiist  liic  laiiil,>  cT  the  iiiiii'tu'a'.'nr.  he 
iii:,^I  ri'liasi  (lie  iii(iriL'Mi.''c  ili  lit  i  n  ,  ainl  '_'rin'ially,  w  lii'iiiAcr. 
thf  fi|uil\  .ij'  rcilciniilKiii  aiiil  llic  iiii'ilL'atrM'  lii'ci.nif  uiiitcd  in 
tin  ^anl(■  iiciNiii.'.ihr  timrtiraLri'  is  cxtiiii/iiishc'il  hy  iiicii/rr  iiiiIchs 
tli(  ir  is  ■^iillic'ciit  cviili'iic-i'  ct'  ai'  iiitfiit iiiii  tn  the  i-iinlian  nii 
till    I'ail   I'l'  tlir  ;iriMin   'ii  uli.iiii  1  lie  twu  iiitcri  sts  iini'i'  !•/). 

1 1'  a  Mill! 'iraL'ii'  sills  ttif  iii(iit;;atr<il  lamis  uiiili'i'  his  imwcr 
lit"  sail'  ■ // '  .  ainl  tin-  IHnririis  iif  till'  sail-  arr  illsiltlii'iclit  tii 
I'av  tlir  aiii'iilil  iiwiiitr  nil  !Ih'  lilnrtiraLrc.  lie  iiia.x  siii-  thi'  iiinrt- 
irairiii'  nil  Ills  r'livciiani  ill  iTiIrr  tu  nlitain  ]'a\iiirlil  ul'  llic  i|i'- 
(ii'U'iii'y  </'.  Siiiii!arl>  it"  a  sair  taki's  plai't'  in  an  artinii  I'nr 
I'm  .•.-InsiiiT  (i|-  ^ali'.  till'  niiir'i.'aL'i  1"  may  olitaiii  an  nnli'i'  fur 
pa'  iiiinl  li\  till' ii'iirtLMiriii- iif  till- ililiciriii-y  ■ /•  : .  Ihmii'I'  -ai-rs 
till-  liii.|-I'^a'_'iir  is  lialili'  'II  |ia\  iml « itlis(ah<lini;  that  ln'  (•aiiiiut 
iililaiii  a  n'riiii\i\  aiiri'  iif  till'  |irii|iirt  \    mi  |ia>HU'iil.     I.ik.uisc 

(il    Si'f    rllil|itrr    L'l'i.    I.liinl,ltl'i)l    nl     \i,i,iH\.    SHill 

(k)   Si.'  diaiuir  :'.  I'ljul  U'lrii/it,/,   m  Hqiiilii,  S:'!> 

(It    Foiik.s  \     I!<>.r.  1SK4.  <<  .\l>li    Cits,  H05.  al   l>.  till. 

[Ill)  Si'c  rlmpli  r  2"i.  .Ii7i.in  i„r  Hiih-iiiiilmn.  S.',').-!,  us  lo  iiii>iiii'iil 
and  as  lo  ilii-  slaiiiiory  prmlslon  ill  Ontario  li>  «lilrh  iian  [n  rforiii- 
anci'  of  an  obJiKulion  cxiircssl.i  aroiiiK'd  liy  ilw  I'n-dllor  in  siiilsriic- 
tion  or  rindt'rid  In  inirKiianc-  of  an  awii'i'mcni  for  iliai  piiriiosi- 
•■Minmiisht'H  tlu>  otiliKution 

(n)   Sep  rliaptir  Ifi,  A.>iti((i"/i  CvihlnrH  n'  th,    Murliiiiiini .  slfil. 

('()    See  rhaptiT  21,  Mirijrr,  K^i'! 

(;i)    See  cliapier  HI,  SitU   timlir  fmnr  nt  Knli . 

((/)    TeKp  V.  HohRon.   IXKT.   H  OK.   L'T:";    Itiidt.'   v     Klrtnns.   1S7S. 

UR.  s  c.r  sri8 

<>)    Si'p  cluiini  r  :;4,   Aili,in   lur  f  ■,rnliisiir,-  ,,r  Siilr,  |24.^ 
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,r  t\w  n,..rtLMU'.Ml  iun|..  it\   IS  lost  1M  th.'  inorliras."'!-  I'.v  nsiHon 

il  ill  n  iniiir  iiitii't- 
1)- 


.!    I 


hr  iMi'i-isc  111'  a  I'cnMT  lit'  sail-  <-i.nliiinc 


ir  III 


|„.nMs..  IhiiiULTh  tlu'  il.'fault  i.|-  Ihr  in..rma-i.r,  a  sub 


s(i|!|i';i1   iii(irturai_'i  I 


Mi,i\    n  rii\cr  II 


II  till'  riiMiiaiii   altlioU!.'li  he 


■annul    n-i'onvi 


\    llir  i.ii>|iirty  nil  I'iiyimiit  Immiil'  ma. 


ll'     (X). 


Witll    till     lAri'litliills    jllsl     niit- 
lilji  ,|    til   I'nl'iiri-f    INI.MIIiMlt    IMM-Sn 


III      IS    ill    ,-|     ]< 
Till'    IMiirtLM'J 


^llillII    111    li'riin 


till'    lIlnrlLNlV'l  r    is    lint     I'll 

illy  liy  till'  iii.irtL'.iu'iir  unless 


vo\    till-  iiiiirt'-M'-'i<l   I'liipi 


IS   lint.   Mil"!  <  i-r. 


ilisiibliil  I'nnn  sin.nr  '•'■"'■ 


is  in  :i  )Misil  ii'ii 


111   11  sli   -1-   t 


lliiiiiirli  iiwin'j  111  itiv  r.-in.i\a 
III,-  l.iii.i  thi-  ■n-iiiiiTty  IS  ii-.t   III 


hi'  wlioli-  of  till-  moiii.'ae<-«i  la"<'.  »•- 
il  ,,1   li.stni.-tinn  ..f  a  liiiil.hnvr  on 


titc  iMiiiilitioii   in   wbii-li   il   «as 


ll..-  iiiml'-'aiirr  Iii"l>   | 


iissrssiiiii.  illlliss.  M  »i 


1,1,  .  <K.    bilili)' 


iliu'    is    ot    silrli    a    I 


h;ira<-lir  tliat    coiiiim-iisiiIii'M    m 


iiiiini'>.   ti 


iliii-li  till    iiiiiri'ia'-'oi-  m  sui'l 


liil  1-.    i-ntitlr.l.  woiil-l 


nut   111-  Mil  ;ii|ii|i 


itc  iiiiiiiiinity 


\V1 


I  111-     lllnltL'aL"!-    «l 


III     tl 


If    rnlll'liri 


rin-r  lit    till-    ji'-isiiti 


nliii   iiltrr    Uii 


niiift'.^:i'-'i-   "as   ui 


\i-ll    |iinrliaM-il    till-    |<| 


IIUI'  N       -'I 


iliiii|i|iiin.    iiul    uillinut    till    conciii-ii-iH- 


,|,-  M  Sill.-  i.r 


til.    lamls.  It   was  li.l.t  that   tin-  liiolllfai.'. r  cull 


if   111!    linn  t via t-'or. 
Ill 


i\rr  a  ili 


lii-i.-iii-\    frmn   tin    iiiiirl--'aL'iir   i  I' 


W 


till     iiii'rl'_'av!i-i-   an 


Ml  1    ol    Ilii'  nim 


I'.MU'lil     IHO]!' 


irtL'ai;iii'   siilil    anil    inri\(->i 
uiiliimt   llii-  i-i.ni-mrrin-i- 


a  I' 


111  ulmiii  ■  ill'si'iUK-lilly  '"  tin-  llli'l 


tir;ii.'r  till-  iiiml'-M'^'or 


IM     I  111-.  MS     \ 


r.:-ii.-> 


l"rj.  :'i'.  lll.i;    II"'     1"  I-    lliirn  II.   r.iiiriii 


.Sllltll-,    ts' 


i.i;   T  Kii 


,•1      Thus  :i      -I'l^n.    iiiiirl;;aui  ■    « 


lid   :^uli- 


tiitls  In  a  fiirn  losii 
<)is:ililid    rnitii    i-i  riiMi-int: 

AtilMiti.  I  nii'l    I  <  h    .".XX 


n-  111  llii-  Miil  111  a  I'll"!    Iiiiirli:;! 


ii   Itn-ii'liy 


III!'    riiM'liaiU 


WoitliiMuiiin    \    '11     N 


'  I    Kiiiiuil 


r.l    \     Tri.llol".    ixsx     ■'■•>  <  li  I' 


Si.    iliai.M-    V.>. 


IllXrh'n'h     ' 

^auni    In   .1 


/;.  »  '.HI  '  l/MM* 


lis:',  UK  til  till-  ui-ni-ral  nutil  of  a  iiiort- 


I, .  HUM  >ain-i    on   |iayiii<-nt 


I  /.  I    M.  Mill  Is  1    (liliK.in 


lisnn,  lliiir,.  !i  (t  I.K    'M:    .\Iiiiik<-ii  ^    Haass, 


IKT 


r:  <jr 


(II    I!r  tl 
3t"ifi:    I'aliiK-r  \ 


Il    .mil   lanadian    i^iaii   t'n 
H.nilri'-.  IS'-''    -T  Hiav    Ht'i 


(  11     \      \V  1 


liiaiiiK.    INXX.    ir.  t' H- 


»!    -#^' 
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hail  snlil  the  nniaini.  •  of  tti^  {iropiTty.  ami  wlmst-  iiitcrfst 
w.is  kiHiuii  til  the  mni'tirairo<\  atid  the  nuirlLraiffO  ciiMiiiiiitrd 
fur  t'li'i'iloiii  ti'iiiii  ('iiciiiiiliraiMMs,  i!  was  liclil  Miat  the  riiort- 
-ML'if  liaviriL'  ilicrchy  fut  it  mit  (if  lii>i  limvcr  In  rccn]i\i  y  tlic 
ntio'c  lit'  |li(>  mnrtirairi'ii  [VfiilK'ltv  rc.iild  not  call  nil  tin-  MU!icr 
■  •f  Utf  I'-iiiaiiimir  iMirl^oii  fur  iiaviiicnt  of  the  halaiici'  "i  tl\c 
ni'  rT:^airc  ukiucv   .  »i . 

Wlicri',  lioui'vcr,  a  iiiiii-!i_M'_'or  cutiv  i'\  cil  part  of  Ilic  iimrt- 
■.MU'iil  [Mi.[ii-rty  til  a  [uii'i-tiasi  r.  and  lmm'  a  i-ovcnant  airainst 
I'iii-iiiiiliraii'-i'N.  and  the  niortt;ai.'i  r  siiIim '|ii*'ntl>  rdf'ancd  tlir 
|i;ir1  Ml  ^mI,|  M-ojii  his  niort-.M'-'i'.  it  w.i-  hrld  that  as  the  rolcas.- 
«;!•.    !i  ;i.Tiirdan''n  with  the  imim-1  L'aL'or 'n  own  ohliuatioii  as  to 

''■■It  part  it  .i'.l  not  alVrct  the  •oorti.'aL'ii's  riu'lit  t<i  i omt  llf 

inort'.'a'."'  .!-'!it  ..r  irah/i-  his  lii-n  '-ii  ihi-  rest  of  tin-  iiioi-ttras."  <l 
Iiro-.(>rt>    I  .r 

A  niuri'.'aL'ci'  •<!  onlv  ilischari."-'!  a  portion  .it'  iIk  ni'Ol- 
irau'i'd  lands  uitun  part  pa\in'ni,  as  h.  .sas  cnlitli  d  tudo  iiiidiT 
the  lii.^^i.M>»i'.  hut  also  assiTitrd  to  .■  ro/lit  of  \\:[\  aiTnss  thr 
•A  hi.li>  i4  rhf  [11,-oi.H'i-i  \  •.'r.iiili  d  liy  tin-  llnii  .u\ni-rs  i.i'  th.'  ti|nity 
'•'  a  pif'idiasi'i-  itf  ,i   p.'f1i,.ti  iif  it.  and   n  Irasrd   sni'li   riirht   of 

wa\    frun.  his  inorlaaifc      li  was  licM  that  tin'  i -tira!.'"-!'  ha\^ 

Kti  drlpa'--r,ul  l,,n)N»'K  from  rtstoritiL'  Ihr  iriurlu'aL'rd  latids  nn 
i**»<'iTd  in  -huriwt.T  and  .!tiantil>.  in  a  manni'r  unaiithoii/id 
if^  dii  ti  I'ltts  ..I  ihr  !Mi"ii.'a!.'<  an  asN|./i\ci'  ..)'  ihc  hiio'ijfa^r,. 
.--,i,|  nut  »-faiiii  iiiHifi-  tih-  .M.v.'iiant  in  an  adniimsl  ration  of  tin- 
lit'  ■■-'atror'i*  estate  i.iit  ti4<-  ■•iaiiiiani  wasallowfd  a  p.i  lo.i  if 
'  •  .i\  da-.*  *iihiti  ailnrh  u>  juif  hiinsi'lf  in  a  pnsitinn  In  rr 
!*^-f»-  '  111'   land      '/  ' 

K*":    al'liT  *!!H-   inorltjatf>><'   has   oiitaimd    a    final    ..rdi'r  of 
fiw^r-kuwiri'  he  iii»5  siiil.  i»!  ,i  fpnirra!  nil  -.  mi,-  ,,u  llir  i-.\rnant 


■  *'   Jjowiiotd        iiarbim     i*t7,   1*  «ir    "iTs 
(j-l   rrawtanrt   v     ArBuitir.   lit'T    IS  fir    :',Tt; 
(K     In  rr  'r%nri^i*«f»    ;>H>r    ,i  .;hj{    .''^i 


i 
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prnvi.ldl  he  is  ill  ii  [...sitinii  ii,  icconvoy  tlic  iii<iilL.'.iirMl  i>ii.). 

Till'    iTliitions  III'   the   iiii>rli;.iL'i'i'.    ,lic    inert irii'.Mr     mii.I     the 
)iHivl:;i.s.T  V  h.i  MLTov  will,  th,.  iM,„-li:;iw'i.l'  hi  .■issiiin.    llu    mi. ml 
trii'-'i'  aii.l  "ovcniiiits  uifh  th.-  iiiniti:;n.'.,r  I,,  iiitlciiiuny  the  ImI- 
Irr  ill-,.  i„.i   tli.is,.  of  ,T.'.lit(.r.  Mirdy  aiiii   |inii<Mii,.|   ilrlitnr   ,(• 
sini-iivc  ly,    Thnvioic  If  the  iiinit!.,ii;.'c  makos  a  1. ndi'is.'  airi,  •- 
iiii'iit    til  u'ivo  time  to  111.'   i.iir.-has.T  ..r  ..MuTuis.'  .l.^aU   \miIi 
him  wit'i.iiit   thi-  cotisciit  of  the  inort._'a!,.)r.  th.-  m.irlyair.n    is 
II. ■'  .liM-haru'cl  an.l  li.    may  I..'  su.mI  upon  the  iuortj.'a..'t',  in.- 
VI. lei  thai  uh.'.i  he  is  Mii.,l  th.'  iiior|..'ai.w  is  n.it  th.ii  .lisalijcl 
t'liiin   .■.'sfoi-iiiL.r  t.i  the  iiK.rtL'a'^or  th     iiiiiiiipaiiv.l   Midp.i;,     ..r 
th.-  iiiiii.ipaiiv.l  .ilili..Mti.iii  .11'  th.'  piir.-hasi-r  l.i  iiHiiiiHuu    r|i.- 
iiiiirt..'a'j.ir  ill). 

W  a  Tii.ii-t ..'a ..'.>.•  lias  iiia.h'  cr  -.'ivi'ii  a  .l.iiiaii.l  .■:■  n.  t  .-,■ 
"iili.T  r.'.iuirin..'  |i;;yi!iciit  of  tho  nmrtfja'^'c  niniicy  ,ir  .l.'.-f  'iin'.- 
hih  inl.iifinii  to  .'Xfivisc  th.'  p.-.vt'r  of  salf.  irn  fuithcr  pr,..-.-.  .1 
iii'^s  and  ?!.,  act i. Ill  with  icspc.-t  t.i  th.-  niort'.'a.^ri'  ni;iy  lie  t.!k.  n 
o-.-.inia,.'ii.-.-.|  until  il„  ,.s;.j,;.,i,,ii  .,f  lii.' t  ;ni.- .:i  or  a  ft. -i  uin.'h 
paynioi't  is  t,,  i„.  „ia,l,^  .n-  ||,,.  ,„,u,.r  ,.f  sale  is  to  It  vx-r.- m.1. 
\vit!i..;ii   an  .ir.h'r  .*f  a  jn.lt'c   tii). 


Ji:!'- 


(,-)     S..>   clllllil,  r    -1.    .t.'v'.H     '.,/     I',li,h,,in,     ..(     Sillr,    S.ll 

(■/)    Sc..   .-Iiapt.f    11.    Iiuns'fir,     „f   II,,     r,,,,,!,/   „f    /,•-■,/,„,,„.,:„. 


(ft)    liSO    i;.|l    r    jij.  s.   -fl,  ijiiol.d   111   .liai.i.r  :M     s„l,-  „,„i,r 
P;.,<  .     ul    S„(r,    j|:;i,i 


,  -^Ji 


(  IIAI'TKH  XXIV. 


Action   iim   I'oitrci.usiifi    cut  S\i,k. 


§•_•:;•; 

■  •j:;m 
VJ41. 

j24:; 
§24-4. 
§24.-. 

«'J4ti. 

(247 

V24H, 


TIh'  liirlit  iir  riirri-loMiri'  <if  sn\v.  ji,  ;!ss. 
W         .t' Miiiiiiiuiis  t'di-  tiiriMliisiifi     I"    VXi, 
I        .itiflM  ill  till'  Mc-tinii     |i.  :!!»!!. 
<  'I'lL-'llKil   ii''lV||i|;iIiN.    p.     1(M. 

I II  ■    Till-    iHiiil  L'iiiTdr. 

(1)1    Til.'  c,\vinT  .,r  ill!'  r.|iiiiy  ..;■  rci|ciii|itinii. 

I  I'  '      'I'llC    liSKI'l'    til'    tlu'    IIMIftliaU'"!'. 

(ill    I'lrstiTi.-il  .('i(risi'iil:iti\cs. 

II"    Till'  wif.'  Ill'  lin^liMinl  111'  tile  ninrtuMitor. 

1  f  i    .\  .siii«-t\    Til-  111!'  iimi  Ilm  j'lir. 
I'lr.-iiliir.'s.   II.  41.". 
Intcri'iiMitnry  ju.lL'iiii-iif.  ]>.  41^. 

li'lIllTIll    riilnliicl    ,,|'    llii'    l-I'l'l'IIMirr,    |i      TJ.'). 

"  ■iili-snlriiii;,'  .iilili;iiM-iii    .uk!   ailiiiiiL'   fiartics    p.  426. 
'rakiiiu'  .HiMHiiiiv  ;iMil  ;i|i| iiiiiir  ii;i\    fur    riNlemption, 

p.  4;!2. 
Till'  iiiji.slri's  n'|inri.  [1.  4.1!V 
.Siibsi'iiNrii;   ;M'i-(Mi!its  .-111, I  ;iii|.riiiifmi'ra  of  mow  day  for 

I'i'ilrmpiiiiTi.  |i    142. 
Sl;i\-  111'  ,11-1  i. Ill  iin  p:i\  iiii'iil  iif  arri.ii-x.  p.  446. 

<    ll.lllt.'.-  nf  <il\r  ..!'  Ihc  ai-. '..11111,   p.  447. 

Filial  iinli'i-  of  fnii'i'lusiir'-   \>.  448. 

.\<'tiiiii  or  jiulmiicnt  i.ir  ,NHti>    p.  4^5. 

(•'.irt'i'losmo  (.1-  .sail'  uinin   the  Laml  Ti;lcH  Arts.  p.  4fi6. 

Sail!  prorrniinifs  in  the  registrar's  office,  p.  474. 

i'lmi-loauro  in  th.-  iPtfiHtrar  ,s  office,  p.  480. 


II 


3SS  CHAPTKn    XXIV    K'lRKCLOSlI!!-;  OH   SAUv 

\'2i\.    Till    ri'iht  III  forn  lii--,iii  or  suli . 

When  thf  Ciim-t  of  Cfi.-inci'ry  Im-jjih  t,,  cnlcr t;iiii  ;ip|ili'-il- 
(■aliiiMs  liy  iiinrlL'aL'nrs  (ur  Iim\.'  I.>  iclnm  ii.>tuillist;ili.lim? 
tli.it  li>  ,lrf;nilf  in  |.,iMri.iil  tliry  ii;ic|  1,,n|  their  hiial  ^r  e,,ti- 
lr;ictii;il  I  ,L'ht  tc  r.il. nil.  it  u;in  (ililiire.l  in  liirn.  in  ..r.lrr  to  ,io 
(•c.tii|.|..|e  ec|iiilv.  Id  i-ntiitiiin  !l|i|>lieuficitis  liy  iiKirtt'iiL'eo  I'.ir 
f.'ie,  losuiv  the  .ffr.t  nf  ;i  .lerree  of  foivehixllf.'  iMiiii;  sillll-ly 
to  re.|inie  a  inuriLML'i.r  within  ii  .|eiinit,  tiiiir  to  fe.hein  nii.ief 
JieiijiltV  ..I'  hriiii.'  lin.-illy  fnrr.i.,s,d  or  .lepn\  e.|  ,.(  his  e.jllitalilo 
nifhl  tn  r.lriMi  .(  .  The  eoirehllive  ami  feeipioeal  lenn.lv 
to  ledeinptioii  IS  fureehwinv  Kijuity,  nhieh  hy  its  iiiteil'.  ~. 
enee   has    |Mv\eMte.|    the-   iiiorl vML'.e    from   assc  itiio,'  his   hiral 

riL'ht  to  ahsiiliiir  ,,v\ >i,i|,  ,111, ier  the  strict  terms  of  the  huu- 

tra.'t  simply  lenoves  the  stop  it  has  i;self  put  on.  upon  .le- 
faiilt  of  the  ;Morti.'ai.'or  in  .iisehai  u-in;.'  the  ileht  after  reason.ihle 
time  ■.'i\eri  to  him.  or  in  other  wor.ls  .lences  I'oreeh  ^ure     /.  i. 

As  a  u'eiieral  rule  upon  .lefaiiit  in  pa.\ment  of  llie  m ys 

seeiireil  i,y  ;i  moiti.'aL'e.  th.'  morf.ML'ee  may  l.rinu'  iiii  action 
for  forech.sinv  m  ..  whctlier  he  has  a  po\, ,  r  of  sah'  or  not  ,/.. 
whether'  he  liiis  tal;eii  posscssi,,!,  ,,r  not  ,.-,  .•in,|  whether  the 
niortu'aire  is  a  h  '.'.il  niortLMu'c  ,.r  is  ati  .-(luitahh.  mortiiaL'e  lUhler 

■■'"  •■"-''" "'    '■'"•  ■■'   li"-'al   m.^rt'Ta'.'.    >f)   or  i.y  <|ei.osit   of  tjth. 

'lee.ls  i,/i   or  is  .-i  m..itiraL'e  of  an  e.pnty  of  iviiemplion    i /i  i . 

('/»    S.e  rliai.i.r  :;.   /,,.;.,/    l/..r/,;,„„.  ,„    r.'iiirly.  K'-. 

ih)    Carier  v    Wak.  .   IVTT.  4  Cli  I)    ilnn. 

(r)    li.ilf,.  \     I/, 1,1     ]v|;;    -2   |ir    4,.   \v     |mi    ](;   p  p     4^1 

(<l)   Sla.l.    V     I!li:i;.   lsi;^  :;   ll.ir,.  :'..-,;    \Va>n..  v    llanliam    IS",]     0 
I  Ian-  filV 

(')    r.orcl  I'.nrtiyn  v    IIiii:li.  s.  ITTt'i    ",  Ves    ftfi,  at  p    liif, 

(M    Prall  V.  Kills.  18.SJ.  If,  Ileav.  Sr.n 

((7)  Jain-s  V  .Iam,s.  is?:?.  1.1!.  ifi  K,,  i.r,r  York  t'nion  nnnK 
tiin  Co  V  .\rll,y.  iKT'i,  u  ct,  \y  -of,;  s.Kil.r  i  Worley.  |18!»4|  L'  Ch. 
1"'|,  at  |.    174.    Ixindon  rminiy  and  W,  sitnilnsnr  Kaiik  v.  Toiniikins 

[\n\\  1  K  n  .'■.i.'-,.  at  p  .irn. 

(/i)  rf.w,.  V  PaKr.  1S29.  2  Sim  471:  Rirlmrds  v  Coop,  r  1K4:'  5 
II, 'av    :!04. 
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A  inipitifairt'c  \H  iwiifilly  ciitilliil  tn  fori'i'lusim"  or  riiIp  at 
liis  "pticiii  !/l.  hut  III  soiiif  ca.M'N  he  In  ohiitlcil  to  sair  niilv. 
Tlir  liiflit  of  I'on'rliisiirc  arisfN  only  if  tlicic  lias  Ixrii  a  for- 
ffitiiif  Ia  icasoii  i.f  a  liicavli  ,,(  I'oinlitiiiii  i  /),  liccaimr  it  is 
only  ill  that  case  that  thn  ,n  an  ii|uitahli'  tiu'lit  to  rr.|ci>in 
to  he   fiiri'chiscil 

A  iiiMi  tifak-'ic  IK  iiiit  ftitith'd  to  hriiii;  jui  action  for  foie- 
ch'xiirc  iiiih'ss  ihf  iiioitiiJiifi-  is  ovcr.l  >.     Default  in  pay- 

niciit  of  iiitfifrsi  or  <if  an  instaliiicnt  of  iniiicipal  is  suniciciit 
(h  if  such  ilrfault  is  ill  hnach  of  the  comlition  for  reconvey- 
ance or  ilefeasanee.  heeailse  in  that  c\elit  the  iiioit^aircCH  nu- 
tate heionies  ahsolute  ,ti  hm  iiihl  forechisure  will  th.'refore 
li"  '  '"  '•  A  iiioiti.'ai.'ee  iii:i,\  ini.iiose  if  an  iiistaliiiciit  of  priii- 
ci|.al  IS  over.liie.  even  thniiuh  he  has  au'iTtui  that  the  final  ill- 
stalineiit  of  the  |irinei|>al  shall  not  he  payahle  until  the  hap- 
peiiiiiL'of  a  certain  event  an<l  that  eyeiil  has  not  yet  happeiicii 
I  II  I.  hut  he  is  not  entitled  to  foreclose  if  lie  has  atrrpt'il  that 


(')  Ycirk  Ininn  llnnkms  Co  v  Arllcy,  1ST!*.  U  VhAl  2HS;  Mf.v- 
ers  V  Harrison,  isr.ci,  j  (;r  4t!t;  Sadler  v.  Worl.y.  |18!H|  -'  Oh.  170. 
ai  |..  i:t,  scfl  cf.  In  re  Owen.  IIS'Mj  :i  Cli  L':'e,  m  p.  j:';;  liarklioiisp 
V    Cliarlion.   IsTX.  s  th.   I).  444. 

(/)   Itonliam  v   Newronib.  ICHI.  1  V.rn    -^T:.  Saiiii.,s.iii  v.  Patlison 
IM:'.   1   Hare  ',?,?,.     An  lo  an  aiilon  f<ir  mile  ami   the  Jifisdirtlon  of 
the   eoiirl    to  decr.e   s:ile   in   a   foreclrmiire   aillon.   see    l)elow    In    ilii.s 
rhiipter.  IL'».".      Sal.'  h>   a  mortiiatee  iimi.r  his  pimer  of  jiiil.'  Is  di.^- 
(Missed  in  rhaplci    :',1. 

(A- 1  Kven  if  another  niornjUKe  on  the  sanie  land  K.  ilie  same 
nuirmai;..'  m  ov.rdiie      'niilMido  v    lell.ir.   ixr.n    1  Cr    147. 

I 'I  Stanhoiie  V  .Manners.  17r.:!.  :'  Kden  1!I7.  Ciuiieron  v  .Mrllae, 
Sparks  V  H.dhead.  ts.'.J.  r!  Or.  :ni:  Canai'..^  s.i tiers  Iaiuu  To  v. 
Niehc.llis.  isfii-,.  r,  lie  I!     II 

f '"  )  VVilllaniH  V  Moruan,  |l'im;|  |  n,  xii4  H  v,iin  heUl  tlvii  (he 
inn  IS.,  for  riri.nv.\anr,  in  this  ras.-  did  not  lriii>..ri  tliat  ini.r.st 
«;iH  to  h.  paid  lia!r>.ail.\  nn  tin-  days  hiNclH.il  in  ih,  rir.,r,\-r.  i..r 
puiii.ni.  and  i.iat  Hn!,-  was  <onsi'i|iiintlv  n.i  lueai  h  of  ...idtlion 
1'.^  r.asoii  of  the  ia.liii,  lo  pay  llo'  Inter,  si  and  th.  r.for.  n.i  for- 
'.iiiii.-  and  no  rtuhl  i.i  fore<  lose 

till  lliil  Hi.  imirtiiaK.'e  would  noi  In-  iiiiltl.-tl  i.i  a  Jadfaent  iin 
Ih-      iivinani    In   r.sp. .  i  of  itu'   last    m.-ntiomd   nislalni.  nt.  iuid   tUv 
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th."  wlioir  luiiuMpal  Miin  sli;ill  nut  lie  callf.l  in  before  a  et  rtain 
event  ami  that  event  lias  not  lia|>|ieiieil  ("i,  Wliefc  there  v\a» 
a  sfipiHalK^n  that  in  .h  lault  i.f  pavnienl  of  an\  instalment  of 
iiiteiest  f..r  six  nmnths  the  whole  |iiineipal  NhouM  heennie  iliio, 
it  ua.s  heltl  that  a  suit  to  loreel.ise  eouhl  not  be  bloiiu'lit  until 
after  ihe  NJx  niontlis  ha<l  expiriil  i/;!. 

If  the  seiMirity  is  a  mere  eharv'e  or  lien,  ami  not  in  the 
iiatuie  of  a  miirt!:ai.'i'  or  an  airreenient  for  a  moitcau'e,  the 
proper  renieily  is  an  action  f.,r  sale  t.i  realize  the  seeiiiitv  and 
m.l  fi.ie.'l.isuie   ./      'riiiis   sale  ami  not  loreelosiire  is  the  prof.er 

reme.|_\    iimler   ih,.    int'ininal     instriini.  nts    t |\     ealletl 

"hen  m.t.s"  whieh  are  ilsiiall.v  ■.'iveii  to  secure  the  price  of 
L'nn.ls  snlil  ami  by  which  the  purchaser  av'i-ees  that  the  price 
shall  111'  a  ehari.'e  or  lien  on  his  laiicl  in.  So.  if  a  nioitifaifp  Ih 
III  the  l'..iiii  i>(  a  trust  fiU'  sal.-,  the  morttrairie  is  entitled  to 
sal.-  imt  |..r.'el..sui-.-  i  m.  A  person  eiitith  .1  to  the  beiielit  of  an 
eqiiilahl.-  .-haru'e  .-reate.l  li\  uiH  ii|„,n  ;,  i ,-\ersinnary  interest 
in  laii.l  has  no  lelm'.l\  li\  ua\  nf  loi-.-.-lnsiiir.  but  ..iilv  b\-  way 
of  sale  or  inorlii.-iL'.-  ..f  sii.-h  iiiti-resl  /i.  In  i|,,.  ,.;|^,.  ,,|-  ,, 
Welsh  riio|-t._M.je  liiil-i-   IS  no  !-|..'lit   ..f  folei-josuri-    III). 

mortiiap.r  uomI.I  I,.-  .ntul,,!  i„  Uuu   ili,-  for.-.-josiir,-  acli.m  sia>.-(l  on 

l.a.Mii.iil  of  til,,  oiti.r  Insia nts  and  a(-i-ru,-<l  liii.  i.  si  and  Hi.'  csis. 

Tlii.iiison  V  UiJlsiin,  I'.l-,.  r,!  r-,,,  si  U.  :!ii7,  ::]  I.I.H.  i,,s.  varving 
\Vilis„n    \.   Tlii.iiis.in.   I'.ll.   :;i    m  l.  i;     in.    i;i    |..LIi     .-,.,:;        \j;   to  t lie 

in..rtiiai:.'i-s  riKlit    to  applv   for  a   s!a.\    of   il„    :„tion    u i   i.a.wii.  nl 

of  III.-  ..v.rdii.-  liiMalM.iu   ami  inor.M  and  .-,,ms.  se.-  !iL'li>.  iufni. 
I")    lliirrow.s  V     Miil|,.y.   is).-     i>  ,j„    &    |.;,,    .-,_.i 

(/))    I'ark.r  \    Via.    .,i..«.is'  A^.-.ieialloii.  is;.;.  -,';  (jr.  17.1 

<-/»    T.nnant  v    Ti.  11,  I, .-int.   1m;:..  !,.i;     1  (  |,    .-,:;7    ;^,  ,,    -,,^..    ,^,„. 

don  (  i.iinu    anil   W- >|ii,1i.m,  r    li.mk   \     Tonipkin.-i.   |l'.ls|   1    KM.  r.l5. 

af  V    .',.".;    cf    (-hal'trr  .',.  Iiiinlilil,    ,l/,.( /(/.;(/,-».   j||. 

(')    S...  s    :!.;„rih,    |;,i,m,.v    A.i.HS.I)    1"I  I.  <-    K'I.  n  f,  i-r.  d  to 
in  i-liaia.  r  s,  571 

iv)    I'^uon   V     Wilk.s.   ISKn    s  ,;,     ■_:,:^    ,„    ,.     .^|„„„     ,„,,„,„„    ^, 
Mo,ins,.v.  isT'i.  II  (-1,  1,    ..s,    ,,,  ,,    ...,;    ,„„,  ,.,,.,^^  ,,,,,.,,  ^^,^^, 
(M    In  r.-  ()Mi-n,  (Is'.l  |  :;  (  1,    j.-o. 
I  "I    .-^..-  .-liaiit.  t-  1.  Iiil":'lin  I  ,1 II.  s:'. 
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Uni    THK  1{I<JHT  TO  FI)1U:<IX)SIKK  OK  SAI.K 


:i!a 


A  ili'lit'iitiM')'  III'  a  litiiiti'il 


<'iiiii|iaiiy. 


ill  tilt 


1 1  t'. 


oilipilll.V, 


a  lliialiiiiT  sccmilv   cliaii.'inir  all  the  |iii.|)('it.v  nl'  llic 

Ixilli  prrNciit  ami  t'litiiic.  iiirluiliiiK  itH  uiicalk'il  cap'     '   "onfc 


l-H 


lipiiii   till'   icfiisli'icil   h.iliicr.   ill  the  cvriil   <i|'  the  clcliriili 


be 


cninilii.'  iiiiiiirilialcly  pa.valiii'  in  ciiiimoiiik'hco  ol'  lln'  vmihIiiiu  up 
oi  llif  company,  the  iinhiiai-N  nmr'^'au'ccM  niiicdy  li\  t'orc- 
cli'siirc  airaiiist  tlic  iincallcil  capital  as  well  as  the  ntlicr  prii|i- 
cilv    cnnipriMd  in  the  security   (i'). 


\VI 


leiv  a  cieed,  alisii 


lute  ill  fiiiiii.  is  taken  as  seciiiitv   fur 


'leltt.    the   L'l'antee    is   mil    inlillcil    to   t'nri 
reiiiedv,  in  the  ahsii 


am 


1    I 


lis    nil 


ly 


ici'  c.|'  tlic  ci.Mcinreiice  of  l|ic  li|iiitt;a!.'o|-.  is 
to  have  a  sale  tliroiitih  the  eoui  I  ( ici. 

Ill  the  case  of  land  without   the  .iurisijietion  sale  will  not 


le  orileied 


hut 


in  soiiii    eili'Uinstaiiei 


a  ileeree  l'o|-  lot-eclosure 


will  I"  iiiaile.  The  jiovi  iniiu;  |iiiiieiple  is  that  e(|uil\  ai'ts  in 
I"  rsoniiiii  aiiil  that  the  court  may  therefore  tri\e  relii  l'  a'.'ailist 
a  pPi-Noii  who  is  within  the  jurisdiction,  on  Hie  ijiouiid  of  a 
loiirract  or  some  equity  existiii;.'  Iietwi'cn  him  ami  tin  [ihiin- 
lifl'  iiolwiilistandin«  that  the  relief  relates  to  lan.l  without  the 
.iiirisdiction  ixi,  provided  that  the  relief  fjiveii  is  not  incon- 
sistent with  tlie  li  s  liici  n  i  sitai  (i/).  Thus,  foreelosiiic  may 
he  decreed  a«ainsl  a  moitt'ai.'<'r  who  is  within  the  jurisdiction, 


(1)  Sadl.r  V  Wdtlcy.  ;1S!M1  J  <  h  ITii;  In  re  rmilinrnlal  Oxy- 
cen  Co,  i:Uas  \  Tlir  Co.  |IS!t7|  1  Cli.  r.ll.  .\s  lo  111.'  nature  of  a 
llciaiiii::  rliar^ie,  Hei'  cliaiie'    .',.   Ht/idhilil,    Muilijiuirs.   St7. 


(")    Iletlierincton  v.  Sinclair.  l:iir.,  "t  O.l.lt.  til,  :•"   III,  It.  e.lO. 

(/■)  Penn  V  Uiril  I'.iUinier,  ,  I7",ii,  i  Ve,s  .Sen  111.  1  W  ^-  T.L.C. 
Kij  sii"  .\R  exaiiiphs  (if  <a(ies  in  which  the  court  will  not  eiit.riiiln 
an  action  relalinn  lo  foreif;ii  land,  see  Hntiuh  South  Afriia  ((iiiipany 
V.  Coiiipanhia  de  .Mo(;aiiihi(|iie,  [lS!in|  .\  «'  tlni'  (trespass  to  foreign 
land):  neschanue^  v  .Miller,  \VM\s\  I  ili  \:,i\  (aciiun  to  impeach  a 
IniHl  .SI  iileinent). 

(I/)  K\  paiie  I'elliiid.  ISIH.  .Mom  &  I'll  L'Sfi;  iMidir  v  .\iiislcr- 
daiiisch  Triislee.s  Kaiiloor.  |i:io:'|  J  fh.  mi;;  liank  of  .\frica  v  lohen, 
[190f»l   -1  fh.  \tU. 
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in  respect  nt'  liiiul  wiflioiit  tlie  .jiirisdictioii,  lieeaiisc 
tlic  t'or'ee Insure  <i|ici-atos  iiiercly  //(  /x  rsnixnii  by  e.\tiiiu'- 
uishinsr  the  defeinlaiit 's  pcrsmial  ami  oriilitahle  rijrlit  to  re- 
(Ipoin  (  :).  but  the  eourt  will  not  .inler  a  sale  iil'  sueli  land.  i)e- 
eau.se  if  is  not  able  to  supefvise  or  <l(>al  efl'eelually  willi  the 
many  matters  wbieh  are  the  usual  and  ordiiuiry  incidents  of 
a  sale  1.(1.  nnr  will  it  entertain  an  acti.  i  directly  involving 
a  ileeision  as  to  title  to  land  without  the  jurisdiction   ,l>). 

The  court  will  not  order  t'oi-ee!osure  against  the  ( 'rcwii. 
Where  the  equity  of  redemption  is  held  by  the  (  fown  the 
iiKirtiraue ay  be  allowed  in  dei'atdt  of  payment  to  take  pos- 

.session  until  the  Crown  shall  thiidv  i)roi)er  to  redeem  (c),  or 
until  satisfaction  of  the  debt   (d).     The  court  may  direot  a 

sale  (if  the  mort^'a•^ed  lands  if  the  Crown  consents  or  docs 

not  object   ( (  ) . 

A  chartered  bank  may  foreclose  a  morttrafie  properly  taken 

by  it  under  the  iiank  Act.  or  may  exercise  the  jniwer  of  sale 

eontained  in  su.'h  mortsraize  (/).     Presumably  it  mav  in  the 


(?)  In  re  Hawttiorne.  (Iraliani  v.  Masscy,  1883,  2^  I'h.D.  743: 
Toller  V.  Carlent.  Hurt,  '2  Vcrn.  4<t4:  I'a.^et  v.  Kdc,  1S74,  L.R.  18  Eii. 
lis  (as  to  this  case,  see  al.so  chai)ter  3,  /.<■(/(//  Mnrtinu.l'  in  Kquity. 
Sl'S).  As  to  an  action  by  the  niortgasor  for  redemption  or  otlicr 
relief  with  recard  to  land  wilhoat  ttie  juri.'^diction.  sei'  diaiiler  l';i. 
Ailinn  for  I't'ili  mption.  §251. 

('/)   StranKc  v.  Bedford,  1887,  15  O.R.  145. 

(h)   In  re  Hawthorne,  sunrn:  Ross  v.  Ross,  1892,  23  O.R.  43 

('  )  Reeve  v.  Attorney-General.  1741,  2  Atk.  223:  Dunn  v.  Al- 
torney-Cneral.  ISlit.  10  Gr.  482. 

((/)    Hixisre  V.  Attorn(y-(Jeneral.  183!».  3  Y.  4i  C.  342. 

(e)  Seii.n  ,-,th  ed.  1585:  of.  Bartletl  \.  Rees.  1871,  L.R.  12  El).  3H5; 
Holiiiested,  Ontario  Judicature  Act,  4th  ed.,  p.  1030. 

(O  Hank  of  I'pper  Canada  v.  Sroit.  tS58.  G  Gr.  451:  3  &  4  G.  5. 
c.  !i.  .s.  82.  As  to  the  [lOwer  of  a  bank  to  take  a  mortsase  by  way 
of  acidiilonal  security  for  d,l)ts  contracted  to  the  bank  in  the  course 
of  11.^  t)u«,ness,  s,.e  3  &  1  G.  5,  c.  0.  s.  8".  whioli  makes  an  exception 
to  ilie  t.nrral  rul..  of  s.  7r,  by  which  a  b;ink  is  prohibited  from  lend- 
in.i;  money  on  ihe  security  of  a  mortRage. 


r^Sl.  THE  lUCiHT  TO  FORECLOSURE  OR  SALE  ['M 

altci'iiativi'  siu'  for  sale  like  any  oi'diiiary  iniirtt;af,'<.'f.  it'  it 
acciiiiics  an  al)s()luto  title  liy  toreclosiii'c  or  otlicrw  isc.  it  niiist 
sell  or  liisjiose  of  the  land  within  seven  years  thereafter  or 
within  Mieh  further  period,  not  exeeedins;  tive  years,  as  may 
be  allowed  liy  the  treasiir\-  hoard  (()). 

A  luortjia^jce  may  commenee  an  aetion  for  foreelosuic  the 
day  after  the  niortjfa^'e  money  is  due.  and  thouirh  such  a  eourse 
n\H\  he  extremely  sharp,  he  is  entitled  to  his  eosts  i/m.  A 
iiiorti,'a<re  eontained  a  power  of  .sale  and  a  <M)veiiant  that  no 
sale  or  notice  of  sale  should  Ih'  made  or  jjiveii  nor  any  means 
taken  to  ohtaiii  possession  of  the  niorlji.iucd  jircmi.ses  until 
after  three  months'  notiee  to  the  MiortL-auor  demanding;  pay- 
ment. It  was  held  that  sueh  notiee  was  unnecessiny  l.^fore  the 
filing  of  a  bill  for  foreclosure  (*)■ 

The  n.ortgagee  may  airree  to  forgo  the  right  to  foreclose  fo'' 
a  state<l  time,  whethi'r  it  he  for  a  period  of  yiars  oi'  for  the  life 
of  the  mortgagor  or  another  person  (j). 

The  right  to  fort  close  eontiiuies  until  the  mortizage  is 
wliollv  paid  off,  e\en  though  the  mortt:agoi'  has  given  notiee 
after  default  that  he  will  pay  off  the  money  due  at  a  certain 
day.  But  where  the  principal  and  interest  have  heen  i)aid  it 
has  heen  held  that  an  aetion  for  foreclosure  caiuiot  he  brought 
merely  for  non-payment  of  the  balance  of  eosts  unpaid    (/■). 

Jf  a  mortgag<'e  has  made  or  given  a  demand  or  notice  either 


(.'/)  3  &  4  G.  5,  c.  <j.  s.  S3. 

(/I)  Bcnni'ii  V.  Foreman.  ISfiS.  13  Gr.  117.  Wlicr.'  a  mortBiiKc 
l)rovides  that  ttie  principal  need  not  bo  paid  for  tlirip  yiar.s  "if  m  the 
nieantiiiic  every  lialf-yearly  payment  of  intenst  shall  be  puiirtiially 
paid."  the  expression  "punctually  :iaid"  nti'ans  "paid  on  the  day 
fixed  for  payn;ont"  and  payiu.  nt  nine  days  after  that  day  is  not 
sufrioient.  l^oids  and  Hanley  Theatre  of  Varieties  v.  liroadbrni 
riS98J   1   Ch.   343. 

(t)   Lamb  v.  .McCormack,  1857,  6  Gr.  240. 

(/)   liiirrowcs  v.  Molloy,  1845.  2  Jo.  &  Lat.  5l'l. 

(A  )    Droufihl  V.  Ridford.  1827.  1  Moll.  572. 
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refininng  payment  of  tlio  moi  tfiasfc  money  or  dcelarinj,'  his  in- 
tention to  exeicisc  tlie  power  of  sale,  no  further  pideee.lings 
and  no  aetiiin  with  respeet  to  the  moil^iane  may  he  taken  or 
ccmiineneed  until  the  exi.iration  of  the  time  at  or  after  wiiieh 
payment  is  to  he  made  or  the  power  of  sale  is  to  ho  ex<'ivised, 
without  an  oider  of  a  judge  (I}. 

A  moi'tfTii^ree  may  lose  his  rij,dit  to  either  sale  or  foreclosure 
by  selliii!.'  oi-  partinu'  with  part  of  the  mortwiied  pii.pcrty 
without  the  eoncurrenee  of  the  transferee  of  another  part  of 
the  e.|uity  oi'  redemption.  A  .sale  of  i)art  of  the  proi)erty  un.ler 
the  pcwrr  of  sale  eontaiued  in  th.-  niortiiaw  will  not.  h.nvcvur, 
af,Vcl  the  nmrtLiauee's  I'iuht  to  hrintr  an  acti(m  for  forerl.isure 
'ir  sale  of  the  remalninir  ['art  (,/()-  Where  A  advaieed  s^L'IMlO 
to  B.  takin-  tw.,  mortua-es  for  $1000  each  on  separate  pmper- 
t:es.  and  llie  mortf;a!,'ee  foi. closed  one  of  the  mortjraHvs  and 
then  ].arted  with  the  property,  it  was  hdd  that  he  was  not 
disahled  from  foi-eelosinn'  the  other  mort^'ajre   (/!)• 

A  deeree  of  foreelosure  may  be  refused  on  the  H;round  of 
laehes  or  stalrncss  of  d<iiiand  even  thouudi  theelaim  is  n,it  bar- 
red by  anv  statute  of  limitation.s.  Thus,  where  after  many 
years'  delay  the  plaintiffs  sought  foreelosure  of  an  e(iuitable 
mortira-e  of  an  advowson  in  -loss,  foreelosure  was  refused  not- 
witlislandin-tlmt  the  Ueal  Property  Limitations  Aet  (oi  did 
not  ai)ply.  an  advowson  in  },'ross  luit  bein<,'  "land"'  within  the 
iiKaninu-  <<(  the  term  as  use.j  in  the  statute  (p). 


mn 


,    ! 


(0  n.S.O.  I'll),  c.  111'.  R.  j;t.  ,|„ot,d  in  eluiDt.T  31.  s„lr  under 
Pciirr  III  snif.  s:;  10. 

(/»)  GowlLind  V.  (Jarliiili.  IsiiT.  \?,  c.v.  r.Ts:  cf,  Crawford  v.  Ar- 
mour. ISfiT.  r;  Gr.  57ii:  .Miins.n  v.  Haus.s,  ism,  L'L'  Gr.  L'7;i.  See  also 
cliupter  i;3.  .Ir/e,«  ,„i  thv  Vuvnuint.  S-JS  as  to  the  luorlKaneeK  dis- 
ahlins  tiimself  freiii  suin«  lor  payiiieni  l.y  liaving  mu  it  out  of 
liis  power  to  rec-onv.y  ili,'  property  on  ndeiiiplion. 

in)    I!al(l  \.  Tlioiiip.son.  tsilfi.  It;  (Jr.  177. 

(■•)  It,  .s.  5  of  the  Limitations  Act,  li.,^  O.  1!)14,  c.  7.^  quoted 
in  cliapi.  r  :i;.  Luinliilmn  '//  .\iti<ins,  S-70. 

(/')    Brooks  V.     .Muekleston,   [190!IJ    -     Cli.   519;    cf.   Williams  v 
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§232.  Writ  of  .■nimitious  for  fti-rcclosurc. 


After  default 


tier 


iortga^re,  the  mnrt}?apec  might  be- 
for(>  the  Judicature  Act  have  pursued  various  rcmedicH  by  ac- 
tion at  law  or  suit  in  ecjuity  eoneurrcutly  (q).  lie  may  now 
combine  his  claims  in  one  action  (r).  In  Ontario  it  is  pro- 
vided by  rule  460,  as  follows : 

400.  A  inortpageo  may  in  an  action  claim  foreclosure  of  the 
equity  of  redemption  or  a  sale  of  the  mortgaged  promises,  and  pay- 
ment of  the  mortgage  debt  by  any  party  personally  Uabb'  therefor 
and  possession  of  the  mortgage  premises.  The  writ  shall  be  en 
dorsed  in  accordance  with  the  form  applicable  thereto. 

In  this  ehai>tor  will  be  discussed  specially  the  remedy  by 
way  of  foreclosure  or  sale  which  is  the  main  jiurpose  of  this 
combined  "'mort'jaKe  action."  Foreclosure  or  sale  was  for- 
merly obtained  by  a  suit  in  equity,  and  it  was  eiiielly  in  sucli 
suits  as  well  as  in  suits  for  redemption  that  the  Court  of  t'haii- 
ceiy  Kiive  effect,  on  equitable  terms  and  by  appropriate  pro- 
cedure, to  the  various  equitable  principles,  explained  in  earlier 
chapters,  f^ovcrniu';  the  relation  of  morttratjfor  and  mort- 
jrat;ee  both  as  it  existed  between  the  orif^jinal  parties  and  as 
it  was  effected  by  subsequent  transfers  of  the  mort^ra^'e  or  by 
subseipient  mort-ra^'es  or  transfers  of  the  equity  oi  redemiition. 

Ill  Ontario  prior  to  the  Administration  of  .Justice  Act  of 
ISTo  (.s).  it  was  not  competent  for  the  Court  of  ( 'liaiicery  to 
itrant  a  jud^rment  for  immediate  payment  of  the  niortyrasie 
money,  thoujrh  the  remedy  for  enforcement  of  the  charge  on 
the  land  was  to  be  obtained  in  that  court,  and  that  court  had 


Thomas,  [19ft9]  1  Ch.  713.  As  to  the  doctrine  of  laches  a.s  applied  to 
a  claim  for  rediinption  of  a  mortgage,  see  chapter  L'5,  Aition  fur  Re- 
fl<iiii>tiim.  S251. 

(<;)    See  chapti-r  Tl.  Attion  iitr  Possi  sninn.  §211. 

(r)  Sie  Dymond  v.  Croft,  1876,  3  Ch.D.  .'il2;  Withall  v.  Nixon, 
issr,.  2H  fill).  4i:!:  Karrar  v.  Lacy,  Hartland  A:  Co.,  1885.  31  Ch.D.  42. 

(.f)  nti  V.  c.  8:  R.S.O.  1877,  c.  49.  By  this  statute  (he  jurisdiction 
of  the  Court  of  Chanciry  and  that  of  the  courts  of  comuion  law  wore 
rendered  to  a  con.iiderable  extent  concurrent. 
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.jiiriNilictioii  ti)  order  i);iynieiit  i)y  the  inorttrairor  of  the  residno 
of  the  claim  which  should  not  l.o  .safislicd  l.y  the  sale  of  the 
1;iim1  (/).  The  roincdy  r(,r  enforcement  of  immciliate  pay- 
m.'nt  was  hy  action  at  law  iip.ni  the  covenant  for  i-ayraent. 
In  snc-h  action  interest  could  he  i  nvered  only  down  to  the 
date  of  the  writ,  and  a  personal  order  for  payment  of  the  suli- 
sequent  interest  ,  .,uld  he  ojitained  only  hy  the  briiifrin},'  of  a 
new  action.  Now.  h.iwevcr.  the  second  action  is  unnecessary 
l>eca  \se  in  an  action  for  foreclosure  or  .sale  a  per.sonal  order 
may  he  made  lor  jiaynient  "f  the  interest  fouii<l  to  he  due  on 
the  takin;.'  of  the  inort^'aw  account,  and  the  court  reirards  as 
vexatious  the  takini,'  of  ji  double  set  of  proceedinsrs  where  one 
action  would  have  sufticed  {ii). 

The  form  of  endorsement  of  a  writ  of  summons  emhodyins; 
the  claims   for   foreclosure,   payment    and   iios.sessioii    which 
under  rule  4(i()  may  he   .omhined  in  one  action  is  as  follows: 
The  plaintiff's  claim  Is  on  a  mortpaEP  dated  the  day 

"f  made  between  [or  by  deposit  of 

title  dcedsl.  and  that  ttw  iiiortgaRe  may  be  enforced  by  foreclosure. 
//  immi'tliate  payment ««  desired  add.  And  to  recover  from  you 
the  defendant,  (tuiming  ttn  (hfrndnnt  ngainst  irhom  thr  rrlir'f  is 
cldimtd)  payment  of  the  amount  due  under  a  covenant  by  [you]  In 
that  behalf  contained  In  .said  mortgage  (or  ««  thr  casr  may  tx). 


i     '■ 


(t)  Sawyer  v.  Robertson.  1900.  19  O.P.R.  172.  The  decision  was 
that  an  action  which  combined  the  claims  for  Immediate  payment 
and  for  enforcenieni  of  the  charge  was  not  one  in  which  It  was  Irregu- 
lar to  give  a  jury  notice  under  s.  W?,  of  the  Judicjiture  Act.  R.S  O 
IhfC.  c.  .-1,  which  provided  tWu.  subject  to  rules  of  court,  all'causes! 
matters  and  issues  ovrr  the  subject  of  which  prior  to  the  \dminls- 
traiion  of  .Justice  Act  of  1S73,  the  Court  of  Chancery  had  exclusive 
juri.sdiciion.  should  be  tried  without  a  jury,  unless  otherwise  ordered. 
(")  Poul.tt  V.  Hill,  |l,S9r!|  1  Ch.  277.  Tltis  was  an  action  for 
subsequent  Interest  by  a  niortgiwee  after  having  already  comnienctMi 
an  action  for  foreclosure  and  inmiedlate  i)ayment.  In  Williams  v 
Hunt.  ll'Mi.-;)  1  K.n.  511'.  the  mortgage,,  refrained  in  the  foreclosure 
aeon  from  isking  for  an  order  for  immediaf.  payment  and  subse- 
<|U(nrly  l)rou^.hl  an  action  for  paynunt.  The  second  action  was 
stayed  uecau.se  the  mortgagee  might  have  asked  for  and  obtained  In 
the  tlrst  action  all  the  relief  to  which  she  wiiB  entitled  • 
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//  urilrr  for  iiiimrilKitr  poHSission  i»  ilr.siral  iidil).  And  take 
notice  further  that  the  plaintiff  r)alma  to  be  entitled  to  recover  Im- 
iiiidlate  possession  of  the  niortgaRed  premises. 

.\nd  take  notice  that  the  plaintiff  claims  that  there  Is  now  due 
tiy  you  for  principal  money  the  sum  of  $  [If  su  add  and 

for  taxes  (nr  premiums  of  Insur.-uicc  or  uthrr  mattirs)  the  sum  of 
*  ]  and  for  interest  Ihe  sum  of  i  and  that  you 

are  liable  to  Ik  eharmd  with  these  sums  and  subsequent  Interist  to 
be  computed  at  the  rate  of  per  centum  per  annum  and  costs, 

in  and  by  the  judgment  to  be  drawn  up,  and  that  in  default  of  pay- 
ment thereof  within  six  calendar  months  from  the  time  of  drawing 
up  the  judgment  your  interest  In  ihi'  i)roi)<Tty  nuiy  bc'  foreclosed  un- 
less befor  the  time  allowed  you  for  appearance  you  file  in  Ihe  office 
within  named  a  luemorandum  In  writing  entitled  in  this  action  and 
signed  by  yourself  or  your  solicitor  to  the  following  effect:— "I 
dispute  the  amount  claimed  by  the  plaintiff  in  this  action"  in  which 
ease  you  will  be  entitled  to  four  days'  notice  of  the  taking  of  the 
account  of  the  amount  due  to  the  plaintiff. 

If  you  desire  a  sale  of  the  mortgaged  premises  Instead  of  a  fore- 
closure, and  do  not  intend  to  defend  the  action,  you  must  within  the 
time  allowed  for  appearance,  file  in  the  office  within  named,  a  memor- 
andum in  writing  entitled  in  this  action  and  signed  by  yourself  or 
your  solicitor,  to  the  following  effect:— "I  desire  a  sale  of  the  mort- 
gagiHl  premises  in  the  plaintiff's  writ  of  sununons  mentioned,  or  a 
competent  part  thereof,  instead  of  a  foreclosure-,"  and  you  must  di^ 
posit  In  the  court  to  the  credit  of  this  action  the  sum  of  $80  to  meet 
the  expenses  of  such  sale  and  attach  to  the  said  memorandum  a 
certificate  of  the  Accountant  of  the  Supreme  Court  to  the  effect  that 
such  deposit  of  im  has  been  made. 

"Tile  following  is  a  description  of  tlii'  mortgaged  premises:"  (.s'ct 
out  dcsi  rii>tinn  .■ntfficifnl  far  n  ijistnttion). 

The  eiidorscnient  (ui  the  writ  should  contain  a  description 
of  the  mortfratrcd  lands.  But  where  the  plainliff  by  mistalve 
omitted  fnmi  the  deNerii)tioii  of  the  lands  in  the  writ  of  sum- 
mons a  i)arccl  included  in  the  mort(,'ai:e.  an  order  was  made, 
after  judf^nent  aiid  final  order  of  foreclosure,  vacatiiis;  t!ie 
final  order  and  di lectins;  an  amendment  of  the  writ  and  all 
the  proceedings  (v) . 

If  a  plaintiiif  seeks  dc'ivery  of  nosse.ssion  it  is  important 
that  the  claim  should  bo  contained  in  the  endorsement  on  the 


(V)  Clarke  v.  Cooper,  1892,  16  O.P.R.  54. 
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wi-it  of  simiiiKiiis  or  in  the  stalcinciit  of  plaim.  and  that  an 
Oi<lir  for  imsscssiiin  slioulil  lie  inscitc.l  in  tlu>  jlui'niHiit  {(   ). 

In  (Milario  a  writ  of  suminons  in  an  action  for  foreclosure 
or  sale  may  he  "specially  endorsed"  (x)  so  as  to  entitle  the 
plaintiff  to  take  advantaw  of  rules  fiG  and  oT.  I'ndcr  rule  56, 
where  the  writ  is  specially  emlorsed.  the  defendant  must  with 
his  apiiearanee  file  an  affidavit  fliat  he  h'  a  jrooil  defence  upon 
the  merits  and  shewinsr  the  nature  <  def<'nce.  with  the 

facts  and  circumstances  which  he  de  .ntifle  him  to  defeml 
the  action  (//),  and  under  rule  'u  the  plaintiff  .nuy  thereupon 
cross-cNaniine  upon  such  allidavit  and  move  fur  Jud^'ment  (:). 
and  if  the  conn  is  satisfied  that  the  deiendanf  has  not  a  ^'ood 
defence  In  tile  action  on  the  merits,  (ir  has  not  disclosed  such 
facts  as  may  lie  deemed  suflii-ienf  to  entitle  him  to  defend  the 
action,  judu'inint  may  he  ','iven  for  the  i)laiiitin". 


(II)  Sre  Wills  V.  Liifr,  ISSS,  38  Cli.D.  ]r»7.  As  to  enlarslnK  the 
claim  contained  in  the  endorsinient  on  ilie  writ  of  summons  by 
claiming  i)Ossission.  see  S-"').  infm. 

(jr)  Tliat  is  to  say.  the  jilajntlff  who  claims  all  or  any  of  the 
r. medics  tiutliorized  hy  rale  4fiO  and  uses  the  form  of  endorsement 
alinve  iiaoted.  may  also  use  a  special  form  of  writ  which  requires  the 
defendant,  within  tile  time  allowed  for  appearancr,  to  file  and  serve 
an  afTidavit  .showin.s  the  nature  of  his  defence,  and  contains  a 
"warniny"  tha,  in  default  of  the  filing  ami  service  of  such  aUidavit 
judErm.nl  will  be  entered  and  ixecutlon  issued.  Cnder  the  former 
rules  it  had  been  hel.l  that  if  a  mortuauee  ".s|,ecially  endorsed"  his 
writ  with  a  claim  for  foreclosure  and  for  immediate  delivery  of  pos- 
session, and  for  immediate  payment  he  was  not  entitled  to  move 
for  summary  judpinent  for  the  recovery  of  possession,  although  If 
he  liad  claimed  merely  possission  or  payment  or  both  he  might  have 
moved  for  suiumary  jiidsrment.  Independent  Order  of  Foresters  v 
PeKK,  i;>n(i.  m  o.P.R.  80.  Cf.  Central  Trust  Co.  v.  Algoma  Steel  Co., 
1903,  6  O.L.R.  tH4.  Rule  23  now  expressly  provides  for  the  special 
endorsement  of  a  writ  of  summons  in  actions  for  foreclosure  or  sale. 
If  a  writ  is  specially  endorsed  the  specific  claim  should  be  followed 
by  the  words,  "and  the  plaintiff  further  claims  ■$  for  costs." 

(y)   An  affidavit  Is  not  necessary  where  an  appearance  is  entered 
by  the  official  guardian  for  an  infant  or  lunatic. 

(?)  The  plaintiff  need  not  file  an  affidavit  on  the  motion,  and  he 
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§2:i:i.  I'liiiiitiffs  in  the  action. 

If  there  are  two  or  more  niorttrii-tccs  they  must  Ixith  or  all 
l)c  f.iirtii.s  to  tho  iidioii.  whether  they  I.e  joint  teii.iiit.s  or  teii- 

•1"'**  '' """""  of  the  lands  eonvcyed  by  the  iiiortcajje.  and 

then  Inre  one  of  the  mortiiafrees  may  lirinjt  a  foreclosure  aelion 
and  make  his  eo-mortsrajfees  defendants,  if  they  will  not  join 
as  i.laintitrs  ((/).  Where  several  persons  have  ad\anee,l  mort- 
Waire  moneys  in  distinet  shares,  one  of  such  persons  cannot 
maintain  an  action  for  forclosure  of  a  proportionate  part  of 
the  estate  (/»).  Jn  such  a  case  one  of  the  mort-jt.^-rs  may 
briM-r  an  action  to  foreclose  the  niortfrajjc  making  his  co-mort- 
Kat'ccs  .lefendants.  and  is  entitled  to  jud<rment  for  foreclos- 
ure on  ilefault  in  i-ayment  of  the  whole  mortjia^-e  debt  in  the 
proportions  due  to  the  several  mortfjaf^oes  scimrately  (c). 

If  a  niorlfjajje  is  vested  in  two  persons  jointly  as  trustees 
or  otherwi.se,  the  survivor  may  maintain  an  action  for  fore- 
closure without  joining  as  i)arties  the  personal  representatives 
of  the  .lecea.scl  mortga-ec  if  the  latter  had  no  beneficial  inter- 
est in  the  mortgage  {<!}. 

In  Ontario  under  the  J)evohitiou  of  Estates  Act  the  real 
and  personal  property  of  a  dweased  per.son  devolves  upon  and 
becomes  vested  in  his  personal  representatives,  but  in  the  case 
of  real  property  not  disposed  of.    conveyed  to  or  distributed 

may  move  without  cros.s-,..xaniininj:.  TIio  fate  of  the  motion  dci.ends 
upon  th..  defendanfs  depositions.  Langdon-Davies  Motors  Canada  v 
Gasolfctric  .\Iotor.s.  1914,  32  O.L.R.  84. 

(«)  Luke  V.  South  Kcnsinston  Hotel  Company,  1879,  11  Ch  D 
l-M:  In  r.'  Continental  Oxygen  Co.,  Elias  v.  The  Company  [18971  1 
Ch.  511.  ' 

(b)  Palmer  v.  The  Earl  of  Carlisle,  1823,  1  Sim  &  St  4"3  IS 
R.C.   491.  '         ' 

(r)    Davenport  v.  James,  1847,  7  Hare  249. 

(-/)  I^ndalr  V.  McLaren,  18B2.  8  M.R.  322;  Plenderleith  v 
Smith,  1905.  10  O.L.R.  188;  see  s.  4  of  the  Mercantile  Lav.  Amend- 
ment Act,  quoted  In  chapter  13,  Persons  entiUed  on  Death  of  the 
Mortfidyee.  §124. 
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iiiiiiiiiL'  till'  piTsiitis  hi  Mctii-iiilly  ciititlcil  witliir  tlin'c  \,.us. 
it  iMri.iiiis  v.'stc.l  ill  the  latter,  subject  to  the  feiristnitiiin  liy 
the  peisuiial  repuseiitiitivi.s  nt'  !i  ejilltioii  <ir  ot'  slieeessive  i;iii- 
ti>>ii>i  Till  Ntiitiite  alsii  eontaiiis  a  .speeial  pnivisinii  as  tii  l  lie 
|i(i\\r;N  of  the  persniial  representative  lit'  a  ch'eeased  per'sini 
who  was  .'iiliHeil  toali.v  I'leehol.l  hiii.l  \<\  way  ol"  iiiorlt.'a!.'e  i«  1. 
It  is  linther  provichd  hy  rule  74.  as  I'ollows : 

71  (1)  Tiiistics.  .Mciiinrs.  and  adiiiinistralors  iiia.v  sue  and 
lir  sui'd  cm  III  lialf  of.  or  as  n  pn  s<  nlinv.  ilir  property  or  islate  of 
uliicli  ili.y  arr  Irusleis  or  rrpri  srniailvis.  vvilliout  joininp  an.v  of 
till,  pirsons  hem  liclall.v  Intere.strd,  and  sliall  represent  tlnni:  tint 
til.'  Kiiiri  laay  ai  any  time  order  an>  of  tlieni  to  lir  iiiadi.  pariies 
in  addition  to.  or  In  lieu  of,  llie  previous  parties. 

(J)Tliis  rule  shall  apply  to  an  iiciion  to  inforce  a  security  li> 
forrrlosurc  or  otherwise. 

Ill  a  suit  hroiiirhl  liy  exeeutnrs  of  a  niorll.MLre-  to  foreelo.se 
it  was  hell!  that  the  heirs  of  the  ileeease.j  inoit  LML'ee  or  the 
persons  li,'iietieiaii.\  iiititlei]  umler  liis  will  were  not  neeessarv 
parties  I  /  I . 

Wiierc  a  iiiiirti,'aL:e  is  vesteil  in  Irustei  s  Ihe  nslin  ,/,;,  tnist 
"1' ""'■  "1' 'lie  "  W(//v  (/,i,   /ri(,s7  iiia\   iiiinir  .-letioii  for  foreelosure 

"''    'I ll'if''    lllort'_'ai.'ei|    estate.       lint     tile    Illlstees    liiiist     lie 

lliaih'  part  iev  to  siieli  all  aelioii    i  i/ 1 . 

W  here  a  iiiiiituM'.'e  is  taken  in  the  name  of  one  partner  to 
seeuiv  a  pallneiship  debt  ami  a  liill  is  (ileil  liy  him  to  eiU'opeo 
the  SI  eili'ity.  the  represeiitat  i\  is  of  a  ileeeaseil  partlKT  HVv  not 
lieeessai  y    parties    '  h  I . 

The  .Marrieij  Women's  rroperty  Aet   r/i  enaets  that  every 
wo, nan   wlielher  inarrieij   hcfore  or  after  the  act   shall  have  in 

(I  I    Kor  a   fiilli  r  statement   of  thisr  provisions,  sn'  chap:er   lo. 
Pirsniix  mtilliil  i,n    licith   nt  thr   Mortfiiifir,,   $lL'3. 

(f)    I.,awrence  v.  Humphries,  186,"),  11  Cr.  20n. 

('/)    Wood  v.   Williams,  ISPi,    )   Madd.   IS'l.  20  R.U.  291. 

(h)   .-^teiiluns  v.  Simpson,  18GB.  12  Gr.   193. 

(I)    R.S.O.  1914,  c.   149,  s.  16. 
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lu'i-  own  niiiiic  iiirainst  jiII  pcrs.iiis  whomsucvcr.  inclii.liinf  li.i- 
lui.-sl.,iiiil.  the  sniiic  iviiic.li.s  Inr  the  jMni,  i-iini]  unci  xniiilv 
«(  lin-  nun  Kcpiiriilc  iirdpcity,  js  if  siidi  |,n,|M.rty  l».|..nk.'.Ml  to 
li-i-  iis  :i   lini,    w,/, .     When,  til.  !•(  hiiv,  ji  in;inic.l  u.ini.iii  ;i.l- 

\iinc.s  nn  in()tiuiiu:i.  i ic\  s  wliidi  aiv  her  s.|i;ir,il..  pmiicrly. 

It  IS  iiu  lnii...fi'  nci-cssaiy  tluit  slir  shoiil.l  siii>  (m  (nivrinsuvr  or 
s.il..  I,>  .,  iirxt  rrii'iiil.  or  Ihai  sli,.  sImmiIiI  ii\M-  sc-iirhv  Inr  ..usts 
( ,/ ) . 

The  iisslu'iicc  (if  I  he  iiKirtua-rcV  cstiitr  in  tlic  laiul  may 
siif  Tor  f.,ivil(isiirc  or  >alc.  I.m  i,,  .i.alilc  liini  to  sue  upon  the 
r"vciiaiit  an  assii:nnirnt  of  the  iiiorti^a;;i'  ili  lit  is  nrrcssary  (A). 

ir  .-I  sill  i;ir  M'i/.cs  a  iiioituauc  un.lfr  a  writ  of  cxcoution 
.•I'j-.iiiisi  ;iic  Ian, Is  of  the  luort-auic.  I;.'  may  lirin-  an  action 
fur  I'orrcldsiiic  or  sale  ( / ). 


i'S'A.  Oriiiiiiiil  ill  (i  liilinila. 

As  alivaily  poiui,',!  .ml  any  p.rsons  partially  ..r  .j..iiitly 
inl.'irst.'.l  in  the  iiLirmai;.'  s...-iirity  u  lio  an-  not  plaintiffs  in 
an  a.-ti.m  for  f..r.'cliisnri-  niiist  he  ma. I.'  .Icl'cn.jants. 

All  pcrson.s  who  v.w  nil.'f.st.'.l  in  the  ultimate  .'.piity  ..f 
r.'.ifiiiphnii  must  li,.  ma.l.'  .i,.lVn.lanls,  Imt  while  it  !^  the  or.li- 
n.ii-y  rill.'  of  piM.li.M'  that  parti. 's  t.i  an  aetioii  shoul.l  he  Joine.l 
at  its  ine..pti.,n  an.l  that  aft.'r  .ju.l,  n.'nt  partl.'s  eann.it  he 
a.hl.'.l  ■  „iK  som.'  .■.\.-..pti,.ns  air  iiia.l.'  in  tli.'  .■ase  of  an  action 
for  f.ir.'cl.isinv  or  sal,..  In  tli..  lii.t  pla.r.  p..rs..ns  liavin- any 
li.'iis,  ehar-cs  or  in.'iimliran.'.'s  i  u)  iip.in  th..  iii.irlu'ai:...l  pr.ip- 
•  ■rty  .s„lise.,u..nt  1..  the  plaintiffs  mort-a-e  sh..ul.l  not  he  made 
parties  hy  the  writ  of  summons  hut  shoul.l  1...  a.l.h.l  in  the 

(/)   Tlinltall   V.   Wil.s.iii,    1S8S.  S   I'D.   18. 

(A-i    Se..  chapter  1],  Assuiiu,    „f  !}„■  M„rt'i,i,,,r.  jjsioi   and   102 
(/;   See  chnpt.T  12,  Hr,iiiti„n  Crnlitori,  „f  thr  Mort„ai/<,'    Sll'- 
R.S.O,  1!)14,  c.  80.  a.  27.  ' 

('")  Jolinslon  V.  ronsimiors  Ga.s  Co.,  1896,  17  O.I'.R.  297. 
(«)   Inclurtii,-  subsequent   mortgagees,  execution  cr.-ditors  and 
niictianics  lientioId.Ts. 
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lllii.sli'i's  iillicc  |uiisii;ilit  til  llic  jilil'.'tiioilt  ill  tlir  artiuii  (o). 
Ill  the  Miniiil  [iljiri-  it  in  lunviilid  in  Ontiil'lii  liv  iul(>  4!K1  ilH 
foil,, us: 

I1M»  I  I  1  U  he  rr  iiMc-  (ir  iiidir  iif  ilir  prrsoiis  Inlrnsicd  in  Iho 
«M|iiity  of  1 1  (!•  i!i|.iiijii  iiir  iUiia(l>  di  fi  iiiluiits.  .iiid  li  U  niiidi'  to  up- 
piar  llial  by  i>  :l^;oIl  iif  tin  ir  niimlii  r  or  olliiTWiHf  il  Is  \prdirnl  to 
piiiiili  tlir  action  to  proci'i'd  wlilioni  Ihi'  pri'stmcr  of  ihv  oiImt  per- 
sons Iniiiisiid  In  III!'  •Miil(\  of  1.  (I.  iiipiion.  llir  coiiri  may  ;;lvr  dl- 
riTiions  arror<lini;l> .  and  may  ord.  r  such  other  persons  to  lie  madt' 
parihs  in  ilw  master's  ollice  after  judument. 

(!')  Wlii're  afti  r  jiidument  It  appears  that  persons  are  Inleri  sled 
In  til.  eriuiiy  of  ideiiiptlon  besides  those  who  are  already  parlies. 
siieli  iH  rsons  may  In  made  iiariies  in  the  master's  ollloc  upon  snch 
liTiiis  as  may  seem  Just. 

I'lnler  llie  tirst  cliiiisc  of  'lie  iiilp  oithor  an  iiitcrlociitoiy 
Older  may  lie  iiiaile  iif  a  s|i('cial  pfovision  may  lio  iiiseitcil  in 
tile  .|i|i|'.;iiiellt.  Iillt  sllell  |)rovision  slldllld  not  lie  inseltcil  ill  a 
JndL'metit    oiitaineil   otl   |iraeei|ii'    i/>). 

I'lMiii  a  iiiotioii  to  aijil  |iaili('s  in  tiio  intistofs  olTtiop  notice 
sliiiiiM  In  iri\en  to  till'  pal. it's  aji-cady  ln'Tot'e  tlic  coiii't.  Iml 
it  is  not  iucessai'>  to  notil'y  tlie  inrsons  ulioin  it  is  iiitcmled 
to  a<l<l  as  jiai'ties  i  </ : .  TIm'  a|i|ilieatioii  must  lie  made  lict'ofi' 
final  oi'ijcr  ot'  t'oieclosiu'c  or  salo  ir). 

Notu  illislaiidini;  tliis  rule  the  comt  will  rctniiit'  the  )ilaiii- 
titV  to  I'iMiiie  Ills  aetion  witli  ililiLience  and  to  liriiijx  the  iifojier 
jiai'ties  liel'ofc  the  court  in  the  (list  iiistanco  is). 


(")  .lackson  V.  Hammond.  1S7!'.  S  O.IVH.  U,':  .Nelson  v.  Coch- 
rane, iss'i.  i:;  o.i'.i}.  Ti;;  sei>  S-'"H.  hifm. 

(p)  .See  further  notes  to  this  rnle  in  fiolmested,  Ontario  Judi- 
cature Act,  4th  ed.,  1(IS4  tt. 

('/)  I'enner  v  I'anniff.  \sr.s.  \  Cliy.  Ch.  Ont.  3.11:  Rumble  v. 
Moore.  ISHS  1  (  iiy  Ch.  .'.!i:  Harrison  v.  Orier,  1869,  2  Chy.  Ch.  4-JO. 
In  Cummins  v.  Harrison,  ISUS.  1  ("liy.  Ch.  oH!*  the  order  uis  granted 
I'T  imrtf, 

<r)  .Municipality  of  Orford  v.  Hayley.  lSfi8,  1  Chy.  Ch.  272: 
Street  v.   Dolan,  1871,  3  Chy.  Ch.  227. 

(.«)  Paterson  v.  Holland  ISBd,  8  Gr.  238;  Buckley  v.  Wilson, 
ISfil.  8  Or.  566. 
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"If  imrtiiR  will  not  mk.'  the  iroiil.lr  (iiior..  „r  I. ««  ucordlnK  to 
olrniiiiMiinr.s)  lo  brlti;;  tli,.  pron.r  imrll.H  Ufor..  ilii-  ro.ii,.  lliey 
hav,.  only  ili.in.s..lv.s  lo  hiaiiir,  hut  tliry  l.nv  no  rUlit  to  rusi  that 
liilM>iir  upon  III,,  roiin  md  I  urn  li  into  a  rouri  or  in-iiilry  for  tli.Mr 
convmii  ncf."   (l) 

Kuiyniir  «lins,.  iniircsts  iiiny  lie  nfl-clr.!  I.y  the  uccouiils 
1»  in'  liikni  ill  thr  .icticii  ,  ,iMt  I,,,  hiniiirht  lK.r..rc  the  court 
('itlii.f  as  |.|.iiiiiiir  .,!■  j,s  (h.fcn.lunt.  In  an  iirtion  for  forpcl.m. 
iiiv  ni  >alr  the  iiil.ivsts  of  a  limit ija ■;.•.■  who  has  jiriority  ovr. 
thr  iihiiiitifl'  ciiiiiiot  h(.  an'.ctr.l  hy  the  affoimlH  taken  in  the 
JK-tioh.  sinrc  til,,  amount  foiiii,!  to  h,.  ,|uc  will  1-  a  phai'Ke  on 
till'  i.n.'iity  ,„i|y  siil.j.ct  to  th..  claiiu  of  tho  prior  mortKUKoe. 

•^    '"■''"■  ' ■'i^.ii-"i'  Iht.irfoiv  is  not  a  ncoi^swiiy  party  to  an 

a-.Poii  lor  ior,.,.|osiii«'  or  sal,-  wo.     On  th..  oiIut  haiul  in  a 
r,..|.Mi|.iion   aftion    {c)    all   suliM.,ni(.nt    laortifaKecB  and   the 
ovMi..].  of  th,.  ultimate  equity  of  redemption  must  hv  joined 
as  ,iefen,lants  for  the  piup,,M    ,,f  ion,-|,.sii,.,'  ih.ni.     Hence 
th,-   maxim.   //-<,/   »„/,,  fonrlos,    withmit  r.<ltimln,i,  but   mi 
anuiol  red.^n,  wilhunl  f„r<  ch...;,,,,.     When  a  i.eis.ai  8..<.ks  to 
n.ieein  he  Joins  all  nioit-affees  u|>  to  the  morlira^ce  wh,,iii  he 
s,.,ks  to  r..,i,eiii   parti,.s  ami  oftVrs  to  re,'    "m  theiu;  ho  also 
Joins  as  parti.s  all  the  iiiortfra^'ees  subseii:         to  hira  ami  'he 
ouner  of  the  ultiniat,.  ,.,,uity  of  r  ,|..mptit     ^nd  asks  for  the 
fon-elosuie  of  th.ni.     If  the  nc-uo'-  I:,  ,or  foreelosure  ,.f  sale, 
the  plaintilT  ii,.,.,l  not  ,|oin  pri.ir  ■   -tcnt;ees.     He  need  join 
as  parties  ,.nly  those     ,      ,ns  whom  i  j  s.'eks  to  foreeloso  (»•). 
Aeeor.lin-ly  a  pe.soii  who  has  a  tit).,  paramount  to  the 
mort-a-e  in  r,<speet   of  whieh   foivehwire  or  sale  is  sought 
shoul.l  not  ordinarily  he  nia.Ie  a  party  at  all  and  will  not  be 
aff.'eted  liy  the  proeeeilings.     The  ordinary  remedy  of  the 
8ul.se,iiirnt  raortjtafiec  against  a  prior  mort^'agee  is  merely  to 

(O   rortman  v.  Paul,  1864,  10  Gr.  458. 

(w)  Crawford  v.  Meldrum,  1872,  19  Gr.  165. 

(r)  See  chapter  25,  Action  for  Redemption,  5257. 

(»•)  Stralian,  Law  of  Mortgages.  2nd  ed.,  pp.  157-158. 
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rodopni  the  prior  mortiias^e.  If.  however,  any  relief  is  soujjht 
ajriiiiist  any  jursons  (other  than  sut)se(iuent  eneumbraneerN 
whom  it  is  souj.lit  to  forechi.se)  they  must  t)e  made  parties  by 
writ  ami  they  cannot  i)e  made  parties  in  the  master's  office 
(x).  unless  the  case  comes  within  rule  4!HI  already  mentioned. 
So  if  the  prioi'  security  was  created  i)y  a  deed  absolute  iti 
form,  a  sulise(|uent  iiiort^'a'_'ce  is  at  liberty  to  make  the  jirior 
moi-lifa}.'ee  a  iiarty  to  his  forecbisure  a<'tion  foi'  the  pur[)OHe 
of  olitainiiiir  a  ileclaration  that  the  <U'ct\  is  really  a  mortLrajje 
ancl  thercfiire  I'edeemalile.  althoui,'ii  he  does  not  offer-  to  redeem 
l)Ul  "lerely  seeks  to  foi'eclose  or  sell  subject  to  the  niorti.'ai.'C 
in).  The  execution  creditors  of  the  allcLred  iiiorlLraLree  are 
neeessai'y  jiarties  to  such  an  action  (::). 

So  where  the  plaintiff  claimed  that  an  execution  ajiaiiist 
the  mo"t!.rau'or  which  was  prior  in  time  to  the  plaintiff's  mort- 
(rairc  should  be  postponeil,  it  was  held  that  the  execution  cro, 
itor  must  be  made  a  defendant  by  w fit  and  could  not  be  added 
in  th(>  master's  office,  bul  the  plaintiff  was  allowed  to  have  his 
.jlldirnKMit  .set  aside,  add  the  i  xccutiim  cre<litor  as  a  parl.v.  and 
amend  so  as  to  raise  the  (|uestion  of  jiricu'ity  ((/). 

A  railway  coniiiany  look  possession  of  certain  lands  and 
prni-crded  with  an  arbiti'ation  with  the  owners  a.s  to  their 
\aliie.      The  lands  were  suli.jcct  to  a  moi-tL;ai,'e  to  the  [ilaiiitilTs, 

who  ri i\i'i|  no  iiiiticc  of  aiiil  took  no  part  in  the  aibitration 

pro<'('cdiiiirs.  and  !^a\r  no  consi'nt  to  the  lakini:  of  possession. 
.All  award  was  maih-  but  was  nn|  taken  up  by  the  railwa.\'  eniu- 
pan\  or  the  owners.      In  an  .-iction  by  the  plaintifl's  aL'ainst  the 


(/)   UoiiiMT   V.    Harrison,   tSSo.    2S   fji-.   •^2:    lii'inliart    v.   Sluitt, 
ISSS,  15  O.R.  3L'5. 

(in   .Moore  V.   Hohsoii.   lKi;s.  14   Cr.  TiiP,:    Rouers  v.  Lewis,  ISiifi, 
12  Or.  257. 

(;)  Glass   V.   Frecklrton,   1X64,   le  Cr.   47e:    Dr.rlinK  v.   Wilson. 

IStift.  K;  Gr.  255, 

('()   I-iill.v  V.   I^n.irhurst,  ISSK.   12  O.l'.R.  510.  following  Glass  v. 
Frcck'eton,  IXf.l,  10  Gr.  47(1. 
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ownoi-s  and  tho  raihviiy  oompaiiy  for  foreclosure  it  was  held 
tliat  the  latter  was  a  proper  party  (h). 

If  the  inort-asee  seeks  to  .,htaiii  possession  from  a  i-ersou 
who  is  ill  possession  of  the  moitca-ed  land  (not  heinjr  a  tenanc 
under  a  lease  made  l,y  the  niorl-atror  sul.se.|uent  to  the  niort- 
KMjre  without  the  inort^Mjrors  .-onsent  (c)),  sueh  person  in 
possession  would  i,e  a  proper  j.arty  to  an  aetion  for  f<,reelosure 
or  sale. 

Will,  the  exceptions  already  noted,  all  persons  who  have 
i'ny  interest  in  the  ultimate  (./)  equity  of  ledeniption  nmst 
hr  made  defendants  l.y  writ,  ami  they  are  necessary  parties  in 
this  sense,  that  if  the  mortfja-ee  (who  presumal.ly  desires  to 
to  Mcquire  an  absolute  title  free  from  any  e.,uity  of  redemp- 
tion whatsoever)  omits  to  make  def.'ndants  any  per.sons  inter- 
e.st<Ml  in  the  equity  of  red.nii.tion  such  p..rsnns  will  not  be 
;iftV.-te.l  by  the  proeeediufrs  and  to  that  extent  the  foreclosure 
will  1...  inoi.erative.  The  persons  interested  in  the  equity  of 
redemjition  may  be  classified  as  follows: 

(a)    Th,  murUj,i,,ur,  if  he  .still  r,tni„s  ,nn,  iukn.st  i„  the 
<(liiihi  tif  mh  niptinu. 

If  a  morttra^or  absolutely  a.ssit:„.s  the  e,,uity  of  redemp- 
tion he  thereby  lo.ses  his  ri-ht  to  r( ,"m :  and  in  that  case  he 

is  not  a  ne.-es.sary  party  to  an  action  U,v  foreclosure  or  sale. 
Hut  it  is  usual  and  advisable  to  make  the  mort-a-<,r  a  jiarty 
althou-h  he  may  have  <lisposed  of  the  e-iuity  of  r.lemption.    If 


39S    ""   ''^™"''"'  '^'""■"■•'"1  Investment  Co.  v.  Prittie,  18!>3,  -0  O.A.R. 
('■)   A   tenant   In   Ihr  circinn.sl:uuvH  ni..ntionrd   would   b,.  a  nc- 

H^Un,„,un.  S131.  a  mort.a^or  who  mak.s  a  ...oond  n,or,,'a„  no 
on^er  Las  any  ...,ui,.v  of  rrd..,n„tion  in  th-  tirs,  n,o,ma.,.  luZ 
however  intorosfd  in  the  ultinuue  equity  of  redemption      ' 
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ati.v  qni'stioii  iis  to  tlie  vali.lity  of  tli(.  rnorl-a-c  should  :iiiso 
in  the  action  it  woud  he  nocossnry  for  the  proi.,,.  ,li.s|.o.sition 
crsnch  fiucstion  that  the  niort-auor  shoiihl  W  h.-loir  the  nmrt. 
Thi'  Ontario  nilo.s  of  practice  and  tiic  f,,rnis  provided  l.y  the 
ndes  for  nmrt -a-,,  proceedinus  cmiKniplate  inakin-  the  iiiorl- 

^'ai-'or  a  defen.lant   for  llie  pnrpos '  eiu'oiciiiu^  a-ain.st   him 

the  claim  on  tiie  covenant  to  pay  the  niort^'a-.'e  deht   i,    . 

If  a  niorti;ai,'oi'  lias  assi-ned  his  e.|iMty  „(  re,h.|n|ptioii  and 
the  mortLra!.'ee  „iak..s  him  a  parly  for  the  purpose  of  re,.,,ver- 
in-o)i  lhecov(>iianl  U,  pay  the  iiiortu-ai'v  deht,  the  niort'raL'ors 
I'iyilt    to    I'edeiiil    rr\  i\es    i  /' I , 

111  Ktiulaiid  a  luiiisi'iipi  .iiortL;a-or  is  not  a  ne<','ssai'\  or 
proper  party  to  an  action  foi>  forech.sure  even  aifhouuh  tiie 
trustee  in  bankruptcy  ili.sclaiins  all  interest  in  the  e.pidy  of 
redemption  , -/ 1  :  for  ,lurin-  his  bankruptcy  the  ni.nl-ja-or 
has   no   estate   oi-   interest    in    the    niortLMiicd    [)roperty    even 

"'""'"-'•  ll"'tnist liscLainis  iln.      In  (»nfai'i,.an  assi.rnnient 

for  the  benrlii  ,,f  eridilor-  under  the  A.ssiuunn,  .its  an,l  I'ri'fer- 
enc.'s  .\el    i/i   ve.sfs  in  the  assi-iiee  any  ei|uity  of  redemption 

l)elomiin-  al  the  li, ,{■  tl„.  assii:nment  ti>  the  assiu'iuir.      .\s. 

howe\er,  thi>  personal  liability  of  the  niort-au(U-  f(u-  the  inort- 
i:a'.:r  debl  eontinn.vs  notu  dhslandin-  tire  assi-nmeuf  for  the 
l'"'"'li'  of  ,uv,lito;s.  thr  ,Morl..:,..-or  is  a  pr,.p.T  parly  if  |,ay- 
inent  ,.r  the  im.rf.'a.je  d.'bt  is  sou^jht  auain.sl  him.  The  asM-n- 
iiMiil  does  not  dilVor  in  this  .esp,r(  from  any  <.ther  translVr 
by  th(-  mortiiaiior  of  his  e(|nJty  of  icd-mption. 


('■)    >■..■.  <:■.:.  nil.     (i;e  and   loriii  of  i  miorsmi.  ill   on  il„.  uni   .,t 
sinanions  in  S-"-,  .sinna. 

(')    Kinn,  m\  v.  ■rr.illi.pr.  ixss,  :;!(  en. I).  t;:li;. 

'.")    Mo.Ml    V.    I.an.lrr.    is:,.    -,    M;„id.    :>SJ;     Pann,  11    v     Hn.|.  v 
1^'"     -   '  "II     -11:    K.Tii.k    V.    Sail.  r,v.    Is;.",,   7   sii 
Sliirl.y.   isnit,  I  K.  &  .\iv.  .;:;s. 


<iin.    :!ir;    Collins   v. 


C'l    ill   -.    .\l(ic,r  and   .M.miii  .   IsSii,   l)   chl),  I'ST. 
CI    K.S.O    I'll  I.  r.  ini,  .s.  ;i. 
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(/)    Heharf   v.   Abhol,   17:;i.  :;   P.   Wmls.   r,43 

(A)    111  r..  lUinvIl.  IJurn  11  v.  .'^nii.l.,  1S.;!1.  L.R,  7  K(,    ?,<>•>■  Sihvr- 
ttiDi-n   V.  (ll:i/rl)roi)k.   ISHrt,   Hii  O.H,   40s. 

Cl    IM..   V.    Hamnmiui.   ISfiii,   -1    l!..uv.   TM ;     Ilurki.v    v,    \VilM,n 
IN'il,   S  (Ir.   ',IU',. 


Th,   olijc  ct  of  add- 


('")    (;riir.Ui   V.  P,iun(1.  ISilO,   15  cii.D.  ,-,-,•; 

()i)  \\.Llk,i-  V.  Dicli.miii.  ]s;ii'.  :;,,  o  .\  |;  ,„; 
iii>:  llie  inl,rn,e..iate  purelias,.,  i„  (lusVasi-'was ',0  Jhiain  a'jud"" 
Mient  <t,-claiins  snoh  ,„„-chas,.r  liahlo  ,M.r.sonally  to  „av  tl„.  nwrt- 
pai;o  debt  by  mason  of  his  allep-d  oblijzalion  to  ind,  Puiifv  ,l,o  per- 
son  from  whom  he  had  piircha.sed.  As  to  su^h  oMi.a.ler,  see  chin- 
ter  14.   rrinuiferrr  of  ttir  i:,,iun,  „,  i;,;lciii„li,  n    f  134 
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((■)    I'hi   li\s((   III   fill    iiiDii'iditor. 

It'  tlif  (iwiicr  (if  hiiiil  iiftcr  iiiakiiis;  tlii'  iiKirt^iiijc  Icjiscs  tlii' 
hiiui  uillidiil  the  MUllioritv  of  the  iii(irt!,';i(.'<'t'.  tlic  l(':isi>  is  suli- 
ji'ct  Id  llii'  iiiiirli;;ij:<'.  'I'lir  lessee  is  ;|  |im-ell:isei-  iif  tile  equity 
of  |-e(leiilptiiill  jirn  tilllhi  Mllil  is  entitleil  to  redeem.  lie  is 
tlierefiii'e  •,\  neeessiil'V  |(;ii't\  to  iili  iietioii  for  lorei-losiire  or  siile 
(  <<  '.  It  llJS  liei'll  held  tllill  evi'ii  ,MIei'  tiniil  orde-'  of  foreclosure 
.■I  tiiiant  fell'  years  who  was  not  made  a  deft  iidaiit  iiiijrht  open 
Mp  the  forei-losure  and  redeem,  nnh'ss  tile  mort'.'auee  would 
eoniiini   his  tenaney   i/n. 

It  is  neeessary  to  make  the  tenant  a  pai'ty  no  mattei'  how 
loiiLT  or  hou  short  his  term  ma\  1"',  if  the  mortu'auee  desii'es  to 
aflVet  him  liy  the  proeeedinirs  and  to  compel  him  to  irive  up 
jiossessiou  of  the  mortiraiZ'ed  lands.  If  is  not  unusual,  liow- 
c\ei'.  for  ihe  mortyayee  to  ri'frain  from  makiiif;  the  tenant  a 
jiarty  and  to  a.ssum(>  the  risk  as  to  y-ettiny:  possession  and  as 
to  the  po.ssihil'.v  (if  the  tenant's  sulisiMpu'ntly  desirinu'  to  re- 
deem    a  remote  po.ssiliilily  luiless  the  lease  is  a  \aluable  one. 

If  the  leas(>  \vas  made  jirior  to  the  mortiraire  oi-  sulise(|ueii( 
to  the  mortiraye  with  the  iiiortu^ayie's  auihority.  the  lessee's 
interest  is  paramount  to  the  mortuaiie  and  the  lexsco  will  not 
he  a  pidper  oi-  nccessarx'  party  unless  ihe  moi'tfja^'ec  seeks 
some  relici'  aiiainst  him  U/). 


.  ,1 

i 


i  I  I 


(';)   Tarn  v.  Term  r.  1^.^S,  ?,\i  Ch  I),   (fir,. 

(;))    .Martin  v.  Miles.  ISS:;,  ,",  O.K.    Iiil.     A  '(iKint.  like  any  oiluT 

jiarlial  cwner  of  llie  .'iiii..-,  wlm  red rs    \\(ii,l('  ki1<i    ilie  land  sut)- 

Jed    to  the  olain-.s  m    ilie  otlu  r  iMisims   intei-csod   in   llie  i(|ii'.,>    of 
rt  d' iiiiPiien.     Sr,'  i'i:i|ilir  J.'.,  Ai !  mi   fur  Urtt,  miitiuii.  SJritj. 

('/)  Kor  inslaiice  if  tlie  laoi-tua;;.'!'  claiinert  prioriiy  ovit  tlie 
lea.He  under  ilir  iirovisioiis  of  tlic  Keyistry  .Vet.  li.S.O.  l!»tl.  c.  IJl, 
s.  71  (J);  .see  clia|il.r  s.  S7:'.  As  to  tlie  ri;;lit  (if  llie  niortgiiaoe  to 
deniani.  paymeni  ef  tin  nni  hy  the  prior  lessee,  see  tliapter  la. 
l.r.s.tn    lit  Murliiniinl  l.iniil.  SH-. 
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l)i'i-iiili<-i  vcslcd 


t<li  Tl„  i>,rsoH„l  ,;in;snit„:iv,s  of  „  <lu,us,,l  niorh,,,,/. 
'•>■  nr  „,r,ur  of  I  In  n,,ul,,  of  n<hn,,,tion  who  if  uliv,  ,-o,il,l 
hiin   hi ,  II  It  III  II  .sMiri/  jiiirtii. 

'"  ""'■ii'io  iin.l.T  ||„.  |),.v„luti„n  lit'  L.tjitcs  Act  thr  itmI 

'  M-rsn„;,l  l.,„,„.,-ty  of.-,  ,1.t,.,-,s..,  I  pcrs,,,,  .Icvnlvs  uih„|  ,,11,1 
liis  I'crs<iii;il   ir|MPM.iil,itivc.  ImiI   In  th,.  .-asr 
"<•  r.v.1   pn,|uTtv   „„I   ,lis|M,M.,|  „i-.  ,.,.nv,.yr,l   I„  „r  .list  i'IImU,- 
••"linn-  tlu.  iHTsnns  h,.n,.fi,.i;,lly  ,.i,)itl,.,|  v.ithi,,  H,,.,.,.  v.;irs,  tlir 

'■"■'" ■   '""■'■'■''    "'■  ' '■'•'■^'-'•'1    iMi-sni,   U.-ouMs   ilicr    u-Irr 

v.'str,]  in  ,1„.  ,„,.  ,,  lH,i,.ii,.iaily  ,nlill..,l,  .sul.j,.,  ,  t„  y\u\..^^s- 
"•itH.M  hy  tl.r  iMTsoHMl  lv,„vs,.MtMti,c.s  „f  .  ...utio,,  ,„•  sur- 
.•.■ss,v..,-MUti.ms  ,,-,.  Ily  virt,,..  of  ,1„.  statute  a.ui  ..f  ,■„!.■  74 
'^'.  s..  Iniiu'  .MS  th,.  int,.n.sl  „f  ,1„.  ,|,.,.,,,s,.,l  ,„.,.s„M  is  vfst..,l  i,, 
Ills  |H.iN,„K,l  H'turs,  nt,itiv,.s,  mi  .•..■ti„n  t„r  f„m-l„sun.  „r  s,-,l,. 
IS  |H„,„.r-ly  ..nnstitut,,!  if  it  is  linuid.t  auaiiist  tlu-  p,.rs,.nMl 
'■'■inrs,.ntntiv,.s.  an,!  tl„.  ,„.,s,.„s  l„.„..ti,.i.ily  i„t.r,.str,l  a.T 
>!"'  ^-..crMlly  nc,.,.ss,-,rv  „•  ,„„,„.,•  parties  ,/,.  h„t  un,|..,-  rulf 
'4  t  !„.,.,„.,(  iK.,v  at  .-iiiy  tini,.  „ni,.r  .iny  „f  tii..  lH.|u.|i,.ian,.s  to 
'"'  """''■  '•■•"•''''^  '"  =i'l'liti"n  t,..  or  in  li.n.  of.  previous  p.rti,s. 

I'.i'f.irc.  tlif  passin-  of  llie  Devolut of  ^states  Act.  up,m 

"    "-"-""■  -'>■''"-'   i'lX'statc,    proccc,li„trs  to   foreclose   n„M 

'"'^ '■'"■''"  "^""'^'  the  heirs  at  law,  a.ul  i/  any  of  them  were 
"M^ints  the  invariahle  .-uston,  .,i  th.  ,.o„rt  was  to  .letermine 
HiHMh..r  foiveiosnre  or  sale  wonhi  1...  more  f..r  the  l„.n.tit  of 
"'"'"I'^iNt,  Sin.-e  the  passing  '  the  sf-ute  a  mort^a^e  a.-tion 
"i.iy  lie  mai.itaine,!  against  the  a,ln,inistrator.  aii.l  if  th.. 
<"•'■  ii'lult   the  M.lmini.strat.ir  sufliei,.ntly   represents  th,. 


lU'llS 

liiirs 


(!)   F,)r  full.r  s.al,„,en.   „f  th..s..     provisions,  .s.v  cluu„.-r   f! 
/  "  w,«.v  ,  iilitliil  on  n.nlh  of  tlir  Mi.rtyaijoi;  sigo. 
(v)   'niis  rule  is  .mol-d  in  Sl':;;!.  sii,,rn. 
(')  ri.iMi.TiiiUi  V.  Nniiiii.  iiKir,   1,1  oi  i;  ix«     7n  ..,. 

:r::v  ■r;:''*'"''''^''^^'^'^''' -«,!„,  or  n.  :s;r.:n 

II.  r.s.ins  !„n.fn'ially  ..niitl,.d   was   not   apr,!!.,..;,L.le. 


hi- 
ro- 
be 


;     .» 
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l>.v  virtue  i.f  rule  74.  hut  it  (ms  Imtii  li.l.l  that  if  flierc  ;iri 
iMl'Miit  li.'ifs.  they  arc  |>ro|M'r  j.ai'tics  to  an  action  for  fureclos- 
iir.'  or  sale  ami  slioul.l  lie  iiiinle  .lefeinlaiits  in  tlic  tirst  in.stanpc. 
It  may  be  that  tlie  reeoi.l  is  eonipU'to  a.s  a  matter  of  title  with 
the  irenoial  administrator  a.s  sole  ('efen.lant.  hut  the  .atiite 
was  not  ntrnded  tn  d(  roirate  from  the  ri-lits  ..f  infanl  l.eiie- 
ticiaries  and  as  a  matter  of  proee.iuro  they  should  he  made 
parlies  (  II).  Where,  however,  the  morti.Mi;(U'  devi.sed  and  he- 
•  picathed  all  his  real  and  personal  estate  to  his  e.xeeuloi-s  in 
trust,  the  latter  «eir  liehl  to  he  the  oidy  neeessary  .lefendaiits 
to  an  aefjon  for  f.ireelosure.  althou-rh  the  whlow  an.l  inf.mt 
fliil'lf'ii  '"'  I  III'  dcceav:ed  rricrl-a-or  were  in  aetnal  possession 
of  llie  neirtyavcd  lands  i  r  i. 

A  iiioi-t-a-tu-  haxini;- died  iiitostale  lea\inira  hushand  and 
i'll'ii"  '-liildivn  and  lie-  iiiort-aiie.  having'  hrou-iit  an  action 
nii::inst  iIk  ni  f..r  fnreclMsure  hefoi-e  the  la|ise  of  twelve  monihs 
'"'  ■  "  ^■•'^  '"''•  '''■■■'  ihe  plaintiff  was  entith'd  after  the  lapse 
of  til.'  perioil  to  a  jticlL'iiient  for  t'oreeh.sure  without  haviiiir  a 

liei>on,d  representative  of  ilie  morlLrai.'or  heforv  th urt.  no 

adiniiii.stratoi'  liavinu'  hecn  ;'pi  ..inted  and   no  caution   havinj,' 
be.Ml  re'.^i>.leri'i|  umler  the  statute  (.-). 

Il  is  le.v.  pro\id,,l  hy  th.'  Devoluti.m  ..f  Kstates  Act  (i/) 
as  fiill.iws: 

lO.  — (1)  Wl'.rr.'  til.  re  is  no  1.  ,lj:i|  inTsonal  r.'prcs.'nlativ..  if  a 
d.'c.'as,..i  lu.HiLi.-.L,..  „i  lr..h„l<l  pn.p.Ti.v  it  .sluill  1...  .siunci.^nt  f.ir  tho 
pnr^,lM^  .,r  :,n  a,i,„:i  f.,;-  (|„.  f„r.  .■l.i.siiiv  el  ilie  .  .|iiil.v  .,f  n  .l.^iiipiion 
'"■  '"■  •'  ■  "■'  ■-'"''■  "'■  '"">!  pni|"  ri.v  ihai  ih,-  imimim  Ij. mficiallv  .n- 
iiil..l  iin.i^r  th.    hi.<i  uill  aiul  nsiain,  at.  it  ;,n.v,  or  the  d.MeeuM.d  niort- 


( (■  )    Is'i  .  !i   \ .  ((Kill.    l\.i|     I  1   o.im;     ]sl'. 

ill    !J!iri^.,ii  \     Iliniiphrii .-;.  ls;ii'.  ],-,  oim;.  .m. 

I"  '  1  ti.i.i-  til.  n.  \.,!iiti,,n  „|  Ky|ai,...<  .\.t  as  it  lii.'n  stood  n^l 
pniiMity  n„i  ,|si.,,>.,i  „f,  ,..,-,  iMcai.i..  v.-stcd  in  tl„.  p.Tsons 
'■"""'■'■'■"'  "'•"""'  ■'""■  III"  laps-  ..r  lu.hv  niontlis.  siil,j..ct  to  the 
r.uistrati.m  of  a  .■;.iiti.,n  „r  .aiiiion.s.  Tli,.  p.riod  was  in  iriilj  ox- 
t.  11.I..1   1..  ilir.i-  y.ars. 

(r)    T;,i|.iiis  v.   How,  l.Sfi.",,  l.',  O.I'.K.  Jlfl. 
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papor  or  under  .iu-  provisions  of  tUis  Act.  to  such  property  or  the 
proc..,.d.,  ,„.  r..of  be  n.vdo  defendant  to  s.,ch  action,  and  i,  .s'uU  not 
be   M..r,..ssar.v    ,hat   a   legal    ,M.r.so-,al    npresentaliv,.   of   the  der..."^ 

M.all  be  otl  erwt..e  ordered  by  ,be  Coiirt  in  which  ,he  action  is 
'.rnn^bt  or  by  a  Judge  thereof;  but  if  during  the  pendency  0  s,Jh 
-.,.,„  ,he  ,„ui,y  „f  ,„d,„„„„.„  devolve.  „po„  and  becon's  . s  ^ 
in  a  le«al  lursonM  representative  of  ,he  n.cu-a^or  he  sh-,H  be 
made  a  party  to  the  action.  ^^ 

siun.l'of";  ""T"""  '  ""■  ""'■"  ""'""«"«"■■••  '^".'111  .".lude  ,he  a.s. 
su„.e  of  a  .nortgaMor  and  any  person  entitled  ,„  or  interested  n 
Hie   ecinity   of   redemption. 

All  .-letioii   f„r  fom-losuie   wa.s  lj,-mi   in    l,s!ts.  ;,M,i   the 
usual   ,i.i,ly.„e.,l    w.s  eir.ere.l  „„   ll,e  ;!(),h   of  .l.-miutrv.   ],s„!, 

"' '■  "'^'  """•«''fi'"'.s  <i.'feii,lanls  dif.,1  ,>„  the  -(Ml,  nl'  ,|,„K. 

l-^"f).  Ml,  inn.nt.  lin,,,,.,, fie,!  :nul  inteM.,,,     ,,,,  the  -.„|  „f  .M-,v' 

'■""'•  "  """'  •"•'''■•■  "'•  '•"'■-l"sUfO  wa.s  ;„-a„te,l.  , .tiee  hei,i« 

'"'^'' "'^'  ""'■""  '^  '''•■•"  ll-  "".l  ho  an.i  l,„t  his  p,.rv„„al  femx- 

setMaliws  „r  those  elaiiai,,;:  Wuh-v  liim   t,ei„j,  ,,e,.|a,'e.'  to  be 

lN..veh.se,l.  ltuasheia,hatthelinalon|e,.u,-,.si,-,.,>f:ulara,„i 
^^as  „ot  l„n,|i,„.  „„  ,i,,  i,,!',,.-,  ,.„„|,^.,.  ^^,,,,  ^^^^^  ^_^^^  ^^  ^^^^^_^^ 

' ="•"<'".  M.Hlit,  whom  a„„nel  ,,.le.i  i„te,,.s,  i„  her  son's 

osta.e  l,eea,ue  ves,e,l  at  the  expiration  of  a  vear  Iron,  his 
•l'''"l'-  ■■'"-1  that  she  «asei,tith.,l  to  re,iee,„  a,„i  to  he  a.hled 
^•s  a  .letV,ula>,t,   ,„,o„    her  own   a,,,,li..itioM       .\„    onler   was 

'"-1" -Mi"^  W  as  .  .lefe,„la>,t.  a„.|  .li'vetin^  that  the  aetiort 
'"■""■'■"''""'"■'"'""""'  Pl"i'itiir  ai„l  , he  eo,„i„„i,..,  , |„,Vh,1- 

'iHs  a,„l  new  ,h.fe„Wa„t.  an,|  ,i,at  il  ,ho„;,l  sta,„l  i>.  the  same 
Pl'i^lil  a.,,1  eon.iition  in  whiel,  it  was  at  the  li„„.  of  ,he  infant's 
'''■•"''•  '>'•'••  H-feet  wastn  ie.,ui,-e  a  new  aeeonnt  to  he  taken 
7"'  ■'  '"■"  ''^'^-  '"  ''^'  'i^'"'  '•">•  >v,len„.ion.  of  whieh  all  the 
'''""''•'His  wereentith.l  to  avail  themselves  (:). 


'"  ""■  <l"i  ""f  m  tern.«  apply  to  an  action  for  stile   bt.t  the  st^n,, 
was  eha„.e.i  in  this  respect  by  10  E.  7.  c.  56,  s.  lo! 
(-)    Kennedy  V.  Fu.^well,  lOuG,  n  o.L.H.  3sy. 
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>   I. 


A  tiusteo  will  iiiif  sufriciciitly  represent  tlic  nstuis  nu> 
Ini^l  MS  (lit't'liilaiit  ill  ii  t'orci-li'siirc  .■ictinii  iiiilcss  lie  has  funds 
ill  liaiiil  siit'ticifiit  tn  ('iial)lf  liiiii  tn  ii'ilccin :  Tor  all  pfrsoiis 
naiM  lit'  linmu'lit  lii-t'nrc  1li<'  '-"UH  "ti(i  arc  iiitficstcd  in  tin- 
(■((uily  (It'  r(d<iii|>tiiiii  and  ulio  may  he  alilf  ami  williinr  1" 
ivd<'.lii  l"».  II'  a  trustee  hccoiiu's  liaiikruiit  lie  caiiiiot  imili- 
crly  iv|irisciit  his  licncticiarics  in  a  furcclosuri'  action,  and 
tlir  licncticiarics  should  he  made  |iarties  ( '- ) .  hut  if  a  trustee 
unncccs.sarily  makes  the  cishiis  (pn  tnt.st  pai-tics  he  may  he 
ordered  to  pav   their  costs  (  r  ). 

(cl    Till    irifi   III-  Ihi   liii.shiiiiil  iif  llii   iiiiirtijiiiinr. 

Ill  (Milario  prior  to  the  lllh  March.  I'^Til.  a  widow  had  no 
claim  to  dower  in  an  equit.\  of  redemption  unless  her  liusliand 
died  liciicticially  entitled  ((/>.  and  she  was  not  a  necessary  or 
propel'  party  to  an  action  for  foreclosure  or  sale,  whether  the 
land  was  already  suli.ject  to  iiiorti.'a>_'e  when  her  husband 
ae(priri'd  it  or  whether  .she  had  joined  to  liar  her  dower  iu  a 
morttrat'e  executed  liy  him  N). 

Since  that  date  a  widow  is  not  entitled  to  dower  in  an 
efpiity  of  redemption  ac(iilired  liy  her  hushaiul  aiul  disposed 
of  liy  him  in  his  lifetime,  and  she  is  therefore  not  a  imiper  or 
necessary  ii  ly  loan  action  for  foreclosure  or  sale  i/).  If  hfiw- 
evcr  her  husliand  aei|uires  the  lesral  estate  and  she  joins  to  liar 
(lower  ill  a  iiion'j-ae-c  executed  li,\    him  since  that  ('ate.  she  is 


((/)  (Joldsniid  V.  Slonelicwcr.  ISfiL'.  d  Hare.  App.  xxxviil:  .Mills 
V.  J.nniiiK!*.  1>*^".  1"  «'li  !>■  'i^'"-  *'  -^I'l'-  *'"«•  ''■'*<■ 

O,)    Francis  v.  Harri.son.  188!l,  43  Cli.D.  183. 

((■)    In  re  Vdoper.  Cooper  v.  Vesc.v.   188L'.  2"  Cli.I).  IJII.  ('..A. 

((/)  See  clKipti-r  IS,  Ihiiirr  tinn  Ciirlisn  in  Morlynfntl  l.nnd. 
SITJ.  I'rior  lo  1834  a  widow  had  no  claiiu  to  dower  in  an  etjuity 
of  r(^demption  even  if  her  luixbaiid  died  beneficially  entitled. 

(<■)  -Moffaii  V.  TUoiiison.  1851.  3  Cir.  Ill;  Davidson  v.  Boyes. 
1873,   «   O.P.H.   L'7. 

i.U    Parker  v.  Willett,  188!i.  L'l:  N'.S.U.  83. 
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rlltitlf.l   til  .Inu.r   ill  th 


I'  ('(luity  of  rcilrmptidii.  jiiul  h 


tniiistVr  the  vmuty  of  iv.lcinption  free  from  .1 


IC    l-illllUlt 


ami  until  her  Imsl 


<iHcr  ( (/) 


I 


nicss 


i.iml  (lies  I'lititli'd  to  the  i'<|uitv  of  r.W 


riii|i- 


t<on.  sh..  I1M.H.  howov,..-.  nuTcly  a.,  inchoate  riKht  to  dower,  an.l. 
striiliy  M|pi',ikiii<;.  she  i.s  not 


a  iieees.sar\   p;irtv  to  iin  jir-t 


ion  t'or 


foreelosiir..  or  sale,  if  the  proeee.linfrs  are  hrouirht  U 

i""  '»>  I"''-  lMisl.aM.rs  lifetime  {h) .     Hut  it  has  I.een  hehi  that 


a  eonelus- 


uhere  a  wif,.  applies  after  jud 


Hiial 


U'lnent   ami    report   arxl   hef. 


I<T  of  foreelosure  she  is  entitle.!  to  I.e  a.lcle,! 


an.l   t..  n.l.rm    (/).     The  bar  of  ,| 
(lower  onh    so   f; 


a.s  a  party 


Iduer  afVeefs  the    riijht 


as  Is  necessary   for  th 


morttrayee.  and  to  the  ext.'iit  that  th 
Ncnis  a  surplus  over  and  above  th 
wife's  elaiin  to  .h 


to 
le   proteetioii   of  the 


e  value  of  the  land  repre 


le   nil irti'a (tee's 


laiiii.    the 


iwer  attaches  (,/).     In  th 


:e  case  of  a  sale  the 
my.  is  definitely  a.scertaincHl,  but 


amount  of  the  surplu.s.  if 

the  case  of  foivcLisuiv  simply  the  existence  01 

surplus  .•aiinot  be  a.scertalMed.     It  has  ther.fore  1 


111 
amount  of  the 
lieen  held  that 


proper  practice  r,..p,i,vs  that  she  should  ],-,  a  party  to  an  a.-- 
tion  for  fortylosure  in  or.ler  that  she  may  eith,.r"  re.|e..m  or 
prote,-t  l„.r  iut..rests  by  askinu'  for  a  sale;  if  she  .h.es  n,.ither 
there  would  be  no  .pie.stion  as  to  her  .loner  beiiitr  ..fl'ivtually 
extin,r„isheil  ,/,,.  |„  view  of  the  unc.rlain  result  of  the  de- 
cisions it  is  safer  to  make  h.u- a  .lefendant    (/.). 


(.'/)  S(>i>  chiipiiT  IS.  Si;.". 

(/-)   0^m.r  V.  HaiuMt.  1SS4,  .;  O.K.  451      ,„  „,i^  ^^^^,, 
«,,  „„  action  for  r..,i,.|„,„i„„  .,•„,,  „„.  final  order  of  foreclosure 
against   her  husband,   and  on  demurrer  it   wa.s  held   that   she   was 
to  r.'^eem.''"'  """'  '"  """  f'''-^'^'''^"'-"  ^"l""  ani  "as  no,  e„  itUd 
(0   Blons  V.  Fitzgerald.  1893,  15  O.P.R.  4t;7. 

whole  value  of  the  land.    See  chapter  18,  §174. 
(k)   Ayerst  v.  McCIean,  189a,  14  O.P.R.  15. 

P_.|'\ """"';'"'''■  O^t'^''"'  J"dicature  Act,  4th  ed..  1086:   Standard 
R^aUy  (  0.  V.  Nicholson,  1911.  :;4  U.L.R.  46.  at  p.  51. 
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ciiAi"ri:i{  XXIV.  kohkci.osi  lu;  ok  sai.k. 


Dmiiiir  tlir  cxisiirHT  of  a  iiioitiriiKo  in  which  the  iii..rf- 
jr,i!.'or-H  uitV  h.is  jcinr.l  t(.  !mr  .h.u.T.  ilic  «itV's  solo  loiiic.ly 
is  to  iv,|...iM  Ihc  iiiorlL'.itr..,  ,in.i  shr  is  not  ..iititlcl  to  assert 
aii.v  ri.iiiii  for  dou.r  au'iiinst  the  hnhUy  of  thi-  iiiortu'uw  (»M. 
When  thr  iiiorl(.M!.'<ir  iissiyiis  his  t..|iiity  of  n'.l..iiii)tioii  the 
wife  of  the  [.crsoii  to  ulmni  the  assi-Miricnt   is  made  is  not  a 

pio|.,T  [larly  to  an  a.-tion  hy  tl loit-.-a-cc  for  foreelnsiirc 

(").  hut  it  \u,nU\  se.ni  tiiat  if  th,.  ouncr  ,,f  the  equity  of  re- 
.h'lnption  shouM  ,lio  after  .iu.li:inent  hut  hefore  final  or.hr  of 
forechisure,  his  witV  xvouhl  liave  a  ri-ht  to  re.U'em.  In  that 
ease  she  is  a  [.ropiT  party  to  tlie  aeti,.M  aii.l  a  new  day  should 
he  naiiie<l  to  alh)\v  her  to  redeem  i</). 

ll  lias  heen  hehl  that  if  a  marrie.l  woman  is  entitled  t,.  an 
wpiity  of  red.'mption  in  hm.l.  there  is  sueh  s.'isin  in  her  as 
will  eiitith.  tier  hushand  to  a  tenaiiey  hy  the  euHesy  upon  her 
death  {/,).  provide.1  the  other  requisites  for  sueh  tenaney 
pxist  (</).  A  marrie.l  woman  may.  however,  .lefeat  her  hus- 
haii.is  estate  hy  the  curtesy  hy  convyanee  hit,  r  vicus  „v  hy 
tier  will  in.  an.l  therefore  it  W..11I.I  .s.^ni  that  her  luisl.an.l  is 
not  a  neees.sary  jiaHy  to  an  aeti(.ii  for  for.'ch.sure  or  sal.'  of 
laii.l  inoitvajrcl  hy  her  if  the  i.roeee.lintis  arc  hrouj;ht  to  a 
oiielush.ii  so  as  to  extin     ish  the  cpiity  ..f  redemption  in  her 

lifetime. 


if)    A  ^11  ri  til  far  I  hi   mortiini/'ir. 

A  m.iv  surety  In  cvenant  who  has  paid  nothing  is  not  a 
nee.ssary  party  to  an  action  for  fore,.|osure,  hut  a  suretv  who 


('")   Tlioiiipson  V.  Tlioiiiiison,   l?t01.  37  X.S.R.  242 

(")   .M.ink  V.  Iiin,jaiiiin.  lS!m,  in  O.P.K.  356. 

(")   Monk   V.    IJ.njamin.  supni. 

U»  Ciusborne  v.  .Scarf,.,  1737.  1  Atk.  COS,  2  \V  &  T  I  C  En  6 
As  to  the  dictum  in  this  cas..  U.al  an  e.„.ity  of  red.mption  is  an 
estate  ,n  the  land,  .sc  ohapt.T  3,  I.<ff„l  Mortgage  ,n  K„ii,ty.  §28. 

('/)    S.'c  chai.t.T  IS.  ixnvrr  „„,/  Viirlrs,i  ,n  M.,rtgug,;l  Uinil.  §176. 

(r)   S.'..  the  statutes  quoted  in  §17ii,  .siiiira. 
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l>Ms  Join,  ,1  „.  n..nH,rft:nj,„r  w.th  tli,.  |.n„n|,„|  ,U.|,i„r  i^  a  n.v,.s- 
H'-y  parl.v  (m.  A  wif..  who  .joins  ;,s  ,.n-,n..,tu'av.'or.  an,l  not 
•"<".|y  fo  l,„r  .|ou,.r,  n.  ;,  niorti:.-.!.,  t,v  Iht  h,isl,,,n,l  for  ,, 
''"■I'l  "f  liis.  i«*,-,  siirrty  ,,M,|  ,.ntitl,..|  to  iT,|,rni   >t>. 

Wh-r,.  tloT,.  is  ;,  sun.ty  for  t|„.  pavMunt  ol'  l|„.  ,„ort;,i;.'.. 
"•'■'"  '"  ''"■^'-'"  -'»■  l'=i.vn„.n.  In  ,|„.  „,o,,.a,-or,  it  is  .l.sin,!.!.. 
'"  •"""  ""•  ^'"■"■'>  "^  ••'  'I'tVn.lant  in  th..  m-tion  aLMinsf  the 
'""it^airn,-.  h,..,,us..  uh....  JM.l^nu.nt  is  r..,.ov,.r,Hl  ajTMinst  th. 
l""'"M>.-il  th,.  n..ht  of  a.-tion  on  ,h,.  ruu.v.m  is  n,ortr..,l  in  th,- 
^n^hn^vui  .■ui.l  snhs.M,,,,,,,  a.^niinu'  int.Mvst  ...ay  not  l„.  oth.T- 
wis,.  ir,-ov<r;il)h.  ii-ainst  th.'  sntcty   {in. 

Wh.r..  a  surety  l.y  th,-  terms  of  his  ..neement  h;,s  heeon.o 
''"'''"  ''"••  "'-■  -IWieieney  on  ,■,  n,or.i,a^..,  th,'  m,.rfu^,....e  ,.a„„ot 
•-I'lire  Iii.n  to  ,,ay  nntil  th,.  s,.eurity  hns  h,.en  reali/..,|  an.l 
file  (hfieieney  iKseeit;iine,|  (r). 

"■su.lly  in  i,n  a.-fion  for  fonrlosure  ,.r  sah-  ther,.  is  no  .lis- 
I""-  as  .0  the  v.Ii.lity  of  the  inort.'Msre  ,>r  as  to  anv  other 
"'■""■'■  wh„.h  will  ,„v,.ssitate  the  .l,.livery  of  ph-a.lin.^s    an,l 

-'"■"'lio  ,..-.rti<.s  have  he..n  s.M.vec].  an,|  app,.ar.n..e  has  b,.en 
'•-'-••■•I  ">•  tho  ti.no  for  app..,r.nee  has  ..xpir..,l.  a  .jn.l.nnont 
will  l.e  ..Mfere.)  on  pneeipe  or  on  .notion  with  or  without  a 
ret, ■ren,.e  as  the  eas,.  may  he. 

It  is  nnn,..,.ssary  her.,  to  .liseus.  th,-  u.-ueral  ruK.s  of  plea.l- 

'"-■     "  ""■'"  '"■"■  ' trov.rt,.! stions  arisinsr  b,.twe,.n  the 

P"'tH.s.  other  than  tn.r,.  ntatt,.rs  of  a,-eounf in,.,  the  i.ssnes  will 

'.")   (i,^e  V,  UddPll.  |1!»13]  2  ch.  ti2.  at  p.  73 

(')   ."Standard  Realt.v  Co.  v.  Nicholson,  1911.  24  O.L.R.  46  at  „  5'^ 

(")   Fali,.r  V.  F:arl  of  Lathoni.  1R!(7   77  lt   iks      it  »      1    ,^  ■"' 

nst  h,m.  Real  Estate  I>,an  Co.  v.  Molesworth,  1886.  3  M.R    116 
fr,   Te,.,er  v    S,.  John.  IS.-.n.   i„  c.r.  85. 
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''•'^''    '"   '"■   'I'lilliil    In     pl.il.llMi:N   i.r  c.tllr|-«is,.  ill,, I    111,.   ;icli,ill 

uill  hav..  1,1  I,.'  inr.l  :i ■.jinir  t,,  ih,,  ,,i',|iii:n-v  nilcs  ,.l'  |ii;i.'. 

II,.,-.  .Iii,|,jiii.'i,l  uill  III,. II  |„.  ,.|,i,.|.,.,|  ,.|,.,M.r,liiiL'  t«.  III..  lOMilt 
"'  ''"'  '""I-  I'  ''i'  'l>''>ii>ii  is  ill  f,ni,iir  III'  llic  iiMiittriiLri'c.  Ilit' 
ii'-li"M  iiiav  III, 11  |,r,„.,.,.,|  a,.,.,,r,|iii.^  |,,  t|„.  usual  [.ra..]  ic,.  m 
iiM.rfj-aH,.  a, .11,, lis  as  lH.r,.ii,a  M.T  ,.ulliiii.,|,  (Inlv  ^.m,.  iiialtiTS 
"I  pica,!  IP.'  II,',, I  I,,.  Ill, .MP, ,11,., I  |i,.i.,.  ulii,.|i  ar,'  i,f  s|i,.,.;al  in- 
IriTs!    ill   iiM,itL;a'_'i.  actimis. 

It  IS  i.r,.\i,|,.,|  in  (iiitaii,,  l,.\    nil.'  |li!i,  as  r,i||,ius: 

loo.  (11  Th,  i.la.iiliff  ^llllll  slat,,  ih,-  nalur,  ,,r  liis  clailii  and 
""  I.  li«f  s„iii;l,i  in  a  l.lra.jini;  i,.  I,.,  rail.,!  ih..  sialriii.ni  „r  .iaiiii, 
.'H-l  Mia.v  ilH-n  ,n  all.  r.  nimlify,  ..r  ,.xt,n.l  his  .laliii  a.s  ,.n(lois,,l  upon 

the     urrl. 

(-')  Whin  a  d.lVntlani  has  ni.t  a|,p.a.-i-i1  and  th.'  siai,ni.ni  of 
I'laini  all,  rs.  niodilh  s.  „r  ,  \t,  nds  Ih,.  r,  li.  f  ..|aim..d.  Hi,,  plahiliff  sh:'.!' 
not  li..  -niiihd  ro  judLiiiini  on  d.fanli  of  d.  IVnc-  unless  ili..  sl„t.- 
'"■■m  ol  .laiiii  IS  .s,.|.N..,|  p..r.sonal!.\  or  In  piiisuanc..  of  an  oid.r  for 
siihsiiiiiilonal  service. 

Tho  plaiiiiiir  uiJI  II,, I  l„.  , mill,..!  t,,  ,.||,y  |.,.|i,.|-  in  ,||„  ;|,,,j,„| 

Ulll,-ll     h,.     ilav     1„,|     ,.|,.,;il|,.,|     ill     111,.     U!     ,     ,,,•    sll||||,„,i|.,     ,,!■     Ill     111.. 

Stat, .tn,. Ill  ,,r  ,.h,iiii,  Tims  wluiv  a  iip.ilL'air,.,.  \,y  ili,.  upii  ,,f 
sliimih.iis  ask,-,l  |-,„.  |niv,.|,,suiv.  ,-111,1  l,y  liis  slal,.|ii,iit  ..f.-laiiii 
ask.., I   i\,r  ,-;ii  a, -,-,.11111,  |ia\ii.,-iil  ,,r  ||i..  :, ,i;.t   f,,,,,,,!  ,|,„,  .|||,| 

''"l'l'"lll  "f  I'.i,'  liM.|il.lor,.,.|,,siii,.  ,,i.sal,  ami  l„,.s.„  ssl,,ii.  il  uas 
llfl.i  thai  h,.  uas  ii,.|  ,.|iti||,.,!  |,,  JipImi,,,,,,,  |-,„.  i,||,|„,,li.,,,,  ,„,^. 
s''s.;,„i.  run  iIi,,ul;Ii  111,.  ,|,.r,.i„hii!|  |,a.|  ii,.|  ,.|ii,  ,v,i  ,.,1,  a,,. 
|i.-arali,-..   I,,   ih,.   unl,   aii'l   ,|i,l    ii,,|   ,l,.liv,.i.  a   slal,.iii,.|il    ,11'  ,1,.- 

'''"' r  ;.!,!"  :ir  ,;;  I  Ih,.  iio.pnii   I',,,-  .in,;L;iii,.|it    ,  ,(■  i . 

'  i"l'''  'II''  lii'^t  |iaia.^i-a|,li  ,.1'  ml,,  jtiii  th,.  i,!ainlil'r  inay 
iill,-i-.  iii,„llM  ,,1.  ..Miii.j  h!s  ,.laiiii  ill  Ih,.  slati.iii<.|it  ,,f  .-laiiii. 
as.  r,,i-  iiisiaii,.,-.  Ii.\  a,l,iiiiu-  a  .-laiiii  I',m-  [oissi'ssion  t,,  il,,.  ,.|aiin 
f<ir  an  iii.ji,n,-tii,ii  t,,  ivslraiii  uasic  ,.,iiitaiii,.,l  in  th,.  writ  ,,f 
sniiini.ilis   I.     .   I. lit;   ill  a>-,-,,nlaiici'  willi  tlio  priiicipl..  ii,i\v  ,.x- 

("  )    Kailhfiill   V.  \Voodl,-y,   ISSli,  4^,  Cli.l).  l'S7. 
(J-)   Sniyih,.  V.  Marlin.   Iv,f,S,   is  O.I'.IJ.  :'J7. 
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pri'sxly  Ntntcd  in  fho 


wooikI 


li.'M  tliiil  ]f  the  plaintiff  ..ii.l 


parnKDiph  of  tho  rule,  it  hnH  been 


iiii  .•iccdinit.  i'iii( 


Tsc.s  the  writ   with  <i  clnini   f 


or 


ITIMT. 


^111 


I    till'   lirt 


•'•loMiiv  or  >,„|,.  ,„i.|  the  ii|ip,.intni.'rit  of 


rmliillt 


"'    ' "I ntitlc.i  to  an 


Mill 


lll'I'l      ll\      !• 


:iiiili!,'  this  ;i(Mili 


II"'  ;ipp<Jir.  th.-  r'laiiitiff  ,locH 
I'l'ili'itc  ju.Ivmiciit   for  prrsonaj 


It 


'Mill    n  lief    III    til,,   j,|,|(| 


Mill 


iih"l  hut  not  served  on  the  defend 


lIKMlt 


ix  t'liithcr  pidvidcd  I 


lanf  (I/). 


•y  III!.-  14:!  JIN  r,,|| 


!ow.s  ; 


11:1.  A  ricf.ndant   t 

iii.iftrts  Which  show  111 

Ullll' 


o  an  action  or  roiint.rrlalm  etiall  raise 


action  or  i 


all 


nr  that   thr  transjiciion  Ik 


I'lH.  and  all  mkIi  iz 


,  itln 


rounds  of  define. 
!>osito  party  Ijy  siiriirl 


lo  'akr  ih( 

not   aiisinK  oiii   or  llif  [1 
Statin,    „r   i,i,  iiiiitlons,   rel.as. . 
inn  lllruailly  .Ithfr  l,y  statin. ■  or'i 


iiiiit.rilaim  not   to  lj..  nuiintaln- 

void  or  voidiilil.-  In  point  of 

would  I).'  likely 


a.«  If  not  raised 


reredinf:  plrudlnn 


r  w.iiild  rais.-  issii.s  of  fact 


:s.  as  for   instance,  fraud, 

•  nt.   p.  rforiiianc..,   facts  sliow- 

■omiiion  law,  or  Statute  of  Frauds. 


(^ilesl 


nils    sili'h 


tl 


slinlli.l    he    liii.si.l    |,v    ll 


IS  the   invali.lify   of   ,1,,.    m.irtirau'e    deed 


th 


'■  <'"iiil   oil   th.'  heai-iiiir  ,,|'  111, 


kind  eaiiii.it  !).■  iais..|  in  tl 


i<"  ple.idiiit.'s  and  ad.iiidieated  upon  hy 
•aiisc.     Content  ions  of  this 


!•'  iiia.st 


ei-  s  c'tiec    ( 


I'll.h 


ill    ll 


the   Knirlish   praeijee  tl 


IX  slat.'iiient  of  d.f 


le  iiiort-ratror  .slioiil.j 


plea. 


JK'eolliit    hetueen    himself  and   tl 
the  matter  at   tli.^  trial,  otlierwi 


<nee  any  special   iiiatti 


.'iVetmir  thi 


le  nioi|(;a=.'.r  and  should  rai.sc 


••.■iniiot  ;if!eruar.ls  It. 


se  sindl  Npeeial   v 


•d  iMi  takiiitr  th 


ireiiiiistancea 


e  .-leeounl    {(I). 


I  f  a  iii.irtifaui 


>y  relies  upon  I 


I'ltrlit  of  aefion  has  lieeii  hinvd  I 


le  .lefeiiee  that  tho  niort>.'aKi'e"8 


y  the  Statute  of  hiniitat 


ions. 


fv)  G.-e  V.  n.'ii,  1S8T,  .^.-  rii.i)  jfio, 

in   <    PR     0  -     ;:;     ""'  •'"■"">'«''"  V.  I^indsay  Paper  .Mill  Co.,  1884 

nurw.'if  ,s1s,'  irrP.r-  Y.T''-  ''''■  ''  °''"-  ''•'■■  '^''^•-''  - 

onta^:  !rTz  ^u^  t^:::;r  ^  ':-:rr  i  ?■  ^^^-  •- 
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t'l; 


Ml 


sue!'.  (Icr'Hcr  must  lir  I'Npri'ssIy  plcMilcil  {!>).  lull  it  is  iiiui(H>es- 
sMi'v  to  I'lriiil  till'  Statulcd!'  I.iiiii'iitidns  in  onicr  tci  prcvt'iit  the 
i't'i-(iv(i-.\  Ml'  iiinro  tli:iM  six  yuvs'  .-iiTcai's  iit'  iiUcrost  in  fjikiiiL' 
the  ;ic<Miiiii;s  in  tlic  nuistiT's  dtlii-c  :  tlic  lilinir  t>(  m  iiis|iiitiiiir  no- 
tice is  suflicirnt    (CI. 

WluTr  tile  |ii;iintilY  r(inip:in.\'  iimls  M  mnrtirairc  ffnni  a 
tnistcc  anil  ri'i^isti'i'iil  it  withuiit  nntici'  of  aiiv  i'i|iiitalilt'  fiirht 
nf  tlio  ((>/;(/  (/;/(  lrii\l,  the  I'liiii'l  I'linsiili'fcil  it  iliuilitful 
whetliri-  it  ua--  ncrrssar.s  fur  tile  plaiiitifl'  tn  (lieail  the  iinnis- 
ion  nf  tile  |{eLristi'>   Ai't  in  uriler  to  take  ailvanta^'e  nf  it   ((/). 

Tlie  ih'feniiaiils  in  a  innrtLraire  aelinn  lileil  a  eoiiiiterelaim 
elaiiiiini.'  ilaiiiaircs  liy  rrasnn  of  false  ami  depreciatory  state- 
ments uitli  I'l'uaril  to  the  \ahie  nf  the  iiiDrtirai-'eii  pi'emises;  an 
onjei'  was  maile  sirikinu'  out  the  ciiuiiter-claim  on  the  v'l'ollinl 
of  ine.xpeilieney  ami  inennv ciiieni-e  in  trxiiii;  the  tun  causes 
of  action  tnirethei'  ( i  i . 


'V 


ii! 


VJ'iti.   I  nil  ritiiiihirii  jiiili/iiii  III. 

A  mnrtiratre.  imtw  ilhstanilini.'  its  leu'al  form  as  a  eomli- 
tiiinal  i-iin\c.\  ancc.  is  reirai-ileil  in  ('i|uity  as  a  security  merely. 
suli.iict  tn  an  eipiitalile  riirht  tn  reileeni  after  the  le^ral  nr  con- 
tractnai  ritrht  tn  redeem  has  been  fnrfeiteil  (/).  In  accord- 
ance uitli  eiiniialile  principles  the  conrt  will  not  iisnally  de- 
cree innncdiate  forcelosiire  in  a  morttrat;e  action.  Init  will  al- 
low fill'  owner  nf  the  ei|uit,\'  nf  redi'iiiptinn  a  period  of  six 
months  before  foreclosim;  him  if/). 

Ill  the  oicliiiary  ease  in  which  there  is  no  dispute  as  to 
the  validity  of  the  moittraL'e  oi-  other  preliminary  (piestioii  re- 


(f>)  WriKht   V.   .Morjian.   1X77.  1   O.A.R.  CU:    rattanucli   v.   Crciu- 
hart,  1873.  6  O  P.R.  JS 

(I)  Wrifihl    V.   MoPKan,   1877,   1   O.A.R.  013. 

('/)  HuildinK  i;  Loan  As.sorialkm  v.  I'oaps,  18;»6,  L'7  O.R.  470. 

('■)  Odcll  V.  Rcnnett,  1889,  13  O.P.R.   111. 

(f)  Si'c  cluiliIiT  3,  l.iiiiil  Murtiiniii-  in   Kiiuilii,  S21. 

(.';)  Parker  v,  Housefifld,  1834,  2  My.  &  K.  419,  18  R.C.  497, 


HIPP 
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•imiiMf,'  ji  trial,  intcrloctitory  .judiniioiit  inny  lio  (ibfaincd  by 
tlif  iiiDi-tsraj-'oc  (111  pra'fipo  or  on  inofion.  • 

If  is  provided  in  Ontario  l.y  rule  -Kid  as  follows: 

WH  In  a  niortKaso  aciion  wlirre  the  drfrndanls,  or  some  of 
If.'  ri.  f.ndan.s.  are  Infants  and  default  is  made  by  iti,.  lulult  defend- 
ants and  tl,..  ofncial  Buardian  does  not  desire  to  set  i„.  anv  defence 
'l>"  i;.nntiff.  upon  filing  affidavits  showing  such  farts  and  circum- 
stances as  entitle  lu.n  to  judKm.nt.  nuty  tuove  for  judgment  in  cliam- 
bers,  njion  notice  lo  ihi-  official  f;uardian. 

Wheiv  nifaiils  aiv  defendants,  but  an  adult  .lefeiuiatit  ia 
a  lunatic  or  (.orson  of  un.soinui  mind,  judirment  eann<,t  be  pi'o- 

■'■''  '"  '-liainbers,  but  tlie  motion  mu.st  be  made  in  court 

\ln. 

Ill  an  a.^tioi.  for  fore.dosnr.',  nheiv  an  infant  is  .lefendant. 
flH-  .iudinnent.  as  u,.||  as  the  final  order  of  foreclosure,  shoul.l 
'i""ie  a  day  to  slioxv  cause  within  six  months  after  he  .shall 
'•"•'K'  "f  Mire  (/),  Whore  the  .ju.li-ment  is  for  sale  a  d.n'to 
shew  cause  is  .,ot  reserved.  If  the  infant  defen.la-V,  upon 
attai.nn;.  the  a.^e  of  twenty-one  .lo,.,  ,„„  ,,in,i„  the  time 
-wmied  show  ;„„,d  cause  to  f,,  ,..,„„.,,„,-  „„  _(,„,.„,,„,  „,  ,„,,,^,, 
will  l)e  bindiii!,'  ni"      '      .  i  ;). 

^'"^'''■"■'  •"•''  •"■  •■^"'•li  facts  and  eireum.stances"  as 


■''■  /./Jiitinr   to   judLrim-rit    would    be   aflTordc 


!>>■   an 


eiifitl 

■""■■  ■■•li  as  was  preM.ribed    (where  the  cause  was  heard 

"•  onler  to  take  the  bill  /„•,<  ,onf< s.so.  and  no  reference 

'  •  '■"••mnb.ances  was  re,|uire,l)  by  former  (•han.'erv  cen- 
oral  o.d.M-  4:!2.  i.i  force  at  the  time  of  the  passin-  of  the  Judi- 
(■afiire  .\ct,  namely. 

c«rlt.v.    ,t,e  an.oun,  paid,  whether  by  receipt  of  rent  or  otherwise; 
CO   Warnock  v.  Prieur.  1887,  12  QPR    "f^^ 

Loan'^rt'T""  '■  y"'-  ''*^'  -"'  ''''•  ^-  ^5«'  ^"don  and  Canadian 
mi    'g,;^;""-    '"■  '■  ^""■'"-  ''''■  '  0P«-  ^«9:    Malr  v.  Kerr, 

5th  ed.*  8-'8  ft. ""'"'  '■'"""  ""  '"'""'  "'^'  '"**•  '""  ^'"°"  ""  '"""''^- 
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'ill 


:| 
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and  the  amount  nniainini;  dii..  for  principal  and  Interest.  dlstlnRuish- 
\ng  how  mmii  for  priiitipiU  and  how  imich  for  interest.  The  atildavlt 
Is  to  state  whether  the  iiiortfiaced  premises,  or  any  part  of  them, 
ha\o  lieen  In  the  occupation  of  the  niortKagoe  or  of  any  one  under 
whom  ho  claims;  and.  when  there  has  been  any  such  occupation, 
the  aindavii  is  to  state  lis  nature,  the  time  It  continued,  and  tlie  fair 
rentable  value  of  the  property  (fc). 

Wlieiv  the  (letViidiints  nvo  all  tuliilts  ami  sid  jiirix.  jiuli;- 
meiit  lu.-iy  he  siiTiK'il  uiuicr  r'!'-  4(17.  as  follows: 

4B7.--(1)  Where  the  writ  luus  been  duly  endorsed,  and  the  de- 
fendant fails  to  appear,  or  by  his  statement  of  defenc  admits  the 
execution  of  the  mortsase  and  other  facts  entitlins  the  plaintiff  to  a 
judfouent,  or  where  the  ■■  lendant  disclaims  any  interest  in  tho 
mortiiused  iiremlses.  or  where  no  statement  of  defence  is  deliv<Ted, 
or  where  the  defendant  dispuies  th.'  amount  of  the  plaintiffs  claim 
only,  the  plaintiff  may  sisn  judgment. 

(-)  Where  the  defendant  lias  disputed  the  amount  of  the  idain- 
tiffs  claim,  he  shall  be  entitled  to  lour  days'  notice  of  th.'  lakiny  of 
the  account.  Where  no  reference  as  to  the  encumbrances  is  desired, 
suc'i  account  may  be  taken  by  ihe  ollicer  sLuning  judgment:  whose 
lindii'g  shall  b,.  subject  to  apjieal  to  a  jud;;,-  in  chambers  in  the  man- 
ner prescribed  for  appeals  from  the  master  in  chambers. 

(3)  Wheie  the  writ  has  not  been  iiersonally  served,  the  claim 
of  the  plaintiff  shall  .,  d.vly  verilbd  by  an  afTidavit  which  sh:ill  be 
filed  with  the  ollicer  l;iking  tlu-    'ccoimt. 

This  rule  eniitinues  in  suhstaiice  'he  in'aetico  adoptei'  in  the 
Court  of  Cjianeery  foi'  Tpper  Canada  on  the  2(llh  Deeeniher, 
lS(i,").  Sineo  that  date  the  jijainliff  has  hepn  entitled  to  ob- 
tain on  [iiu'eipe  siieh  an  order  as  prioi'  1o  that  date  wmdd  have 
hecn  i:ranled  hy  the  eoui't  on  a  hearing'  of  the  cans,  on  tho 
order  to  take  the  bill  pm  riDifi  ssd  th. 

It  iiia.\-  be  neeessai'v  to  insert  special  jn'ovisions  in  tiie  .iuiijr- 
nient.  Thus,  where  the  defenilants  pleaded  ten<ler.  the  inastor 
was  directed  to  make  eiKpiiry  on  this  point,  and  fiirthei'  direc- 
tions and  costs  were  reserved  ( ///  ).     And  where  tho  defendant 


(k)   Taylor  &  Ewart,  Judicature  Act,  p.  f208]. 

(0  Kirkpatrick  v.  Howell,  1S75,  22  Or.  94.  Sec  Chancery  gen- 
eral order  43;"),  In  force  when  the  Judicature  Act  was  passed:  Taylor 
&  f:wart,  Judicature  Act,  p.  f20S). 

(yii)   Peers  v.  Allen,  1872,  19  Gr.  98. 
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plcadod  |.ii\  iiHiit  ill  full,  the  cdsts  were 


the  ^let'ell(lilllt^s  were  rivi 
tion  it  wji.s  referred  to  tl 


ieserve.1  (n).     Where 


iiinaiits  to  the  e<iuity  of  redeuip- 


II'  master  to  inke  the  usual 


aec'ouiits 


and  leport.  reserviii!,' the  lij/ht 

ants,  with  a  jMovisn  that  if  bcf( 

nie.it  the  oilier  delendaut  shouJd  cstal.iish  hi.s  ri-ht  to  rede. 


to  redeem  to  one  of  the  defeiid- 
ro  the  day  apjioiiited  for  jiay- 


then  he  shoul.l  red.rni;  and  it  was  direete.1  that  the  mast 
should   not    delay   his   report 


cii(|uiry  ((>). 


I'Pon  the  account  i>endin''  ;h( 


n  special  eircumsfaiiees  the  court  may 


time  le,>vs  than  six  month 


on  motion  (ix  a 


or  sale, 


Wl 


s  or  may  direct  immediate  force 


icre  it  appeared  that  the  mort''a"-ed 


not  worth  the  amount  .liie  to  ihe  plaintiff,  and  that  it 


osuro 


projierty  was 


file  henelit  of  the  infant 


fo 


defendants,  .iudj^ment  f 


I'celosure  was  trrantcd  (/*). 
In  a  .judtrnieiit  olitained 


was  for 
'or  immediate 


t<  iiiis  may  he  inserted.     Inasmuch 


on  a  |)iieei|>e.  however. 


no  si)ccia! 


tained 


IS  such  a  .judv;m(>iit  is  ob- 


<■■■■  l'<irtr  and  without  the  interposition  of  any  judicial 


oflicor,  the  court  wi.selv  and 


tiff  strictly   within   h 


a.mo.st  necessarily  keci)s  the  plai 


s  rif,'hts  and  .sets  asid 


winch  contains  provisions  unwarranted  bv 


The  [)laintiff  m 


e  iiny  .jud^nent 
practice   (q). 


iiy,  or  may  not,  take  a  reference  to  the  mas- 


ter as  to  encnmbraiice.s.    If  he  takes  a  refc 


lie  will 


not  he  entitled  to  tl 


fails  to  t;ik 


rrterence.  aud  it  is  alt 


I'cnce  unneccssai'ily 
II"  co.sts  of  it  (/•).     If  the  plaintiff 


erwar( 


s  discovered  .hat 


(H)  Cood.Tliam  v.  DeGrassi,  185(1,  :•  Gr.  IS.",. 
J  XI...,  n  Gr.  357;  Cay  ley  v.  Hodgson,  1867.  13  Gr  433 

('/)   .Martin   v.   Kviins    I'liT    tq  ni  r>     .-n 
u.UU.  .{,(,,    Llhott   V.  Ityers,  i;il7    13  OWN    107     Kir.„  „    v^ 
l"**-.  1   U.C.  Ch.  Ch.  350.  ""^  '•  ^'•'■*'">'^n. 

('•)   Purdy  V.  Parks,  IXX3.  9  o.P.P,    4l'4 
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.  sul.s,.MU..>.t  .....umbnuuv  .xists,  W  .annot  ol.l.in  au  mlor- 
,.,,u,„,v  or.kr  to  a,l,l  pani.s  in  th.  .nast-r's  ofli...,  as  tin-  only 
,,r..,rn.-..  autl.ori/....l  l.y  th.  rnl-s  is  a  r.-f.-rn...  by  th.  ju.l- 
„.,„,.  B,„  ,ho  .■ou.t  may  anu-n,l  tlu-  ju.lsrnu.nt  so  as  t,.  .l.n-.t 
,^  ,,,,V,on.v  in  whirl,  <..«.•  tbc  fornuT  j.l.lLMn.nl  an.l  tlic  pro- 
fecHlinsrs  iuuKt  it  -ill  U"  troato.l  as  a  nullity  (s). 

WluTo  tlu.  i.lai.itiff  in  an  a.-tion  for  fom-l.,su.T  or  sale 
claims  imnuMliat..  .jiuk'nu-nt  on  tl,.  -•ov.nant  h.  u.ay  si-.-n  .,>,.!- 
,,.,„,  i„  ,lu.sann.n>ann,.r  as  if  that  n.|i..falnn.  U.Mr  sought 
Tlu-  nfii.T,-  ....t.Tintr  .iu.lu'uumt  .•onM-ut.s  tl...  an.oant  to  uh,.-h 
,h..   plaintiff  is  enlitl...!,   an.l   tin-   ju.l-nu.nt    .linrls   payment 

forthwith   (  M. 

if  then.  an.  no  suhs.Miucnt  ..nrunihran.'crs  llu'  a. unt   is 

„U,.n  l.v  th.'  .-Ink  in  rhanil-rs  in  tlu-  raso  of  jn.h.nn.nt  Urintr 
„rant..,l  on  n.otinn  un.hT  rnl-  4.1.;.  an.l  l.y  th.'  offi.rr  sn.Mn,..' 
ju,l-nnnt   i>i  th.-  •■as,-  of  ju.lLnn.M.t   h.-in..'  siunf.l  un.i.T  ml.- 

467. 

in  lh.'  fas.-  of  a  nianu^. 
ju.l.nn.Mit  will  I..'  in  th,-  usual  fonu  s..  far  as  fo.v.4osn>v  ..r  sal.- 
■jH  ,.on.-.Tn.-.l,  hut  in  th-  .-v.-n,  of  ju.liruR-nt  l.rinu  .•-■.■ovoro.l 
against  ■.  marri.-.l  woman  upon  lu-r  .-ov.-nant  f.n-  |.aynn-nl  th.' 
para-raph  in  tlu-  .in.h.'u-.-nt  .lin-rtno,'  imnu-.liat.'  ,.aym.nt  must 

he  mo.liti.'.l   (u). 

Y\mn  102  app.-ndo.l  to  the  Ontario  rules  of  i.ra.-ti.-.'  is  as 

follows: 

Fon,i    <;f   iiul>,mr„t   on    ,„,vc„u    for    fornlosurr    or  Soh:    A.rorNT 
xxKlA-    ..V    KK...vni,M.   on,l    Or,l.rs    lor    InnnnUn,.    Ponnrvt    and 

s  issiK-d  In  tliia  ac'loii.  and 


P(l   woman   who   is  mortsrairor  the 


Ihlnini  o1  VoKK.sHion. 

1,   Ipon  rradini;  tlu-  writ  of  siinmion: 


(,,)    Wilfrivss  V,  Crawford,  ISSS.  1L>  O.RR.  fir.K. 
(M   Til,.  Kn^lish  prarticp  is  to  ord.r  i.aym.^nt  within  on-  month 
aft.r  th..  dat..  of  th-  ohi,.f  cl-rk-s  c-rtilicat..;    Karr-r  v.  l,a-.v.   1SS3. 

2r.  cti.n.  fi^i'.. 

(,0    S...  rhai't.T  2?..  .\rhon  u>,  lln-  Con,,;,,!.  52-JI,  wh-r-  th.'  pro- 
,„.r  r.Mi„  01  ja<i;:Turnt  au^tlnF^   a  n^^.vri.d  ^vo-an  i.  -•!  "ot 
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an  aHldavIt  of  service  of  the  said   writ  and   no  appearanre  having 
bcin  entered 

2.  This  court  finds  that  the  subsequent  Interest  at  tlie  rate  of 
per  C'  nluin  per  annum  on  the  sum  of  principal  money 
secured  by  the  indenture  of  moriBace  In  the  writ  of  siiinnions  (or 
|ileadln>;s|  nuntloned.  ui)  to  ihr                day  of  next,  IjcinK  the 
time  appolntid   for  payment  as  hiTeinafter  mentioned   amounts   to 

,  and  that  tlie  costs  of  the  plaintiff  amount  to 

which   said  subseiiuent   Inten.it   and  costs  beins  added 
to  thi'  sum  of  claimed  by  the  endorsiiiient  on  thi-  writ  served 

nn  the  defendant  ,  make  together  Itw  sum  of 

3.  And  upon  the  said  defendant  payiuf;  the  said  sum  of  into 
the  bank  at  the  betv\ien  the  hours  of  t.n  o'clock 
in  tlu'  forenoon  and  twelve  o'clock  noon  of  the  day 
of  next,  to  the  joint  cndit  of  the  plaintiff  and  the 
Accountant  of  the  Supreme  Court  Inline  nnhr  fur  jHiiimint 
[irnntiil  ni.vrt.  or  in  casi'  the  plaintiff  shall  (ir?i<n  niiiijiHi:nt  in  tor 
Kiiii .  mill,  before  the  sale  hereinafter  directed  shall  have  taken  place) 
recover  the  amount  due  to  him  under  the  order  for  payment  here- 
inafter contalurdl,  It  Is  ordered  and  adjudged,  (subj.  it  to  the  pro- 
visions of  section  I?  of  Thv  MurtiimjiH  .1(7.)  that  the  said  pluintltf 
do  assi;;n  and  convey  ihe  mortgaged  premises,  and  deliver  up  all 
documents  relating  thereto: 

4.  But  in  default  of  the  said  defendant  making  such  tiaynient  by 
the  titne  aforesaid.  It  Is  ordered  and  adjudged  iuhen-  itidynnnt  is 
fur  fiirrcliiHuri-,  iiftrr  "adjudged,"  iiiUI  "thai  the  said  defendant  do 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity  of 
redemption  in  and  to  the  mo  t gaged  premises;"  uhcn  a  jiidynn'tit  is 
fur  ndlf.  till  n  iifti-r  tht  uords  "adjmlged"  (ii/<i  "that  the  said  prem- 
ises be  sold,  with  the  approbation  of  the  master  at  )." 

5.  (If  iiidgniiiil  in  fur  furroluniir:  uviit  this  cluusf).  And  It  ts 
further  ord»red  and  adjudged  that  tlu'  purchiisers  do  pay  their  pur- 
chase money  into  court,  to  the  credit  of  this  cause,  and  that  the 
same  when  so  i)aid  in  be  applied  in  payment  of  what  has  been  found 
due  to  the  said  plaintiff  together  with  suhseipient  interest  and  subse- 
quent costs,  to  be  computed  and  taxed  by  the  said  master,  and  that 
thr  balance  do  abide  the  further  order  of  the  court. 

i>.    (WiD'ri-  jiidijDiint   is  fur  imiiirdtatr  iiaytiunt  add:)    And   It    is 
further  ordered  and  adjudged  that  the  defendant  do  forth- 

with i)ay  to  the  plaintiff      the  sum  of  being  the  amount  due 

to  him  at  the  date  hereof  for  principal  money,  interest  and  costs, 
7.   (Where  jiidtiment  is  for  ncovery  uf  possesr.um  add:)  And  it 
is  further  ordered  and  adjudged  that  the  defendant  do  forthwith 

diliver  to  the  plaintiff  ,  or  to  whom  he  may  appoint,  possession 
of  the  mortgaged  premises,  or  of  such  part  thereof  as  may  be  in 
the  possession  of  the  said  defendant     . 
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If  .l«l;uilt  i>  Miii.l.'  1111(1. ■!■  iMiiiuiiiiili  :'..  tin'  I'luintit'f  luiiy 
apply  for  ii  linal  (inlcr  .if  fnir.-losurc  (  c ) .  I'MiM-riipli"  :!,  4 
aii.l  .')  contirin  .iltcniiitivo  i.n.visums  to  lii'  inscit.-a  in  the  ev.iit 
of  tlic  .juiliriiiciit  Ix'iiii-'  t'lir  sale  iiislcad  v\   forcclosuro  (ir). 

Fori:!  101  is  MS  follows: 
l-„im   of  .IinlOi'i'Ht  ""   /■'■'/.<•/,„■   fur  Siilr  or  l-on  rlusilir   Willi  UKFKIl. 
KN.T,  AS  TO  iMiMr.KAN.r.s.  ,tr..  iiiul  onln-.s   fur  I miiinlmlr  P<ni- 
wmt  unit  Drlivrrti  of  PdHsrssion. 

1  I'pon  readin;;  llic  writ  of  summons  issii.d  in  this  action,  and 
til,,  siat.'nii-nl  of  claim  {if  '(»;/)  and  an  allidavit  of  s.-rvico  of  the 
said  writ  on  th,'  defendant,  and  no  apiieaiance  liavinj;  been  entered 
(.„■  ami  ihe  defendant  havlns  made  default  in  delivering  a  defence). 
-.  11  is  ordered  and  adjudged  lliat  all  necessary  imiuiries  l)e 
nuuie.  accounts  taicen,  costs  taxed,  and  luoceedinjjs  had  for  redemp- 
tion or  sale  Vr  redemption  or  foreclosure)  and  that  for  these  pur- 
poses this  cause  he  refernd  to  the  master  at 

;;.    (H'/ieie  jmigmint  is-  /or  imniciliiili    itiiumrnt  mid.   .\nd   it    Is 
further  ordered  and  adjiidRed  that  ilu'  defendant  do  forih- 

with  pay  to  the  plaintiff  the  sum  of  .<  ,  heim;  the  amount,  due 
to  him  for  principal  money,  interest  and  costs  at  the  date  hereof; 
and  upon  payment  of  the  amount  due  to  the  plaintiff  (»7i'H  jmUj- 
jiKtit  is  for  mill'  mill.  b<fore  the  sale  hereinbefore  directed  sliall  liave 
taken  place)  that  (subject  to  the  jirovisions  of  .section  n  of  Tht- 
Morliinil'H  .lef.  the  plaintiff  do  assign  and  convey  the  mortnased 
premises,  and  deliver  up  all  documents  relating  thereto). 

4.  (ll/fic  iiiilniiirnt  in  for  riimirii  of  pusstusion  add.  And  it  is 
further  ordered  and  adjudKcd  that  the  defendant  do  forthwith  de- 
liver to  the  plaintiff,  or  to  whom  ho  may  appoint,  poss.ssion  of  the 
lands  and  premises  in  question,  in  this  cause,  or  of  such  part  there- 
of as  may  be  in  the  possession  of  the  said  defendant.) 

The  [ieiKTul  tiriiis  (if  parafiiapli  2  aiv  authorized  ami  thoir 

effect  is  ijefiiieii  liv  rule  .")!!),  as  follows: 

511>.  (  1)  Any  jii<i:..;mint  in  a  mortage  action  may  direct  in  gen- 
eral terms  that  all  necessary  inijuiries  be  made,  accounts  taken,  cfists 
taxed,  and  pi.x  eedinus  had  for  redemption  or  foreclosure,  (or  for 
redemption  or  sale,  as  the  case  may  be)  and  that  for  these  purposes 
the  rause  is  r.-ferriii  to  {nuiinnii  tln'  imistir). 

(!')   Any  judmiieut   dir.'Ctins  ;t   sale   may   so  direct    in   general 
terms  and  refer  ili,.  action  to  tlie  master  for  that  imrpose. 

(r)    Sei'   lufni.   §2tl. 

( »  )   .\s  to  a  judgment  for  sale,  see  infra.  §J1.">. 
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(3)  Any  juddiuciii  dinctinn  pariiiion  or  iulniiiiistration  may  ln' 
in  sinoral  tcrnis. 

(4)  Any  JiiUmiikiu  ill  ;;<n>ral  itiiiis  -sliail  confer  upon  the  mas 
ter  all  tlio  powers  «iven  hy  these  iiiles  and  all  other  imjwi  rs  netes- 
sary  to  enable  him  to  carry  the  judgment  into  full  effect. 


J'i-iT.   dim  fill  1 1111(1  III  I  iif  the  n  fi  n  iici . 

Til'  |ifiiceciliii<i:s  (in  tln>  fet'crciicc  will  lie  Kdveriieil  in  ( )ti- 
tiirid  li\  rules  4(i"J  to  4.'i!»  i  ,c )  so  liif  iis  they  are  in  tlieif  terms 
iipiiliealilo  to  ii  rd'eieiiec  in  a  niort^'ayc  action  .mil  so  far  as 


applicali' 
liefi'iiiafti 


tliey  are  consistent  willi  the  provisions  specially 
to  nioitiiau'o  actions  containetl  in  iiilcs  4(iO  to  4!)() 
fcfcrrcil  to. 

The  scope  of  the  master's  ailthority  is  thus  ilisciisseil  l>.\ 
.Stroiiir.  -1.  in  tlic  Siipieiiic  (  oiirt  of  Caniula  ( // )  : 

'•The  general  practice  of  the  Court  of  Chancery  of  Or.iario.  ac- 
cordinj;  in  this  resipect  with  that  which  prevailed  in  Eufiland  oi  f ore 
tile  abolition  there  of  the  olMee  of  .Master,  is.  that  a  (iiiestion  such  as 
this,  tile  invalidity  of  a  morisaKe  deed,  should  he  raised  hy  the  plead- 
injis  and  adjudicatid  on  by  the  Court  at  the  hearing  of  the  cause.  We 
can  tind  no  exception  to  this  cardinal  nih'  of  e(|Uity  procedure  save 
in  some  few  respects,  where  the  general  orders  of  the  Court  of  Chan- 
cery in  Ontario  have  authorized  the  Master  to  deal  with  matters  of 
aceoimt  which  formerly  required  s|iecial  directions  in  I  lie  decree,  and 
which  have  no  relation  to  the  present  ca.se.  If  the  doctrine  of  tlH' 
Court  of  Appeal  were  to  prevail,  it  is  hard  to  suppose  any  case  in 
which  the  Master,  under  a  referenci'  to  take  the  account  in  a  mort- 
gatte  suit,  might  not  assum.>  the  jurisdiction  to  decide  on  the  valid- 
ity of  the  mortgage  deed.  If  the  mortgagors  are  to  be  at  lilierty 
to  say  in  the  Master's  olhce,  there  is  nothing  due  on  this  mortgage 
deed,  because  it  was  beyond  the  power  of  the  R<>s|)<indents  as  a  cor- 
poration to  malte  it,  why  should  they  not  also  lie  lieard  to  say,  there 
is  nothing  due  because  the  deed  was  obtaimd  by  fraud?  Unless  some 
arbitrary  line  is  to  be  drawn,  the  right  of  the  Master,  under  such  a 
r.f.T.  nee.  to  enquire  into  the  validity  of  the  deed  would,  according 
to  the  doctrine  of  the  Court  below,  be  co-extensive  with  that  of  the 
(ourl  at  the  hearing,  eiiibiacing  every  case  in  which  a  mortgage 
might  be  impeached  iil>on  a  ground  which  would  have  entitled  the 

('•)  .\s  to  matters  of  accounting,  see  chapter  27,  Actountitiii  br- 
turm  Mortgagor  and  Mortihigec. 

(,'/)  Bickford  v.  Grand  Junction  Ry.  Co.,  IgTT,  1  Can.  S.C.R.  696 
at  p    72f. 
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luortKiiKor  to  liiivc  had  It  wholly  set  aside  by  decree  or  to  have  had 
the  iiiortKaRee's  hill  for  foreclosure  dlsmlsBcd,  We  know  of  no 
authority  for  any  such  deli'>;atlon  of  the  functions  of  the  I'ourt  to 
the  Master." 


I 


i"J:!S.   Ciiiisidi  rinfi  jinifinii  iit  niiil  luhlinq  iiiirtiis. 

It  is  |ifnvi<l('(l  ill  Oiitiiriii  liy  niies  4(W  to  471  as  fdllows: 

4«8.  l'|)(in  a  referi  nee  under  a  Judjfiiicnt  for  foreclosure  or  sale 
or  redeiuption  of  iiu)rlf;ai;i'd  iprojierty,  the  master  shall  enquire  and 
stale  whether  any  person,  and  who,  other  than  the  plaintiff,  has  any 
Hell,  eliarri',  or  >  nniiuhrance  upon  the  land  and  preniiaes  embraced 
in  lie    inoitiiav:''  sicuniy  of  the  i)laintiff,  suhseiiiient   thereto. 

4II1».  Thi'  iilaiiitit'f  shall  hrinn  into  the  master's  office  certificates 
of  till'  rej;istrar  aiul  sheriff  of  the  county  wherein  the  properly  lies, 
seiiiii.;  lorih  all  the  eneuiuliranees  which  affect  the  proiierty  iind  such 
other  (■\  ideiiee  as  may  he  neci'S.siiry. 

I7»>,  The  master  shall  direct  all  such  pc  rsons  as  appear  to  have 
any  lien,  charge  or  enciiiuhrance  u|)on  the  property  in  (piestlon,  sub- 
SeijUent  to  the  tuortf;aKe  in  (piestion.  to  he  made  parties  to  the  ac- 
tion, and  to  be  served  with  a  notice  (form  no.  43), 

471.  .\ny  party  served  with  such  notice  may  apply  at  any  time 
within  ten  days  from  thi'  date  of  the  service,  to  discharge,  add  to, 
var.i,  or  s.t  aside  the  judgment,  or  the  order  makinR  him  a  party. 

Kciiiii  4:!.  It  rei'feil  1(1  ill  rule  47(1.  is  as  t'lillows: 
X'ltiii-  to  Kni-ximhriinirrs. 

W  h.ri'.'us  an  action  has  hien  instituted  by  the  above  named  plain- 
tiff for  thi>  foreclosure  (or  ,vtU)  of  {or  enforcement  of  a  lien  on) 
certain  lands,  inisirt  ihst  iiiitiun  of  liinils)  and  1  have  been  direct>><l 
by  the  judKment  made  in  this  cause,  and  dated  the  day  of 

,  to  entiuire  whether  any  (lerson  other  than  the  plaintiff 
has  any  charge  or  Hen,  or  encumbrance  upon  the  said  estate.  And 
whereas  it  has  he.  n  made  tt  appear  before  me  that  you  have  each 
some  lien,  charKi  or  encumbrance  upon  the  said  estate,  and  I  have 
therefore  caused  you  to  be  made  part  to  this  action,  and  have 
appointed  the  day  of  ,  at  o'clock  in  the 

noon,  for  you  to  appear  before  me,  tit  my  chambers  at 
eithiT  in  inrson  or  by  your  solicitor,  to  prove  your  claims. 

Now  you  an  hereby  rei|uired  to  take  notice:  1st.  Tliat  if  you 
wish  to  ap|)ly  to  di.scharKe  my  order  maklnj:  you  a  party,  or  to 
add  to,  vary,  or  set  asldf  the  jiidwueni,  you  must  do  so  within  ten 
days  after  the  service  lereor:  and  if  you  fail  to  do  so,  you  will  be 
boimd  by  the  judfrnitnt,  and  the  further  proceedings  In  this  cause 
;.s  If  you  were  originally  made  a  party  to  the  action.  2nd.  That  if 
you  fall  to  attend  at  the  time  and  place  appointed,  you  will  be  treated 
a.s  di.=.finiminp:  ail  intere.--t   in  the  land  lU  iiucsiion,  and  It  will  be 
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dealt  with  aa  If  you  had  no  claim  thereon,  and  your  claim  will  be  In 

fact   foreclosed. 

Dated  this  day  of  AD.  19 

W.  L.,  Mufter 

The  ciKiuifv  is  coiifini'd  to  suhsf quint  t'ti('Uiiilir;iii(i'i-N.  etc. 
As  iilna.ly  pointed  out.  prior  (■iieuiiibfaiiccrN  usuallv  are  not 
made  p.irti(>N  at  all  and  arc  not  afTcctcd  by  the  prcH'Ci'diiiKS, 
but  if  Nonic  relief  is  Nought  against  them,  they  must  be  made 
parties  by  writ   (z). 

The  notiee  to  subsetiuent  eneumbraneers  added  in  the  mas- 
ter's ofliet!  luuBt  be  sei-ied  in  the  same  manner  iis  a  writ  of 
summons  may  be  served.  Within  three  days  after  service  it 
must  be  endorsed  by  the  person  who  served  it  with  a  mem- 
orandum of  the  day  of  the  month  and  the  day  of  the  week 
of  service,  and  the  day  on  which  this  endorsement  w.w  made 
must  be  stateil  in  the  affidavit  of  service  (n). 

A  person  ndde<l  as  a  party  under  rule  470  who  contends 
that  he  should  not  have  been  made  a  party  should  apply  under 
rule  471  within  ten  days  after  service.  If  a  party  so  added 
does  not  move  ajjaiiist  the  order  ami  thus  submits  to  it,  he  can- 
not in  the  master's  office  attack  the  plaintiff's  mort(f'ife  aa 
belli  -  fraudulent  or  ultra  vins  (h).  It  is,  however,  probable 
that  he  would  be  able  to  sjet  relief  by  way  of  appeal  from  the 
ma.ster's  report  [lit)),  even  though  he  has  failed  to  move  under 
rule  471.  and  it  is  clear  that  a  party  addt\l  in  the  master's 
office  can  fief  such  relief  if  he  is  not  an  encumbrancer,  for  in- 
stance, if  he  is  a  tenant  of  the  morttjapor  who  should  be  made 
a  iiarty  by  writ,  if  at  all  ('■). 


(?)   See  {234,  fupra. 

(a)  Sco  rules  17,  3  (j). 

(b)  McDoiisull  V.  Lindsay  Paper  Mill  Co.,  1884,  10  O.P.R.  247; 
McDerniott   v.   Rlelschowsky,  1912,   22  M.R.  319,  3   D.L.R.  319. 

(66)   See  S240,  infra. 

(r)   McLauehlin  v.  Stewart.  1901.  1  Oi.R.  295:  Cowan  v.  Allan, 
Uftn.  26  Can.  S.C.R.  292. 
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Tliciv  is  Ml)  riirlit  .ind  im  iiii'i'ssily  oii  tlif  part  of  Hiibse- 
(|Uriit  ciicmiiliriiiipcfs  iiiliiid  ill  the  iims'fi's  <iftici'  to  iiii)Vi>  Id 
Viiry  till'  .iuil>riii'"iii  t'oi"  tlif  piirpiisc  of  (iiustidiiiim  i>r  reiliic- 
iiiL'  the  iiiimiiiit  owiiii,'  "III  llic  iiiiirlirasrc  as  hctufcii  tlif  iiicirt- 
i.':il;i'i'  iiMil  till'  iiinit'.'auiii-.  it  lifiiiir  'ipcii  tn  Ilic  aililt'il  partii's 
to  liiisc  till'  i|iii.stioii  of  value  in  tlic  mast  it's  ofHi-o  ((/ 1. 

Siilisi'i|n;'iit  mortirai-'i'is,  cxfrution  criilitoi's  d  )  and  mii'h- 
anii's  lien  lioldcrs  (/)  slioiild  lie  added  in  the  master's  oniee 
iiimIi  r  rule  470.  The  iiijistrar's  and  slurini"s  eprtilieates 
liriMiulit  into  the  master  s  ofiice  under  rule  4(>!>  will  show  what 
Niilisequint  eiieilinlM-ani-es  or  liens  have  heeri  reiristered.  or 
what  exiMMitions  have  heen  placed  in  the  sherifl's  hands. 
It  is  -.unieient  that  the  eertifieate  should  he  hroutrht  down 
to  the  ilay  next  followiii>.'  the  issue  of  the  writ  of  siminions.  hut 
if  the  master  has  notiee  of  a  suhseiiueiit  eiicumhraiiee  or  lien, 
thoimh  nil  registered,  the  eueiimhraiieer  or  lien  holder  should 
he  made  a  party  ((/).  If  an  eiieumbraiiepr  or  lien  holder  has 
died,  his  prrsounl  representative  should  he  made  a  party  (li). 

.\  ereditor  of  a  mortsratrfc  who  has  ohtaiiieil  an  order  at- 
taehirii.'  the  mort';ai;e  deht  hut  who  has  not  ohtaiiied  an  order 
to  pa\  over  is  not  an  eneumhraneer  within  the  meaiiiiisr  of  the 
rule  (M.  A  simple  emttraet  ereditor  who  has  not  reeovered 
ji:<lirineiit  and  issued  exeeution  has  no  ri<rht  of  redemption 
and  is  not  a  proper  party  (j). 

(-/)    IMIIi.  riorrt   V.  Riillierford,   1S!H>.   17  0  I'.K.  228. 

(Ol'ndir  rule  2ii2  si  rvioe  upon  an  ex.Tution  creditor  may  l)i' 
effected  by  sorvici'  upon  tlio  solicltnr  wl.o  issued  the  execution. 

(t)  .lacksnn  v.  Hiiiuiuond.  1S79.  S  O.P.R.  157;  Hynes  v.  Smith, 
1S7!i.  27  r.r.  n.n;  Reinhardt  v.  Sliiitt.  IXSS,  I,';  O.R.  325  A.s  to  tlie 
nucstion  of  priority  oetwein  a  niortuasi'  and  a  mechanics  lien,  see 
chapter  S.  Tin    h'rijialrii  .\it.  |i7!i. 

Ill)    Canadian  Rani?  of  Comiueic.'  v.  Forbes,  1885,  in  O.P.R.  442 

(h)  .S,c  cliapter  13,  Prrs'inx  <  ntilUd  on  Drnth  of  thf  il'trtgiigee 
5S122.  12:!. 

i,\    iToshlc  V.  Finn    ls7f».  21",  C.r.  283. 

())    Nichol  V.  Allenby,  1889,  17  O.R.  275. 
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It  is  provided  in  Ontario  by  the  Judicature  Ait.  R.S.O. 
1IM4,  <•.  .")1.  s.  :{().  thill  the  iiistitutiitii  of  iiii  jii'tiun  or  tlu'  tiikiin; 
lit"  ;i  i)i'(K'f('iliri!.'.  ill  wliicli  iiny  title  to  or  iiitcicst  in  hirnl  is 
l)iiiui.'lit  ill  (|iu^li(in.  siiall  licit  lie  iIci'Iiiim]  iinticc  of  tlic  .icfion 
or  iii'oi'ccilint;  to  jmy  person  not  ii  piirty  to  it  until  a  <'cilili(Mto 
of  //.v  /<(  ntlnis  is  rt'uiHtcn'd  iiiuler  tlu"  Kciristry  Act  or  catitioii 
is  ri'Lrisli'icil  iimiiT  the  Land  Titles  Ad,  Init  this  pros  isioii  docs 
not  apply  to  any  ai'tion  or  jiroeeedini;  for  foivelosure  or  sale 
Upon  a  i-cifistercd  mortnaj^e. 

The  iri'iieral  rule  is  iiukIi  tile  lili  nihil  iviiovi  tiir,  and  per- 
sons dealiiii;  with  the  lands  wliieh  are  the  sulijeet  of  the  action 
tal<e  sulijeet  to  the  riirlits  of  file  parties  as  deelared  in  the 
action.  Persons  aeipiirinu  interests  itiiuiintr  litr  neeij  not  be 
added  as  parties,  and  thoujih  not  added  are  bound  by  the  pro- 
(•eediinrs.  Thus  in  an  action  i>y  a  niortiratiee  for  foieelosiire 
or  sale  a  person  who  i)imli)it<  lite  takes  a  siibseqiienf  inort- 
iraure  or  other  eneuni'  nee  on  the  lands  need  not  be  made  a 
party  th\.  And  v.liere  a  .jndjinient  has  been  rcovered  ajiainst 
the  niortirairor  pendintr  the  action  it  is  not  neces,sary  to  make 
the  .iuilirineiit  ere<litor  a  party   {I). 

Where  in  a  foreelosiire  action  a  mortgairee  had  obtained 
a  foreclosure  order  nisi,  and  subsecpiently  a  jndiniient  creditor 
in  another  action,  who  had  obtained  the  appointment  of  a 
rci'i'ivef  by  way  of  eiiuitable  execution  of  the  pro|ierty  of  the 
nortirairor.  aii(ilipd  to  be  added  as  n  defendant  to  the  fore- 
closure action,  and  a.sked  that  the  peiiixl  for  redemption 
should  be  extended,  the  court  made  an  order  addinsz  the  ap- 
plicant as  a  defendant  but  'cfu.sed  to  extend  the  time  for  re- 
demiitioii.  the  applicant  beiiii.'  bound  to  take  his  interest  in  the 
eipiity  of  redemption  in  the  state  in  which  he  foui.d  it  im). 

(k)   Kob.son  v.  Armir,  1878.  Z^^  Gr.  407. 

(0   Wallbridsp  v.  .Martin.  18fi8,  2  Chy.  Ch.   (Ont.)   275. 

(m)  In  re  Parbola.  lilackbarn  v.  Parbola,  [1909]  2  Ch.  437;  cf. 
Gibson  V.  Nelson.  1901,  2  O.L.R.  500.  at  p.  505,  35  Can.  S.C.R.  181; 
Wasson  v.  Hiirkfr,  1912.  5  S.L.R.  364,  S  U.L.K.  8». 
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Thf  L'l'iKi-al  nilo  is  that  all  piTson.s  iiitcrpstrd  in  tho  iiili- 
iiiiiic  ciinitN  of  i')iii-iii|iti*ii),  other  than  perNoiiN  haviiii;  kiiIj- 
N('c|iiciit  liens,  charircH  or  cni-uiiiliranccs.  slioiiM  be  nuuic 
(ii'fcnilaiits  li\  wnt.  Itut  in  (»iilario  umlcr  ruli'  4!)()  tlio  court 
liiii.v  ordif  fiiTMins  u  ho  arc  iritcicstcd  in  tlioc(|ility  of  rcclcnip- 
tiori  111  her  than  lh..si'  who  arc  alrcailv  parties  by  writ  to  he 
niailc  parties  in  the  master's  office  '  n). 

In  atlililinn  to  the  notice  to  !)(>  sei  veil  iipun  snlisi'i]iient  en- 
euinhrancers  aihleij  in  the  master's  ofliee  niiilcr  rule  47(1  altovH 
inentioneil.  an  ap|>ointnienl  iinisl  he  serveil  upon  suliseipielit 
encumhraneers  who  are  alreaily  parties  ami  a  notice  must  lie 
trivcn  III  all  the  ilcfeiiiiants  In  writ,  as  fOipiiiTil  liy  rules  40:5 
anil  4T"_'.  as  t'nllows: 

lo;l  liilts.s  olliirwise  -'irictiil  liy  iti|.  iiiasnr.  nmlre  of  the  first 
[iriMi  iilliiK  lufiin  tiini  shall  l)c  f;ivin  ii>  iviry  |iariy  afficlid  liy  or 
liitirishil  in  I  lie  mijairy  tlioniili  any  surh  |iarty  may  mil  lia>  c  ap- 
piari  (I  or  pli  ailed  In  llip  arliiin. 

J7a.  'llii-  iiiasu  r  l)(  fore  lie  proceeds  id  hear  and  deterniine  shall 
rei|iiire  an  aiiiMiliiiiinni  (form  no.  44)  to  be  served  uiion  all  persons 
made  paiiiis  liefore  llir  jiidi;iiii  in  aiipearinj;  lo  have  any  li  n.  ih.iruj 
or  ennimliranee  iiiion  ihe  lands  m  iiuesilim.  siihjeci  lo  Ihe  |ilalntiiT'4 
mort):;ii:e.  ;ind  shall  in  ilie  notice  lo  the  ih  fendant  liy  writ,  reipiir'd 
by  rule  4(i:;.  state  the  n;niies  and  nature  of  the  claims  of  those  <o 
notifiid,  and  of  those  added  under  Ihe  iirovisions  of  rule  47"  as  a|.- 
peiiriim  1(1  have  a  lien,  eliarse  or  encumbrance  upon  the  said  la'ids, 
and  suih  notice  may  be  in  the  form  4.t 

Form  44.  referreil  to  in  rule  472,  is  as  follows: 

V  .7(1  e  lu  piirlii.s  In/  iint  hiiiniij  rnniiiibritnica. 
(Court  and  Cause). 
Havinu  'i  en  directed  by  the  Judtituent  In  ;his  lu-tlon  lo  enquiro 
whether  any  person  otiier  than  the  plaintiff  has  my  Mm.  charge 
or  encumbranct  iiiion  tiic  lands  In  iniesiicn  in  this  anion  subseiiuent 
to  the  iilaintiff's  claim,  and  lo  take  an  account  of  the  iiniount  due  to 
the  plaintitT  and  any  such  iierson.  And  It  liavInK  been  made  to  a.v- 
tiear  that  you  may  have  some  lien,  char^-p  or  encumbrance  thereon 
you  are  hereby  notified  thai  I  have  upiioinied  day,  the 

day  of  next  at  my  chambers  in  the  Court  House 

at  at  o'clock  to  proceed  with  the  said  en- 

quiry and   to  determine   the  amount   of  Ihe   claim  of   the  plaintiff, 

in)  See  S234,  suimi. 
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nnd  of  Mich  1  nruiiilininctrH  uh  iiiiiv  eoiiir  In  iind  inovp  thiir  flaliuH 
before  inc. 

If  vim  fill!  lit  ait. 11(1  iiiHin  siidi  Hpiiolnini.ni,  utul  In  prov.'  voiir 
claliii.  III.'  ri  ferine. ■  may  i.rore.d  In  yiiiir  atisene..  anil  ><.u  will 
rpcelve  no  fiirth.r  noiice  of  llie  [iron  .  (Iln;;^  In  this  action,  anil  you 
will  h,.  inat.d  as  ilisclali.ilni;  any  ll.n,  char;;.'  or  .nriimhrance  upon 
Itu  said  liiiidM.  and  ulll  stand  forecloaed  from  any  siirli  rialiii. 
I'at.'.l   IhlK  flay  of  l<t 

W.  /..,   \ti,i,l,r. 
F..riii  4.'i.  iTiVricI  Ui  in  rule  172.  is  as  follows: 
\iilici    In  nil  i.rii.vniil  tlrf,  niliinU. 
(Court  and  Cause.) 
llavlUK  h.en  dlr.cted  hy  ili,.  Jwdmii.tii   in  this  action  to  inijuir.. 
wli.lh.r  any   p.raon  other   than   Ih.'  plaintiff   has  any   lien,   charge 
or  enciMiihrance  upon  Ih.^  lands  In  question  in  this  action  siiliject  to 
the  plainlirfs  claim  Ih.reon. 

You  ar,.  lierel.y  notified  that  it  has  h.en  made  to  appear  to  me 
that  \\w  per-sons  nani.d  In  llie  schedule  hereto  may  have  smu,-  lien. 
charKe  or  enrumbrance  tber.on.  ard  1  have,  therefor.  .  cauK«'d  such 
of  th.'iii  as  are  not  already  parlies  thereto  to  be  add.d  iis  partica 
In  my  otnc.  and  have  appoint,  d  day.  the  day  of 

next  in  my  oliambers  In  tli.'  Court  House  at 
••  o'clock,   to  eiKiulr.'  and   deterniln.'   whether   the  said 

tiartles  have  any  such  li.-n.  rhar«.>  or  encumbranc.-.  and  to  (Ix  and 
a.sr.'rtain  th.'  amount  th.T.of,  a:.d  the  amount  of  the  plaintiffs  claim 
upo'i  hi.s  s.  I  iirii;.. 

If  you  do  not   iheti  ami   II. .r.'  aii-nd.  the  r.f.r.nce  will  !).■  pro- 
ce.ded  with   in  .\our  aiis.nce.  and  you  will  receive  no  further  notice 
of  the  iirocedings  In  this  aotion. 
Pai.d  this  day  of  19 

»'.  /..,  Mdstrr. 
Sriii:iii  u:. 
Encumbrancer. 

K.K. 

Nature  of  Claim. 
A.  B.  .MortKaw  dated. 

r.   0.  lOxiciitlon. 

E.  F.  Mechanic's  Hon. 

Hiilf  4(i:{  foi-nis  mi  o.xct'ptioii  to  i'iili>  ;{,")  by  which  it  is  jirtt- 
vii  It'll: 

;iS  Kxc.'pt  whrrc  otherwis.'  provided  or  otl.iTwisp  ordered  a 
drf.'ndant  who  falls  to  appear  shall  not  be  ..ntitled  to  notice  of  any 
subsi'fiuent  proceedings  in  the  action. 

I'liili'i-  nilp  20(1.  if  (1  ilefpiiilaiit  served  with  a  writ  of  sum- 
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lliniis  Ikis  Mill  :i|ili(';iicil  lllcrcto.  ;ill  (luciinicilts  iint  ri'i|uirill(? 
IH'i-Minal  srrvii'C  sli;ill,  iiiili'ss  the  cdiirt  dtlirruisc  ilirccls.  ho 
ili'iiiii''!  til  \ti-  siiilii-initl^'  M'l'M'il  ])\  lidstint'  ii|>  .'I  i'nii\  ill  ihc 
Ml'ii.-i'  ill  wliii-h  tiir  |,riiccciliiiL;s  ;iic  lii'iiiLr  <-ari'ii'(l  mi.  As  it 
;ilipi;irs  Id  I)(.  iliiiilitriil  ulictlicr  this  rule  ii|i|ilii's  to  ,niy  |irih 
i'ii''!iiMjs  iiricr  .iiwliiinciit  ('<i.  ii  wdiiiil  lie  Mii'ci'  tn  s.'ivc  the 
iidtirc  ;(i|iiiii(l  by  nilr  -IHo  Iicisunjilly  iinli-ss  llic  iniisli  r  utlicr- 
wisr  c|i^(■(■l^.  'I'lii'  111,'islci'  will  pi(,halil\  nut  iliii'ct  srr\ic('  l)y 
liiisiiiio-  lip  it  ill,.  iliiViiil.iiil  iippcais  til  li;i\i'  Miiiii'  siilishiiilial 

illll  ITsl. 

y2'-\'i.    Tiiliini  iKuiiiif^  ,iiiil  'ii'ij'initi.i'i  fhni  fur  n  (h  ill  jil  ion .. 

''ii  'lie  (lay  iiaiiird  in  the  appuint  iiii'nl  anil  nntirrs  issiii>,| 
piiisiiaiit  to  rules  47n  aiiil  472  tlir  plainiitV  -liouM  liriiiu  into 
the  iiiasti  r's  (il'licc  arfiila\ils  pruNiiiL;'  that  scrx  ii-c  lias  licm  af- 
frctiij  on  tile  various  partirs.     As  alrcaily  notcil.  tlic  iil'liil;i\  it 

of  si'ivi i'  fonii  -|:l  slioiilij  lic  in  tlif  i'nrin  [ncM-rilM'il  in  the 

case  ol'  till-  scrv  ire  lU' a  writ  oT  suiiiiiions. 

It   is  providi'il  li\    rule  47.'!  .is  rullows: 

JT;{.  Wliirt  a  lursoii  ulm  lias  liiiii  duly  si  im  d  wiih  a  noticp 
mull i  nil  •  ITii  or  «ii!i  an  apiiDintiiii'm  iindi  i'  rule  17L'  mulccis  to  at- 
i.iiil  ai  III.'  iiiiic  a|i|iiiiiiii  d.  till  ma^^tl■r  shali  trr.-i  sucli  iiiiiiaiii'iid- 
aiici-  as  a  ilisrlai'iiir  li\  ihi  |ii  r:  i  ii  sn  ni'.kini;  di'taull:  and  an>  i  laiia 
nf  siirli  [11  rsiin  .-hall  li.-  il:.rili>  lor.  iln.-.  d.  iinliss  ullii-rw  isr  ord.  lid 
ii|ion  aiipiiiatioii  duly  niadr  fur  lliai   |nir|iosi\ 

It  is  not  tlic  usual  piaclici'  Tor  llic  plaintilT  to  obtain  a 
spci-ial  oiiirr  in  i-liaiiilicrs  ili'dariiiL!'  such  partirs  t'oicclosrij. 
'riir>  Will  lie  luintiniicil  ill  llio  master's  ri'port  as  liavinsr  faile 
lii-raiHt.  aiiil  iiia,\  lie  lUclarcd  t'orcclosi'il  liy  the  orilcr  sulis(>- 
i|Ui'nily  olilaiiicil  for  tlir  piirposi'  of  forcclosiiiL'  the  pi'rsoii 
ulio  liy  the  rrport  is  liist  callrd  upon  Id  rcdfciii.  in  the  cvnil 
of  his  not   ri'di'i'ininj.''  i  // 1 . 

('0  Si,.  Tilling:  V.  lilytlio,  |lS!i<i)  1  Q.H.  ;".-.  in  which  it  was 
hPld  that  notic*'  of  motion  for  the  ai)i)ointin»>nt  of  a  roceiver  by  way 
of  e(|iiltahli'  ixKuilon  could  not  Ix'  served  liy  postins;  np  under  the 
rule. 

(/')    See   SJM.   uilrn. 


S239.  ACCOLNTS  AND  TIME  FOR  REDEMPTION  433 

Xotwithstaii'l-.i^  '  :,  .'-^fault,  tlie  subsequent  eneuiubnineer 
will  ill  Noinc  c-  ,vv  iir  iili<n«r,;  ..,  come  in  and  prove  his  claim. 
Tlius  an  vucwHK,.:vvr  who  hii>  ijeeii  foreelosed  hy  the  niasfers 
iv[)ort  was  a.ih^ii:!  t.  jinr,'  his  .•laini  on  exjilainiinr  his 
iM'-lect  t.^  .'onie  in  ami  nn,, Ttakinf.'  to  rank  after  a  puisne 
rneunibrancri-  who  ha.l  already  proved  his  elaini  (7).  Jn 
aiiotlirrcasi'  a  suhsccpient  inortt;ai.'ce  who  also  held  a  inorti;a-re 
on  othiM'  i>rop.rty  of  the  niortirairor.  was  allowed  after  re[)ort, 
on  payment  of  costs,  to  eonsolidale  his  claim  and  prove  on 
the  other  niortirasie  (n.  The  ai)plication  for  leave  to  he  let  in 
should  be  made  to  the  master,  iniless  he  has  made  his  jreneral 
report,  in  which  ease  he  is  fiiurhi.s  officii,  and  the  applieatiou 
Ml  list  he  made  in  ehanibers. 

It  is  i)rovided  by  rule  474  as  follows: 

474.  When  all  parlies  have  heen  duly  served,  the  master  shall 
take  an  account  of  what  Is  due  to  the  plaintiff,  and  to  the  otluT  en- 
eunihrancers  (if  any),  for  principal  money  and  inter.st,  and  tax 
lh(  ir  rost.s,  and  settle  their  priorities,  and  appoint  a  time  and  place, 
or  times  and  places,  for  imyment  according  to  th,'  practice  of  the 
court. 

(a)   I'rodf  tif  cliiitiix  iif  oininihnnurrs. 

The  idaintifl'  ami  the  subsccpient  encumbrancers  should 
briiii.'  in  aflidavits  proviiiir  what  is  due  to  them  respcetively 
and  should  pro<liicc  their  mcu'twifres  (x). 

It  is  [irovided  by  rule  47.")  as  follows: 

475.  On  any  proceeding  for  foreclosure  by,  or  for  redemption 
a>;ainst  an  assism-e  of  a  morlf:aj;ee,  the  statement  of  the  mortgage 
account.imder  I  he  oath  of  such  assiKnee.shall  he  siilheient  ;»(»(«  facie 
evidence  of  tlie  stale  of  such  account,  and  an  alfldavit  or  oath  shall 


('/)   Becher  v.  Webb,  1879,  7  O.P.R.  445. 

(r)   Ross  V.   Stevenson,   1S77,   7  O.P.R.   126;    Cameron  v.  Wolfe 
Island  Co.,  1873,  6  O.P.R.  91, 

(1)  As  to  matters  of  accouuliiiK,  see  chapter  27,  Accounting  be- 
tiiccn  Mortgagor  and  Mortgagee. 
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not  be  HMniind  from  the  mort.e.iRcc  or  any  intermediate  assignee 
denyini;  any  i.aynunt  to  such  mortsajice  or  intermediate  as.siKner. 
unless  the  niortpaKor  or  liis  a.s.-imiee,  or  the  party  proceeding  to 
redeem,  denies  by  oath  or  allidavit  tiie  correctness  of  siicli  state- 
ment of  account. 

Tlic  claim  of  nil  eiiciiiiihraiieer  is  iin'mn  fnc'u  pi-nvcii  in 
tlie  master's  ofliee  l).v  the  iifiKliietioii  (if  the  mni'tejifrc  dee.l,  and 
tlio  filiusr  (if  an  affidavit  vci'ii'v  iiiir  tiic  eiiciinit)raiie(-r's  claim 
and  statiiiir  the  anidnnt  due  liim  I'di'  mmieys  advanced  hy  him 
t(i  the  m(n-1i,'airof  and  seciiird  hy  tlie  nidrttiav'c :  and  the 
(tins  of  fcduciii",'  the  amnunt  fests  (in  tlie  i  laiiitiff  (t). 

Where  the  plaintiff  pnivcd  his  inortyauc  deed  and  it  a|i- 
peared  therein  that  eei'tain  inslaliiients  of  interest  were  ovei-- 
.iiic,  it  was  held  that  th(>  [ilaintiff  had  made  out  a  case  prim'} 
f'irit  and  could  not  lie  called  on  to  pnivc  non-payment  of  the 
interest  ;  and  that  the  onus  of  proving'  payment  lay  (in  the  de- 
f(iidant   ill). 

The  mortj,'a5,'or  is  at  liberty  to  shew  in  the  master's  office 
what  sum  was  really  advanced  n  the  mort^'ai^e  (v),  but  if  the 
nidrti,'au'ee  is  dead  the  evidence  must  be  clear  in  order  to  re- 
duce the  amount  below  the  aiiioiint  appearini.'  on  the  face  of 
the  mort-aire  ((/•).  The  parties  may  shew  that  the  mortjraL'e 
was  in  roiility  made  for  some  purpo.se  other  than  that  apparent 
on  its  face,  for  examjile,  that  it  was  f,dvcn  as  coUnleral  .security 
fdi-  a  jironii.ssory  note  (x). 

When  the  bill  has  been  taken  pro  ronfissn  it  is  incumbent 
on  the  master  to  rcpiire  the  mortgiijiee  to  show  how  the  monev 


(I)  Court  V.  Holland.  ISSO,  g  O.P.R.  213;  Warr,  n  v  Tavlor 
1X'<2.  f»  Gr.  r,'.t:  Elliott  v.  Hunter.  U:c,,  24  C,r.  430. 

(II)  Markle  v.  Ross.  ]8Sr».  13  O  P.R.  135. 

(1)  Penn  V.  Lockwood,  ]K50.  1  Gr.  ^\7.  See  also  Hrownlee  v 
Ciinninaham,  1867,  13  Gr.  SSfi;  .Morrison  v.  Roliin.son,  1872  1<^  Gr 
4S0. 

(M)   Eraser  v.  Locie,  ISilS.  10  Gr.  207. 

(X)  Mrlntyrc  v  Thompson,  ISSI,  6  O.R.  710;  r.rownie,.  v.  Cun- 
nintham,  18fi7,  13  Gr.  586;    Morrlf.on  v.  Robinson,  1872,  19  Gr.  480. 
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8CCI1IV.1  l)y  the  ir'ortjia^'c  was  advanced,  and  xanhic,  such  a 
piiinsc  is  desirable  mi  all  cases  (y). 

In  the  case  of  a  mortpajfee  who  is  nr  has  hern  in  iiosscssion. 
the  affidavit  filed  l)y  him  should  verify  an  account  showing  all 
sums  which  havi'  become  duo  for  i>riiicipal  and  interest  and  all 
sums  wliich  have  been  paid  by  him  in  necessary  repairs  and 
lasting'  improvements  or  for  other  pun>oses,  as  well  as  the 
rents  and  (.rolits  received  by  him.  with  particulars  of  the  times 
when,  and  the  pcisons  to  or  from  whom,  and  the  pni'poses  for 
which,  the  money  was  paid  or  reeelved   (z). 

(h)    Taxation  of  costs. 

The  plaintiff  should  brim:  into  the  ma.stcr's  office  his  bill 
of  costs  for  taxation.  Aecordin'r  to  the  usual  practice  in  To- 
ronto the  master  endorses  on  the  bill  a  re(piest  to  the  taxing 
officer  to  tax  the  costs.  The  plaintiff  then  obtains  an  ap|)oint- 
ment  from  the  taxing'  officer,  fiives  notice  of  the  appointment 
to  the  other  parties  who  hav(>  appeared  or  who  ha\e  been 
presented  in  the  masicr's  office  and  who  may  desire  to  atte 
on  the  taxation,  and  after  taxation  brinj^s  into  the  master  s 
office  the  taxinjr  officer's  cei'titicate.  The  costs  of  the  subse- 
quent encumbrancers  are  usually  tixed  in  the  master's  office 

(e)   Sitllintj  itrioritks. 

The  priorities  ii,t(r  sr  of  hol.lers  of  liens,  ehartres  or  encum- 
brances will  usually  depend  upon  the  dates  on  which  the  claims 
\verc  re-istere,l  (?.),  an.l  the  priorities  of  all  parties  who  prove 

il/)   -Sterlin?  v.  Kiley,  W,2,  9  Gr.  343. 

(?)   See  Holmcstcd  i,  tension.  Forms  and  Procedcnt.s    2nd  od 
nos.  KiL'fi,  in^T  and  1(.28.     Other  forms  are  nos.  1024,  1025  '(affidavit 
by  mnrtsaRco  not  in  po.ssession),  1029.  978   (affidavit  by  subsequent 
encumbrancer),  1030   (affidavit  by  execution  creditor). 

(«)  As  to  wliat  cost.s  are  taxable  by  t!i,.  mnrtcagpp  against  the 
mortsanor,  see  chai)ter  30,  Cnnts. 

(b)  See  chapti^r  8,  The  Registry  Act,  chapter  9,  Consolidation 
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their  olaiius  in  the  nuister's  orticc  will  lie  statcil  in  tlio  master's 
repdrt  (c). 

Where  there  \\:i.s  a  (iis|iule  lie1\M'eii  tun  persons  as  !o  wtm 
was  entitled  tn  an  encnnihranee.  and  there  were  (inesticms 
which  the  master  was  not  ennipetent  to  cleeide  tir  whieh  eiHlId 
not  eonveniently  be  decided  in  tlu^  master's  ofliee,  it  was  lield 
that  the  mastei-'s  piojier  course  was  to  n  port  thai  the  enenni- 
hranee  was  a  valid  charj.'e.  to  tind  its  priorit\",  to  state  who 
claimed  to  he  enlitled  to  it.  and  to  leave  tiie  res|iC('tive  claim- 
ants to  lake  such  proceedintrs  to  settle  tlieir  respective  riizhts 
as  they  miirhf  he  advised  ('/).  A  I'ai'ty  ma.\".  hefore  the  report 
is  made,  appeal  from  tlie  rulin;,'  of  the  master  as  to  the  admis- 
sibility of  evidence  ((  )  or  as  to  the  iirincipio  upon  whicli  the 
mortiras.'e  account  should  bo  taken  (/). 

(d)  Aiipoinfmi  i)f  of  iinu  and  plucr  for  nJeniptio)). 

Tt  is  provided  by  rule  480  as  follows; 

48».  In  mortg-.iKe  actions  tlic  period  allowed  for  redeinption  in 
the  first  place  shall  be  six  months  and  when  It  becomes  nece.ssary 
to  fix  a  date  for  ridcniiition  after  the  laps>  of  the  first  period  the 
further  lime  allowed  shall  be  one  month. 

The  master  should  aiipoint  a  day  for  redemption  (7)  but 
if  he  omits  to  do  so  an  order  appointiiiii  a  day  may  be  made 
in  chambers  ill).  If  subsecpient  encumbrancers  have  proved 
their  claims  in  the  master's  oflic(\  the  practice  under  a  judj;- 
menl  for  fori'cHtsure  in  Ontario  is  in  Ihe  lii'st  instance  to  aj)- 

niiil  Tdrkinii.  and  chapter  in,  Thr  Linul  TUlrs  Aits.  These  chap- 
ters include  a  discussion  of  the  rilative  priorities  of  mortpiKes,  exe- 
cutions and  mechanics  liens. 

((•)  .\s  to  the  master's  report,  see  82-111,  intra. 

UD  McDonald  v.  WriKht.  186fi,  12  Gr.  552. 

(e)  McDonald  v.  WriRht.  suimi. 

(f)  f'ourt  V.  Holland,  1881,  29  Gr.  19. 

(f/)   Care  should  be  taken  not    to  api)oint   a   Sunday  or  other 
non-juridical  day.     Holcuinb  v.  I.iearh,  1852,  S  Gr.  449. 
(h)    King  V.  Connor,  1863,  10  Cr.  364. 
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point  II  (liiy  six  iiKHitlis  ill  tlie  fntiiro  for  rcilfinption  \>y  tlic  first 
sniisi'.nioiit  eiiiMiiiilM-aiiccr.  and  if  lie  fails  to  rcilccm  then  to 
aiiiioiiit  a  (lay  for  ri'dcinptioii  by  tlie  next  suhscqiient  I'lictiin- 
bi-aiiccr.  and  so  on  su('('i>ssivfly,  facli  I'licumhraiiciT  on  failing,' 
to  ridi'iiii  liciiif,'  foivcloscd  (/).  If  no  suhsoinu'iil  i-iicuiii- 
braiiciT  proves  his  claim  a  day  is  appointed  for  redeniptioii  by 
the  owner  of  the  nltiniale  e<piity  of  icdeinption. 

In  I-Inuland  (,/')  the  tendeney  of  the  eourt  is  to  fjive  one 
period  foi-  redemption,  and  not  to  allow  successive  ojiportuni- 
tics  to  I'edeeiii,  but  the  persons  who  have  a  subseciiieiit  rijjht  of 
redemption  may  acc<irdin!.'  to  priority  i)e  allowed  further  per- 
iods to  redeem  i/.i.  Where,  howcvir,  iliere  are  contiicting 
claims  as  to  prioi-ity  aiiioii!.;  several  subse(iueiit  encumbranc- 
ers, one  day  only  will  be  allowed  to  all  the  defendants  with- 
out iire.jiidice  to  their  jiriorities  /)(/.;•  s,    [I). 

The  ninrt^'ai;iir  is  not  entitled  to  moi-e  than  one  i)eriod  of 
six  months  for  redemption,  and  successive  periods  will  not  as 
a  rule  be  i:ranteil  at  his  ro(|iiest.  althoutih  they  may  be  jfraiited 
at  the  rripiest  of  sul)sei|uent  eiicuiiiliraneers. 
Ill  I'latt  V.  ilendel   (id)  ( 'bitty,  ,].  said: 

■'It  is  an  anomaly  to  say  tliat  the  mortgagor  by  any  dealings  with 
tile  ecuiily  of  redciiiplion  siiliscqucnt  to  the  first  mortgage  should  be 
able  to  gain  for  liiniself  a  right  to  a  further  time  to  redeem." 

Where  portions  of  the  mort;.'aired  lands  are  conveyed  away 
by  the  iiior1trn<ror.  only  one  day  for  jjaynient  will  be  fiiveii  to 


(i)  Infni,  ^li\.  Under  a  judgm<>nt  for  sale  the  practice  is  to 
allow  one  period  not  siicces.'^lve  periods  for  redemption.     See  §245, 

iiifni. 

(y)   See  :;   \V.  i  T.L.C.  Eq.  r,7,  T,fi. 

(A)  Smithett  v.  Ilesketh.  18!tO,  44  Ch.D.  Itjl.  In  Manitoba  it 
was  held  that  only  oni>  iieriod  of  six  months  should  be  allowed  for 
redemption  to  the  mortgagor  and  subsequent  incumbrancers,  the 
English  practice  being  followed  in  preference  to  that  of  the  Ontario 
co\iris:    Rice  v.  .Murray.  1SS1.  2  M.R.  37, 

(I)  liartletl  V.  I!,,s.  ISTl,  L.U.  12  Eq.  395;  Piatt  v.  Mendel, 
ISSl.  L'7  Ch.n.  24(1:   Siultli.tt  v.  Heskelh,  1890,  44  Ch.D.  161. 

("')    1SS4,  27  Ch.I).  24r,. 
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all  thp  persons  interested  in  the  equity  of  retl('ini)ti()n  (n), 
but  where  a  niortsrajje  provides  that  in  case  of  sale  the  mort- 
Kajjcc  on  reeei|)t  or  tender  of  a  eei'tain  iH'oyiortion  of  tlie  pur- 
chase money  shall  i-eleiisc  the  i);;rt  sold  from  the  nKii-tgane, 
eaeh  purchaser  is  entitled  to  redeem  his  own  part,  on  pay- 
ment of  the  stipulated  proportion  of  the  money,  and  the  mas- 
ter should  appoint  one  day  for  eaeh  of  the  several  jJU'-ehasers 
to  redeem  his  rcsin'ctive  portion  ("I. 

A  subsei(uent  encnmliraM<'er  and  all  persons  elaiminsj  un- 
der iiim  are  entitleil  to  hul  one  period  of  redemptior.  (/>). 

If  two  or  more  execution  ercluors  are  made  parties  in  the 
master's  oflico  and  jiroxe  tlicii'  chiims,  they  are  not  entitled  to 
successive  periods  for  redemption,  and  one  da.v  Avill  he  ap- 
pointed for  redemption  by  both  or  all  of  them  (</),  unless  an 
encumbrance  intervenes.  In  the  event  of  an  eneumbrancc  in- 
ti  i-vciiin>r.  a  day  will  be  iii)pointed  for  redemption  by  the  ]ii'ior 
exccutio:!  creditors,  then  a  day  for  i'edeiii|>fion  by  the  inter- 
mediate encumbrar.eer,  and  then  a  day  for  redemption  by  the 
subse(pient  execution  creditors. 

It  is  ]irovided  in  Ontario  by  rule  430  as  follows: 

430.— (1)  Where  the  master  Is  directed  to  appoint  money  to  be 
paid  at  some  time  and  phici .  he  shall  appoint  the  same  to  be  paid 
into  some  bank  to  the  joint  credit  of  the  party  to  whom  the  .same 
i.s  made  payable  and  the  aceoiinlant;  the  liarty  to  whom  the  same 
is  made  jiayable  may  name  the  bank  into  which  he  desires  the  same 
to  be  paid. 

(2)  Where  money  is  paid  into  a  bank,  in  pursuance  of  such 
aiipointnient.  the  party  paying  may  pay  the  same  either  to  the  credit 
of  the  jiarty  to  whom  the  same  in  made  payable,  or  to  the  joint  credit 
of  the  party  and  the  aeeoimtant;  and  if  the  same  be  paid  to  the  sole 
credit  of  the  party,  such  party  shall  be  entitled  to  receive  the  same 
without  order. 


(»)   Hill  V.  Forsyth.  IS.IO,  7  Gr.  401. 

(")    Davis  V.  White,  ]Si;i>.  IH  Gr.  312. 

(;>)  lyjveday  v.  Thaptuan.  1ST5.  32  L.T.  fi89;  Beevor  v.  Luck, 
ISfi",  L.R.  4  Eq.  537. 

('/)  Hates  V.  Hillcoat,  18.->2.  10  Beav.  139;  ArdaRh  v.  Wilson, 
1807,  1  U.C.  Ch.  Ch.  389.    Al)parently  the  older  practice  in  Upper  Can- 
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(3)  Wlipn  money  Is  l>ald  to  the  Joint  cr  'it  of  thr  accountant 
and  till'  party  ontitled,  the  accountant  shall  sign  the  cheque  for  pay- 
ment out  upon  the  production  of  the  consent  of  the  party  paying  In, 
duly  verlfl.d,  or  of  his  solicitor,  or  In  the  absence  of  such  consent 
upon  the  order  of  a  Judge. 


§240.   Thr  )n(ixt( r's  report. 

Tlie  fiiidiiijfs  of  11  inastor,  re.siiltins;  from  the  ciKiuiiies 
and  profi'tdiiiKs  in  his  .  '--c  outlined  above,  and  the  appoint- 
rri'iii  of  a  day  for  redfiiiption  arc  ctnbodied  in  his  ivport. 

It  \H  iH'ovidod  by  rule  47G  as  follows: 

470.  Tlie  iiiasliT's  report  sl'.all  statt  the  names  of  all  porsons 
who  have  been  made  parties  In  his  olTi.' ,  iind  who  have  been  ser'cd 
with  the  notice  or  apolntmmt  hereinbefore  provided  for.  and  the 
names  of  such  ;is  have  made  default,  and  shall  set  forth  the  amount 
of  tlK"  claims,  and  priorities  of  such  as  have  attended,  and  these 
lalKT  shall  be  certified  as  the  only  encumbrancers  upin  the  prop- 
erly. 

If  a  siibsc  iiieiit  encumbrancer  added  in  the  master's  office 
pidvcs  his  (daini,  a  day  will  be  named  in  the  report  for  redemp- 
tion by  him,  or  if  two  or  more  subsetpient  encumbrancers  i)rove 
thei)'  cla'ms,  a  day  will  be  named  for  redemption  by  the  rirst 
subsi;(iuoiit  encuinbraneei'.  If  no  subsequent  encumbrancer 
pi'oves  his  claim,  a  day  will  be  named  for  redemption  by  the 
owner  of  the  equity  of  redemption  (r).  There  are  well  settled 
foiiiis  of  report  suited  to  the  i)articular  circumstances  {s). 

As  to  the  meaniii!^  of  the  terms  "report"  and  "certificate" 

of  a  master  it  hus  been  said : — 

"Tliough  we  apply  the  term  "r.'port"  to  the  more  lenprthened 
Iiroductions  of  a  Master,  and  th&  term  "certiflcuie"  to  his  shorter 
slalemenis.  It  is.  I  think,  clear  that  all  his  reports  are  certificates, 
and  all  his  certificates  are  reports"  ((). 

The  certificate  of  a  master  a.s  to  ;niy  mutter  aiisin<r  upon 

(r)   See  §239,  supra. 

(»)  See  Holmested  &  Langton,  Forms  and  Precedents,  2nd  ed., 
nop,  1070.  1071,  1072,  1080;  Bell  &  Hoyles,  I>ractice  Forms,  nos,  642, 
643. 

(O   Chennel  v.  Martin,  1833,  4  Sim.  340,  Shadwell,  V.-C. 
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a  rctVi-cnc.'  is  ;i  report  iipmi  the  luatto!'  ;iiiil  suhjccl  to  tlio 
KJiiii.'  n  ill's  as  an  (irdiiiai.  ■  report  (  »). 

An  afiplieatinii  In  let  in  further  pvidenec  may  he  made  to 
the  mastei'  ill  jiiiy  lini(  het'ore  lie  si^Mis  the  report  i  r).  At'ter 
the  ir[iort  is  siLjiie.l,  the  nuister  is  fiiiiitiis  nlflclo,  jnici  the  ap- 

I>li<'atinn   must   he  made  to  the rt    tir\.  ami  after  siu'iiiiii;' 

the  r(  port  the  master  should  not  eertity  further  as  to  the  mat- 
ters that  ueiv  hefoie  him  on  the  reference,  unless  ie(|uired 
1>.\-  tJK'  I'ourt  to  do  so  \.r]. 

It   is  providi'd  hy  rules  427  and  4-_'!l  as  t'ollous: 

127.  As  soon  as  tlie  iiiastcr-s  report  is  settled  and  si>;ned  ii  sliall 
l)e  deliv.nd  out  to  tlie  party  proseeutini;  tli,.  reference,  or  in  oa.se  Me 
drelines  to  lake  the  same,  llim,  in  llie  discivtion  of  ilie  master  lo 
any  oilier  party  apidying  lie  refor. 

■I2I».  Any  party  affected  by  u  report  nuiy  tile  ilie  .sani..  or  a 
duplicate  III.  leof.     He  shall  forllnviil,  .s.TVe  notice  of  lilinj;. 

-No  notice  need  be  i,dveii  to  ;i  defeiidjint  hy  writ  who  ha.s 
ii.it  apiioured  i//),  or  to  ;i  party  ad.ie.l  in  the  ma.ster's  ofiico 
who  has  not  proved  his  ehiim. 

Rule  ."idi*  provides: 

mtS.  Kvery  report  or  certifuat.'  of  a  master  shall  I.e  filed  and 
sliall  be  deemed  to  be  continued  at  the  expiration  of  fourteen  davs  from 
the  date  of  service  of  notice  of  liling  the  same,  unless  notice  of  appeal 
Is  served  within  that  time. 

If  all  iiaities  interested  in  the  report  poii.sent.  at  not  otli- 
crwi.se,  an  order  may  Ite  obtained  in  chambers  eonlirmiiijr  the 
fcport  before  the  expiration  of  tlie  fourteen  days   (c). 


((')    Ke  .Molpliy.  Ileckes  V.  Tiernan.   IMil!.  17  O.P.H.  2i7. 

(r)    Re  Ritchie.  Sewery  v.  Ritchie,  ISTC,  L':?  Cr.  tJC. 

("  )    O'nonohiie  V.  H.Tiibroff,  1S73,  9  U.C.UJ.  312. 

(./•)    liosebatch,  V.  Parry,  ]H7;»,  27  Gr.  193. 

(I/)    Ciirrii    V.  Siierer,  191.5,  9  O.W.N.  174. 

(i)    Patterson  v.  Gilbert.  1888,  12  O.P.R.  652. 
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The  ii|>ciit  must  he  filed  l)efwre  notice  of  ii])])eai  tlieret'idiu 
is  Nerved   ((/). 

Kiiles  .">((:!  iiiid  r)04  provide: 

5l»;l.  An  appfal  from  the  report  or  c.rtiflcale  of  a  nin.stiT  or 
referee  .sliall  be  to  tlie  court  upon  srvin  clear  days'  no  :v,  and  shall 
be  rtturnabli.  wliliin  one  month  from  the  datr  of  i-.irvkc  of  nolici' 
of  lilinfi  of  ilic  rcpon  or  cerlitlcate. 

5t»».  .n  II, ipt.il  shiiil  III'  under  the  two  pneedin!;  rules  from 
every  driisMii  of  a  master,  except  an  order  luade  uniliT  the  aiiiliority 
of  rule  i."):;. 

It   is  jir.ivided  liy  rules  4:i:!  Jiiid  .")()"),  us  follows: 

4;W."-(1)  Tile  luaster  shall  have  the  .same  power,  authority,  and 
Jurisdiction,  as  the  master  in  chaiubers,  in  respect  to  all  matters  re- 
ferred to  him,  or  which  may  arise  in  his  office. 

505.— (1)  A  person  affected  by  an  order  of  the  master  in  cham- 
tjers,  a  local  judge  or  a  local  master,  or  other  officer  in  chambers, 
or  of  a  tiiaster  under  the  authority  of  ruh'  433,  may  appeal  therefrom 
to  a  jud.iie  in  chambers. 

(.2)  The  appeal  shall  lo  by  motion,  on  notice  served  within  four 
days  and  returnable  within  ten  days  after  the  decision  complained 
of. 

Wlieii  the  iiiustef's  re|ioit  has  been  eonfirined.  a  i>ei-soii 
who  is  eertified  iheiciti  as  havinjr  a  lien,  eharKc  or  eneuiu- 
htaiiee  ae()uiies  Itv  the  adjndietitioii  of  the  court  a  new  status 
whieh  is  independent  of  the  cii'etnustanecs  upon  which  his 
claim  wiis  li  d  prior  to  the  confinnalion  of  the  report.  Thus, 
foiir  e.\eeuiiiin  creditors  who  had  proved  their  claims  in  the 
master's  ol'tice  and  liiid  been  certified  in  the  master's  report 
(which  was  duly  confirmed)  as  the  only  subsctiuent  ciicum- 
liiiiiieers.  assi!.'ned  their  claims  to  one  Swaiison,  who  redeemed 
tile  iil,iiiitifi'"s  morttrajxe.  The  master  then  took  ii  subse(pient 
iieemmt  its  between  him  ami  the  mortfjatror  with  I'cspeet  to  the 
moit'.'ti^e  ;ind  the  judj,nuents  and  appointed  a  day  for  pay- 
metit  of  the  whole  amount  I)y  the  mort-jtisror.    After  continna- 


('.)   Hayes  v.  Hayes,  1881,  8  O.P.R.  546. 
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tidii  (if  the  .sfcdiitl  ivpi.it  lit"  the  iiiiiNttT,  aiul  bt't'ore  the  day 
iippiiiiitcd  t'nr  payiufiit.  the  iiioitiiiit'iir  iiiadc  an  assisxmiipnt 
for  the  lii'iirlit  (if  his  cicditorH  to  om-  Scott,  upon  wliosc  ap- 
plication an  oilier  was  niailc  addiii}.'  iiiin  a.s  a  party,  fxtcndiiif? 
the  time  lor  redemption,  and  dircctini?  n  reference  back  to 
the  master  to  take  a  new  a.-eoimt  and  appoint  u  new  (hiy  for 
redemption.  It  «as  hc>hl  tlial.  althoiivrh  an  assijrnnient  for  the 
bendit  of  creditors  is  eiitithd  to  [iriority  over  "executions  not 
ciimphtely  exeeuti'd  by  payment,"  Scott  wm  entitl(d  to  re- 
deem only  (111  pa.Minnit  of  the  total  amount  of  tlie  moil«at,'e 
and  the  .iudL'nients.  and  no!  on  payment  of  the  moitir.isie  only. 
Suanviii's  eiaiiii  was  iiased  upon  the  master's  repurl.  and  so 
far  as  tiie  mi>rli:ai;ed  land  was  eoiicerned  he  could  not  have 
enforced  the  executions  and  was  not  ol>liu'ed  to  keep  them  alive 
by  renewals  (h). 


W- 


§241.  Siting  II  ■!/  iiccoiiiits  and  iii>i)ointment  of  nnr  dmi  for 
r  'h  on. 
If  the  first  subsequent  encumbrancer  fails  to  redeem  within 
the  i)eriod  of  six  months  allowed  to  him  for  that  purpose  an 
order  may  be  obtained  in  chambers  declaring  him  to  be  fore- 
elo,sed.  If  he  redeems  ho  may  proceed  with  the  action  for  the 
purpose  of  foreclosinu;  tlie  encumbrancers  subsequent  to  him- 
self, if  any,  and  the  owner  of  the  ultimate  eipiity  of  redemp- 
tion. In  cither  ease  it  will  be  necessary  that  a  new  day  should 
be  apitointed  for  redemptidu  by  the  next  cncumbran(>er,  or  the 
ownier  of  the  e(inity  as  the  case  may  lie,  and  that  a  new 
account  should  be  taken  of  the  amount  to  be  paid  on  such 
TU'W  day.  In  the  case  of  the  first  subseipient  encumbrancer 
having'  redeemed,  the  aimiunt  .so  to  be  paid  will  include  the 
amount  owinir  on  his  mortarnKc  as  well  as  the  amount  paid  by 
him  to  redeem  the  itlaintiffs  iiiorts;asre  (c). 

(6)   Federal  Life  Assurance  Co.  v.  Stinson,  1906,  13  O.L.R.  127, 
afflrnird,  1907,  39  Can,  S.C.R.  L>29,  sub  num.  Scott  v.  Swan.son. 

re)   See,  for  Instance,  Federal   Life  Assurance  Co.   v.   Stinson, 
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III  Kinrlnml  it  is  the  prartiee  on  takiuK  the  HiibwMiuciit  ue- 
poiiiit.  111  iillow  iptciCMl  cm  I  111'  irross  niiiii  (if  principal,  in- 
tcrpNl  and  f().stH,  fdiiiul  i,  ,■  In  the  Inst  piei'ediii!,'  ie|mrt  (d), 
but  ill  ( »iitario  it  lia.s  not  lieen  eustuniiiry  to  allow  iritcifst  upon 
interest  with  respect  to  an  eiipumbninccr's  own  (•laiiii  unless 
tlic  niiiit<;iif,'i'  I'xpirssly  provides  therefor.  Where,  however, 
u  sub.sequent  eneumbranoer  pays  off  a  prior  eiicunibraiiec,  ho 
is  entitled  to  interest  on  the  aKKiejiate  ;iiioinit  paid  by  him  for 
priiieipal,  interest  and  costs,  the  intere.st  on  the  jtrineipal 
being  eomim'ed  at  the  rat<>  reserved  in  his  own  eneunibranee, 
that  on  the  interest  and  costs  at  the  statutory  rate  only  (e). 

Where  the  plaintiff  after  the  takinjr  of  tlie  aeeouiit  paid  a 
smii  for  insurance  under  a  provision  iji  the  Diortf^ane  deed, 
the  master  in  takinj^  a  sul)M(|uent  account  allowed  the  sum 
tojrether  with  interest  thereon  (/). 

If  then;  arc  several  successive  encambraiicers  who  have 
pi'oved  their  claims  in  the  master's  office,  it  will  be  necessary 
to  have  successive  new  accounts  taken  and  successive  new  days 
apjiointed  for  redeiiiption  until  tiiially  an  account  is  taken 
and  a  day  is  api>ointed  for  ledemption  by  the  owner  of  the 
ultimate  eciuity  of  redemption. 

It  is  provided  by  rule  477  as  I'olb.ws: 

477.  SuliKiMieciu  accounl.s  slid!!,  finm  time  lo  linn.  I)-  taken, 
siil).si(iiiiiil  eosts  ta.xtd.  and  nt'ccssary  proctedins  had,  for  redemp- 
tion l)y,  or  I'oreclosurc  of,  tlie  other  parties  cntilled  to  n'df.in  the 
mortpasiid  prcnil.ses.  as  if  smcltic  dlrictions  for  all  these  purposes 
had  been  contained  in  the  judKnient. 

If  a  subseipieiit  encumbrancer  does  not  redeem  imrsuant 


((f)   Elton   V.  Curteis.   1881.   19  Ch.D.   49:    cf    Jacob  v.  Earl  of 
Suffolk,  ITL'S,  Mosely  27. 

('■)   .McMasler  v.  Hector,  1S72.  8  C.L.J.  2S1;   Holmested.  Dntario 
Jiidlruture  .\ct,  4lh  ed.,  p.  10R9. 

(/)   Helhune  V.  Caltnt',  1853,  3  Gr.  648. 
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l.p  til.'  ic|H,i-t.  it  is  iii.t  iisii.illv  uinssitvy  that  ,iii>  niiIiv  (luciit 
|>r..rc.-.liiii.s  sIk.uI.I  l.r  tiik.ii  in  the  iiiaHl.'i's  .ilTifc  .,r  that  a 
tifw  icpi.rt  shiMihl  1..'  iiiadr  l.y  him.  I.n-aiisr  h\  ihr  ..r.Kr  inailc 
III  .■haiiiliirs  .hclaiim.'  the  first  .suhw.|ii..iil  .■ii.Miinhrimccr  I'ori'- 
<-l"^.-c|  a  lieu  .lay  max  he  afpoint.-.l  for  rc.l.lnption  hy  the  iii-\t 
ciiciiinhiaii.-.T  an. I  a  ii.w  anioiuit  nanii'il  ini'lii.liiiijr  inlci'cHt 
to  the  .lay  apixiiiitcl.  |',ii|  if  the  Mihs.'.|ii.  nt  a.-.-.nint.s  aiv  .,f 
sii.-h  iialuiv  as  t.i  iv.|iiiiv  fi,,|i..|.  f.,  h.'  u'iv.'ii  |,.  th.  .hiVn. hints 
s..  that  th.>  may  altcn.l  .m  the  taking'  of  tlic  ;;.'<-ounts.  or  if  a 
siil.srqii.iit   iii.Mimhran.'.T   n.hMiiis  the   i.hiinlilV.    ih.'   i.i-o|,..r 

I"' '""■  "ouhl  l)c  to  ..litaiii  an  a|i|..iinti.uMit  fn.m  the  master 

to  |>r..c(c,|  with  thf  icf.  rcn.'.'  i ./ 1 . 

In  or.lir  to  olilain  an  or.j.r  .h.-hiriiii.'  a  siil.s..|.|i  iil  .  iicum- 
Inan.-.T  f.MVclnsf.l.  thc^  plaiiitilT  mu  t  fih'  a  .■.■itilicat,'  of  the 
hi.al  .n.inair.r  ..r  a!.'.iit  of  the  hank  to  whi.'h  th,-  money  was 
.lir.'cte.l  t.i  1„.  pai.l.  v.-ritie.l  hy  afliilavit  of  es.'.-itti.m  \  li  >,  aii.l 
an  alii. lax  it  of  th.-  i.jaintiir  |. roving  n.iii-|iax  ment  of  the  debt 
an.!  that  the  I'laiiitifl'  has  not  he.Mi  in  [...ssession  .,r  in  iveeipt 
of  til.  ,,  nts  ami  profits  of  the  laii.l.  .,r  as  the  ease  may  tie  (i). 
Ae.'or.linv'  to  the  f.irmer  t>raetiee  a  p.ri...l  .,f  ihive  months 
was  niven  to  eaeli  sui)se.|iient  eneiiniliram-er  after  the  first. 
l)ut  it  is- now  i)rov.'.l  hy  rule  4S!t  that  xvhen  it  h.^omes  nives- 
sar.x  t.i  fi.\  a  date  for  re.h'mption  after  tlie  lapse  ,.f  the  first 
peri. 1.1  of  six  months  the  furtli.-r  time  iiiloxx,,i  shall  be  one 
month. 

If  the  first  siihseipi.'iit   .n.-iniihraneei    r..l..'iiis  th.'  plain- 


(.'/)  For  foini.v  of  r.|M.n  on  lakinj;  m,I,s,'.ui..iii  .i.Toiinis  In  a  case 
xxh.  r.-  a  .kiiI).«...hi,  pt  .•miiiiitiiaiiccr  has  not  r.d.'.'imd.  and  in  a  case 
wli.re  li.'  has  recL-tiiucI,  r,  s|.,.clix.l.v.  s...  [U\\  &  Hovhs.  Practice 
Forms,  nos,  fUl.  <il.^.:  Ilolia.  st.-d  A:  l.an>;t.m,  Forms  and  Pr.c.l.iits. 
-lul  id.,  nos.  liiTG,  lii7!i. 

Ci)  S...  H,.||  &  HovUs.  I'ractlc  Koniis.  nos.  ilir,  f,l7:  Holtii.st.'d 
»;  l,aiii;i.m.  Forms  aiic  cdi  ni.'^.  L'nd  .'d..  nos.  5!u;,  r,:<7. 

(')  Sf,.  n.il  A;  fl.i;  .....  I'raciK,  Forms,  nos.  l',?,l,  nnx,  fi.-Jft;  Holm.'- 
si.d  c<  I^uiKDn.  Forms  and  I'r.'ccd.  nis.  Jnd  .d.,  nos.  5!i8,  59!),  600. 
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Ui 


nn- 


I'tu'am'  hr  will  In'  nititli'il  t 


()  !i  ('(iiiv('\  nncR  of  I  III'  iiiiiit- 


kfjiirt'il  i-riijit-rtv  or  an  iiNsimmitiit  of  tli.'  i.liiiiiiilT'N  nioitu'nu'i', 
at  his  option. 

It  iH  |iio\ic|c.|  liy  mil'  A>2  iis  follows: 

ma.  .Siilijict  to  the  lirovmions  of  riir  .l/./rff/i/y,  «  .'rt,  upon  |ia>- 
imni  of  llir  aiiKiiiiii  fmiiid  diU".  ihr  inoriKaK.i'  nhiill,  unit  s.s  ilu>  Jiidg- 
mint  oiliirwlsi'  directs.  a.'^-iKn  and  oonv.  >  ilu'  imirtKaKid  iiroprrty 
to  tilt-  iiarly  luakni);  ihi'  pa.viiirnl.  or  to  whiiiii  h..  may  appoint,  free 
and  cliar  of  all  tniiiiiilii;in(i»  doin'  by  liliii,  and  Khali  dtUv  r  up  all 
(It'iilR  and  writlnps  in  U,.^  cusKHly  or  powir  nlatlnK  Ihi'reto. 

Till"  icftifiifc  ill  the  iiili'  just  qiioti'il  i.s  to  H.  '■>  of  the  Mort- 

l.'aj,'<'s  .\ct,  iiiiili  r  which  the  [n'l'soii  pax  iiij;  is  oiititli'tl  to  rctiiiire 

ihf   niofttrajifc  to  assi'.'u   tiu'   niortf,iii?('   insteail   of  convex  iiii? 

the  niortsraiw'd  pi()|icity  [j). 


Th. 


pi, 


ilintfs  may  then  be  eontii-'i<i!  at  the  iiiKtancc  of 


tilT. 


0   plani 


Wo  piior 


the  first    Hiilisei|iieiit   eiiciiinhraiieer   ii  •  f   th 

The  iie,\t  eiieiiiuliraiicer  may  in  turn  leili,...  the  t 
moituav't's  and  hiiii.self  continue  the  pi'oeeetlin«s  for  the  pur- 
pose of  foreclosins^  tiie  eiicumlnaiicers.  suhseiiuent  to  liin  own. 
if  an> .  ami  the  owner  of  the  ultimate  e(|uit\  of  rctlemption. 
It  is  ilifldeiilt  to  imaiiiiie  a  proceiliire  more  perfectly  aii- 
apteil  to  five  erfeet  successively  to  the  rights  of  mort;raL'((.'M 
ami  owners  of  thi  otpiity  of  redemption  acconliiiff  to  their 
several  priorities  than  the  ((Hiitablc  proeeiliire  in  a  foreclosure 
aetioii  enilioilieil  in  moilern  rules  of  practice.  Every  encum- 
hrancer  in  turn  lias  his  opportunity  of  acipiirin^'  tlie  mort- 
t:iigod  property  In  payiiif;  all  charges  jirior  to  his  own  ami 
foit'closin';  all  claims  suhsequeiit  to  his  own.  subject  to  the 
riffht  of  any  person  havinj?  a  subsequent  interest  in  the  prop- 
erty to  redeem  —  the  price  of  redemption  in  every  case  b(iii'.r 
the  total  of  the  plaims  of  all  prior  encumbrancers  who  have 
proved  their  claims  in  the  master's  office  tofrether  with  inter- 


terest  to  the  tii 
eumbraneers. 


of  payment  and  the  costs  of  the  prior  ei 


(i)  See  chapter  20,  Right  to  Agsignment  of  the  Mnrtoage. 
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§242.  Staif  of  action  on  ixnjnunt  of  arrears. 

As  has  l)con  alivady  pointed  out  a  mort-ra-fce  is  entitled  to 
briui.'  an  action  for  foreclosure  or  .sale  even  though  the  inort- 
fjairor  is  in  default  only  in  respect  of  an  instalment  of  princi- 
pal or  interest.  i>rovided  the  default  is  a  breach  of  the  proviso 
for  reconveyance  or  defeasance  :nid  therefore  causes  forfeiture 
at  law  (k). 

It  is,  however,  provided  in  Ontario  by  rule  4sr),  as  follows: 
485. —  (1)  In  an  action  for  fonclo.siiri'  or  «ale,  or  for  recovery 
of  |iossts.sion  of  an.v  inortL-asod  proijorty  for  default  in  the  payment 
of  interest,  or  of  an  instalment  of  tin  i>rinripal,  the  defendant  may, 
before  jiidpment  or  after  jud.irnient,  but  before  sal.'  or  final  fore- 
closure or  recovery  of  pos.session  of  the  mortKaRed  projierty,  move 
to  stay  the  action  upon  payment  of  the  amount  then  due  for  prin- 
cii)al.  interest  and  costs. 

(-)  Any  action  so  sla.ved  may  upon  .subsequent  default  In  the 
pa.niient  of  a  further  instalment  of  the  |irincii)al,  or  of  interest,  be 
proe.eded  with  by  leave  of  the  court. 

In  order  to  take  advaniatre  of  the  rule  the  defendant  need 
not  pay  a  fractional  part  of  an  instalment  of  interest.  It  is 
siiflicicnt  if  he  pays  the  interest  up  to  the  last  irale  day  (0- 

The  opinion  has  been  expressed  that  the  rule  entitles  the 
moitjiai-'or  to  relief  from  the  efi'ect  of  an  acceleration  clause 
(/"),  but  it  seems  clear  that  if  the  whole  of  the  morts^as^e 
money  has  become  due  by  virtue  of  an  acceleration  clause, 
the  defendant  is  not  entitled  to  relief  under  rule  485,  upon 
I)ayinent  merely  of  the  overdue  instalment  or  instalments  and 
costs,  because  the  '-am  lunt  then  due"  would  be  the  whole  of 
the  moi't-rafie  money,  but  the  defendant  may  be  entitle.]  to 
relief  under  the  terms  of  the  acceleration  clause  itself  (n). 


(k)   §231,  siiiira. 

(I)   Strachan  v.  Murney.  1S58,  6  fjr.  378. 

("O  (;..mniell  v.  liurn.  1878,  7  G.P.R.  381;  cf.  Knapp  v.  Cam- 
eron. isr.8,  fi  Gr.  5.1»;  sed  vide  Tylee  v.  Hinton,  1878,  3  O.A.R.  53,  at 
pp.  59,  60. 

(n)  National  Trust  Co,  v.  Campbell,  1908,  17  M.R.  587.  In  this 
case  the  defendant  was  held  entitled  to  reli.  f  under  a  provision  of  the 
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Rule  485  does  not  npply  to  an  action  upon  the  covenant 
onlv  (o)  or  to  in-ocpodinRS  under  a  power  of  Kale,  though 
in  cithi^r  ease  the  mortRapor  may  be  entitled  to  relief  under 
the  terms  of  the  acceleration  clause  (/>). 

?'24:).  Chiiufie  of  state  of  the  nccoiint. 

It  is  i)rovidod  in  Ontario  by  rule  484  as  follows: 

^'*-*- — (1)  Where  the  state  of  the  account  ascertained  by  a  judg- 
ment order  or  report  is  clianRed  before  the  final  order  is  obtained, 
thr  MiortRiipee  may  either  before  or  after  the  day  ai)l>ointed  for  pay- 
ment aiiply  (J  imrli  to  fix,  by  ref«Tence  to  a  master  or  otherwise,  the 
anidimt  to  be  paid  in  lieu  of  the  amount  previously  ascertained  or 
where  the  day  apjiointed  for  payment  has  not  arrived  may  Rive  notice 
to  the  iiarty  by  whom  the  money  is  payable  that  he  gives  him  credit 
for  a  SHIM  certain,  to  be  named  in  the  notice,  and  that  he  claims  that 
th(  re  remains  due  in  respert  of  such  mortgage  money  a  sum  certain, 
to  tie  al.so  named  in  the  notice. 

(2)  Whire  the  aiiplication  is  made  after  the  day  appointed  for 
payment,  and  in  other  eases  if  so  desired,  a  new  day  for  payment 
shall  he  aiipointed. 

(")  Where  notice  of  credit  has  been  given,  if  the  sums  named 
therein  ai)iiear  jiroper  to  be  allowed  and  paid,  the  final  order  may 
be  ^ranled  without  further  notice;  but  the  party  to  whom  the  notice 
of  credit  is  plven  may  apply  to  fix,  by  reference  to  a  master  or  oth- 
erwise, the  amounts  proper  to  be  allowed  and  i>aid  instead  of  the 
amounts  mentioned  In  the  notice. 

Before  a  final  order  of  foreclosure  is  made,  the  mortsrajjor 
is  (>iititled  to  know  how  much  lie  must  pay  in  order  to  redeem. 
The  modes  in  which  that  amount  may  be  ascertained,  if  there 
has  been  a  change  of  aeeoiint  sinee  the  report,  are  indicated 
ill  rule  484.  and  it  is  not  sufficient  for  the  plaintiff  to  state 

Real  Property  Act  of  Manitoba  expres.sed  in  terms  similar  to  the 
relieving  provision  of  the  acceleration  clause  contained  in  schedule 
n  to  the  Short  Forms  of  Mortgages  Act.  As  to  this  relieving  pro- 
vision, see  chapter  23,  .lr/io«  on  the  Cnnmnt,  S226.  See  also  Thom- 
son V.  Willson.  1915.  51  Can.  S.r.R.  307,  23  D.L.R.  468,  varying  Will- 
son  v.  TboL.son,  19M,  31  O.L.R.  471,  19  D.L.R.  593 

(0)   Wilson  V.  Campbell,  1893,  IB  O.P.R.  254. 

(p)    Todd  V.  Linklater.  1901,  1  O.L.R.  103.    .See  eh.ijiter  23,  |S22fi, 
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oil  affidavit  that  the  payments  made  by  him  for  taxes  ami  costs 
iiave  moiv  than  ('xhaust(>il  the  rents  received  since  the  date 
of  the  report   (q). 

A  nuirtfia^tee  obtained  an  order  nisi  for  forceU)sure.  After 
the  ()r(U'r  had  lieen  made  he,  under  the  terms  of  the  morljiajre, 
jiaid  a  I'lirlluT  sum  for  taxes.  There  was,  however,  no  evi- 
dence tiiat  such  payment  was  necessary  to  protect  the  security. 
He  now  apjilicd  for  an  orch'r  incrcasin^r  the  amount  to  he  |)aid 
under  ndemi)tion,  and  tixiuK  a  new  (hite  for  redemption.  The 
mortjra}.'or  lia<l  been  served,  but  did  not  appear.  It  was  hchl 
that  as  the  inortfiasor  had  not  api)eaied  aiul  would  in  any 
event  be  i'e<iuired  to  (lay  tlie  taxes  and  as  reasonableness 
and  convenience  should  be  the  basis  of  practice  an  order  should 
be  made  for  a  new  account  and  a  new  date  for  redemption, 
and  that  as  it  had  not  been  shown  that  the  payment  of  taxes 
was  necessary  to  jirotect  the  security  and  as  the  mortsrasree 
could  have  insiste<l  ui<on  payment  Inforc  redemption,  the  costs 
of  the  ai>plication  .should  be  borne  by  the  mortfia^ce  (r^. 

§'J44.   Finiil  unhr  of  fornbisurc. 

If  a  dct'endant  fails  to  jiay  on  or  licfore  the  day  appointed 
for  r(<d(iiiption  by  him.  a  liiial  oriier  of  foreclosure  may  be 
made  (s).  The  i)laintill'  ma.v  become  entitled  to  a  final  oi'dcr 
eitlier  inider'  a  .judirment  without  a  reference  where  there  aie 
no  sub.seqiieiit  fiicumbrancers  and  the  defeinlants  by  writ  have 
faileil  to  redeem  within  the  jx'riod  of  six  months  allowed  by 

(</)  Ind.p.'nrtont  Ord.r  of  Forcsliis  v.  P<>t.'g.  mon.  19  O.P.R.  2'A. 
See  also  .Manltnlia  and  Northwrsl  l.,oan  Co.  v,  Scobell,  188!).  2  M.R. 
Vlh. 

(r)   .Matliew  v.  McLean.  IHiKS,  2  S.L.R.  301. 

(.«)  Siihjoct  to  riili'  48.'),  aiitiiorizinp  a  stay  of  the  action  In  case 
of  pa.vnicnt  of  the  arrears  {j|242),  and  to  rule  484,  requiring  a  now 
account  to  bo  taken  and  a  now  day  to  bo  appointod  in  certain  cases, 
whoro  Iho  slalo  of  the  account  has  boon  changed  biv  voon  the  Judg- 
monf  or  report  and  tiio  day  appointed  for  rodempt ion  (1243). 


>L 


1244.  FINAL  ORDER  OP  FORECLOSURE. 


449 


flio  .iiidjfmoiit  for  ivdtiuption,  or  under  a  judRiuent  with  a  rc- 

tVrciu'c  a.s  to  fiul).so(iucnt  oiipumbraiicors  and  undi-r  the  sulisc- 

iiuciit    i-cporls  oi'  orders  aiiixiiiitinf.'  suceessive  days  for   re- 

ilcinption   where  the  subseipient  eneuinbrancers  and  the  de- 

tcndiints  l)y  writ  have  faih'd  to  redeem. 

it  is  provided  in  Ontario  liy  rule  486,  as  follows: 

4JMI.  In  (ipfaiili  of  payment  according  to  the  report  in  a  fore- 
do.-iiin'  action,  a  final  order  of  foreclosure  may  be  granted  against 
ihc  parly  making  default,  on  an  ex  puitt  application. 

A  ,jud«inent  for  I'oreelosure  wit '.out  final  oi-der  is  not  a 
•rood  deleiice  to  an  aetion  for  iclemption  {t),  out  as  a  result 
of  tlie  tinal  order  the  foreelosui'e  whieh  hjis  been  eonditional 
I  I'oreelosure  nisi)  beeonies  aiisoiute.  ..."  the  effect  of 
Mil  order  of  foreeiosiire  absolute  is  to  vest  th  o\niei-ship  of, 
.111. 1  the  Iteiiefieial  title  to.  the  land,  for  the  fir.st  time,  in  the 
person  who  previously  was  a  mere  eneumbi'ancer.  The  equit- 
able estate  of  the  mort-fapor  is  thci\  forfeited  and  transferred 
to  the  niortfraeree.  It  is  ti'ansferred  as  effeetually  as  if  it  hail 
l»>en  eoiiveyeil  or  released."  («). 

The  ordinary  form  of  final  order  of  foreelosure  is  that  the 
deieiiihiiit  do  stand  absolutely  debarred  and  foreelosed  of  and 
iioiii  all  rijiht.  title  and  e<piity  of  redem|)tion  of,  in  and  to 
tiie  niortuaired  premises.  In  th-  -ase  of  a  lejra!  mortfraire,  as 
tile  leiial  estate  is  already  veste.i  in  the  mort<ra«ee,  the  effeet 
ot  the  order  is  to  leave  the  estate  vested  in  him  free  from 
tlie  ei|iiitai)le  ehiim.  In  the  ea.se  of  an  equitable  morttjaire, 
however,  somethin;;  more  is  required,  and  a  judf,mient  for 
foreelosure  should  be  perfeeted  by  a  diiretion— luit  always 
L'Meii  but  necessarily  eonse.pienf— that  the  mortKaKor  eonvev 


(')   Senhoiise  v.  Earl.  17.5L'.  '1  Ves.  Sen.  44!). 

(")  Heath  v.  Push.  1881,  6  Q.B.I),  345,  Lord  Selborne,  L.C.  at 
p.  3r,0,  16  R.C.  376.  at  p.  384,  S.C.  «h6  nom.  Pugh  v.  Heath  1882 
7  .M'P.  Cas.  i.'iS,  16  R.C.  389,  As  to  the  decision  In  this  ca.se,  see' 
eiiapier  2t),  Limitation  of  Aclionn.  j274. 
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the  mort^'u-ied  luiul  to  the  mortgajrcc.  so  a.s  to  (•oni[>lete  his 
irredeemable  title  by  lek'al  ownership  (r),  or  an  order  should 
he  made  vcstini;  the  land  in  the  inorty:a!.'ef.  snltject  of  eourse 
to  any  elainis  relatin^r  to  the  land  which  have  priority  over 
the  e(niital)le  niortjiasje. 

The  application  for  a  final  order  of  foreclosure  may  lie 
made  to  the  master  in  ehambers  or  .o  any  local  oflii-er  havinir 
like  jnrisdielion.  The  applicant  slu)uld  produce  an  olliee  copy 
of  the  jud'zment,  an  oftiee  copy  of  the  report,  if  any,  and  there 
must  be  tiled  a  certilicate  (  ir  i  of  the  cashier  or  otlii'r  like  ofiieer 
of  the  bank  to  which  the  money  is  directed  to  be  paid.  sbowinR 
non-payment  of  the  money,  duly  vciitieil  by  atliilavit  as  \w]\  as 
an  at1ida\iT  i  .i' >  li\-  the  person  to  be  redeemed.  sliowiuLT  non- 
liayniiiil  <<(  the  money  and  uon-ri'ceipt  of  rents. and  neyativini; 
his  haviui,'  been  in  possession,  or  in  ease  be  has  been  or  is  in 
possession,  neirativinir  receipts  otlier  than  those  for  which 
credit  has  been  driven  in  the  account,  or  in  ea.se  there  has  been 
a  clmniTe  in  the  account  since  liie  takiuL'  "f  the  account,  show- 
inK  that   rule  4s4  ( // )   lias  been  complied  with   (ri- 

The  linn!  order  is  irenei.illy  y;ranted  on  an  i .r  (I'lrti  ai>pli- 
cation.  i>ut  in  sonie  e.isi's  notice  of  the  inoti'in  will  be  required. 
Thus  wheie  it  appealed  b\  llie  report  that  a  defendant  had 
not  received  notice  of  the  proeeedinixs  in  tlie  mastei"s  oflice, 
the  ease  beitii;  one  in  which  he  was  entitleil  to  notice,  notice 
of  the  motion  was  requii-ed  tobe  served  on  him  ui\.  and  where 

(r)  Sec  Sadler  v.  Wnil.y.  \\s.\\\\  L'  Cli.  ITti,  at  |>.  171;  Lees  v. 
Fisher.  1SX2.  Jl'  ("li.D.  L'H3. 

(?(  )  Sci'  I'm  II  &  Hoyles,  Practice  Fonus,  nos.  (il*;,  (iI7:  Holiuesled 
&  l.anciim,  Forms  and  Precedtnt.s.  2nd  ed  ,  nos.  5!»!.  ,5!t". 

(.r)  See  ndl  &  Hoyles,  Prarlice  Forms,  nos.  i;3T,  fi38,  fiSft; 
Holniested  and  l,an;:ton.  Forms  and  l'rec»denis,  L'nd  ed.,  nos.  5118,  5ft9, 
600. 

(;/)   Si'c  S'M3,  sitiiKi. 

(;)    Holmested,  Onlarlo  .liiriiraliire  Act.  4tli  ed  .  1»78. 

(ti)    Mcroruiick  V.  MiCoi  iciiik,  1S7J.  li  O.l'.K.  -HS. 
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there  has  hecii  aivat  .lohiy  in  making;  the  ai)plicatioii  notice 
may  bo  re()iiired. 

The  final  order  fur  foreclosure  may  be  rel'iised  where  the 
mortirav'or  sectis  an  extension  of  tiuu  .  and  reasonable  f,'rounds 
are  shewn  therefor  (h).  This  relief  will,  however,  not  be 
afforded  as  an  indiilfjenee  to  the  niort ^'a-ror  if  there  is  no  rea- 
soiiablc  exr-usc  for  the  default  or  whi'ie  the  security  is  insuffi- 
cient (t). 

Where  the  uiurtuairor  was  prevented  from  scllinf;  the 
property  by  reason  ,,f  an  improper  advertisement  jmblished 
liy  the  inort^'ajrcc's  solicitors,  six  months  further  time  waa 
yiven.  and  costs  wei-e  lefiised  to  the  mortKairec  (</).  Where 
the  morlLMsre  was  for  purchase  money  and  the'vendor  had 
failed  to  pay  olT  a  prior  mortj.'ay:e  which  he  had  covenanted 
to  i)ay,  and  the  defendant  was  prevented  by  the  existence 
of  the  piior  mort^'aiic  from  raising;  money  to  pay  off  the 
second  mort-a-e.  the  time  was  extended  (c).  On  an  appli- 
••alion  made  before  the  day  fixed  foi  payment  it  was  shown 
that  the  value  of  the  mortfrafied  property  would  be  irreatly 
enhance.!  by  the  c..nstruction  of  a  contemplated  railway,  and 
the  tune  for  redemption  was  exiendcd  for  six  months  (/}. 

So  l,,ntr  as  the  tinal  order  of  f.u'eelosure  remains  in  force, 
it  is  a  eoiiiplele  bar  to  the  riirht  to  redeem;  but  the  mortt:af,'or 
may  .ipply  t„  set  aside  the  order  and  to  be  allowed  to  redeem. 


(h)   rolllnsnn  v.  Jiffrr.v,   [ISOfiJ   1  cij    644, 

((•)    Niiiin.v   V.   IMward.-..  181'7,  4  Itus.s.   124;    ,Iones  v  eke. 

iMiK  '.,  Sim.  Sa4;   K.vrc  v.  Hanson.  184(1.  L'  Hrav.  4TS:    Pat.  >ard 

1S«7,  UR.  3  f-h.  203.  at  p.  212;  IdlnRton  v.  Trusts  and  Guara.ue.^  Co.,' 
1917,  11  A.UU.  337,  34   D.L.R.  Sfi. 

('/)  Gtlniour  v.  .Mj-.-rs,  1S«8.  2  Cliy.  Ch.  (Ont.)  17r>. 
('■)  G.  V.  V.  18ti7,  2  Chy.  Ph.  (Ont.)  33. 

(/)  Cameron  v.  Cain.ron.  1Sfi9.  2  Chy.  Ch.  (Ont.)  375.  S.-e  Ford 
V.  Steeples.  1844,  1  V.V.  Jiir.  pt.  1.  .-  .^.r-et  v.  0-Rp!!!v  ISfi.S  2 
Chy.  ih.  (Ont.)  270;  Cahuac  v.  Uurip,  1869.  2  Chy.  Ch.  (Ont.)  394^  " 
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In  Ciiniphell  v.  ilolyland  {(/)  .Icssel,  M.H.  .said  :- 

•Tlir  court  iiiadp  various  orders  Interim  orders  flxln«  a  time 
for  piiyni.nt  of  tli.'  money— and  at  last  there  cam.'  the  final  order 
which  was  called  forerlosiire  absolute,  that  is,  in  form,  that  the  mort- 
gapor  sliould  not  be  allowed  to  redeem  at  all:  but  it  was  form  only, 
just  as  the  orlKlnal  deed  was  form  only;  for  the  courts  of  equity  soon 
d.cid.d  ttiat  notwilhstandinj;  the  form  of  that  order  they  would  after 
that  order  allow  the  niortKa.aor  to  redeem.  Tliat  is  although  llip 
order  of  foreclosure  absolute  api.eared  to  be  a  final  order  of  the  court, 
It  was  not  so.  but  the  luortwiijee  still  remainid  liable  to  be  treated  as 
mortt-agee.  and  the  Miortf;a,i;or  siiU  retained  a  claim  to  be  treated 
as  morlBai-'or,  subject  to  the  discretion  of  the  court.  Therefore, 
everybody  who  took  an  order  of  fortelosure  absolute  knew  that  there 
was  SI, 11  a  riiscr.tion  in  the  court  to  allow  the  mortRagor  to  redeem," 

\\  here  tliiid  |);irli,>  |,a\c  tiot  aei|uii'e,]  ris.'li1s  to  the  pi-dp- 
ert.v.  and  tlif  niiirts.'a(ive  i-an  !)<■  iceniupeiised  in  iiioiicy,  tlic 
foteclo.siiiH'  may  be  opened  and  the  time  for  ivdeiiiplion  ex- 
Tended,    Ijiit   soiii a.>ioiialjie   (■\<-u.v   milst    be   sb.iwii    by   tlie 

apiilicant  I'or  noi   ,   .viiiir  ledeeuied  by  the  time  lixcd. 

Wlu'ic  it  ^va.^  shown  that  the  money  was  ready,  Itiit  owiii<,' 

to  illness  and  aeeident  ( Id  ii,.t  be  paid  at  the  cxaet  time. 

This  was  held  to  be  ,-,  siil'licienl  f;foiind  (/().  Keliif  was  f,'i'.cn 
111  a  case  in  which  it  uas  shown  that  the  mol■t^^•l•.'ce  had  fepeat- 
edl.\  stated,  before  an.j  after  the  decree  absolute,  that  he 
w.inted  the  moin-y  not  the  proi)erty.  tind  the  mortal j,'<>r  was 
under  ,1  reasonable  belief  that  the  iin)rtKii!ree  would  extend 
the  time  for  payment,  and  the  value  of  the  property  consid- 
erably exceeded  the  iiiortiraire  debt  ((1.  A  foreclosure  was 
opened  (.i^rhtcen  months  .ifter  the  final  order,  where  the  mort- 
(ratror  was  illiterate,  and  had  no  solicitor  in  the  cause,  and 
misunderstood  the  object  of  the  bill  which  was  the  only  paper 


<!i)  is;;.  7  rh.  n.  un,  ^t  p.  ni. 

(Ii)   Jimes  V.  Creswicke.  1S39,  fl  Sim.  304. 

(I)  Tliornhlll  v.  Manning.  ISr.l.  ]  Sim.  X.S.  451:  cf.  Trinity  Col- 
lege V,  Hill.  18S4.  10  o.A.R.  ns:  Scottish  American  Investment  Co. 
V.   I!iew,.r.   l.qoi,  2  O.L.R.  :i8!t. 
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Ncrvt'd  (.11  liiju,  the  value  of  the  pi'operty  appearing  to  be  three 
times  the  aiiiount  of  the  mort!,'Ut,'e  <lei)t  (,/). 

Where  there  has  bceu  aetiial,  positive  Irau.l.  and  not  mere 
const  met  ive  iiaii.l,  on  th(^  part  of  the  mort-acee.  or  where  he 
has  insisted  on  ri(,'ht8  whieh  iiiu.n  due  invest ijiation  are  found 
to  have  been  overstated,  this  relief  may  he  atTorde,!  to  the 
niortKa(;<ir  ( /.  i. 

Relief  has  i)een  i^ranted  even  as  ajiainst  a  purchaser  from 
the  niort-a^'ee  after  the  final  order  of  foreclosure,  but  there 
must  be  stron;,'  grounds  for  disturbinj;  the  j.urcha.ser.  Thus, 
if  the  purchaser  boujrht  the  huuis  within  a  short  time  after 
the  final  order  Wiis  made  and  with  notii'e  of  the  fact  that  they 
wei-e  of  much  jrreater  value  than  the  mort)jra<,'e  debt,  the  fore- 
closure mi-ht  be  opened  .is  a«ainst  him.  but  the  court  uould 
be  'lisinclined  to  interfere  with  a  |.ersoii  who  |.urehased  the 
lan.ls  many  yeai-s  after  the  date  of  the  order  and  without 
notice  of  any  circumstanees  which  mi-hl  lead  to  o|.(iiin-  the 
foivelosiire  (/), 

Where  'he  deerec  directed  foreclosure,  and  a  final  or,ler 
was  made  .lismissinj;  the  bill  instead  of  foreclosing  the  plain- 
iiff.  and  where,  furthei-,  the  repoit  of  tiie  master  allowed  the 
plaintiff  only  six  weeks  to  redeem,  although  the  decree  gave 
him  si.N  inonlhs.  it  was  held  that  these  were  .such  irregularities 
as  to  irive  notiee  to  the  purcha.ser  from  the  mortgage  that 
there  was  something  unusual  in  the  procee.ling,  and  the  moit- 
t-Miror  was  allowed  to  redeem  (m). 

The  mortgagor  must  niak.^  his  applicati.m  to  open  the  fore- 
closure  within  a  reasonable  time.  What  is  a  reasonable  time 
"ill  depend  upon  the  nature  of  H,,.  property  (n). 


(I)    IMatt    V.   Ashhridu.',   l(,i:5.   12  C.r    Vi:, 
1^17,  «   Hare  2l'f». 

(*■)    Patch  V.  Ward,  ISCr.  L.I{.  ?,  ci,.  j,i3 
(')   Campboll  V.  Hdl.vland.  1H77,  7  Ch.U.  166. 
{"!)  ^oiin.^idii   *.  .TiiliiiKion,   Issi',  !»  O.I'.U.  253 
(n)  r:\iiii.bell  V.  H()l;land.  1X77,  7  Ch.V.  Ififi. 


i:    sie  Fold   v.   Wa.'ilPil, 


M^MI  . 


ik^maS; 


! 

I 
1 


•'  4 
3  i    i 


464 


CH.VPTER  XXIV    FORKCLOSURE  OR  SA    .E. 


The  tciins  arc  iii  the  .ii^cictioii  (if  tlic  ((Uiit.  The  iiiort- 
2as,'<>r  must  siilisly  the  coiirl  that  lie  will  1m'  alil.-  tn  ivtiecin  if 
further  time  is  alluwcii,  ari<l  he  may  he  required  tn  pny  the 
interest  ami  costs  hy  an  eaiiy  ilate;  or  to  pay  the  costH  forth- 
with: or  to  tfive  sc<'urity  for  I'osis  in  the  event  of  ilefaillt   ('*)• 

The  fact  tiiat  liie  niortiraiiee  has  olitaincd  a  final  order  of  (' 
foreclosure  will  not,  as  a  c,neral  rule.  |iiielude  him  from  .•' 
suirii,'  on  the  covenant  providcil  that  he  is  in  a  position  to  re-  4 
convey  the  iiiorti:ai:ed  property.  The  mortjjav'or  who  is  sued 
on  the  covenant  acipiiies  a  ni  w  risrht  to  redeem,  althoimh  he 
has  partcil  uiili  the  c(piit.\-  of  redcniption.  and  is  entitled  to  a 
ivconveyancc  on  pa.xnidit  of  the  ileht  (/<i.  If  the  mort<;aji.u- 
offers  to  pay  the  inoif.Mire.  and  if  the  mortirauee  .Icclines  to 
receive  the  iniinry.  the  coiut  would  lesti-ain  him  from  after- 
wards suiiiu-  for  till'  mortuir.'c  deht  w/).  If  afl.r  a  mort!,'a>ree 
has  ohtained  a  lihal  order  of  foreclosure  he  has  mortiraired  the 
estate,  that  f.icl  alone  will  not  ileprive  him  of  the  i-iu'lit  to  mic 
f"i'  the  mortiiauc  money,  if  at  the  time  of  hrinL'iii'j  the  action 
!"■  tiii^  !-''i'l  "IV  the  nc'i-iLTaje  civat.'.l  l.y  Inmscif,  and  is  i;.  a 
iHisition  tn  reconvey  the  estate;  neither  does  the  fact  of  liis 
li.iNiiiir  ai|o\M,|  thr  premises  to  fall  into  tleeay  prevent  him 
f  om  M>  sniu',^'  I  /•  I . 

If  a  m.irlu'a'jvi'  obtains  fMrecl..snre  iicfore  i-eali/inir  on  rol- 


(")  S, ,.  Trinii.v  Cell,  ::r  v.  Hill,  1XS.-,.  S  O.R.  2Sfi:  Uolfnrd  v,  Yatc, 
is'.r,,  1  K  i  .1.  ,;:::  \V!:i,r,,.|,i  \.  l;el»ris,  isi;t,  7  Jar.  N.S.  li'ilS:' 
HiH\:Oil   \     .Mill  ;ir;i,  Is.Vi.   1   I'/',  Cliy.  fli.  27. 

<'■'»    i'CcklKiii   V    H;o(h,  !M.;.  :.  i),:,v,  :;i;i.  is  lie.   tni;    Pnl r 

V.  llMi.lrl-.  1^-.'..   -7  i:,:...     ::]'.■    Kinnaird   v.  Trollcii"'.  :','.)  Cli.It.  r,".i\: 

"•""'^  1;,'  '';""""  '  ''"'"■  ''■'''■  -''  '•'■■  ■'■'"•  C'laificld  V.  CnMiiiiiKliam, 
i^f'L'.  :'■;  ('.;;.  i.",:;.    .<;. .  ais"  ciiapi,  r  :■::.  .\,i,.„>  „,i  tin'  Cn,,,,,,,,!,  !iL'i.*7. 

as  !..  Mh  iririii;!,  tlir-  1!;,  !;!,.ri_-.u,.,.  i,.  „,,!  ,!ii,iiMl  10  .nfoicc  ilu> 
niv.ii:,iii  fiu-  paM.Hiit  iini.'^s  !,c  is  in  a  )iosiiioii  10  itsKtc  Ilie  mnrt- 
ra;;i  il  piiii^rty, 

(71    Vhin.'^.ii  V.   iraa;s.  1S7.">.  112  Gr.  i7!i. 
't'l     .M.ilif.li    V.    Hall^J^•,    Mlllilil. 
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lafpinl  sec. iii ties  lie  tln'reby  deprives  himself  of  the  benefit  of 

sucii  sfciii'itics  (s). 

§24.">.  Aitiint  or  judfiinnit  for  sale. 

Ill  Kii'„'laii<l  piioi'  til  tli(^  (  hiinccry  hiii'.rovtiueiit  Act, 
i8r)2,  the  coiiit  niinht  (Icerec  sale  instead  of  foicelosufe  in  eer- 
taiii  cases,  as  in  the  ease  nf  a  inorttjasie  of  a  dry  reversion,  or 
if  the  scciiiity  were  scanty,  or  if  tlic  bill,  prayins;;  sale,  were 
taken  pni  ciiiifisso.  In  the  case  of  an  infant  heir  or  devisee 
cif  tlic  niiirtLrai.'ni'.  there  would  have  been,  with  the  uiortjianee's 
cniiscrit.  all  ('M(|uii'y  whetlii 


b. 


more  heiicii 


sale  or  foreclosure  would  be 
ciai  I'm-  the  iiilant.  and  if  it  appeared  clearly  that 


a  sale  would  i>c  for  tlic  iienelit  of  the  infant,  .sale  would  be 
decreed  (I).  Further  jurisdiction  to  direct  a  sale  iiisteail  of 
foi-eclosure  in  a  foreclosuic  action  was  i;iveii  to  the  court  by 
s,  tS  of  the  rhancery  Iniproveniciit  Act,  liS'i'J  (»),  but  this 
section  was  repealed  and  l.n;;i'r  |)oweis  were  eonlerieil  u|)on 
tl 


le  court  by  the  Conveynnciiifr  Act,  18S1. 


r 


•r  til 


e  jiresent  practice  a  inortirau'ce  is  iisuii 


entitled 
bine 


com 
le  niort- 


to  judKHient  or  sale  at  his  option  (I'l.  lie  may  now 
in  one  action  his  claims  for  foreclosuie  or  sale  of  I 
tra^'ed  property  and  for  payment  of  the  inort«af,'e  debt  by  any 
parly  personally  liable  therefor  and  for  possession  of  the 
iiiorty:ai,'ed  propiTty   (»■). 


(v)    ii.vsDii  V.  Morri.s,  ISl:.'.  1  Hare  413. 

it)  Sec  111,,  i.oles  to  TiiDiiihidUKli  v.  liaker  in  J  \V.  &  T,I,.C'.  F.q. 
al  iM'.  !'•:.  •;:!,  as  to  tlie  stiiit  in,  nt.s  in  llu-  l,xt  and  as  to  tlie  presi^nt 
Knj^lisli  i,ia<liee.  c'f.  a.s  to  tli<  earl.v  pniciic,'  in  Ipper  fanuda,  .Mey- 
ers V.  Ilai  rison,  185t).  1  Gr    449.  at  p,  455. 

I")  15  A;  1<;  V.  c.  ,si;.  .s.  IS.  adopted  in  L'pp.r  Canada  in  itie  Ken- 
eial  orders  in  Chanrery  of  ls5:;.  Tile  power  tliiis  given  to  tile  Court 
of  I'liunriry  in  Upper  Canada  lias  been  superseded  by  the  larger  pow- 
ers conf.  rr.'d  by  tlic  pres.nt  rubs  hereinafter  referied  to.   . 

(I)  Fur  til.  exception;'.!  e  a.s,  s  in  wbieli  '.be  luortKUgee  is  con- 
fined to  one  of  these  rite.riiiei;,  =;.-,-.  gL'"!,  Vr-J.n. 

(I')   Sec  §232,  utipra. 


I'\ 


««  (  IIAI'TKIi    \NIV.   KOIiKCI.DSI  UK  Oli    SAI.I-; 

In  <»iii;,ri.>  till,  t'nriii  ,<(  rru|ni>i,.|iHiif  of  ji  wiii  <,(  siiniiiiniis 
'■imIiimI.mim.'  the  cljiiiiis   Tor  silf,   p;iviiirrit  nil. I   |M.ssr.ssioii   is  ,i> 

Tile  plaiiiiilT's  ( lalni  Is  on  a  iiKirmaui'  dated  iji..  das 

of  niiule  Ixlwccti  |,„    l,y  deposit  ot   nil, 

dTd.sl.  and  iliai  III.,  nioriwi;;.'  may  t)..  cntorcvd  la  sal,.  |  "/,-:,  ./. - 
i'i;,l  ,1.1,1  and  iiayiii.nt  to  ili,.  idalniilT  l.y  ili,.  d.f.ndani  i  .■rs..n:i|,v 
of  any   li:ilanc,'| 

II  ninin.lHilt  iiiuinftit  II,  ihs'ml  ,i,hl.  And  l.i  imcov,  r  from  >,,ii 
111,'  d.'fi'ndant  (.niniunn  thf  il,  rnuhinl  iiinniint  iilnnn  Ihr  n /,.  r  ,s 
cl'iniinl)  iiayin.nl  of  111,,  aiiioiinl  <tii<.  unil.r  a  (■.)v,  nam  l.y  lyoiij  in 
ilial  h.'lialf  cmiained  In  said  niort>;a.i;,.  {<,r  us  tin-  ,,i.s,   ,11,111  i  ). 

a<  iiumiiliiil,'  ;,„».vr.,,s„„i  ,.v  il.sii;,!  ,1,1,1),  And  t.>  r..|.o\ii-  ini- 
III.  .liai,.  j.ossission  of  tli..  niorltaf;.  d  |>r.'niisis 

An.l  lak..  nolle.,  llial  Hi,,  plalniiff  ..lainis  that  tli..f..  is  n.u  ,lii,. 
by  you  for  |irln<l|iul  money  th,.  sum  of  s  \it  .„,  „,;,/ 

and  for  tax,  s  (',)■  i,r..mltiiuB  of  insurance  „/■  ,,il,,r  mnii,  is)  ij,,  suiii 
'"  *  I  ""<t  for  int.  r.  SI  ilic  sum  of  .<  and  tlial 

yoi;  at-,,  liali!,.  to  !>,.  ctiarsfd  with  iMese  sums  with  sulis...|iieni  iui.r- 
.■st  ;o  l„.  rompul,.d  at  the  rat.,  of  per  cniiim  |"r  annum 

and  costs  in  and  by  Ih..  jiidum.nl  to  be  drawn  up.  and  that  in  d..- 
fault  of  paym.nt  tli.nof  uiiliin  six  cal.ndar  months  from  th,  i.m,- 
of  drawing  up  Hi,,  judnnuni  your  hit, rest  in  tli,.  iirop,rty  niav  h,. 
sold,  unliss  iMfore  the  tini..  allow,  d  y.ui  for  appearam,.  you  til,  iii  ih.. 
otii.e  within  nani.d  a  mtnioranduni  in  w  riling  entitl.d  in  this  action 
and  si;;n,.d  hy  .voiiis,lf  <u-  your  .solicitor  to  the  followinj;  eff.cl :  'I 
disiuit,.  th,.  amount  rlaini.d  by  the  plainliff  in  this  action."  in  which 
ca.s,.  yon  will  l„.  .nlitled  i.i  four  day.s'  iiotUv  of  th,.  takiiii:  of  ih.. 
acciMitii  iif  Ih..  aiiiruiiit  du..  to  th..  plaintiff. 

Th,  n.liowin.u  is  a  description  of  Hi,.  mortj;ai;..d  pf..|uis,s:  {s,i 
mil   ih  Ml  ipl,,,!!   .sii'1,1  II  lit    fi,r   n  iiiilnilinn). 

Nnl  ■•iil.\  iiiav  sal,,  lie  ,||.|.|v.(l  in  an  a,.li,,n  i',,].  sal,..  Imt  in  a 
f.uvi-l.iMlii  a.-lN.n  .ju,lijiii,.|it  iuii.\  lie  .■nteivil  I'.u-  sale  at  til,' 
instane..  ..itli.r  .n'  a  il.lrii.laiit  li.\  uril  m-  ,,f  u  .{.■lVii,|aiii  ,-i,|,i- 
ci  in  til,,  master's  nilicc. 

It   is  pf.iM.I.-.i  ill  (liitariii  In    rules  4i;i  an.l  4(;-_'  as  t'.ill,n\s: 

Mil.   Uh,!,.  a  d.i.ndani    hy   writ    in  an   action   for  for.closur.' 

d.siivs  a  sale,  but  do.s  not  otlierwise  d,sir,-  lo  d.  f.  nd  Hu-  acii.m    lie 

shall,  uiihiii  111,,  time  allow.d  for  app..aranc...  til,,  and  ».rv,.  a  m.iii. 

('■)    As  to  III,,   -special  .  ndons-nunf  id'  the  wrii  of  summons  in 

untar;,,.  .^i-,.  5_':;.',  nn/ini 


Hi^ 


^.«K 


|:m5.  action  oh  juuomknt  for  salk. 


oramluMi.  .iiliilid  in  ilir  iuiion, 


to  III.'  folUnMim  iff.  (I :    "I  il.siii 


sale  of  llic   iii(irlKai;nl   iircniisis   instead   of   foircloHiirc 

pay  Into  coiirl   ilir  .sum  of  ifso  lo  met  tli..  ..xprnscs  of  llu   s;i 
tliirnipon  tin-  JikIkiiu  nt  shall  lie  cnlrrid  fo 


and    shall 


and 


ir  sale 


UI2.   A   iMison  iiiadf  a  parly  In  il 


a  sal,-  shall   make  a  similar  d.lx)Sit   h.for..   Ill 


cilllid.  and  oldain  an  order  which 


II-  masii  rs  oilic,    and  d.-sirlnu 
(■   masiir's   rcjiort    Is 


Int;  sail-   instead  of  foreclosure,   and   Ihen-iii 


may  I.m'  issue  on  in'tuviin   direct- 


credln;;s  shall  he  had  and  talti 
first  instance  for  sale 


ion   all   siitisi  iiiieiit    pro- 
•ti  as  If  tlie  Jtidjniunt  had  t.i  i  n  in  the 


A    1; 


•I'  ile|iiisit   than  .tM(t  eaiiniif 


I  >i' 


is  luiiviileil  liy   iiile  4(i4  as  folic 


liilt    It 


»«l.      (1)    If  the  pl.ii 


any  adult  defendant  di  sirins  the  sale    1 


miff  |iri  fers  ihal   the  sale  In-  c 


thereupon  notify    ih,.  d, 


•ondiicled  hy 
may  so  elect,  and  In-  shall 


iiiiikini;  the  di-iiosit  shall  he  inlitled 


fendani    of  such   election  and    11 


le  di  fi  ndant 


lo  a  return  ihrreur. 


niakin 


(:')    In   oilier   cases   the   master  shall   deal 


lis  reiiort. 


with    the  di-ijosii    il 


The  fiiinicf  pfiictiee  lit  Out 


•  li'fcilii.ltlt 


JUKI  «,-!.>*  thill   if  an  infani 


ill  a  fdtci 


iisurc  aetidii  an  iitiler  nf  rilVr 


to  (ictcniiiiii'  uht-thcf  fc 


mure  to  his  ai|vaiilai.-e  at 
I 


eticc  Wdiilil 
Techisuio  (If  sale   \Miiihl    be 


III  if  it  well-  I'liun,!  that 


Ulllllll 


ic   iiiiiiv  advantnircniis  a   sa 
qi'ii'inu'  any  (]o[i(isit    i ; ). 


f  \Miiilil   lie  iliiietcil   wiihiuit   fe- 


ll  is  iinw  l.|n\l,ie,l  l,y   |-„|,.  4(i:!  as  toll 


«»»,    Where     then 


may   reipiire  the  jiid^niient    t 
posit. 


are    mfant    defendants    the    olllcial    mairdla 


o  he  for     sale  without   making  any  di 


In  a   I'dfcclosiiri'  acti 

.jlllleillellt     fnf    fll|-(.el,,sll| 


III!  Ihi 


I'l 


lllllll 


IS  usually  eiilitleij   ti 


e  unless  a  ileremlanl   I 


i.\   writ  i.r  ailileil 


O/)   (  nt.o  V.  .  lose.  ts;.,.  s  (,.,.,!.  :!:!:   see.  however.  Uiml-n  and 

anadiat    Ix-ar      ,      ,,.ency  Co.  v.  .Morrison,  1S7;.,  7  O.VM.  t.^.i.  « ,.ere 

»nd  r  a  fortmr  nn-   the  opinion  was  e.xpre.s.se.t  ,hal  an  order  tncn-as- 

n.  Ill-  atuoiin,  re„„ired  as  a  deposit  mi^ht  1.,.  niade  hefore  the  order 

for  sale  wa.s  -f-Ad   upon. 

from'^t   '""r""  '    ''"'^'^'■'•"'"'  '**•=-■  "  ':'■•  "-'■     Where  i,  appeared 
rot,   the  evidence   taken    hefore   the   nu.ster   that    a   sale  w„„,d    not 

[an^Vu'  ■^1'"""'  1  "'"■  ''''"'"  if^'^  '■''"'■'•  foreclosure  was  decreed. 
Uind,d  liankinj,'  4.  Loan  Co.  v.  Anderson.  1886,  3  M.R.  -70. 


1 

! 

1  1 

Si        '• 

It  • 


ft 
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Al'li.!:   X\IV,   K()HK(U)SI  HK  Ol!   SAI.K, 


ill  the  ii.,,nI(|  \  i      sks  t'lir  -ali    jiih!    i  cxiMpt   in  the  rast-  of 

an  lii'iiiit  ill  h'l  claiii  iiKilus  u  ilciinsii  I'lPi-  thi'  cdsis  nf  the 
sale  I  r/;. 

It  is  uIho  ]irii'  ■  !fil  1  •     nil'  M\:)  ,s  follows  (  ^  i  : 

4«.V  The  niur  >  ,-u  ^^iH-ruU  ^ij  .llraln.i  iiilii  r  liilort'  or  after 
Jiiil;;tih  nl  ilircci  n  <••  ■  u,v,.iid  of  ii  !.>ri<|iiMir>-;  ami  wiilioii  r.'- 
\loii.sl>  (liliiiiil  li  ,;  liif  rit'i  Hies  of  i  ncuiiibr.inn  rs.  or  kUIii-  Uie 
unuiil  or  any   I  i       lo  iiOc,  i 

'I'lir    I'lpjic  I         ;     tl.r    (,llp\i>.    Ill    Jl>    til    inilrlillif    ;l    •.;i\,-    <,\  '  ■  '       ut 

ilrlrililinilii;   [i.  ii  .       i\,:        i,-   .asc    iil'   nUc    Iim;'-     .'!•»? 

Ii.iviir,'  all  ii'liM  i.ij  p. .,.1.1;.  aiiii  Irs  i-iaiii>  In  in.,-  pi.-l  .jy 
1,1  •■'-'!•  i'iiiii|!j-li  til  ..KMiii)  i '  ■  A  '  ■  'f  ]ir  >•>•  ri  .Ji^cil,  in  \\  hii-li  ■  isi' 
tli.  IT  uill  III'  nil  ii:i-r-  t,.  I,   i:  I'uiii      th,.  ]iri(irit!,'s  |i.  '    cfn 

till   iitliiT  ii|iirtL'a'..;i.rs  u  i. 

If  a  siil)st'i(iiiiit  nil'  !..M<_ti  I'  !  _;^  an  Mnii  ai.'l  ni.k- -,  a 
|irii'r  nu'i  l!;a-_'i  r  a  [lail.'.  tin  !  mrr  u,i,  I-  '  :  ti>il  tn  ll.■^ 
ri'jiil  III  1  riji'i  111  tile  lallii'.  I  >iiai!y  tlir  priiii'  m  ituai:''-  uiii 
I, lit  111'  a  [larty  at  all  anil  \ul|  iml  I..-  al'lrrh'l  li.x  ll  |.riii'i'r.l- 
inv's.   anil   a   •    ;.     in   tlir   a'-1>.|i    \uli    laki    rl'li'i't  ji  i-i    tu   liis 

III'  II::".'!'  i/  .  Tlir  Mll)Mi|l|i  lit  111  ■■.•:  iri'  i'..  ■•;  .i  -  piail.^ 
tit;     ih.t   M'kii  -^  III  riii  ■■111.  have    ,  .v^       as  airaiiis!    iIh    I'rinr 


I'D   Canaila    hifr    .\ssiiranci-   in  Vanrr.    1'mi!i.    J    S.I.U.   39S: 

cf.  1';m'.  Isiiir  Life  v  i'ri  .•^ini.ik,  l''ii>,  1  ■-  1,1;  ;,1,,,  .Miili.^or  \.  Ili_-ia- 
Mivi  I.  I'll:,  :,  iM.i;.  .;.ii   ( s.isk  i. 

ill)    rniji  r  ihi    lai^iisli  Ci.',  ..'y:;!'     n  l^-i.  s.  J,",,  « li  'h  ni 

l.ir;^'il  Ihi'  I'lusi  r  of  tin   iipiiit  t'       rdi  r  a  .- .  ilu'  nuv.    r.    "'aliit 

|.i-iivi:^inii  III  Ml.  IhaiH-'iv  ir.Mu.ii,  ',t  A.  ,  ,  .,  it  lia.s  In-i :  li'lii 
tli.u  till  niiiri  may  m  a  fun  riiiaiiic  aiii„ii  oriiri  .i  .-ale  at  an.\  nmo 
hifiir..  till-  t.iri  I  iDsur,'  lias  Ir  i'i)ii:>  al'Miliil.  .  riiiuii  IJaiik  of  I.Kinii  'M 
V.  lii:;rai'i,  l\s.'.  .'n  Cli  1'.  n;:;.  !  lit  :u  .M.iUiiiilia  it  lu'..-i  b.-.  n  lii'iil 
thill  Ihi  iiiiiii  has  no  |io\w  i  'd  i.,.  i-r  un  out'  r  ii.r  .siilc  aflt-r  a  <locr»i- 
fur  till!  1  hiMin  ixi-'''  h.  ih.  mil  :  nt  of  all  par'ir.i  in:-r''-'il  and 
ihiiC  th.  li.  <  n  •■  i',ii;l.l  I,  .iiiiil  oilly  oil  a  ;•■  hiiinn;;.  (riflr  Foiiciti 
rrancD-i  aiiialii  II  v.  .Si  ■       /,  l^'i,  j  .  .\|  |;     ij^,, 

''  )    .-^tiahaii,  l,a«   nl  .Moil-    .^i  s,  i:ncl  i  ■!-.  p    1-7. 
(i/)    Si  I-  S-"4.  •'/;,)-,/. 


>«_. 
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ICIII       il< 

,1)1,^ 

■    siliiil;:' 

■  P. 

■cln-dll  , 

:is    I-T  . 

;i<;  iiiis 

01'         ^i 

-t  (./ 

''li.l, 

'ICO     i: 

|>oi 

Mlf'tioi 

111- 

•i.r, 

IK.  insli 

n.     rt^.,,!,,.,.   ,,    ,      ;,ltlli,lljf|l      r  ,1  HUl>s..:llcllt    I I  .•c    I-   IlluHirht 

ml..  <Mr  rt  by    i       i.'i   tiMtij.  ,'.•(■  suiiiir  r..r  I'.ir.-,    .sur.    Ih    uiny 
ohf.ini  -T  g,tl,      !      mjier  (<'nnH. 

\«    n  i;if  .aw  ■  t  a  .!  iil«nipiit    inr  f«ii.  i-loHiirc.  .jii.lirinent 
{in- ^   I.,  may  b.    vith-tif  ji  'ciVrt'iir      f  th.-n- ,,-.•  no  .ubs.-.|,u'iit 

••'I  !-.'.. ,,v     ,,r       .fh  B    rrf.M,.    ....    if    tin.,,      ,,.,  .v,,,u,.„t 

II  I'liii  cr.s 

If  whnu.ur  is   ''-..r  ... -h  ;i   irfircticc  ;i.s  to  -ihsc- 

(rm-.-.  .1     ..'s  ill  tlu'  miiM.  I- 8  iifti'     will 
!    i:  '!■  h:ol  under  a  .jiiduii  r 

hr  il  pir        ,.t   of  the  111 

■f  H'  nts  ;in.|  tin-  lil;i        i-'s 

I'oi'  'iOw.-viT.    ilic   :  ,u;il 

'^IX    nil  :ii    1  ill.    ;i|!  Ml'c    for 

liiin-    liy   writ   ;i      !   hy  fhi'  siili    •.|U('nt 
tti.  inslfiiil  (if  .T  ]ioii!tinir  s    .-ci'ssivi'    hiys       '•  ro- 
n  tho  pnse  of  a  .jinlin.'.'nt  fi.r  forpi'l.Mnv. 
Hi     >  iii;ii|i'  iniilrr  ii  .inili;ini  nt   willmnt  n, 

till'     niiislcr's     rijHirt     i.i;i-sii.-int     to    ;  ..„l 

"    "•'■  fi'tVn 'iPP.  a  fiiiiil  hmUt  .     >i;ili- ni;iy  lu>  i; 

villi.)  li\-  rill,.  ITS  ;is  follous: 

•  >'■  '  -iii'-nt  (liroois  ;i  mil.,  on  il.fjiiilt  in  iKiyni. 
i-in  li.'.  and  an  order  fur  salo  obtainid.  ili.    |. 

Iii.  HI,  III,.  a|i|irobatiiin  ..|   ilii.  ina.sliT,  and  ll.i    <:u. 

'i      l>"i  .as..  nion..v  into  eoiirl.  lo  tli.    t     ,|it  „f  ilie  aHion. 

■'    ■    "i-il     ar..    jnilu'iiipnt   for  snip  ol.tiiiiKii  on  |iiiipi|.,.  ,il- 
'"'■        '"'  'I'  i'li'lMiiIs  .-i   poriiiij   ,,f  six   hi...itlis   for   i(.,|pirili!iiiii, 

(')    raniM.,-!!    v.    M,li,„isall,   ISSii.   :,   o.A.H.   nun,   S.C    siih  n<.m 
■■!'•[>..      Ill  V.  Caiiiiihill,  i.ssi.  r,  (•;.,     ,...ii.  r,,,-;    Wallac  v 
'■1-.  --    \I.R.  68.  1  D.L.R.  70. 

"''    ~-"  «;■''■■  ■■■■'/'"..   uliir,.  11,,.  fiiniis  of  jii(K.|ii..ni   ar..  ..-ft  out. 
roc.  liur.    r.ir  nl.iaininL:  jiid.miii.nl   is  i.iitlint.d. 
-V  SSI':;;  ff..  SKI,,;,.     K,,r  form  o:-  r.  |.,,rl  iind.r  a  jiidmniiit 
'1.-.  «....  Holi.i.stpd  4i  LaiiKlon,  Kiirni.s  and  Pr..c,.d,nl.s    Jnd  td 
iu>.  I' :.".. 

I/.  I   .\s  10  tli,.  ai.i.litation  f<.r  th..  ..•,l,.r.  ,.f.  jlmi,  supn,.  as  to  a 
final  oidi-r  of  forpr]o..!Mrp. 


or    iHiil. 


Sina' !. 
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I^N,  „.  s,,..,.,.l  .•ir,-un..stnno,.s.j„,ljnno,.t  f,„.  i„.,n...liato  w.!,.  with 

-MU  .MVM,.  :Mlav  ,•,.,•  n..i,,,,,,,i.,„  ,,.,v  1...  ,,,„,..,,  without  ,1,0 
.-i-M.,  01-  ,lH.nw,r,..,,,,,.  ,;,,,„,,,,,,,,,  Hu.c.ons..n,  of  th. 
-I...,„„.,„  ..,„.,.,„,,,,„„.„,  ,.,       Tha,   ,.u.  ,,n,,,..,,v  .  whollv 

""•"■'"'"••"-a.,  tha,  ,1„.  iM,..n.s,  h.slM...„  in  anvars  roP 
•''-Oy,.ars,/K,,.H,l,.  n...,.a...,|..Ma,,.  isi,,s„rti,.i..,,,  ,„ 
■•-l'>^.'  II.-  Hain.  ami  is  .i-lnmratm^  ( „n.  ,l,at  W  a  s,,..,.ial 
'--M.  ,•,,^i,,s,aM,...,hol,,,i^li,.^of,.ai^vayi„th,.vi..ini,vo,• 
""   l-,.ls,  a  ,av..,H.al,I..  sal.  ,.an  U.  ,„a.l..  UM,  a.v  sp..c.iar.-i,- 

'■"""' ••■^"'••""■111,,.. .si.lHv.1  I,,   ,lu.  ,..„,.•.  „n  a, pi,. 

fiitioii  I,,.-  iiiiiiiclJatc  sale. 

"  iM'.-ovi,i..,|  i„  (.ntaii,,  l,y  ,„l..s  4:!S  tr.  as  f.,ll,.«s: 

..    M,l.l  ...Uu.r  b,    p„,,i,.  ,„,,,.„.  ,„,,„.,  ,„„„.^„  •'"•■; 

:;:.r:r:;:::r''"''''^ ''"'''''*  ^•"^'' - ----^^ 

•;«».  Th,.  ,,ar,>   |,avi„«  ,|,..  rondn,-.   of  ,(,..  .sal.,  shall   brln.   into 
"..n,a.s,..,.s, .„;,..,  a, Iran   a,h..,.,i..,„.,n,    CO.  .In.i.  s„al.  j"« 
la)     Ih,.  .»h,,rt  sly!,,  of  caiis..; 

!';*   '',"",'"■■  '""  "  '"  •""■«"""'■'•  "f  ""  "■■'l.r  ot  (tu.  ,■.„„•,: 
(<  )    llr..  iiMi,.  and  plar..  of  sal.- 

<-l)   A  shnn  ami  ,n,..  d.s.rip.lo,,  of,,,,,  property  ,.,  1...  sold- 

'•■»       '"•  '"■;"->'■■  I"  »I,1,.M  ,1,..  prop..r,y  is  ,o  .,„  sold.  wl,..U,..r 

^hari:"''^'^''"'"'''"'''^''^''''''"''"^^ 
(f  >  ^^1-'  ■■-•■M-.ion  Of  ,„.   purchas..  ,„on..y  is  ,o  ....  paid  down 
i      «a.v  .„  d..po..„.;„,„  ,„  „,„„  ,(„,„,, ^  ,in„.s.r.ad  wl,..thor 

:"..:;:;";;;;.*;.::"  ""'"'''^'' '''-'  -  -  "■•  -"  -"■  - 

"Mini"'"""   "'""   '"■"■"'"•  ^'■^••'•v..  l.id   1,  shall  1...  so 


(')    I'oM.r  V.  Ilarv.y.  isr..^   )   p.C    J    4,  .s    r,., 

'"   ■'""""'^'"l.  of  Ha yn  V.  .Sn-wnson,  ls77.  J.S  (ir    I'.s     Ww 

man  v    .-^.if,,    ik.;i.  ?,:\  n..av,  .'L':' 

(A)    Fiisf,  r  V.  Ilaivfy,  sninn. 

"t   N'.wtiian  V.  S..|f,..  stiitrn. 

<M)   Rl«n.'y  ,.  F^iM.r.  IS.in.  I  Cr.  ir)S 

'")  .•<\vift  \    Mlnl.r.  I.ST''.  l'T  i;r   -.'i; 

(".    Kor    for,,,    of   adv.  r,is,„„.n,.' s...    „„||    4,    „„„„,     p^., 
f'.rn.s.  no.  .;:,..  l|ol,„.s,..d  .-  U.„..on,  :.>nd  ed..  no.  10.%V      ' 


«:"45.  ACTION  OK  JIDGMKNT  FOR   SALE. 


4fil 


(ID   Any  i.urtloiilais  in  which  th,.  pror.oscd  conditions  of  sale 
(iifftT  from  thr  standing  conditions. 

4t»  l"l>on  111.,  r.-tiirn  of  ih..  aiipolninirnf  lo  s<ii!..  th..  adv.rtis.. 
""■"'  tl,..  >nasl,.r  shall  also  fix  the  fimr  and  plac..  of  .salo  nani..  an 
.■itirtion...r.  «h,  r..  on,.  Is  to  b<>  .■niploy..d.  «ivo  diivciion  for  puhli.a- 
lion.  Iix  111.  ps.t  pric  or  r,.s..rv..  hid.  and  niak.-  ..v.rv  oili,.r  neces- 
sary :irrans.'.inint   preparatory  (o  th.-  sale. 

m.  Th,.  siaiulini;  ,-,.ndilions  of  sal.,  shiill  t,..  thos,.  s.i  fonh  in 
form   no.  .'.l'. 

K'.riii   till.  .Vi  is  as  fdllnws: 

f^'iiivliiifi  rutuhhuns  i,f  .Villi', 
1.  .\o  p.rson  sh:.ll  advanc,.  1,  ss  than  .Mo  at  anv  hiddine  under 

'^ ■  """•  ''••"■■'  '"•'"  *-"  "•  »n.v  l'i(l<linu-  ov..r  ^.--mm),  and  no  person  shall 

r,-iniri   his  hiddlns. 

■:.  Th,.  hUh.M  l.idd.r  shall  he  the  purchaser:  and  if  anv  dispute 
arts,,  as  to  th,.  last  or  hluh.st  hidd,  r.  th.-  prop..rtv  shall  he  put  up 
ill  a  former  hiddlnR. 

^.  •.  ."  parties  to  the  action,  with  th..  exception  of  the  vendor 
land.  ,.■,,„,„!,  nni,  nnrlii.,.  tnixfi'is.  „„,„,,.  ,„•  „„„,,,.  ,„  „  ,„,,„.„„■„ 
.iiliiiiliiin).  shall  be  at  I;   .  rty  to  bid, 

I  Th,.  purchiuser  shall,  at  th,-  tini..  of  sal,.,  pav  down  a  diposit 
in  proportion  of  .«M  for  ,.v,.ry  ?loo  „f  ,h..  ..iirchas..  nion,.v.  to  the 
v.nd-.r.  or  his  solicitor;  and  shall  pay  th,  ivn.alnder  of  the  pur 
oha.s,.  money,  on  the  rfay  of  next;    .ind  upon  such 

P.ivni,  nt.  th..  punh;us,.r  shall  I ntiihd  to  the  convevance.  and  to 

lie  l,t   Into  possession:    th..  purchaser  at   Ih..  time  of  sal.,  to  sipn 
.in  aLieenient   for  the  completion  of  the  purchase. 

•V  The  purchaser  shall  hav,.  th,.  conv,  yanc.  pn.pared  at  his  own 
•  xp.ns,.,  and  tendir  the  same  for  execution. 

<'  If  the  purchaser  fails  to  comply  with  th,.  conditions  afor.  said, 
or  any  of  them,  f  ,-  deposit  .ind  all  oth.'r  paynunts  m.id,.  ih.r.on 
sli.ill  be  forfeit.-d.  .,nd  th,.  pr.iiils.s  nuiy  1...  r..s,)ld:  and  the  d,.fl- 
rifncy,  |f  any,  by  such  resal...  toseth.r  with  all  charges  ali,.ndinp 
Ih,  sam...  or  occasioned  by  the  d.faiill.  r.  are  lo  b,.  made  sood  hv  th,. 
di.faiilter. 

448.  All  parties  may  hid.  .xcept  11.,.  party  havInK  th.-  conduct 
Of  th..  sale,  and  except  any  trustees,  asents,  and  olli.r  p.rsons  in  a 
Ildiiciary  position. 

44».  The  ina«l,.r  or  his  clerk  shall  conduct  the  sal.-  where  no 
aiictlom.er  la  employed. 

444.  The  purchaser  shall  at  the  time  of  sale  sltin  an  apreement 
to  purchase. 
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at    h<.  l„„o  of  sal,.,  and  shall  for.hwi,!.  1,,.  paid  by  him  into  court 
In  the  nam.,  of  the  i)iirchas,r.  ' 

™,c,;^:y-r::",=r;-:";,r:;:;r-::,r- 
«;';;„";:;;:;;■::,: "•■"■ " -"  -  '••■ """  •<-' "' 

Koim  IK  p.  ;-).'{  i.s  jis  t'ollmvN: 

/'''li'irt  on  Siilr. 
l>m-.„ant  ,„  Uu-  jud^in.  „..  ..oaring  dat,.  ,ho  dav  of 

^;.  i:;;^  :;'::-;;r^;;:M.i::'.;r:r'r":-  --^ "— '- 
-vd..,„,h.,saM.,d^:;;-;\i-\;rL^^^^^^ 

^;t5^ -?=-••  "---^^^        -- 

and  ihc  adjannt  rountv  and  viiluLirs  for  n^  th        . 

«:,';'":'".;:™  j,."^  '"';*;-■  ■ ,■""":■  -■.•«^> » "; 

«  ..|.i.™„„.n  I,.,  „„.  ,„,  ,„„  „„„„^    ,„„|,.,„-..r).  ,iM  .«,n 

-."-;;:™:!::;',r„;:rr ;;;::- ;:::,-- 

r.r ,:;;..::""" -  ■"■  ■■■  '■■  -""••' "  - 

dnc.  ..         .  ''':■;  :'"""  ""'"•"  '"  "■•■  '-"■•'>   "avlng  ,h..  con. 

d..n,.,.  .n,;T  no    lO*;';  '  "  ''""^""''  ''"^^  ''"•»  ^-^ 
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4ti3 


for  Ihf  (IdiviTv  lluivof  to  liiiii  may 
or  iii)on  the  application  of  the  vendor 


be  made  upon  his  application 


A  rc|.()ft  (.1.  sale,  tlioujrh  only  a  ropoit  that  th 


sale  for  want  of 


ere  was  no 


'iuijcr.s.  is  a  ]■( 


and 
jii'lfj 


lf(|iinTs  eiiiiliniiatii 


i>nfiiiiiiiiij  siifh  a  rc[p.iit,  uliil,.  it 


'I'ort  that  niMv  he  appeaied  from 
And  an  order    made  hy  a  loeal 


und.T  ride  .-.Oli  nnr  appealed  from,  and  -rantii..'  f 


was  neither  ediitirmei 


delailil  III'  p;iyineiit.  was  lii^hi 
I'liivisioii   is  also  made  h 


oreeloNure  in 


to  he  had  ((/). 


■  ide  47S.  all 


pa'  nient  of  thi'  |uirel 


iilready  ((in.ted,  for 


lasi-  money  into  eouft  to  the 


the  act  ion.  and  rule  47!)  jirovid  s: 


ir<'dit  of 


470.  Till'   piirrh 


ise   money,   when   .so 


paid  out  of  court  in  payment  of  wh 


paid,  shall  he  applied  and 


plainiifr  and  the  olh 


;it   has  been  found  due  to  the 


prioriths.  together  with   siil 


nciimlirancers   (if  any),  accord 


?e(iuent  int.rost,  and  siibst 


!int,'   to  their 
■iiueni  costs. 


1 1' 


ol 


"   piirehasei-,   instead  of  jiayinsr  the  moi 


ooses  to  pay  it  to  the  ei 


leiimhranetM's 


ris!<  as  to  the  elai 


I.  he  d 


ley  into  eoiirt, 
oes  so  at  his  own 


ins  f 


>f  oil 


to 


ll  tl 


er  |)ersoii.s,  as,  for  instanee,  a  eli, 
le  surplus  (>•). 


er  payahle  oiii  of  tl 
!•■   niort.,M.,ror   makes   tl„.  .leposit    for  the 


ilViliL'  a   s;ile  inslead   of  foreel 


purpose    of 


■sale  ail'  more  than  suH 


losure.  and  the  proeeeds  of  the 


suti 


"'K'lit  to  pay  the  suh.se-pnnt 


'■lent   to  [.ay  the  plaiiitift"  hut 


are  iii- 


eneiimliral.eers.  the 


IS  lint  entitled  t 


)a  return  of  the  deposit  Imt  it  must  I 


111  ivdlletioii  of  the  s. nd  morti;a).'ee's  eh 


nil  '•t^'u (.'(•!• 
X'  ajiplied 


im  is). 


(erlaiii   lands  were  sold   under 


a  nioilfrai 
niortiraire. 


!or  an  amount  in  exeess  of  that 


decree  in  an  aetioti  upon 


due  under  the  first 


*.o  mention  was  ma.le  in  the  deen 


"l'iin.\  elaims  to  whieh  the  sal. 


■e  or  ii 


t  th. 


Ilk 


qiiently  transpire.!  that  th 


""ul.l  I).,  suhj.'et.  hut  it  suhi 


'aid  tax. 


On 


lere  was  a  lartre  amount  dii.'  f. 


ii  mo, ion  t.)  distriliiite  th 


ir  un- 
le  m.in.'y  in  .•.nirt,  tlie 


('/)   Hol)ert  V.  CaiiKhell,   I'lO.-),  6  O.un.  381. 
(r)    Hyde  v.   Rarton.   1880,  8  O.P.R.  205. 
(?)  GzowsKi  V.  Heaty,  ]!(7!i,  X  O.P.R.  U6. 


!«: 


Ml 


i>;) 


(  H.M'TKU   XXIV.  FORI-XLOSIHK  OK  SAI.K. 


Ijr    *. 
If 


f 


|>l.rrl;;i.scr  cl.iiini'.l    lliat    llic  ;illl it    (■!'   lliisc    l;i\rs  slnmld    Ik- 

paiil  nut  ,.<  tli|.  iiiiiil  ill  CI. nil.  It  UM.s  hi'l.i  tli:it  umlrr  th,-  |,;iii.l 
'I'll  lr>  .\cl  :i  |MircliMM"r  taki  s  tilli' Mili.ii'i-t  la  iiii|iiiiil  ta.scs.  ami 
lllf  -air  ill!  icl'dlr  was  Mlli.jrct  In  ail\  aillcMllil  illlc  I'm'  la.NcS, 
ami  I  lir  |iiiivliaM  r     as  ii..|  cnlitlcil  in  lie  i-ciiilnii  -nl  ii,  ics|iii't 

lIll'ITcif    {t  ). 

It  is  iMiividccl  l)\   rule  4S:!  as  lolinws: 

lH;t.  If  111.'  i.iircl.a.s.'  nioii.  .\  is  mil  .siillni.nt  Ki  pa.v  wlial  lias 
li.'.  11  fdiinct  (In,.  10  tile  !iioil;;a.i;,i  (ttli.rc  the  iii«rt;;aj;iir  (ir  p.rson 
liahl.-  to  |.a.v  ili.'  ri.lil  Is  a  (lif.iidaiit ),  li..  .-^Iiall  he  .nlill.'tl  on  an  ex 
li'irh    a|.|.ll(ation.  lo  an  nid.  r  for  ilii.  |..i,  lu.  ill  of  ih.'  ditici.  ni  > . 

1  li.li'i-  this  rill.'  the  piaiiilil"!'  n  av  nlilaiii  an  ..fd.r  i'..r  pay- 
in.  iil  i.r  lii.'  il.  Iil'.  1  (■>  l)_\  an\  .li'l.ii.laiil  ulit.  is  |..Ts.iiially 
liiil'l"'  111  l':i.v  >  II  \  ami  iiia\  a\ail  hiinscll  ni'  the  lailc  iii  i.nl.-r 
til  ..litaiii  paviiH'iiI  111'  tile  i-nsts  i.j'  tli.-  ift'cri'iici'  ainl  sal.-  aial 
iiitciisl  siiirc  tile  .imlmiiiMit  at  the  cdiitract  rati'  1  ci.  In  nllicr 
n's|iriMs  an  i.r.l.-r  iiii.li'i'  lliis  rule  is  iiiilnccssai-y  if  tlic  Jii.l'.'- 
111.  Ill  .•..iitaiiis,  as  is  usiiiiliv  tlic  casi',  an  niilcr  {'..r  pi  rsniial 
paviiiriit  li\  any  ijclViidant  wlin  is  iicrs.iiially  lial'lc. 

Willi.-  a  sail-  lias  li.i'ii  attcin|itid  ami  lias  |ir(ivcd  ali.ntivi- 
an  111'. liT  may  lie  iiia.lc  in  .•liaiiilii'i's  for  t'.irc-l.isiii'c.  Fdrmcrly 
It  sri'iiis  that  the  iiKirttraiinr  was  usually  alluwcl  tliicf  iiiontlis 
fuitliiT  tiiii.'  I'nr  rcli'iiiption.  Iiiit  it  has  liccn  hcl.l  that  the  tiinc 
is  siiliji'it  til  the  discriliiin  ..t'  th.-  i-niirl  in  \  i.  \v  cil'  all  tlio  i-ir- 
(•iiiiislaiii-.'s  III' till- casi-  I  »•  I .  I'lihaps  miu  li,\  aiialniry  l.iiulc 
!>!•.  mil'  tiKiiilh  will  he  thi-  time  alluwcl  in  .-vi'iy  r:i>i-   ish 

Wlii'i-i  a  |.cisiin  haviiii.'  tlir  .•iin.liift  nl'  a  sale  iindi'i'  an 
i.iilrr  tiir  sail-  ha. I  lici-n  t'.iund  In  \h-  a  Inislf'.  uilli  a  li<'n  fni- 


(/)  I'aniKlii    l'(  I  iiian.nt    Moriirai;.    ('orporiilion    v.    .Martin.    l!tii!l, 

■:  S  I.K.  472. 

(II)  Si.'  rliapti  r  L'3,   Aitmn  un   Ihr  Vonnnnl.  5J21. 

(I)  Assmiiin^'  Uiat  th.-  niori;;a>;i'  providis  fur  iiayinnit  of  in- 
tinst   at    til.'  ciniracl    rat.-  aflt-r  difaiill.     Sii-   cliaiitcr   ZU,   Inlmwl, 

(II  )  Srarl.it  v.  Itlrmy.  1H!I3.  Ifi  O.V.U.  L'S3.  and  cas.'S  ttiin-  cited. 

(--)  liiiiiii, ;;!!  d,  unt.iri.i  Jiidi.  .iiiir.-  Ail.  4Iii  .(I..  ia;r.'. 
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4ti5 


a<l 


liim  f 


v.-.n.vs.  it  WMs  )„.i.|  tli;,t  his  ,M,sit 


y<m\  the  I, 111 


I'lai-y  n  iiii.i.v  „f  f,,n.f.|, 


i<"i  as  a  trust.'.'  .i(i,,iri'..,I 


v-'iiiri''  Is  rniiiji'il  til  lift 


iMirc  wliid 


I'T  an  al 


I  a   rimrt- 


■"i'''"ii   lia.l  liri.n  iriiil 


""■'i^«'X'il<'.  l.ut  that  a  ft. M' a. sale 


Ni  mmI\ 


"^'■r  'III  his  nun  In 


III    \aiM   the  tnisti 


'<•  Has  at   lilici'tv 


111   il--  .lis.-ictidri  all'iw  h 


1''.  ami  that  t 


.\ 


I"  '"  iMii'ciia.sc 


'i'1_ 
'i''  '•<Mii-|  iiiiirht 


( .'/ 1 . 


llliT!Lr;||.r,.,.      institlltcil 


iiMii-l-.-iLT,..  aiiil  ,,„  II 


i''>n'rl(isiir<'   pi'doo.il 


lll!.'S     Mill 


II'  a/.tilicatiiin  ,,f 


l<'i-  a 


'<i<\>'V  fill'  sal, 


"as  iii.-iilc  niih  i. 


"IC  nf  th,.  ,|,.C,.||,1 


Willis  an 


a\.'  to  tl 


I'lii'  aiiti 


'''"•■"'■'I  '"I'i.lat   th,.  sal,'  sax..  l| 


i'llilV  to  hill.     X( 


'I'l  l\Miit\.(i\ 


l'''"'|'il"l'  i"i-  ihat  sum.    u, 


I'  •••■iifs.  aiul  fh,'  laii.i 


'«■  |>laiiiiilV 


•'i  ajzciit,  uh.) 


hiiickfil  ihiwii  tr,  the 


'■"■  -i'"'-'-  l"f"i"  nl„,m   th,'  ai,|,| 


■I  "I"  a[i(.li,-atii,||  ,, 


'•'iiifii'uj  the  sal< 


'■"iilirm.    () 


tiir,'  i,|-  tl 
»».is  km 


II 


iif'lK'al.  it  w: 
'II'  priii.ci'tv.  the 


I'l'i-atmu   was  ma,!.'  i.'f 


.1  thai 


lls.",l    to 


haviusr  rc^'ar,!  tn  t 


II-  na- 


I'l   Iri'aliii'j'  it  a.s 


'I'lWii  uas,si,,„„.,.,|,.  ,},.„  ,1 


'""I'iMit  l.iil  au,l  for  whi,-h  th.'  lan.l 


no  sail',  aiiil   r,.i'i,s 


III"  •■oiii-t  was  w 


ai'iaiitci 


also  h,'i 


"iifirmatinti.     ! 


'Ill'  .^ialc  shoiiM   |„.  , 
'•l"sir,>  ma,li'   (:), 
A  motimi  |,y  th,'  n! 


"■"•■v"'-.  that  n.isnhstantiallii.lhaviu.rl 


i-''at,'ii  as  al 


t   nan 
n'Pii  made, 


'ortivc,  ail, I  ail  onlcp  f„r  f 


or.' 


t'.ii' 


a    II, '\(    ,1 


ly   aiul 


.'iLTo  action  fi 


^-oil-lit   fi-,,,,!  sal,'  II,  |-|,r, 
up,iii   111,,  -nai'iil  -if 


plaintiff  in  a  nioitj 
'   •"•"   'I'i'oi.nt,  anil  to  .■h.n-..  th,-  ,',.|i,,f 


•r  an  n'lh 


'i-losllr,',    u; 


'III  lit.   III,. In-  uhii-l 


a   s,'tll,']|i,nt 


I  m.iiM'v  ha.l  I 


'"■"•' -^"-'i'''.      It     u.,s    |„.M     II, 


1^  oi,|„,s,..l  liy  th.MJ,.f,ii,|ant 
'"'  i-"iii|>i'''mis,.  after  jiKJn- 
"'■''   I'"''!  »"  th,'  plaintiir,  the 


lia.l    iiia.le  .1,.|' 


I'lll    ir 


'"    if    th,'  ,l,'fen,lant 


I    I'av  iiM'iits 


till'  iiiimo.|ifi,,l  iMinhii  ,,,■  ,1 


iiiortLTairor 
111!/  to   the   aiire.uient, 


f'"iceal)le.    Such 


II'   iiioitirai;,'  existe.l   aii.l 


m.'ist. 


ati  airan.,',.|  a'lil  sh,,ul,|  I 


•I  ■'^  otli.'e.  an.l  i,„|  |,y  in,le,,e,„|, 


was  en- 
III'  iiiv,'sti!.Mt,M  in  the 


■'It  iitiiration.     Th,'  matt 


")    Htilton  V.  Justin.  irtiM,  ; 


Tr,  niliard.  ISfiy,   f 
'-»   f'an.'rin    l 


■  R.  4  Th    r,3T 


"  I.R.    .13.  fojlowins  T, 


■■1'  p.  r,4B. 


er 


■nnant  v. 


■!'K.  JrA. 


'.rnian.ni    .MortjiuK,.    ( 


'"'■'""■atiisn    V     Jp==,..    isf,s. 
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ClIAl'TKlt  NXIV.  KORFXLOSURE  OK  SAI.K. 


had  |i.is.si'il  into  .jiiiliruicTil.  iiiicl  tin-  mily  enntcst  wa-s  .is  to  licxv 
mm  li  \\:is  line  ainl  jiavaMo  in  icsimcI  nt'  tlic  innrt'_'a!.'i'.  liaviiiL' 
rc^raril  tn  llu-  ai'iaii;.'rim'tLt  inanifcstofl  in  llic  cinicspoiKlcnci' 
and  (Icaliiiirs  siilisiMpiciil  to  tli(>  master- 's  i-cimrt.  It  is  t'urciL'ii 
to  till-  [i.ilicy  ot'  the  .lildii-aluii'  A't  lo  coiilciiiiilalr  new  lilii;a- 
tioii  iti  siicli  a  case  as  this  (</). 


M 


5'J4ti.    l-''iri  iliisiin  iiii'l  ^iil(   iDiih  r  III!  I.mul  TiUi  s  .\i  i^. 

In  Ontario  it  is  piDxidid  liy  tho  hand  Titles  Ai't,  Ii.S.(  >. 
rtl4.  ,-.   iL'd,  >.  :;t.  as  follows: 

;ll  Siilijicl  lo  aii.v  intrx  to  ItU'  contrary  on  tin'  nL;i.>-i(r  tlic 
.-fKi.siirid  oNMii  r  of  a  rcdistcnd  (•liart.'u  may  cnforri'  it  liy  forcclos- 
urt-  or  Sill.-  ih)  in  tho  sanif  manmr  and  iindi  r  'lie  saiiii'  riniiiii- 
slanc.  s  in  and  undiT  wliicti  lif  miplit  i-nforci-  tin-  •.■■.\\\\<-  if  ili,  l:nid 
had  linn  lran^^fl■rr^■d  lo  him  by  nay  of  mortgam  .  siil)j'(l  id  a  jirif- 
visa  lor  re  driMiition, 

I'llilrr  tilis  M'cticill  tile  [itoi-c  dllfr  U'V  olitaill  ill'-'  I'li;  iT!o-.iin' 
Of  sale  in  the  cjisf  nf  a  ciiar'^'c  iiiidiT  tlii'  l,;uid  Titirs  Act  is  llir 
ofilinary  iiroi'rdiifo  discussed  in  iln  t'"re'_'oin^'  |iiifiions  ot'  ;liis 
cliaiiter.  It  is  to  iic  oliscfved.  Iinwevef.  that  in  the  cisi'  ot' 
a  conveyance  of  the  IcmI  estate  hy  way  of  tiiof1'_'ai:e  in  the 
old  fonii.  tile  inofti.'au'ee,  after  foreclosure,  retains  the  hiral 
estate  discliaf'.'ed  from  the  miirti:a'/or"s  e(|iiity  of  re.!eiii]i|  ii.ii. 
On  the  ntlier  hand  as  a  chai'.'ce  under  a  stalut"i\  chari.'e  lias 
not  the  l(  iral  estate  Imt  merely  a  lien  uii'Hi  the  laml.  lie  does  not 
ohtain  till'  le'_Ml  estate  hy  the  final  nriler  of  foreclosure.  thou'_'h 
he  ma.\  suiisei|ueiitly  liecHme  alisoliitely  intitled  to  the  land  by 
troitiiiir  himself  registered  as  the  iiroprietor  (i  i.  It  is  pro- 
vided hy  land  titles  rule  27  as  follows: 


III)   Mcrollum  V,  Tasion.  If'iil.  1  o.I.  li.  L'lo 

(6)  The  word  "sale"  in  this  sertlon  r.fcrs  to  sa!i  under  tin  di- 
rrollon  of  the  court  in  an  action.  Sale  under  ilie  power  of  sale  is 
provid'd  for  hy  s.  H.",  Ser  (tiapler  HI.  SdU-  iiiulir  I'nwr  uf  Sale 
|S45. 

fe)    rf    Wiltlanis.   I),:il    I'rop.ny.   ■']kI   .d  .   I'P    >'"'..   i:.54 


S1M6.  THE  LAND  TITLES  ACTS, 


27-n)   In   ihf 


467 


')}■   till.   r.'cisl.Trd  owner  of   t 
:pon  Uic  appliriition  of  i 


pv.-nf   of  a  forcrlosiir..  or   sal 


closure  or  f=al 


he   cliarK,..   tli 
lie  person  entjiNd  t 


le   bejni;  enforc^J 
le   tiiast.r  of   liiles   shall 


Hie  rei;i.s(,r.     The  .if, 


anrt  on  iiroper  proof, 


"  llie  b.  n.  Ill  .,f  ,hi    fore. 


I'l 


•  nlr>    whioh  he  considers 


i<-ant  Is  fo  leave  wi 


I'lake  all   nenss 


It)   th, 


"■y   enirj, 


111  Aliiiiit, 


th 


liiins.jf  eniltled 


to. 


i^lc  are  tu< 


r.'!.'iMrati.,n.,f.|ee,isi.n,|e,-fheI, 


>!'  titli 


»*,\Nteiii.s  .if  I, -I 


k<'}.'i.s1rv  .\el 


1MU.S|,T    a     ,I,;,fl 


I'lL'l.sll-Jltilltl- 


■^  mi.Ier  the  Rou]    I'rapn'iy  .\cf.',| 


•\^»lei,i  ,11,(1  the  rrcw  sv.sf 


I  eirisl  rafiiid 
l<'si','iiiitr.|  as  the  ohl 


(I 


""i  M.i.ler  the  ohl  system  t 


•  ■111   resiK^etively   , ,/ ) .      |„   ,| 


le  ease  ot' 


"suro  I) 


f  :«!(•  is  ven-  si  .lil, 
'lit  in  the  ease  of  lands 


he  I>r(iee,|i| 


'■"'  ill  aelioMs  {,,r  i 


^'alutiirv  iir( 


!ir  ti.  that    iiivi;ii| 

'imler   (he   lieu 


|.i(.ee,|i,re  is  |,rovi,h'.|  f,,,- 


•iikI  I  hero  is  no  stat 


f'lilll'se  to  I 


"■  hail  in  tho  alt- 


lltol-y  Jiiovisir 


(>  ro- 
ll'-' 'II   Ontai-in 
f^ysterii  a  speeinj 
■  iii'l   for  I'oreelosnre. 


Hi    ex|ii 


'"'■'^^■ly  aiilhori;/ 


"I-   ^aie.       Whetl 


Tliative  to  ti 


IIIU'   IT 


'k'I-.    ill    the   al 


'"•  '•"iirts  I'm-  foreelosiir. 


'■"lilts  have  jiTisiliet 


f>silic-e    of    e\|,ress 


s:>\o    in    1 


i"ii  til  <'iilertairi  act 


I'l-ovisjon.    the 


'''>-I'i'cl    of   |;|, 


ahoiit   uhieli  th 
'i'Tstaml   uhieh    it 

"''  If'JIslatio!!    i|.    .^i 


•lii    llll.ler   the 


ore  lias  l>. 


ilifl'en 


Kins  for  foreclosiire  or 
\\>^t.in    is  a   <|i!e>fion 


iK'e  of  oi)ini 


IS  necessary  to  I 


'I'iiii'iii  and  t 


lave  reeai-d  to  t 


inilol 


o   uti- 
le eoiirse 


Th. 
Real    I', 


liiiid  titles  sxst 


'[••■ity  Act  of  \> 


'•111  "as  intro,luee,|  in  .Manitoh; 


"as  siilist 
t'Tia.    ujih 
slatiiti 


"  '   "hieh.  as  !■( 


the 


initial 


t 


>•■  same  as  the  statute  tl 


■I'Wirds  niortiraircs. 


an    llii|Hirt:i|it 


I'Xei'ption    t 


nil  in  foree  in  V'ic- 


Mtainei 


I'T'ivisions  author 


'»    IX-    noted    l,it( 


Th 


lis 


i/iiii 


I'^^i    !'ro\isioiis  li<'in<r 


sale  li\  tl 


the    |, 


•'seiil   statnit 


"■"'•what  siniil.ir  to  ss.  ||,' 


iiort'' 


ainl 


"/I    exee|.t   f|i;,f  the  , 


-^HlM.-t    l"thes,„„rxisionordireet 


)l  oee( 


<li 


II!I  of 
ii'-'s  were  not 


inn  of  th 


I''  n'f,'istrur. 


('/)    See   rhi 


('  I    See    Willi 


ll'"'!-    III.    1.(111,1     Till, 


''»    As   to  the   hi} 


i"iiR.  KinK's  ni 


V    li7,v.   SfM. 


I'^nch    Act. 


National  Tnisl  Co..  1 


s^or.v  of  the  .Manit 


V.   Ilox.   l<tin,  44  (■ 
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CH^VPTEU   XXIV    KOKIX'LOSIKK  OR   SALK. 


In  18S'J  foricUisure  aftiT  almrtivc  sale  was  aiitliori/t'd  hy 
provisions  siilistanfially  siinilar  ti.  >.  I'Ji'  of  tin-  pivsciil  stalule. 

Ill  lS!t2  a  statute  was  passi'tl  rii|iiiiiiiu'  in  i  ITcit  that  the 
niaiinc:-  in  wliich  a  sale  slioiil.l  he  con.liicH'.l  as  well  as  the  con- 
ditions of  sale  shoiiici  lie  (Ictciniincil  l)y  the  roirist  lar. 

In  \'M)()  \\u-  statiiti  was  yv\\s,;\  and  put  snhstanlially  in 
Its  prcsiiil  form,  and  it  was  cnactid  that  the  mortLML'ce  luiirht, 
after  default  and  the  >;ivini,'  of  notice  in  accordance  with  the 
statute,  sell  in  such  manner  as  the  rc!.'istrai-  nii^ht  direct  and 
suh.jcct  to  such  I'onditious  as  tlie  rcijistrar  mi'„'ht  thinli  lit  (/i). 
Oth-r  iniportanl  chaU'.'cs  ui^rc  made  liy  the  statute  of  I!I(HI. 
A  section  coircspDiidin'.'  to  s.  1|i;  ,,f  tlie  pnsent  statute  1 1) 
was  inserted,  providiiti:  in  elTc.'t  that  every  first  mortsrairee 
shoulil  hav.'  the  same  riirhts  and  reinclics  as  if  tlie  le.jral  estate- 
Iiad  been  vested  in  him  siilije,  ;  I,,  ;,  provi.so  for  quiet  enjoy- 
ment hy  the  m.irti;ai.'or  until  default.  A  similar  section  wa.s 
contained  in  the  \-ictnrian  statute  which  served  as  a  model 
for  the  .Maiiilol,,,  Statute  of  l.ss.-,,  |,ut  it  lia.l  I.een  omitted 
from  the  latter  statute. 

I'licr  to  hum;  I  here  uas  no  express  roferenee  in  the  statute 
to  an  action  f,~v  f,,ie,.|,,siiiv  ,„•  sale,  as  distin-ruished  from  sale 
an.l  foreclosure  in  the  J^md  titles  olTice,  Imt  ih.Te  was  a  pro- 
vision .  ;i  that  riothin..'  in  this  Act  shall  take  away  or  affect 
the  .jurisdiction  of  any  competent  court  on  the  t'round  of 
fraud,  or  over  cntraets  for  the  sale  or  other  disimsitioii  of 
land  or  n\.r  er|uita!)!e  inteiests  therein,"  In  the  year  min- 
tioned  the  provision  just  .pii>i.'d  wa-  .  nieudeil  hy  the  addition 

Ci)  For  a  roniparison  lieiwon  the  provisions  of  the  Manitol)!' 
Saskntcliewan  and  .\lt,r;ia  slatiitea  as  to  sale  [iroc.dincs  in  •  - 
reclslrafs  ofllre,  sc  SJ!7.  'nira.  The  .lUeMlon  whether  a  nior'KaK  • 
may  validly  .slipiilute  for  a  contractual  power  of  sale  If  discu.ssed  in 
chapter  St.        'c  iiniiir  i:,ii,r  ,,f  Sal'.  S.'!4.'-,. 

(I)   Tills  .section  Is  <)iiotrd  in  full  In  chaiiler  lo.  i'.>'j. 
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t  ";;■  "'■";"  -■■'  "7  '"■«»•.-.,  „or  .h«ii  „„,,„,„,  „,„,„i„^ 

•«'  -n  ,,r  ^,n.,ose  through  ,„.,,,,„,,,,„,  ,.,;^  ./"^^  ^'•^'"^ 
'  '"''■••  "><•  statute  as  amrn.lo.l  in  IMO.i  i,  „,,.  (,'..1,1  ,.,■..  tf. 

::r,rr::'::r;:r";;. ----- 

i^Mio  ot  a  fcrtif  cate  of  title   in  tl,  """"tf  thi 

>••"•' --.however.  ,..,,... n,.       ,,„,'""";  ""'"'^"'' 

-'H.,,„.ts: ..„ ;::^.:;""""^r '■'"'" 

Plir-llv  irives  bin.     /,    t.  -•xpn-s.sly  or  inj. 

'•""I  ti'les  omee  (m).        "  l«'.-eclosure  iu  th. 

•Ha    L^.,^   Titles  Aet.  ,,,,.,,,,  i„   ,^.^,^,,^^^^^^^^^^ 
'         •   ^--^'-v-t  Terntone.s  .lifTer  fn,,.,  the  IJe,,  Prolt 

.    '^""*^"""^'J"-l-..on  upon  the  eourts  to  entertain 


.■itM 


'•'•'I    Ullliani.s  V.   Ilox.   Jo; 


li  Can.  SCR.  1.  reversing  19  .MR. 


«hai,i..r  l„,  su'.K  ,v„„r,',.  '  ''  '''^"  **"'   I'assapes  quot.^   1,, 

"!•    ^1"  ft    ?.4-,     s.n-i    T  •  ™<' <  iin.idian  Tornns  Svs.,to 

and  Fr„,,.„t...  ,,,,3,  ..  M  R.";;;^';';  ^l:;^:^'^  ""•  ^"••*^   «»  Alario 


\     4 

.    ii" 
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CHAl'TKH   XXIV    FORECLOSfltK  OR   SALE. 


aciiuns  for  I'dtvcli.suri'  orsili'.  !>iit  in  ntliiT  rcsiiccis  thf  st;itutC8 
of  Sii.-.k.itclii>\\iiti  nriil  Allicrta  [.nto'iit  iiiiiiiy  ixiinis  nl"  similar- 
ity with  till'  .M.iMiluh.i  >t;itiitt'  its  rcifaiiis  the  rcmnlifs  i>|'  the 
111  M-tii.iL'i'c  liy  iFiiM'.'f,|iiii.'s  in  the  I.iikI  titles  (inici'. 

Till'  iaiiil  fitli'-,  s\striii  was  iMtroi|iic«'tl  in  ihc  Nnrlliwrst 
TtTiitcrics  iriclii.rMur  llir  |ii(sciit  |pniviiicfs  of  Saskatchewan 
aiirl  Allierta.  hy  a  •loniiiiioii  statute  of  IhHi  on.  lii,ier  this 
Nialiitr  a  iiini|._Mi.',c  had  a  power  of  sale  \\hii-|i  iiiitjht  he  ex- 
ereise,!  wiihi.iii  the  sii|iei\  Ision  or  .lireel  inn  of  the  reifistriii- 
or  a  .iii.li'e  ami  aftei'  aliortive  sale  foieehisiire  nii'.'ht  lie  olitaiii- 
eij  on  ai'iilii'atioii  ti>  a  jiiilLre. 

I!.\  the  J.aii.i  Ti>l-  Aet.  1>>!U.  a  new  i.iiiieiple  was  intiv^ 
'lueeil.  A  |M,U(  r  ol  sah  \\;,>.  as  lieloie.  con  fe'Tei  I  U|m:|i  |  he 
lUorlL'aL'ee,  lii.t  the  pl'i  .■eicliliLTS  v.e|-<'  nuele  sill.Jeet  to  the 
su[ier\iNioii  nf  a  .jwdL'e.  A  vale  eoiihl  he  made  only  iiimhi  the 
■  lireetioii  .■:  a  juiln  an. I  siilij.ct  to  the  eon.lJtions  w  lii-li  hr 
iiiiirht  imiHise,  ami  a  transfer  to  the  ptireliaser  eouhl  h.-  ret^is- 
tei-ed  only  afti  r  eont'inaation  of  the  sale  liy  a  jiidire.  Fi.re- 
eloMii-e  i-nuhl  he  nhtaiiied  after  all  alioiiive  sal-  u|ion  appliea- 
tinn  to  a  judire. 

in  I>!IS  the  existiiiu'  statutory  provisions  for  sale  and  for 
f(.re,-i..,iiiv  were  lepealcl  and  >.  T.">  of  the  statute  of  IVt4  was 
replared  liv  the  l'n|ln«inL'  10  w  seetieti.  whieh  was  still  in  t"..|-ee 
uhen  the  ,,,,siii(es,.f  Saskat,-h,  uaii  ami  Alherta  weiv  in  \'M):, 
sepaiat'd  fMiiii  the  N.Tlhwe.t  Territories  ( o )  : 

75  I'lec.  rdlML's  111  I  nfiirr,  |ia.vni.  ni  of  iiidiirss  smircd  l)\-  ninrt- 
Kiiire  „r  1  ,11  iinilir.aue,  or  to  i  nf.inv  ,|,i.  „h<,  rvanc..  of  ili,-  eeveiiants, 

("I     \s  to  thi.  IH-ti.rv   ef  il.,    siili:-, m    Irtjshition,  s.e  Ur  Sun 

l.iri  AsM,i.-,nr.  (•.,.  ami  \V.,li„.  r.  fHH.  jr,  I).|,,l{,  117:  I),mii;I.-i.s  v. 
Miini.il  l.il.-  \vsuiaiir.-  Ci...  i;ils,  k;  .\,1..R.  IS.  :\X  D.L.U.  45fi,  S9 
I)  I.  I!.   ■Ill,   r.v.is.il  In    i!  ,.  ShiTiiii,.  Ci.urt   of  Canaiia.  >!  On.   i:il8, 

xi'l'   nun,     .Miiiual    I. If.    .\>siir,-:iie,.  c,,,    v.    I ^las:    Tli.ini.   Tlir   Can- 

ailian    TuiriMs    .■^>:i,.ai.    pi.     :!hi;.    :;ij.    niT.    ami    a| lulix    II:     Sc.lt, 

Torn  ns  Till.-   M..r(-a:'-.s.  |i|..  i;;  ff. 

(")  I'hi  !  •Aisinri  in  illnMinli  u:is  i-iireiMn..i  jp.  il,,.  U;!,,!  Tillrs 
\'l  ■nau.ii  in   l;.p,;  ,,|  .arli  nf  tl,i.  ni  v\   pnu  Im.  s. 


«-'":  Tin:  i.ami  titi.ks  acts 
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aer.M  m.niM,   m.pulaHon.s   or  (..nditlons  rout  .in..H     „ 

or  .nrun.branr,..  „r  f„r  ,.,..  s;,|,  ,     Z.  Zi  '""'   nmrtgaRr 

b.r.d.  or  -o  for.doH..  „.„    ...  „,  .    „'"""^  ";"^'*'"*'''''  '"  " '"='«°- 

or .u.o„ ,„.. ,...., .nor,.a..;;;:\,r  ::; t:,:zt'"' ■" 

r-.l.v,„  or  dischar.,.  any  land  from  any  sue     n .    '    '        '     ^^'  '" 
'  .1,.   „racUo.  and  [.roirdur..  of  ,1...  ,a,,,  ,„urt 

'''•'-••'•'    MVM...  ,.,.,,.,  Title.  A..t.,f,lu.Wit.,r;..s  the 
---1-n.l.n..    ,,.,,,,,.,,,,,,,,,,,,.,,,. ,,,„^^.,^,^^„,,^ 

''•■'•'••'■■''  ^'''-'-"  tk.  N.rtlnv.s,  T.m,..rM.s  I,., ■,.,.,..■,  M,,,.,,,,. 

->   ---:n,,,.  ,,,,,1  ,„  th.  Yukon  Witory  i„  ,,,..  IVnitonal 
"""     (/'•.  .uul  (h,.n.  is  no  provision  in  th.  stat„l..  for  for,- 

'— n..o,.sal..,„.o,.....,li,„.sintlH.  lan.l.„l,.sort r  .uulor 

""■  ■"iiiMTviMoi,  nf  tlic  rraistrar. 

IM   S;.si<.„.,u,.,,,    houvvcr,    ,„   the   l.;,isIa,ivo   session   of 

"  -'  -«  sn.nons  u..;v  ,.na,.,c.,i.  s„l>s,an,ially  sinul.r  to  the 
-.-MS  ^Un.h  w..n.  ,-o,.,,l,.,Mn  ,s,,s.  ,,,,,, ,,,^,  ,,,,,  ^^.,,  ^^j 

"■':''.'""■"■  '"'•''  •" """'-^-.  '•— r.  to  h.  suhjo,.,  to  .Iu.  su- 

f-v.s,„„  an,    ,i„o.,ion  of  „„,  n..,.trar  .ns,,...!  of  a  juicje 

'■■  :77 '''r''''^''-'^-''-'''^-^  to  .,f,... ,,,,,, ^ 

■    ••""'^"'•-■'-'"•iWl.un..    si> ll...ha,lan.l,ak.n.n 

7'"'  "'"^  •■''"'  ••"" ''■•'  ••>  M.I.s,it„tin.-  the  wo,.,l  '•„„,■■  for 

•--;i->.^.ll/^n,,l.:s,.,.,,.,.vi,.,,,y,,,e,.a,,,;Tit,.s 
•\''l-  l"l.,,s.   l(l,.asfol|ous  (,,): 

lOT    I'Mii,    diiiKS    to    onfiirf..    •  .... 

-<"■-.:„...„,„,,,„„,,„,.;"'     .„;„„;;:    •>; '>"-">^  —.Hi  by 

•■n:inis.  a«r,.,.,„..,„s    sli    „l  ,,  ol..s,.rv,,n,v  „f  ih,.  roT- 

"•-■Ml  or  „.  „„.,,l„-v'  .  1  '""  '"""'*  "'"".'",...1  or  ..ncm- 

r-oma  ,n„r..a.'.    n,  n  h       h      '"   '"'•""'   '""  '^'■^'^'""-"   '=^'«J 

A    ,no,„.^,.„    ,„,,    „„.,.^f..^^    ,^^,^^,   ,,r,H.,...,,„^,    f„,  ,,,,,  „,. 
'■'■'■'""■'"'"•'•'"""- ■-■""■- ■t-.,.on|iM.,o,|,..,.,,,,,i..e 

O'l     K.S.C.     I'iik;.    r      llli      ;.      (,ri 

'V)    i;'17    (I'nd  .s,,ss.)   c    lis. 


.•';a,i»L.-T< 


V-: 


(  llAl'IKIl    WIV    KOKKCI.OSI  I!K  OIJ   SAI.K. 


Jiii.l  |.r.«-r,|iir.  .1'  hill  cinrt  ,,r  •.,  Hi.'  I.m.l  lilirs  >.|1|i<-..  iin.lt-i 
Milu'l-x  isiiii     il'  I  he  ii'tfiMli 

In  Alhci  1  until  I'lH  iM.  ,.h,ih..',.  uiis  luji.lr  in  ilii-  sliiintc 
iis  iV;.Mr.|s  f..i.v|.isur.'  i.r  s:il.'  pi  ...■.■...iiiii.'s.  .'iIhI  M!.-Ii  |,rn,.n,l 
iiiL's  .•..Mtii.ii...|  I..  I„.  ifH\,rh-.|  l.v  til  .."ii.Tiii  imixish.M  l.v 
uliiili  a  ii|..Mi;,iu;i.  w.ih  ..lili...,,!  t..  li;i\r  r.c.iirv  t.i  Hi,-  r.iiirl 
(<>v  iliis,.  ivni.Mli.s.    Til.-  Kc.r.vj.viiiv.ir  S.ilr  Ad  „(  |!(|4  .nitli. 

""-''■''    I"'"' 1'"^'''  '•'  '"•  tak.-n   ImI',,,-.-  a   inaM.r  In   .•liaiiih,  is 

I'lll  in  IfU:.  ihlM  >tj|tillr  w.-is  Tvpla.MNl  \<v  ww  |.|„visi.  us  .,]•  ||„ 
I.an.l  Tiil.'s  Act  aulliMrizini.'  |>r.M-,r.liiiL's  fur  sal.-  ami  li.iv- 
'•l.'sniv  tu  1...  tak.ii  ill  III.-  Ian. I  lill.s  .,lli.-c  im.l.r  iju-  sup.M-- 
\  i^ii.M  .,1'  III.-  i-cuistrai"  ( ft) . 

Til.-  AllH-rta  slalutc,  s.  t,2.  .-ontains  a  i.n.visi.m  similar  t.i 
s,  m:  r  ih..  Saskat.-li.-wan  staliitc  i/i.  with  llu-  f..ll.m  iiiir  a.j- 
lilt  Minal  c'.ius.'s : 

l'i..vi.|.  ,1.    li..».\.r,    lb        wl„t,     |.r.. (-.,.. lings    in    r.  s|..  ct    .,f   any 

iiM.rmao    „r  ,u.i,iiil.iaiii .    h.m-  alr.'a.l>    1 n  or  b,  r.afi.  r  sliall  liavr 

l".ii  .•..lu'ii.ncd  ■■  ..I.r  III.  i.r.ivisi.ins  „r  ili,.  n.  m  I.iII„uIiii.-  s.  (■ii.,ti 
(in.  :i..  |.r.M■.■..|llnt^  in.l.r  llils  s.rlion  l..r  ilu-  .nfor. .  m,  ni  of  th.- 
rov.nair  |.,r  |.a.vii,.n!  ^!lall  I..-  ooiniii.  n.-.  d  or  If  .■oiiini.  im,  a  shall 
lie  .•oniinu.fl  iiniil  th..  n:  ..li,.s  |,r..vi.|.,l  l,y  th.-  n.  x.  foil. ,»,!,:,  s.-r- 
Hon  ai..  . Ahaustfrt    (i  ). 

C:)  Wh.r..  any  aiii.in  or  proc.  dinn  hiUM  li.-fort-  th.-  dat.-  ..f  tho 
passiny  of  this  miIji^. ni..,,  h.-.-n  lak,  n  or  shall  ih.-r.aft.r  bo  tak.n  in 
any  ro.irt  .  .ih.r  iind.  r  th.-  |.rovisi..ns  of  this  .s.-ction  or  to  .  nforr.- 
Ilu-  ohs.-rvanr..  of  th.-  (-..v.-nants,  a;;r...m.-nts,  sllp.ilaiions  or  rondi- 
'...lis  .■..main.. I  In  any  aunrtn.  ni  f..r  th.-  sal.-  of  anv  land,  and 
p.i.-ional  Jii.l^in.nt  has  l,.-,.n  or  shall  1».  ohtain.d  th.r.in.  no  ,.x.- 
ciition  »hall  issii.-  ih.r..on  until  sah-  of  the  land  ni.ini;a;;.d  or  .niiini. 

h.r.d  or  aun.d  I sold  has  h.^.n  had  or  f..r...  losnr.-  ord.  ic-d  and 

l-vy  shall  .h.n  h.-  mad.,  only  for  th..  an,..iint  of  ,h..  jiidinii.  nt  or  niori- 

(/)    Wass.m   V.   Hark.  r.   IfM.'.   ■,  S\,M    ::.;i.  s    li.h.lj.  SS. 

(.V)  Th.-  siihstanilally  similar  pn.ViM.ais  ,,r  th..  Manitoha,  Sas- 
kai..h..«an  and   Alhcrta  sialiil.s  arc  disru.-s,.!    ,n   Sjl.i,.   :;4S,   infni. 

(I)  Th..  word  "may"  (as  in  th.-  Saskai.h.'wan  slaliit.  )  havinn 
li...n  siihsiiiiiti.d  for  tht-  word  •sliaH"  by  lyi.'..  r    n,  s.  1 

'")    I...  s.  ilL'a.  h.rcinafi.  r  ril,rri-d  to. 

(  1)    Add. ..I   hv   Hill',    r    :i    s    1.", 


l-t»;    TIIK  I. AND  TITKES  AfTS.  4- 

KaK.    d.l.f  nMiiiiinlriK  iinwitlRft,,!   ttlih  coMh   (.,1    „nrf   - 

■"■ "' «■ -..  I...  z",  :»■,„";:.."';;"';: 

=:rri'=i;:j:;,r;:;r;,r-;;;;:-r:  ; 
:=irvvf  "■■""- --^ 

l-..Ts,„„-l,  .s  a  Minrttr.::..  imM.  r  ,h..  I,,,,.!  .,i|,.s  >^,„.,n  ,|,„.. 

''•■•'•'-v.y.l,..l..^,.|..s,a,...l,u,.,,,.,.,v..n.,..H...l.;,... „,.. 

■-,,^.^...1  lan.i  .,,,,,,,,. I  ,,,.  ,,r....,  ,,n..,v..|o.u,-..  MMoullv  ,s 
7""-    ""'•••"—"•<• "->.or,„   Ins  ..,„i„,.,..  ,i,,„  „.  ,,.. 

''""';';"',""'^    •■•••■"""■   — --s   ■••.al   ..s.„..   non.    ,1,.. 

"''''••■''''"• '•'••'''""^'•''•'•--■•■••'•'■■•<',.M,-..'i ,  ,.„rir..|v  ...p. 

'"■""'''^""  """•"' •'■"'^-  '•,!,..  h,„.|,i,l,,,vst..,n      In, I,.. 


|i|IM-('C 


■'  '"  ''"•   <^-   f nil- •s., flic."  it  ,s 

if"li='     Saslv-i.  ,    ,.„ji,|    .,,,,1     ^|. 

■•'■losi.-.'  .inlof  the  liaii.l 
•  ■  ^•••stim.Mhc  laii.l  in  ih,. 
■  -M'  ''y  «f  rede        ,i,„|    („| 

r  of  a  cdiirt  in  .Saskft,.;  . 


fav.   Ill'  I'liri'dcsii 

'■NI>IVsvi,       I.l-OVJ.Ici      in     |t|, 

'"•rt.i  sfafiit<-«  that  an  01, 

of  fill'  ic-isti    i^hal.  hnvp 

inoriirai;,.,    fi-..^  f,.„„,  ,,!i  ^i 

hut  in  fh,.  .-.ixo  ,,f  fpivoloHP 

•'"an,   All.,.,,a  or  tho  N.,rth«ost   T.  n-ito,-i..s.   ,ho  ,„„„.... 
^h..nl.l  so..  ,l.at  ,i„.,...  is  inso..,.!  i„  „„  ...-I.t  a  Wau.s.  .'.tl,..,. 
v-'m..  tl,..  |..„„|  in  ,|,„  MM-t.a.eo  . /. ,  or  .li.-,..tin«  <;,:    -nor- 
^'■■"-".r  to  iranslVr  thv  laii.i  -,,  ,1,,.  moiU-i^-ef.  ,,  ). 

'  '  I    Afldid   hv   IMli;    r    n    s    1-,      ^  . 

I"    \1    H     — >    .'iMi    „■    -.  i-niMani   v    M,\,.ill,    u.k; 

'I  Aild.d   liv   1M17.  r    n.   s.    Ill 

'")  S....  ,.|,a|,t,.r   VK  Tin-  /,„„,/  ■/•,/,,.,  .,^„    ^ 

:•  s..,.  rha|>tor  X  r.,„„l  Mortgng,   ,n  Equity   5 

'")  S....  SIMS,  infra.  ' 

"')  <•„!, -.iai  invrstment  and  I»an  Co   v   K!"-       ■>  •    ^  -  «■  ^ 
:..K.  ;;7t.  -.   ■-'   ■^  n  T. 


''I   ^"rh  a  ,|a„.,..  is  nrc.  ssary  in  ll„.  casr  of  th.. 


foreclosure  of 


474 


IHAITER  XXIV.  FOKKCLOSLRK  OR  SALE. 


A    r.M.rl.,.sun.  ur,.|..r  H,,.  I,;„„|  Till.s  .\,-ts  «,||  i„„  |„,  ,,.. 
oiM>,...l  nft.T  tlu-  r.-^nstra.,.,,.  of  a  iran.siVr  ,,.  a  ,„„vl,a.s..r  in 

^ '  '■"'"'  '■'^""  '•'"•  """U'.iir..-  ../,.     I,  has  als „  |,..|,1  that 

«l,..r,.  ,.m,n.,ty  ha.s  i...,,  sul\   u.Mlrf  th,.  statut-.n    ,..,«,.,■  „f 

sal.,  tn  a  |.mvl,a.s,M-  in  ir-o,!  faith  it  i.s  t ate  f,,,-  Ih,.  .nnit-air-.r 

to  a|>t.lv  f,„-  h.av,.  t,.  ,.,.,1...,,,  ,v..„  ,h.M,.J,  thr  ,M,rri,as..r  has 
"'•■"•    '''■'■•"'"  '"  '"'•i'-f  ' 'pli.iM.v  with  th..  au'.v.iu,i,t   .or  salo 


y^ii.    S.il,    i,n,i(;,li„,is  in  Ihr  r,  iil-^tnir's  on:,,. 

Th,.  .\lanit.,ha.  Sasl.,.,„.h,.uaM  ;„„|  .MhcTta  .statiilrs  ,0 
'•"nIaiM  sul.s.a„.,ally  sn.nlar  pn,vis,„„s  f„r  sal.,  a,,,!  for.v 
•■l.-un-  in  th..  Ia,„!  tith.s  „ni,.,.  iin.h.r  th..  ,Im...,.|,„„  „r  th,.  .-..-is- 
tr.n..  F,.,.  ,h,.  |M,r|.„s..  ai  ..nn.i.arl.M,,,  ih,.  r..|,  xaiit  |„n^i,s,„„s 
.-1'  lb..  Sask;.t,.h,.\vaii  stalilt..  aiv  .|i|..t...|  v,rl,„ln„. 

S.  ins,.|'th,.Sasl.at..h..v,a„stat,.l,.  ■  ,,  ,  ,.|■„^  Mhs  1  hat  aft.r 
'''•'''"'"  '""'"'•  ■•'  «"-"-^'t:..  fnr  ..„..  ...h„,|..,r  „„.„ih  or  ,W 
siMh  hm..',.r  tin,.-  as  may  h,.  ..xpr-ssly  li,„,;.,|  (.„■  ih..  i-iirposo. 
••hmI  MilM.....  t,.  th..  ,,tl„.r  r..,„ir,.„„.„ts  ,,f  th,.  s,-..t,.,„.  a  tm.Pt- 
ua.jr,.  ,„a'  ,.|,t.T  inl,.  ,m,ss,.ssj,,m  „f  th,.  h,,,.|s  ..,,,.1  ,„,,k,.  !,.as,.s. 
l'ivv;,.Msn,,li..,.  in  uriti„-,„ust  l„.  r.....,st..r.-,i  a.,.1  .,rs,.,|  ,iim,„ 
p.-.„„s  a,.,...arn,u'  I,,  ha^,.  s„l,s,..,,„  „t  Mmn^-a,...,,  ,,„.„.„. 
hraiiii  s  or  liens. 

any   ..,„„.al,l..   .nnn.a...   ,f   i,    |s  ,,,.i,,,,    ,„   „„    ,,„    |„,.^,|   ,.^,^^,_, 
111.    ni,irti;a.i:i  i..     S,...  JJl  i    ,„,,,„ 

('/I    Hi,  !i.-ir.ls  \     Thiiii,|..-.iii,  I'lH     i   .si.ij     ^l?, 

<•  I    Salii  .:,n  v     M..  .,|i,    f.i  [.,  y  j.     ,-,; 

,,,.,'"    ■'■.''•    '••'■'"'"•  ■■"■■■   '"  '>'■    l.',..l    IY.,|„r.,    .\,..,  t,..i,„.   its.M 

/■    '      !•'.   "'■     l-'"'l   T,.|..    A,..,    I-.i:.   I,,,,,,.   .s:;..k     ..,an„.H.    I..17 

^-M^->>.    ,     IS.  :„„l,l„    l.„„,  T,M..    .\,,.  !,.,„.    Vha.M,., „...,,„„«, 

„„„;"';"";•■  ■'""•''^ ■■--■■''' '■"■'•— s.i:.  «.,i.  r..f. 

.r  n.,s    ,„   .1,,.   ,,.,,,.,.„n.l.,K:    |.,„us s    „,    Man.,,.),.    ,  s,    lis)    and 


Ml,.  rl;i   i-iiUy,:     I 


nd 

I   s.  '.:'a.  a.v  ,  iiaii,  ,1  |,y    I'.].-,,  r    .",.  .s    .•). 

i-n- 
As 


:"";'"■■'"'■■'''  '^ i^-— •-.. ..,.>., ^,  ,..,.„„„„„ , 


"=3ir» 


i:m7.  salk  in  thk  rkoisth ar-s  of 


FICE. 


It  is  alsi.  provi<lp.l  hy  thin  section  iwul  1)V  tli. 


pn.visi..,,  in  the  Mnnitol.a  statuto  that  the 
sifh  iM.ticc  iT.inirc  [.aymciit  or  ol 


rt'siximlini; 
inorttr.'ii;.'!'  nia\   hv 


«itli 


•scrvaricc  of  the 


••ovi'tiants. 


Ill  a  tinio  siifyifici  in  || 


••ntiilcl    •iliai 

siH'll    firfault 


H-  iKifi.'o  and  notify  the  persons 
■ill   remedies  eompeteht   will  l,e  enforeeij   unless 


Ite    reniei 


lie.|. 


rri.ler  the   Allien 


notice 


shall 


1  statute  the 


eoiitain  a  statement  that 


in  case 


for  the  further  space  of  two  cal 


h  laiill  continues 


M  rviee  of  the  n..tic,..  the  moitira-.^.l  lan.|> 


eiidar  months  from  the  date  of 


>.ld 


provisi.ms  of  Tin  l..ni<l  THI.s  .1.7 


uiiij.r 


'mav  also 


th. 


intention  of  th 


e  inortu'aL'ee  or  eni'iii;,l(ra 


HI  application  for  foreolosi 


licee   ;  li  i   fo  niake 


.1  sale  ,.f  the  lands  liy  puMie  aiict 


ire  as  hereinal'ler  provi.l.-d  in  caie 


ion  shall  (I 


horliNt 


■h'i'.iult  in  pawnenl  of  the  principal  or  u'ter.st 


h>    tin    uiMitLraire  or  eiicinnhpance  sliall   h: 


nioiit  li' 


:ifter  the  time  fo|-  p 


'iiliniied    f 


ir  SIX 


ii>niciit  mentioned  in  th 


'I'  eiieiimliiancc 


e  morl^aife 


Till-  S,:<l;.itchi'«an  statute,  s.  I 


(l'< 


IS  as  foil, 


IIMI     li.otl   siuh  .t.f.illl 


'   in  |<a>iiiiiii  iir 


'I'v.noit   ('■iiiiiininiu   for   llie  fiu:l 


ill  111.-  nlisi  i-vaiui    of  at 


f""iii    I  lie  itaii    of 


11  r   spaci 


iif    I  wo    1 


liranric  i 


sirvici    nt   such    iiDtlr.-    ili 


all  ml 


iia\,  iMirsuaiii   to  an>    |.ii«.r  <if  sal, 


taui    iir  1  iiriiiutirarii 


■>■.    sell    Ihi     l.llli' 


'■   morttMii.r  I 
ronialniil  in 


iir   I'i(iiiili3 
"II    •  nruni- 


'ali-   and    iiiti 


mlirr  iiih  i.sud  (.ail 


nl   III 


ai      ,ji  h   I 


ciih.  r  ,ill<iL-.  iti 
(ikhI.  ■-   (,f   s.ili 


rest   till  r.in  of  il 


Of  any   pan    ih.  i,  ,i( 


If    iiinriya.tiir  or  i  nciiinl 


nil    .111(1   III  sMct 


il  s  ri  11  rr.  d  In  |r.  ih.  |, 


iiiiirl- 
lllll    .ill    llic 

ili.anii  r  and 


us  I  I'M  T.  din;; 


1   iiianm  r  a.s  th,    i,(;l.sirar   iiia\   dl 


SI  I  lion. 


r  III   In  Iciis,  ti.v  rill, he 


;iiid  Miliji  1 1    II 
I'  I1-.  V  ,11-  ,,f|,,  1  „(,,..  ,,^  II,,,  ,., 


"I    |irl\ai.    cnnirari 


sill  ti    Irriiis   and   <■ I 

■  i.-li.=  r  iiia>    iliiiik  lit. 


I'd.   and 
11'  i'.»   such 


ili"n>   .1.-.    Il 


1/  .    In    ,.rd,nar.>    „a,-..n.v   an     •.  n,  u,.,!,,-,.,,,.,  ,-    ,.,..,is   a    ,.i.,-«„n 
"!.i.  M.Ms  .-,1,  .niiinil.nin.-.  and   i„   Hr.I    to  ir..  ,,,„,„    ,.„.   «„i-d   Is 

:z':':!'T':r'r-' '^^^ .. ■■.,„. n,  u,.„Ma.„:!,i 

•  "'   ">     I"    '-""I    '.'l..-^   Alls  „f  Sa,sUa.rh.«a«  and   AlUrta  .1..   Kn«- 

^;  ZT" '" "-". *■'" '"" ""  '"•  ••"""  "•"  ■""  ■•"• '—'■ 

■    !■  tn-d  as  ni.anini..  „„    owti.r  of  lam.  s,i..j..,  m  .„.„,„ ,.„,, 

i    ",  "■    "'""  """■ •"■""■■•"•■  '«  '■■•'■'-■I  r-T  .hi    ■i.iiuoon  and   .«  d,^ 

""•■I    '^  111.  .nnu-  tt„.  o«ni,   i,r  an  .  i.,„n,l„  ,i„v 


i7>; 


'  IIM'TKI!   WIV.  KOUK.  l.osiHK  OK   SAI.K. 


■II'-   ManMol,,-.  ,..n,i    AlhrriM   .uiuu^s    u,    .„„„    ,1,..   uonln 
■■MirsN.wil  „.  anv  ,,..«,.r  ui'  smI.  nmfainni  i,.  ,h,.  nM.rtu'a.'r  ,.r 
'■'"•"'"'"■^"'••'■'"     ^^•''••'■-•••"^  "I   ■M."ntnl,a  a„.|   All-.-rta  a   „„.,■, 
u'.^'-..  .uav  ..x,.r,.iM.  th,.  Mat,.,,n    pow,.,-  ol'  sal.,   uhrth,.,    .1,.. 
>'-ni:ai:o  .-..ntains  an   ..n,„vss   ,,.,«.,•  ,„•  .al.  „r  „..f.   „,   Sas- 
'^■"'■'"  "■"'  i'  ""'iM  Mr.n  that  if  tl„.  „,„rti:au'.-  contaiM.s  „„  .x 
1'"-  l-"-r  of  sal..  II,..  :„nr,.ai:.r  is  ,,..1  ..nml,.,l  i,,  ..v.  r,-,so 
th..  statutnn   ,,.,„„,  ,„•  ,,.|.,  ,„„i  ,,„.„.,,„,,„|,  ,^  ,„„  ^.,^,^,1^.  I  |_^ 

.■n.nl   h„n...|t'  nf  th,-   ,.r.,visi.,„s  f-.r  f..r...-l..s,n,.  ,„   ,|,..   ,■....„ 

"■'"■'^"'' ."•  '""  is"Mk'..,I  tn  nsurl   ,.,.!„... „url   I',.,-  |„,.,.. 

••I"sun.  „r  sal..  u,„t..,.  ,1,,.  ,„..,viMn„s  ..f  ..   ]nl  ./,■,.     Th,-  ^,- 

"''  '»>   •MM.->s  |M,«..,.  „f  sal..   ,„   Saskat-li.ua;,   w„uM  s,...,n   t,. 

-MMsl   M„.r,|y  i,.  ,|„.  fa.-t  that   its  ..xis,,.,,,..-  ,■,.„.!,  rs  availal.l.. 

'<■  'I-  M.orI.^,....,.  ,1,..  MalMt.Tv   ,..,«.,•  .„■  ,,1...     h  u.,ul.|  a,.,M.ar 

'"  '"•  "'•''■"■^  •"  '"^'■'•"   '^r '1   |T..Msi„Ms  ....laririn^.  t|,..  ,„„rl- 

'"-'"''  """'■'■  '"'  ■'^"1'  ''••V'».l  that  ....nf.  rr...|  l.v  ,!„.  statul.- 
nMu,u;U  ,,„.  ,M„,,.a..'..,.  u„„l.|  ,|„„l„|,ss  I,..  h„„n,i  l,v  anv  s,,,.- 
<•>■■'''  '■■n.is  linitiiit;  lus  ri..'l,i  i.,  ,.x,.,vis,.  tl,..  [.nu,  r.  I„  Mani- 
t-l..w  ..r  .\lf..na  ..„  .-Npr.ss  ,„,«..,•  .,f  sal..  u„uM  apf..,-,r  l„  |„. 
'•VI..SS  -■,„■  any  ,„„■,.,.,■  /  ,ul.j,...t,  in  il„.  .-as..  „f  .\|a„it„l,a, 
'"  tl„  s.alut.uy  ,.r.,v,si„ns  ,.,-,  s,.„tly  t.,  U-  n..t..|  as  t„  sal.. 
^^lIlll)llt    iiulic... 

Tin     MiMTta  s.atut..  also  ,„ak..s  tt,..  ,,.,«..,•  ,,(  sal-     s„l,j..,.t 
'"  tl-  i.^hls  ,„•  any  ,„  ,.s,,„  |,av  „,.  any  ..s,at...  ntrli,  .„•  ,ntor..,t 

"'"■'■ '^'"^-pnon.v    ,„,|„.  , t.air..  .„■  ..n.-M„.l„-a -'a 

!-'-HMs,„n   «l,i..h   pr.MUn-,hU    ,.   „„p|i,.,|   ,„   ,,„•   Man.»nl,a   an,| 
>>.i.-l,  iti'la-uan  stati.Tps. 


p    I" 


Ml    Man.  s,    11'.:    Aiia.   s,  .;:..•,,  .si,l,.s. 


.■    •na.i.il   111    |i,|7    ,     r^ 


II    l\, 


i:....-.    :,n,,.,„r.h.    -.!.•  uml,  ,   „„.  su;..  ,v  Im,,,,  „f  ,i..,  r,  .is 

i::.'::;;:''i:;:;;s;;„r'''' """■ "- - - 

<>■  1    i,iM.it..i   111  K'H:.  siiitni 


8:'i7 


^^ AI.K  l.\   THK  nKUlSTHAU 


OKKii  K 


Til.    .M.uiitnliM  sfatiil 
'ii'miics  r.,r  ,-1  fiirllifi- 


'■  [■I'ovi.lcs  fnr  s:\\ 


'■   ill   '••■IM-   the  (Ic.iiillt 


'illclil   (it    •-,, 


si  1, 1.1     n|'     I 


wo    i';i 


Utu]. 


'!'■  ''al.'ii.hir  iiHiiith 


All 


n-  iii..|if|is  ,is 


IS     III     III 


"■"■I  si;itiii.  V  .111.1  ii.l.K 


'■     S;i  -i,,i!<'l 


n<"li'\v;i(; 


t'nuiil.il 


pnnisiiiii    III 


".•ii     if    111 


:i'     itii 


s.rvid 

■■■.•cl'     II 


'II  an>   III   ( 


iiHirttaec 

y     Mk.'    Ill; 


(ir  inoiiniliraiH 


i-ik.'  |,|, 


I'-  I'^rtii  s,   III,    ,1 


»<•    acnitditiKl) 


»•<•      Willllll 

isirici    r.  :;i,m 


com  il lis     rt 


II    an.v    1,11) ice    I..1111; 
far   II. a\    ,,r(|.  r  >,|,.|, 


'■^  i.n-tli.r  ,i,.„M,i,.,|  II,  ,|„.  .M,„„„.|, 


lllUS     .  Ill  ) 


I  s|,(!iiic.  s    121. \. 


121  \.   \VI 

"ladi.  in   purh 


••!al,.    «|, 


I.  iii'vir  a  iii.irt 
i.ancc  iif  77,,    1; 


i-'aj,'    hiT.'tof, 


I'll    iirovid.s   for 


Kirs,  .■xcnitors.  adiiil 


a  s.i!,.   Willi 


IT.    Iliad. .  |,iir|.. 


71(77  J/    \,r. 


'ini;  10  |„ 


i<>  li; 


'*'■  lit'.ri  alw 


iiisiralois.  Slice 


•am,,  iiriiirdinir 


>>.'<  rnlitl.d   lo  lakr  |, 


11)111       llMllI,.      Ill, 

"Ksnrs  or 


•■'iniains  .1  i«)W(T  of 


la.    ai   III,    t 


ii>  the  I.  nor  of  I 


ro<ti(liii 


s.-i  'ion    liii  ,,f   id 


"IK'  i-f  siirli   sal.>  ord.nd 


"<■  P'Hv,  r.  us  if  ,!,.    rfiji,,.j 


.said 


«".•  .    l.roMdid,  I 


.•*aid    .\f|. 


'"■"■"^aL.    for  a  |,..,  i,>d  of 


I'loiid.d  d. fault    Ik, 


ifn  >,ars  or 


inoriKaj;....    his 

''Signs,  shall  l...  h.id 

1-"   ">  s.n    ,..id,r   111.- 

<-^  r.Kiirar 

I''.'  under 

'ntinii.^1   under 


same  In  i;ik,.  ,,j 


shall   I 


"■   n'KJsi.red 


i"»''v.  r.  ihai  no  piirel 


iiior.'  at  I  he  dai,-  of 


I>rove  of  III,.  ,,;,!, 


'«'iiT  unless   the 


la.s.  r  und.  r  i^iirl, 


illcll 

'".  r  of  sal.. 


title  have  air. 


'      and  all  .muh 


This 


lid 


.V   issued,  an 


i"lendni,„t    shall    noi    ..ff, 


sales. 
!ier.  I.v 


-islrar  jjiner.tl    shall 


in   cases   where 
conliriiiid   and  d 


"I'iHi  lia\,.  her.tofor..  | 


'■'t   i.endlnj;     III 


eeriiilraie.s  <4 
ei-.ar.il   \alid. 


re.dlim  1 


n  court. 


"■'II    llle  Mlhjerl    liialler   of 


i>;an,.ii    or   nior: 


Kaj;.  s 


aii>    .■.el  ion  or 


It    ll.'IS  liecii    ), 


I..  Il;, 
I..   I 


"■''•    "  Allierta  !|,,it  ui 


r.iri.st r.u-  i,,r  a  ,liiv,.,| 


I'-i'i'  il  i:i(.n. 


'■'Iiiii''  III.    |.i-...|ii,.t 
'"'HiiiilC'l  'lilaiilt,  i2i 
'"■  ■■i>ll"lliil   ijiie   I, ,1,1,,,.  , 


III  1,1    .,||,,    t 


!'■  It'w'isti- 


Mm  (it 
an  arti.la 


I      ■111  alli.l, 


vit  til'  valiii'.  (; 


'>!    "f  .sjlle 


"'    lU'l-tL'.ll.'.'      \Mlli    .1, 


I  recced  11, 


MU'.-.    :il. piles 
II'   I--  ''lltlllei! 
'\l'    'It'   .JcLiiiii    :,Mi| 


•  I  staleiiieiit  iii 
I  .'^1  Piii.'iti    ,.|'   ill, 


an. I 


a\es     ell 


4 


I'li   iiisiriicti. 


Im   III   the   ailcf 


"    riseiv,.    Ill,]    |-, 


'ii.'.v  satisfy   lii,„.s,.if  that    t| 


ll.ll,-.l-.  I,, 


Tiler    ^   I   ■     I 


l.'ll    lie 


aii'l  (  |i  ||,,,t  I 


I"'  lli.n    .sell I 


!'•  mi.i't^ai.'.'c  IS  ,  iitiileil  1,1  M.ji  ,0| 
'■■'■  '•'-•"'•vc  1.1.1.  ami   ,.-,1   ,|„„  I,. 


<"■)    ThI 


S  ».e|,„n    „„,    .„,^_,j    ,^^     j,^j^ 


'■    !"i.  X    fi. 


'  I 


■»'**  I  IIM'TKI!    \\!V     FdUKCI.OSIRi:   (Hi   SM.K 


1-t 


tiiMv  I.    -  ,r.  II, .It  till'  s;il,'  uill  li,-  .•iiii.in.'t.Ml  ill  M.MM.niancc  with 

'll'-    Cdiclit  u.tIS     ,    «  I. 

Til'    S;i>t>  itclwM\:ii     stalillc,   s      11(1,    M-niili's: 

ll«      ll,    Such  in.irli:;^.-,   Mr  .•ii.-iiii!.i;,nr, ,    nl;l^    niaki-  and  -x.^ 

il  MMli  in.siniiii.tits  as  shall  \h    n.e.s.sarv  ftir  i!it   sal.'  and  .n- 

>.,,.:  ni   of  111,.  |.r.inis.s.    and   fiirh   in5inim.  nis  shall   l«.  a.s   \,ilid 

and  .ff..-t„al  ^.s  if  th.    iiiurK-atM,  „r  .  n.   imi.ran. ,  r  and  oth.  r  prisons 

afor.  said   I, ad   inad.     dim.    ..r  .i.riii.il   ili.'  s.itii. 

'-M    The  r.'cn.  I    In   wrltine  nf   ih.'   niiiru-ai;. .    c.r  .nciiiiitininnr 

"''•'' "  M:llin.  ni  rti.-.harK.   to  'h.    iMirrhas.  r  ..t  hm  h  land,  .siai.' 

•  r  ini.  r.s.1  or  any  poriion  ih.r.,,f  r„r  .s„  „.,„,,  „,  i,,  ,,„rrl,.is,.  nion,.y 
as  nia>  ihfMn  I...  ,  \|.n-s.s,d  in  1„.  r.-.'.  u,d.  and  m.  Mirh  p.  rsnn  shall 
h..  ansH.rabl,'  |,,r  ih..  h.ss.  mi.saf.pli.  ailnn  or  noBai.pli.aiion  or  1..' 

'-"'  '"  ■'"'•■  '"  "'■    ''i.pl.ralM.n  ..r  Ou-  pnrrhas,    i„on.  v  bv  him  paid. 

nor  shill  h,  I.,  ohiu.d  In  .n.piir,  as  lo  ih.  ri.n  of  anv  dpfaull  or 
no'i. .  l.aNin;;  p.  .'n  mad.'  or  .-u.n  as  af.^r. -ud  or  i...u  ti,..  r.unhase 
mon.  .  lo  aris.-  fn.ni  tli.  sal.  of  .•ln^  s...  I.  land,  .siai.'  „r  int.  n-s,  ..  -U' 
h.'  appLi'd. 

|">   Snrh  purdia.s.    mon.•^   shall  li.    appll.d     flrs'lv,  In  pavn,.  nf 
of  rh.   ,  M..n.,  .  or,  ,M„„,,|  p,  „„,|,  ,.,      ..,„„„|>    ,„  ,,av,.„.nt  of  ih- 

n.on.v.-    .vhi.-h    aia.*    th.  n   !..    .1 r  ...v.ni:   lo   ih,    tnortuau,.-  or   .n- 

"'"•"'"'■HO'.-:  ihlrdi'..  in  |..,>„„.ni  of  >h,.  s„l,s, ,,,..  n,  m„r...,u..s  ,.„- 
cninl,r.,n,,s  or   IP  ns.   ,f  ,,n,v.   m   ■^■.,    ,.,■.:,■     „f   ,!„,ir   pr.orliv      i,nd 

foi.rthU,  ,h,    .,ir|.h,s    ,f  ,.in>.  .h;,!]   i,,.  |„.„|   ,„  ,,„    oun.r,   ri^-a«or 

or  •  nc'.Mihratii'iT.  as  thi-  ra.<>,.  luav   p.. 

Tl.i    M.'M,  t..l,.,   ,.,„.|    Al|„.rt..|  s.  ,i„t,s   ,„.    arc  1,.  th,.  >a,n.- 
'■f|-.',.t     ,  s,...|.l    .l,..,!    ,h,.    AllM'ita   St;, int..   I,av   •|„.  |-„||,,,m 
\  i>i.,ii  in  |.!.'p f  ^iili.s.  :!: 


.  iiiir  prit- 


>P'li   i„.r,has,    tiion.  »    shall   I,.    pi,|,|   ,,„„  ,h..  .s,,,,,,  ,,„.  ,-„„„    ,„ 
'll.    Jud„al  dis'M,t   in   «hl,l,   ,h,    land   ^     sj,,,:,,.    .•„„)  Uon-  -.!,.-,ll   p,. 

''■'"'   "' ■'    '""">    '»>■   r.  .|,...a   „|    ,1„.   i;:,,ri^.in;.... 

1.1 1    TI,,.  , .,,>(<  .IS  i.u,,!  l,y  till'  p.L'isirar. 

U.I  Hi,  iMon.vs  du.  or  o«lni:  .,.  >h,  loorlcai;,'.  or  .  n.-iini- 
i",,n..  .,11.1  pr....  .d  h.for,-  IP.  rcKi.strar, 
Mnd  ul„„  Moh  pavpi.  n,.  ,„,  ,u,iy  nuut,  ,l„.  Palanr,'  If  „nv  r.-niain- 
.nr  in  .„„r.  -hall  p.  |.aid  out  on  ord.  r  of  a  Jiidj;..  in  pavm-ni  of  thr 
s;,l..,.|,i.  „.  ,.,„ri,'ar.  s.  .  nc-iimPi^n, .  s  or  IPns.  if  .„u  In  „ni.  r  of 
"'■"  I'-niy  ..nd  ip..  l.alan...  (f  an.v,  ,..  ,h,  o«n..r  -r  iMn.tl.'lal 
.|^.n.  r  :is  his  int.  r.  SI   nia.v  app,  ar. 

(1)   li.  S,in  l.lf..  A.ssiiranr,.  r,.    ind  Widii,,  r    l!<ir.    'tl  |i  l   [;    \^^ 
>■'>    Man    s    i:'o     Aha    ^   ,;■:■,    ,„p  ,^    ;  ,„„,  ^    _^  ,,^^,.,,^  ,;^    ^,^^^J 
r    .!,  s    r.  and  ,iiii.  nd.  ,|   In    I'l];    ,     ;;    ^     |,, 
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^  .M..rl,,a^..  ,  „    .     ,;,,,,„    ,,,,,    ,    ^,    ,j     .^^^^ 

"'  ^'""   '  1:^1    Mia  R  «:.,.  sui..  :, 


■  nartui  \,y   \i,]r, 


f   ..   *.  2. 


4  so 


<  IIAI>Ti:ii   XXIV.    KonKCIvOSUKK  OK  SAI.K. 


:JI>-    l-'i'i-ahxiir'    itt  th,   ri<ii.sfriir\  ,)ffi(, , 

TlicS  .k.it.|„.«,in  I.Mii.l  Titlrs  A.-t,  1<»17.  s.  I1L>,  |.n,v„|,s: 
lia  (II  \\  l„n  .i.r.Mili  has  iM.n  ii.a.l,.  in  r>iinn,ni  „f  ,|„.  prin- 
npa.  ,„■  Int.Tr.st  s.,nr,,l  l.y  a  ,n,„-..^iu..  „r  ....un.branr,.  an.l  such 
•t.faiM.  has  o.ml.rMi.d  for  six  .....nths  afi.T  ih..  tin...  flxed  f„r  pay. 
in-ni.  .h..  .m,rt.:ai:...-  ,„■  ..nrn.nt.raMr....  .,r  his  iransf-r,...  n.av  n,ak,. 
•'"    'I't.li.allon  in  vvr,.lnu  to  ih-  r.-K.strar  for  for.-.losiirp 

<-'  Th..  ai.pliratinn  shall  slat.,  that  s»rh  d.  fault  has  1,..,,  „,art.. 
a...l  has  ,.on.i,n,.,|  for  ,h,.  ,„.rlort  afonsai.l.  that  Ih.  Ian.!  n,or.>:a>;..d 
«r  .  M,  ,„„l,..r..!  ha«  b. .  n  off.  rrd  for  sal-  at  r.uhli.-  au.tion  und.  r  Ih,. 
proMs,„ns  „r  ,h,s  Art  („,.  that  ih..  antount  .,f  th..  hi^hrst  bid  at 
"'.  fM.  «a.s  n.,>  sutfiri.ni  to  satisfy  th..  mon.  ys  srupd  bv  th.-  n,.,n- 
i-'a^.-  or  ..nr,:mhran.v  loc-th-r  vMth  th.  .  xp.ns-  ...■,.as,..n..d  bv  ,h.. 
^.'■U:  and  ilu,i  ,h..  „.,ti,-..  m,.nii.,n.d  ,n  s.nion  IOH  (,)  or  sMbs..,urnt 
-"■..  s,  rv.d  upor  u..  sa.n..  p.rsons  d.clar..!  ,h..  ,nt..nti.,n  .,r  tho 
.  ...rt^a.. ,  .,r  ,■,;  rano...  to  apply  for  for.rlosui  .■  In  rais..  su,  h  sal,. 
slioiil.)  pro\,    ab<ini\,' 

C!)  Tho  appll..at,.,n  shall  h,.  -u-roiMpan,,,!  by  su.h  proof  „f  ,h.. 
"a.t.rs  slat.d  by  th..  appli.ant  and  su.h  oih.r  .vid.u....  as  ,h,  r.  uis. 
'rnr  may   r.  ipiir.. 

Ti-  Allnrt.-,  Latt.lTit    sA.f   MM   ist.,  II,..  sa.n..  ,.nr,.-t..A. 
'••■I"    'I'-ii   111..  a|.i.li..ali,,ii   f.ir  |-.,n...|.>siii-,.  ,m,st  Mat.,  tlmi   tl„. 

"""""■"■Ml-l>ii-'lHM  l.i.i-wnsnot  ..,,,.,.,1  ..,,„-rirr..,-,i..,;liaM 
<l-  i-s..n..  1.1,1  tiv...i  ;,y  ,|„.  n-cistrar"  mst..a.l  „<  Matitii;  tl,at 
I'  ^^.is  ..,.t  s„ni..,.,nl  t„  salisfv   II,..  „„.,„..xs  s..,.,„.,..|  |,v  th..  ,„„|.t. 

UM'.-.    !....'.  ihil-    will,     ill,.    .■X|„.,|s..s. 

Til..  S;,sk,.,t,-|,..„an  Nlaliit...  s.  ||:!,  |.r.,\  i.lcs  : 
ll:l  I  nl.ss  ,l„  r..K,sirar  shall  s. ,  tit  to  ord.  r  ..ih.rwis..  rh,- 
tioM...  ui.-h.rof  ini.nMon  In  .nt.r  Int..  posK.ssion  of  th..  lands  and 
n-.M,  .,,,,1  ..,k,  Ih,  r.nis,  .hsu-s  and  pr..|lls  ih.  r.-of,  .,r  to  s.ll  ..r 
"•  aMM.,  for  a  r,.r...  N.sur..  .,rd,r.  shall  b,.  s.rN.d  p..rsonallv  on  th.. 
'•«n  ,.    i,.or-i:.,^.,r    „r    .  nrunihran.-.r    and    olh.r    p..rs..ns    inl.r.si.d 

.'s  a(.,„  .:„d  ,r):    but  In  cxs..  any  of  su.l rs-.ns  ,ann..l  affr  da.. 

'■""     '"    '"'""'    ""•    r.^istrar    n.ay    dir....t    s..rvi,.,.   of   ,h.    n..ii,-.. 

I")    As  i.>  tl„    nrovislons  for  sal,.,  s...  j.'iT    .siiim, 

(.,  s...  .hapt.r  :■:..  .,,.„„.,  f,,^  /.„.,.„■,„„„; j:., 7.  «„„r,.  ,   ,„s  j, 

'|tlO!.<l 

I'M    Ah,,    s.  ti.'a.  snbss    10,   n.   IL'.  U.  as  ..nari..d  \n    V>n,    c    S 
H    .'.  and  aim  iid.d  by    IfMT.  .•    H.  s    )o 

(xt   -n.ai   Is    upon  th,    inor.taKor  or  ,.n..un,br.inr.  r.  his  ..i,..„. 

'ors     ailininisi,  11,11..    ..r   asstvim    .n.l    ,,tu>n    .^    ...      .> 

•  >r   iiss,Kns   an.l    uiK)n   fiiry   oth.r   person   up- 
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4S-: 


ClIMTKIt   WIV.     K')HK(U)SIUK  OK  SAIJ:. 


%m. 


(IM  Th.  (liMrirt  nj-'islrar  shall  ilnmipon  raiim'  to  Iw  Fcrv.d  on 
Ihi'  iiiiirtiaiior  oi  in<Miiiiliranf it,  lils  ixrriiinr.s,  adiiiinlslriitorK  nr 
assi;:!:-'.  :>ti(l  .viry  otlnr  pi  rson  ap|"arinu  at  thi'  Iliix-  of  flilni;  siirli 
ai'liliia'iim  In  tiavr  atiy  nu)rti;i>;r,  i  nciiiiiliranci'  iir  Urn  upon,  or  t's- 
tall'.  riL'ht  or  Intcr.sf  in  or  to  iln'  lands  snlisiiiiicnt  In  the  Ilrst  nam.  (I 
morij;ai!(>  or  rnriiinbanci'.  a  notlc-  rcfinlrtn*;  ilictu  wliliin  llw  liinr 
lliiiitid  li>  such  noHrc  to  rcHiciM  ihi-  land  from  said  mnriBai:.  or 
i-npiiiiiliranr  .  which  time  shall  not  'ic  It  ss  than  otic  iiioiilh  frotii  -he 
date  i>f  si-rv.fc  of  s'lrh  nolirt'. 

C.l  liil.ss  Ihc  disirici  rifisirar  shall  sc  fil  to  oihi  rwisc  order, 
the  notici  of  intention  lo  s.  II  iinili-r  ni  »  system  tnortuaircs.  or  of 
foreclosure  proceedincs  under  ejiher  old  or  n.  w  system  morii.'ai;cs, 
or  the  n«i  ce  reipiirini;  redemplion,  sliall  Iw  s- rvcd  personally  on 
such  owner,  iiiorl;:aKor.  and  i  niniulirani  er  and  olhcr  persons  inlcr- 
esied,  .i.-^  afori  s;:id;  hut  In  case  lie  or  ihey  cannot  after  due  dilU'enrc 
h''  found,  the  rli,~irict  re^i.-ilrar  inav  dlnci  serxict  of  such  notici-  liy 
tielni:  I.  II  nil  iIm  iiioilLMfid  hinds  or  h.  ini:  sent  throuEli  the  iMint 
otl'c.  In  a  icLiiiier.d  leiier  directed  lo  him  or  them  al  his  fir  their 
la.~i  ktionn  addres.s.  or  ill  such  oili.  r  manner  as  the  d.slrlcl  ri';;i»- 
trar  miy  direct. 

lit  l!et,ire  till  foret'ld-iiire  prociediUL's  lai  iilioiK'd  in  this  sec- 
tion shall  apply.  111.'  land  .iffected  uiusi  be  under  Thi-  I!,iil  I'mpi-rty 
tet  In  addition  to  ihe  panics  heretofore  eniiihd  lo  niaki'  an  apidi- 
caiioii  hi  hrlai;  land  iind- r  ilie  operalion  of  Th:  i;,,il  f'>,,iiirl!i  .\i-t. 
such  .ipplieiiion  may  in  tin  discnnon  of  the  district  r  !;islrar  be 
made  li>  th.-  iiiort'.;ai;e,  or  eiicuiiilualu  <■  .  or  liis  traiisfi  lei'  or  his 
assi;;u 


;      » 
I 


'I'll''    S;isl<;ile||,\\;in    sl.lllltC.    s.     111.    [Mcivules: 

111  li  I  |M.|i  receipt  of  tie  application  nieiitioiiid  in  siclion 
1'-',  I'll  ii  ■.;isti  at  iiia>.  if  lie  loiisiilii.s  it  proper,  laiise  mil  Ice  lo  be 
prhh-!  .;  nil-,  tti  .mil  of  th"-!.  eon-^i  cut  He  wiks  in  one  or  iiion 
speiilleil  111  V.  s|iapi  IS  and  m  two  consecutive  issues  of  Th,  Stist.i'1'h 
riiiin  r,,i~,tu,  off,  rm;;  such   land  for  private  sale 

(-■)  T'  e  riiisirar  shall  appoint  a  time  not  b  ss  than  on.'  month 
from  the  date  of  II;.  first  of  such  advert  is.iuents,  or  ir.  ca.-Je  there  is 
n"  aihi  rtis.  in.  1.1  nut  lis.-;  than  on.  luonih  from  th.  dale  of  such 
a.'plti  ■itioii.  « lo  n  li.'  ti'.,\  issu.  'o  th.'  applicini  an  ord.r  of  fore- 
dosiir.'.  iitil.s>  111  ih.'  interval  a  siillici.  tit  :imoiini  ot  iuoii.a   luus  been 

obtain. il  troiii   .111'  s.ih    'ir  paid   li.v   or  on   b.lialf  of  il «  n.r.   mort 

Kamir  or  .mi  uiorancir.  or  other  person  a.'^  al'or.saiil  to  -atlsf>  the 
prmi  ipal  and  int. ns'  and  olhi  ;■  moii..vs  siiiiriil  and  aP  expenses 
occasiomd   l.y   such   sale  and   proci.  dints 

<:!)  Kvi  I  •  .such  order  of  foreclo- urc  under  the  hand  of  the 
rei;i>ttar  sh.ll.  wh.n  cnlered  'n  U-e  r.'Klstcr.  h.iv.'  the  .rcct  of 
vestini.  in  the  iiior .  L'.ii:i .'  oi   iiicumlirancee  or  his  transferee  the  land 


8:'IS    KdlilMl.OSIliK   i.\   THK   liK 


insnjAUM  orncK. 
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nil  iiliiiiMl   ilicirln  free  fi 


th 


I'lirt   of  II 


•<>i"  all   ri(;li(  and  <<| 


'laiiiiint    lliri>m;li   or   under   lil 
.■Mciiniliiaii.i  :  and  siicli  inortiiii 


•»n»T.   niorlKaKor  or  tnrnnil 


iilMin  siuli  intrv  Ik 


biciirui-  tl 
(III.-  for   I 


"iilisiiiii,  nil.v   to   t 
<  n 


iiilv  of  r.d.ii,|iilon 
l)ran(i  r  or  an>    ptrs 


ii''   iiiortKaK)' 


■i'li;  ii  adr.  1)|.  di 


nil. 


oHn.r  lli.nof  and  I.,    .niitlrd  I 


■ami' 


iiiiuliruncTc  or  iransfcrt'c  sli 

"I'd  a  tiansf.n,.  „f  i|„.  ia,„l  and 

o  riri-m.  a  ctriitK-ali'  of 


'I'll.'  Mi 


lijtiti 


I'li.i  s'alilti 


is  1o  the  n:ii 


I'lTcct. 


'"■•''•'■  ■"•ly    issii,.  ••ac,,.,.  ,i„,  ,.x,,ir:iti 


'  Ncf'pt  that 


Miliil 


till'   t 


I'i-    SCI'tillll     I'_>'.2 


fifl 


iMii'  a;>- 


ti.iii 


'T  th.'  time  liir  salt 


III   MK 

All 


Iv.'iiiscinont.  If  tli(  ro 


slK'll  Julvcitisi  IllCllt. 


le  MiiiH'  « 


.Is  siih-s. 


•i-l;:  statiito  (r\  has  a  itnuisidn  to  tl 
>'f  the  Saskafrhowan  statute,  bi.t  in  pla<-o  of 


•fTc-ct 


siib-SH. 


'\u\  ■_',  II   prnviiifs: 


<in  an 


a|.ii|i, 


i.iiisr  111,,  land  to  Ik 
ii  (inal  order  iniiy  li 
f'lieh   order  n 


IM'litaiion  for  fonolosiire  (he  regist 
■in  rirdi  r  nmi   in  wlilch   h 


advertised  for  jirt 
l>e  made  iinletis  ujiliin   Hi,,  t 


rar  may  i.ssue  lo  s:|.^-|i 


I'lii'int 


iiuiy  direct   that   the  ari 


;ind  d 


ireeilnt  ihaf 


il 


tlii'i.-of.  a 


•»i,  which  shall  not  hr  \, 


iiiie  provrded    for  f 


n 


•  h„lf  ,,f  th 


s'idicient 


(Moii"t  of  money  h.-'s  h 


•ss  than   one  mor.lh  from   th,^ 


e  ownir.  moriKa.mir.  or 


■en  paid  by  or  ol 


iiii-n  .^1    and   rosis  of  th 


I  niiimliraneir.  to  satisfy  the  pri 


iiioni  \    h: 

'  i  w.   1. 1,1. 


I>< 


pllil-i  I  lliiu 


in  r.ali/ed  from  th,'  sal.'  of  siicl 


iir  a  siillici.nt   amount 


I'io\i(|,.d  llial  th,.  r.a;l 


'lie  Mnal  ordi  r  of  fi 


sirar  ma>  eonlli 


any  sal. 


orecloKiire  iias  bi<  n 
an  amount   le.fK  than  the  r. 


Il  land  lo  satisfy  tin 


III  a  sal,,  at  any  t.iiie  Im  fore 


Mranlid  and  may  appov,'  of 
serve   bid. 


liewaii  statute^ 


!].■ 


|iri)'.  ides : 


mill 


'  l-'^      (Ilia  ru.s,.  default  is  made  in  tl„    payment  of  n 


r  a  nii.rii,ai;e  or  in  II 


ill.  ami   Ml. (I.  ;    111,.  I, 


I  III    iia>  II 
'-')   amt 


'111  of  other  porti 


le  observanc,.  of  a  cov 
lis  of  the  mortiraK,.  hv 


j'mey  ,iiio 
■enani  c-oniainid  th.re- 
rea.son  of  such  d(.faiilt 


iKli  portions  liecoii 


i>ns  of  th,.  [irinripal   money  is  acceh.rali 


Kamir  may.  not   wiihstandi 


!••  pii.sinily  dii,.  and  payable 


»n\    time  htfoii 


m:  any  iirovision  to  the  conirar 


sale,  or  before  th,'  f;ranl  of 


ih«>  niort- 
y  and  at 


a   final  order  of  for 


")>    Man    s.  IL'3. 

'"y'''    s    «-••'.  »iib-«>'.  n.  Ifi,  ius  .nactiKl  by  I'MS.  c.  :!.  s    :',  and 
ani.tided  b>    I'll 7,  c   3,  a.  40. 

('')    .\s   to  ae,..l,.ralion   clau8,.g,   8.e   chr.pier   I'r.     .l,/,„„   „«    the 
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<ii  \i    i:r;  wu     Koni-.ri.nsi  kk  ok  sai.k 


li 


;,""   '"'•      ■ ■      '*'"   "'    ■"•■   ••■.•i..,ra..   .,,.1    ,h.   „M,ru,..„r  nhu  I 

;-r™;;r;;: '::;■:;:■:;";::■:■::,;■■; ""-- 

by  la„.M.  of  ,,,„..  ■  """'   '"■'■"""    ""^"•''" 

-,;.U'i:,.r'^'''''^'''''''^- ^"'^"■■■'> ■ — « 

''     '■""• "     '"''I    II''"     •!"-    I'l-nv;-.,,,    is     ,,;,,,     „,■    .h,-    ...,.,„ral 

'■-   ■■l'H..r-e;,^..;::„|,san!.l,..al,l..  I,.  |-.,„..|.,s,„v  i,     ,| urt 

rii.'  Alaint.,!,;,  M;,  ,(.•  ,/,  ,.  In  H,,.  s;,,,,.  ,  n-.-t.  .  N,...|,t  th.-.f 
"  ''"-  "■"  ^-'"■■1^^  ••"'•■  "li"!''  l-i-in.ipal  M,,,!  ,„t..,vM  v...,.r,.,l 
""Trln    ..|,„||    l^n,.   I,.,.,,,,,,.     ■■„.  ,,,„|    ,,,v;.|,|,.'-   ,,,st,.n.i   ,,f   ll,,- 

"'"'•'^    ■""    "■•'>""••"  -r"'!,,,,,,,,-! .u.-,|„.  ,„•„„., ,.al  M.,M,ry 

'"■  ■ ''■''"'   ■"^•'   "'"■•'    l''i'ti"iiv   lM.,.,:,iir   |.ns-.|it|y   ,ln,.  a„."| 

'••■'^■'''''■■■'     I'    li^.-<  l"-.n   h.l.i   il,,-,t   ,l„.  ,,nnisi„n   ,h  M,.,,|.,.al.le 
tn  .1  111...  i... air,.  iiii.Irr  III,.  ■•,,|,|  s.wt,.,,,"  , ,, ) 

''"'"■    ^""''"'  ^'■"'" Mlams-I,..  I',.ll,.»,n_'a,l.|,ti„„al   ,.,•,.- 

^  K|..li«       /(  .  : 

>"..v.  fr..,„  ,t,n..  „.  ,„„.,  ,„.„„  .<,„.|,  „.,„,«  as  I...  .hall  think  11.  „n 
-.u„a,-.  a,.,.M,aM.,„  I.  .„,,  „..rsnn  In-.n  m,.!.  ^M.h  a,.„l„.a-i„n 
^nav  I,..  „,a,l,  ,„|,.r  1„  ,,...„  „r  l,v  a...,rn...v  „r  s„ll.i.or.  .m  n-.lic 
"  II..  „„„,^a^,.,  „r  .n,-,„Ml.ram-.,.  I.>  „r,|.  r  sla-.  any  pr,,..,, lings 
"■'•'■ml.,  anrl  may  ,„.„»  sn.h  i.nns  as  1„.  nhall  ilni.k  tit  „n  sum- 
"'■•r^  ..:•). l.,ai|..n  .ua.1..  .■,•  .,l,.r.saiii  ;,„,|  „•,  ,„„i,.,,  ,„  .1,,.  nion^ra-or 
or  .  iii-iituhraiii.r  can,.,  I   -n.  i,  sia.v 

'I'M    \,„„,..  or  ..,1,1.;.  ,|„  r.„f.  «hi,|,  by  ,|„s  s.rllo.i  ar,.  r.. ivd 

';',"■  "'v'   """"  '•"'  •"■•■^"' •■""""•  '*"^"'   '"    '■ulllH.n.h   .s..rv..rt 

■r  l.f   uMl,  n,.    M,ii..„„r  „r  r.-.,nl  in  ■I.-  s,i,.   „|,.m  «l,l,-(,  iIm.  „,.,.„. 
'"■"    '^    '.-^M..l    a.„l    an>    s,„-|,    n,.,i,,.s   ,„■  n,|,l,.«    «l,|,.i,    ar..   r..,|,„r.Kl 

'' ■""'■'"'   ""    ■■'^■•""r><  or   1.1.  .haiiirs-   1„  n   l.ol.l,  rs  shall    !>,■  salll- 

"■"'l.v   ■.r>,,l    if    1,,,    „i,l,    s„n„.   |,..,son   at    ih..   a.l.lr.ss   f,„-   s.rMr.. 
■'.".i.on.rl  in  ,h,    vnsnv  „r  ni.rhanirs'  li,n 

,         '-'"   "■■'"   "'•    ■'"""'^  "f  l'i'«  '"■"""  .11  .ill  |.r..,-,.,.,lin;:.s  InMlnn.d 

'■>    i.n>    'MoiiK.iu,-,    >,r  ,.n,nih!,ian.v,.   i.sl.hm    ^lil,,,,,-    th,.   |.r„Mnc,. 


'•  I    \\,.ss.,n    ,     llark.r,    l',i:,  :,  s  1, 1(    :i.;i,  S   Ii.Mt    ss 

{I)  M  ,,1   s   i:;i; 

''/I    Vili.iiial  Trtisi  C,,.  v    fami  h.ll.  Iflos,  IT  M  ((    -.sr. 
'  '■  >    Silt,!*    IK  ..f  s   cja.  as  .nnrKd  l,y  mifi,  r.  3.  n.  l',;   sii',-.  -    !•» 
ami   .11  ,,r  s    i;i'a.  .m  ,iiarli(|   hy   IfllT.  r.  S,  ».   4(1. 


«-<>*  KoUKcLdsriu-;  IN 


Till:   IIK«i|.STH.\|( 


•.""'■'■  «'"'"  ''"  •ndnrm^  „„„„ 


s  oPFKK      isr. 


fir. 


««  <>r  Honi..   iMf 


X'TVlc-    II,, 

<'"tlliii;s 

(  mil 
tli.it  ri,i-,Ti 

''Miiii'iiiN 


""n   «l'l,in   ,|„    |v,„, 


"•  ""i>r>-  of  ,1.  fault  II, 


•y  !>•■  niiul..  „n  I,.! 


""•  of   Alii. 


I'-'ll'  or  tli..  iMrmm 


■'  nam.,  anil  a.l 

rlii.     IIIKIII     »h„|„ 

K  Mich   i.rit- 


InKtliiiiiM 


f'l'l'lltlv      III 


•■'■'•     "-'IN    .'llltii 


'Wllfl'     litl 


""".^    it"    liiM.iir  ,,(•   ,1 


iiiiii;  111.'  riirhi  I 


""•  I..III.I   Titles  Art    I 


H'    Mew 


'""     I'     ll.XS    I,,.,.,,     |„,|, 


"  I'llll.l.,.  (I 


HIS  the  ,.tV,.,.t   i,f 


l.v    tl 


"'  <"\i  ti.iiit    I' 


"•■    1'".^  IlK  lit, 


'■'  M'islllir    III,.    S 


<l|il''tllf   C.iiilt   i.f   .\ll 


"     Su,, ,...,„,.    C..,,,!    „|-   C,,,,,,.,, 


l'"L'lsl|;iti,„|    ,,,• 


L'lllsli   tl 


'III   "id.r    |-,,r   (•,,,.,.,. I 


"•■'■•'    './'•  I  lint  ||„.  ,.,|, 


ft). 

Illjr 


I''  tiii.rfi.'.|..'.'  .Id, I 


llHlllc 


|H.M-.c.||,,j, 


•■IH    t«>  <li.«.(ll|lt|,.    (j 


"'"••s    ii.it    .Mill. 


lilt, 


"II  th 

Mi-iiritv         I, 


HIls    ;|     v,.^, 
'        I     I'ljMlSI- 


"'  '•"M-ll,l|lt    f, 


I'-  iM"fli,';i._'.  .•  (i 


]<lt\    ,,r   (,;„„    |,._.|| 


"•■'><  |'iv\i,,„sK    Ii,.|,|  iii 


/III'.'  Ill 


iiitr  iii-i 


I.I'    il    III. Ill  L 


''■'■  iil'l'T  .III  .■il,.,rfi 


I  '-"illiit 


lllMTt..!    Ill    tl 


I''  .ir.il- 


■liiiiil    I /.■ 


Ill  Itriiish  I 


Ih.il   .-1 


iii.irtv'.iu'i'i 


"I"'     «ilN    llll|l|,.,| 

111'-'   his   ivii|,.,|v    , 

"'"'"'"■'■    ll""l'Mr.    It    |,;,s|,.., 


f  [in  ■ 


'"III  r    i,(    ;|||     i 


"   '•.■llls.vs    IlilllMlf    ,,,    ) 


ll'lltciNJIll,.     f, 


II 


I.-     Il 


'•   ilti.l.r  ,-1   ,|,,|. 


"    i'';,'i>t.-ii>.| 


l.'l.l    ■/, 


""">    '•'•■'•'-  '"  l.-.k.'  ,1,..  |,.„„| 


'"'I-   liir  I'lir..,-! 


II    .Siltl.sl'.li.tl 


iisiir,. 
'II  111'  li;.-, 


It    ll.ls    li..,.|,    ||,.|,| 


ill  Sa.sk.it. ■! 


nri-M'iit    I 


II    iii'iitiriiL'..'  ("i 


i'";iii  that  f.,iv,-|, 


'il  III    illl.i.T   til,.  ,1 


"III     IlllH-l 


'■'llllL'    In    l,.„|i/,.    ,1 


"l-ilrr 


•""    |M'..vi.|,.,|    I,.-    I 


ll'l'l-tlllll  f,,f  l> 


"I'S    ll.lt 

n'  iimrt- 


i.wiii-iit   .■iiiii, 


'•lll.lllls    II 


lltll'i  111  III, 


'"""-■'-"■''    I'll'P-TIv,   |,„|    ,(,, 


I    •'!     I'lisihllll     I 


'f"'i'    III.'   r.,r,.,.| 


It  the  i-nVct  ..I 


"siir,.    ,  „,  , 


■I'liii"!!  has  I 


"■'II  I'Niir.'ss., 


•II"!    Ill    .\l;iiiil, 


"    IV.'IIM'N      till. 
|l|ll.-.','l|],|[_r    I,, 

'i''i    il     siiiiilai- 


''I    Miiliial  |,|r,.  ,\ 


l'>    li.iii>;laK 
'*>    lU-Ii     4.-,!.,   ;!; 


N'iiiranr.-  c 


" """■■:ilili    l„li    S.U 


V     .Miiliial    Lit,    A 
I>I..K.   cm,   follnuii,,;   |.. 


I''iiitl.is.   S 


O.'l      11, 1  V 


'•■-lilailr..   1 


"  ■   li'ls,   l;; 


iill     SA-  U     1. 


and  ilisiitiu|||. 


'Ilk   I     l;„|, 


\  l.li     IS, 


llilli;    Will 


»  risim     i(|,,7    ^ 


laiiis    \.    H, 


1*1    I!. 

(/I    .s, 


X.    I'.l, 


iiiard 


'I'tiisli   Ti'iiiii, 


V    Kaiilkiii'i-.  \'i\  I 


iif   riil.'s.   i.,|7 


('")    o 


1'^"    V    Colonial  I 


'■■III"'     l.if..   .\f 
■'    IKMI.   l';!l>.  :!ii 


A  I. li    4: 


Kiirani.'  (■,»    »     |, 
"Mi     15: 


''•  1^  I'l.ii  i:t 


i--iii(i    |;..k|.<. 


I'M!     17. 


nv. ■sill,,. ,11  ,i,„,  I 


>'aii  Co,   i!,i7     ,„  j^  ,_ 


I")    X.ihl,' 


»    I'aiMiilMii,  |;iii.  1' 


I  MR.  .',!•: 


CIIAI'TKR  .XXV. 

Action  kok  Rkdkmptio.v. 

i-'>\.  The  ri-rlit  to  iiMlcrm.  p.  48(1. 

jl''i'_'.  When  the  riirlit  ;i rises,  ]).  4!I0. 

r-'-i'l.  \o\U-v  or  interest  after  ilefaiilt.  [).  4:1:;. 

jj."i4.  Tender.  )i.  4!i(i. 

j-"i">.  Pa.Miieiit.  p.  r>(i(l. 

rj'id.  Wli,,  iiia.v    lie  plaintiCls.  ji.  .Vi:!. 

>-"i7.  Wh.p  iiillst   lie  (lel'eiidants.  j).  .■)()(;. 

rj.is.  \Vril  ,-111.1  iiiteridriitiHx  .iuiluiiieiit.  [i.  :<i\'.). 

V2.>U.  I'meeidiiiirs  ill  tlie  master's  of'liee,  p.  ,"ill. 

i'2'>\.    Till    rii/lil  ti)  rail  <  m. 

When   In    (lei.iiilt    ill   pa.\  nii'iit  aeeurdiiiLr  lo  the  leriiis  of  a 

"""■''■■'-'■  ''"■  itu'a-nr  li;,s  fi^rfeited  his  le-al  or  eontraetiial 

riiih)  to  red.-.  Ill,  h,.  h,-iN  iievcrth.  l.-ss  ati  e.|iiitai4e  riuht  to  re- 
iie.'iii.  .-.^imiioiilv  knoun  ,-is  the  e.iuily  of  ri.leniptioM.  Thi.s 
e.|inlal.l.-  i-iuhl  1o  ri-,|e,-,ii  is  an  iii.'vit.Mile  term  of  the  niort- 
iSH'j:':  of  uhi.-ii  th.-  luorlya-ror  (•;imi.il  depriv.-  himself  li.v  any 
iiL'i-.-,  ni.-iit  mad.'  al  Ww  tini,-  of  or  as  jiart  of  lli,-  niort-aLre 
'■■"'-■"•''""  ""-  It  iiiav.  ho«,.v..r.  he  suhscpi.-iitly  forfeite.l 
.11-  irriiiMi,-il.-d  in  \ari.'iis  -iv.-iys   i  li\. 

Tlh-:-.-  ai.-  .,/.;/,,-  ,/;,/„  to  lii,.  ,.|V,.,.t  that  an  e.piity  of  ru- 
'''■'"1"'""  '^  'I"  '^^t'l'''  ill  'Ik'  iii..rtL'a-.-,|  lands,  an.l  th,'  eoii- 
.•liivi.in  h,-is  h.rn  .Iraun  tli,-!t  tli.>  iiiortiTi.L'or  has  in  e.|iilt-.  .-i.; 
.•ihs>.!,it,.  i-iMlit  to  ,.,,,!„,,,„  ;,,„i  ,1,.,,  ,1,,,  ,.i,,||,  1^  ^^^.^,^.  ^^i^.^i^ 

'■"■  '•"■"■!    Ii'"^   II"  .lis.-r.-lioiiai-.\    poui.r  pi-.i\  i.l.-.l    tin-   ri-ht    is 


'i"l    harrt-d    li,\    ihi    sMtut.-s  o|'   liii 


iitation    1(1.      It  is,   howA-, 


v.-r. 


ill)    Sc,.  rliapo-r  lasl   i-ii- d.   S2!i. 

I.  )    Martin  v.  .Mil.s,   IVMi.  :,  o.R.  Ui).  at  ,,.  .|]G.     Tli,.  bread  ,,ro- 
I..IMIH.II  Mal.d  in  ihi.s  ea.s,-  ua.s  not  n.'Cessury  to  the  d.-cision,  wliicll 
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Illy  by  a  fif,'ure  of  .si)eo(.|i  tliat  the  <h[uUv  of  red 
ille( 


J  an  estate  in  the  mortgaged  lands,  and  it  is  onl 
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emption  is 


\-  for 


certain  i>iii-i)()ses  that  it  is  treated  as  if  it 
the  lands  ((/). 


were  an  estate  in 


The  e()iiiial)le  rif,dit  to  redeem  beinj;  a  ri^'ht  invented  bv 


eoiirts  of  e<iuity  is  jji 


inted  only  on  efiuitabie  t 


eiiiis  ((  ),  and 


may  he  refused  i 


n  eeitain  eireumstanees  if  the  srranting  of  it 


would 


ine(|uitable,  whereas  if  a  pe: 


■son  .inserts  a  lejral  r'iirht 


a  eourt  i',inn<it  ivfur;e  to  trivc  effeef  to  it  and 


eanuot  impose 


terms  (/'.     It   is  settled  that  th 
lie  irhii  snLs  ciiuitii  nnisl  dr, 


e  court  applyintr  the  umxi 


'onditiou  pre<'edent  toth 


m 

liiili/,  may  impose  tcrius  as  a 


relief, 


or  api)lyinf,'  the  maxim  l/<  icli, 


ic  rnfniceinent  of  a  claim  for  ciiuit; 


ihle 


line  irlth  clean  han-d.t.  it  m 


C'inii.s  into  iiiiiitii  mii.'it 


ly  consider  all  th 


in  order  U>  deciile  whelher  it 
at  all   i,i). 


e  circinnslances 
is  ('(piitahle  to  trra;it  the  relief 


Redemption  may  he  refused  on   th 


staleness  of  demand  even  thonf.'h  the  cl 


e  t'lound  of  laehe8  or 


film  is  not  !)arred  h 


any  slatiite  of  Iimifa1i( 


Tl 


of 


le  "principle  on  which  a 


redeniption  is  foumled  is  relief  aLrninst  fori 


n  equity 
"eiture,  ami  the 


^v^s  MuwU  that  a  i.nant  an.ler  a  I,.;ls,.  ,„ade  by  (he  nuniK-.v^or  after 
li«  lu.,1  i,„.rt,u;,ge,l  tile  land..  «as  a  necessary  „arty  to  a  foreclosttre 
action  as  b.hiK  .•  person  interested  in  tlic  e<|iiity  of  rcdeniption. 

('/)  See  chapter  ?,.  rxgnl  Mnrl,,,;,,,'  n,  K,,uit!l.  Sl'S.  especially  the 
case  of  Pasjet  v.  Kde.  ISTt,  I.U.  is  E„.  ns,  at   p.  1L>5,  there  cited. 

('■)  See.  e.f.'.,  the  doctrine  (,f  consolidation  of  niortra^-es  in  chap- 
ter ;i.  C'lU.S'fliildliitn  ami  Tdcl.iinj. 

(0  If  leader  of  th.'  mori'^ape  d.  ht,  uitli  int,  rest  and  costs  is 
made  by  the  niort(;aL.'or  t,.  tlie  mortpauee  on  tli,.  day  fixed  for 're- 
payment,  and  the  tender  is  refused,  and  in  consequence  the  mort- 
Ka«or  sues  for  redemption,  tlie  redemption  asked  for  is  not  equitable 
but  Icwil  relief,  and  th,.  uiviuK  of  the  -  lief  «ill  not  be  subject  to 
equitable  principles.     Strahan.   l.au   of    ,,orti;;if;es.  I'nd  ed„  pp.  137- 

(.'/)  Yoikshiie  Railway  W  a;;on  Co.  v.  Maclure,  ISSI,  l[>  Ch.D. 
4TS.  at  p.  m:  In  re  Madd.ver,  Tliree  Towns  Ranking  Co  v  Mad- 
dever,  1SS4,  27  Ch.D.  523:   RIake  v.  Gale,  1SS6,  32  Ch.D.  571. 


fl 
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r<|uit\'  is  nut  til  lit'  allnui'il  w-lu'iT  till'  iiKiftiriiirt'c  liiis  Ih-cii  u'nilty 
(iT  Mil  iiiiM'iiiiiliii-t  ;inil  iVniii  till'  lii'iiliiijrs  of  tlic  luii'tics  tlic 
;il'iiu,ini'i'  wmilil  wiii'k  ilijllst  ii'c"  Ui  ) .  Tliils  wlicri'  <i  liiui'l- 
i^iiuiii'  !]i"_Hri-Iril  t'nr  tv.rlitN  iiiir  ,\r;ifs  tii  ]iriisi'iMiti'  n  'Irrrri'  t'nr 
I'rili'iiiptiiiii  nir.-iiiist  a  iiiiii'li::is,'i'r  in  piisscssinti.  altlniUirh  uuin'j 
til  tlir  prnili'iii'V  iif  till'  actiini  the  riirht  to  rrilci'iii  «as  nut 
linlTril  li\  the  statiiti'  nl'  liiiiitat inii.  a  iMiri-liasi'i'  fi-oiii  tin' 
iiiortLrauTi'  was  lii'lil  rntitlnl  to  a  nTtilirati'  ot'  title  iimirf  tlir 
(,|ni<'tiii'j-  'I'itli's   Art    I  / 1. 

A  liill  t'nr  r"ili'in|ilioii  ot'  a  inorl^rairc  was  ilisiiiiss''il  in  tlir 
t'lillow  ini:  i-iiriiMistani-rs.  Tlic  nioi'tLiaiicc  liail  lioiiitht  the  ciinity 
III'  rt'iliniptioii  at  a  sli<'l-ifl"s  sale  whii'li  at  tiio  lime  uas  sup- 
posnl  liy  all  pai'tics  to  he  valiil  thoiiu'li  it  was  in  fact  invaliil 
on  trrlmii'aj  iri'oiinils.  For  si'vcntccn  ycafs  bcfoi'c  tin'  lilintr 
of  till'  liill  to  i-i'iii'i'ni.  sales  ami  resales  hail  lieeii  niaile  frnni 
time  to  time  of  various  jiortions  of  the  pniperly,  IniildinL's 
liail  been  crecteil.  altei'eil.  ilestl'ii\ cil.  ami  feplaeeil.  ete..  all 
with  the  eoirni/anee  of  the  miii'tL'airoi'"s  heif,  who  '.'or  \vn  of 
till  ie\i'n;ri'ii  \i'ai's  was  aware  of,  of  hail  roasoii  to  suspect. 
the  ilcfeet  in  the  title  of  the  parties.  The  liill  was  not  lik'il  UUtil 
a  lai'L!!'  tiiiseciireil  clnim  of  the  niortfjasroe  atiainst  the  mort- 
ua'.'or.  'ji'call\-  exceeiliiii.'  the  \alue  of  the  pi'opei'ty  at  the  time 
of  the  sherift"s  sale,  hail  lieen  outlawed,  anil  until  the  persons 
intcrestn!  in  I'csistinir  the  plaintitT's  claim  ami  maile  defeinl- 
ants  to  the  suit  inimherod  nearly  one  hundred   (,/K 

The  proxisioM  of  the  Kiiylish  I\eal  Property  Limitations 
Act.  ''  \-  1  \V,  4,  e,  '11.  s.  '21.  is  preser\eil  ill  the  Ijtnitations 
Ad.   U.S.I  I.   I!tl4.  c.  T.'i.  s.  :'..  as  follows: 

:t    Noiliin^  in  this  Aci  sliall  intirfiTe  wiili  any  rule  of  eiiiiiiy  in 

(;<)    .■^kar  V,  Cluiiiiaan.   1S7I,  lit  (ir.  r)n4. 

(I)    Re  l.islie,   isti:;,  j:!  (I.TJ.   li:!:    cl'    Eamn  v.   Dorlanrt,  ISO:!.   ITi 

n.i'R.  ins. 

(/)  SKai'  V.  (liainiuin.  Is74.  Jl  V,r.  yi'M.  'Hiis  case  was  luiliiwed 
in  Kay  v.  Wilson,  ISTH,  Jl  Cr  'JIL'.  and  was  referred  to  with  ajiiiar 
eni  ai'i'mval  in  I)oii;;all  v,  Uonsiall,  IHTrt,  2fi  (ir.  4ol,  at  p,  4(iS. 
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n.f.Ksln.  r..|i..f  on  thr  «ron„d  of  uc„uirs,vnc,.,  or  oth.  rwisr,  ,0  any 
IMTson  »l,o«..  ri«l„  ,0  bri„K  an  acUon  i«  not  barred  by  virtu,,  of  this 

NVIi.M  th,.  ,.„„rt  allows  a  m..rff;ai;.,r  to  :  .,■„.  afirr  .h.fault 
tlir  .vli.C  (.ivoM  is  ;„.rs.,nal  in  its  natu.v.  ..,..1  thoivfoiv  th<. 
foiirt.  a.'tinu'  //-  i„r.o„„n,  (A),  may  .Milcrtain  an  aHi.,.,  for 
micniption  a.Minst  a  „,„rt,Mf-'.r  u  ho  is  within  th.-  juris.liH ion 
•M.tw,thstan,lin;.'that  th,.  lan.l  in  oucstion  is  without  th<.  Juris- 
diction  (/). 

Th,.  court  will  not,  however,  frrant  rcli,.f  l,v  a  .hvn.,.  i„ 
IMrs..,„nu  as  to  lan.ls  without  the  juris.li.-tion  of  th,.  .-ourt 
unless  there  is  ,so„,e  .-ontra-.tual  ol.lijration,  ,..x,,r...ss  or  inipli,.,] 
...•  .some  trust  ,.r  ,.,,uity  l„.tw,.,.n  the  |,arti,.s.  Thus  the  court 
ivluse,!  .1  ,l,.cr,.e  for  re,i,.n.ption  of  a  nioi-t-aur,,  „„  |,,,„|^  j„ 
il.initoba  at  the  suit  of  a  Ju.ifnnent  ..n.iitor  of  the  niortu'a.^.r 
whose  ju,ltr„„.„,  .vas  l.y  th,.  .Manitoba  statut,-  a  ..harjr..  upon 
til.-  lan.is,  th,.  ,ju,|frn„.nt  ,-r,..litor  an.l  the  nu.rt-a-ee  both  bein- 
'i'>"«i<-il.'.l  in  Ontario,  for  the  plaintiffs  claim  was  un.ier  a 
statutory  ehar-e  whi,.h  .li,l  not  cr,.ate  any  e,,uity  ,.nf,.rc,>al,le 
ill  IX  rsiituim  {m). 

The  curt  will  not  ,.nt,.rtain  an  a,-tion  to  set  aside  a  mort- 
irai-'e  of  !an,l  without  the  .juris.lietion  and  to  ,|,>elare  the  de- 
fcn.lant  a  tnist.v  (on  th,.  -roun.l  that  the  m-n-t-a-e  was  tak,.n 

'"  f""-^""-" t  !t  lVau,hH,.nt  .s,.h,.me  to  .lefrau,!  cre,lit,.rs  of 

""•  '"■'-' ""'"'••   "^''''''f-'l'    "hem   the  mort^ra-ee  elaime,l) 

'»■•  in  ,.fr,.,.t,  ..nve  the  plaintiff  relief  by  way  ,)f  e.,uital)le  ,..xe- 
cuiion  oui  of  the  mortirair,.es  inten-st   mi),  or  an  a.^tion  for  a 

(A-)  Pcnn  V.  Lord  naltiniore,  l7,-,(i,  1  \Vs.  S.n  144  1  \v  & 
T.I.r.  E„.  SO,).     See  also  chapter  L>4,  M-tion  for  Fur.vlosm;   „r  Salr. 

On)   Henderson  v.  Bank  of  HamiKon.  1893.  L'3  Can    SCR    7ifi 
airinniny   Jo   O.A.R.   Hie.  '      '  '"' 

(«)  P„rdon,  V.  Pav..y.  18!Hi,  .'B  Can.  S.C.R.  41:-,  reversing  23 
OAR.  !):    Hums  V.  Davidson.  1892,  21  O.R.  547. 
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'ii 


dcclaiatioii  that  a  ilcc.l  in  the  form  of  an  absolute  eoriveynnce 
of  land  without  the  jurisdiction  is  really  a  Hiortt,'a!,'e  {o). 

§2r)2.  Whin  till  rifiht  to  ralecm  arises. 

Althouv'h  a  niorl-.'a'.'nr  eannot  at  the  time  of  the  makin« 
of  Uie  mort^'aue  and  as  part  of  the  mortfraj-'e  transae.ion.  eon- 
tract  himself  out  of  his  equity  of  redemption  (p),  a  mort-;a<>? 
may  he  made  ii-redecmahle  for  a  re.Msonahle  jieriod  (</),  at 
least  if  the  i)rovisioii  to  that  effect  is  nuitual  (r). 

.\s  a  '.'eiieral  rule  a  nmi'tiiauor  is  not  entitled  to  redeem 
bef.iie  tile  day  lixed  in  the  mort^'ane  I'ontiaet  for  payment  of 
the  principal  (s).  unless  the  mortira-roe  has  taken  steins  to  i-e- 
cciver  payment  by  takinir  luissession  or  otherwise  (t).  or  un- 
less the  day  tixe.l  for  redemption  is  unreasonably  distant  in). 

In  the  ease  of  a  AVelsh  mortjiaire  the  mort-ra^'or  may  re- 
dc'-m  at  any  lime  (v).  but  freneratly  in  otln-r  cases  the  time 

(o)   Gunn  v.  Harper,  19ni,  2  O.L.R.  tUl. 

(;i)   See  cliapter  ",  l.ii.iiil  MurtfiiKjf  in  I'-'iiiiHi.  S-"- 

(,,)  Teevan  v.  Smith.  1S8:',  20  Ch.D.  7-4,  at  p.  729:  BiSRS  v. 
Hoddinolt.  nSiiS]  i:  cli.  ni>7;  Uradley  v.  Carritt,  \mC,]  A.C.  2,^,3, 
at  p.  2:,<X 

(,)  Mor^-an  v.  JelTreys.  [Wii]  I  Ih.  020;  in  this  case  a  provi- 
sion tliat  tlie  inoripai;or,  without  the  cons,  nt  of  the  inortgasico, 
slioiild  not  b-  .ntitled  to  redceiii  until  tli«.  end  of  28  y.-ars  was  leld 
to  be  unre;'sonal)le  and  inienforceable. 

(X)  liro.  V  Colo.  1X45,  14  Sim.  427,  IS  R.C.  llfi.  In  this  (ase 
the  inortgauo;  ..aviii^  an  advantafxooes  offer  for  the  prop.ity,  ten- 
dered to  the  n,ortuauee  the  principal  with  interest  to  the  day  na.ued 
in  the  n,ort^:aue  for  payit.ent.  A  demurrer  to  a  bill  for  reden.pt ion 
for  want  of  e„uitv  was  allowed.  As  to  a  stipulation  in  the  mort- 
sra.L'e  that  the  money  shall  not  b..  calUd  in  for  a  c.-rtain  tiin-,  see 
the  notes  in  IS  R.C.  at  p.  117. 

(M  "1  Ih.l.-lmrv,  I^,ws  of  Knfiland.  p.  117,  citing  liovill  v.  Endle, 
lisf.nl   1   cli.  Us:    Kx  larle  Wiikens.   llSnSJ   1  Q.I).  ul3,  at  p.  54S. 

(  '1  Ualsburv.  Ui«s  of  EnKland.  p.  143.  See  also  the  stamt- 
,.rv  pr.  .isions,  h^n  inafl.r  referred  to.  applicable  to  the  case  ol  u 
nionpa^'e  which  h>  its  terms  is  not  repayalMe  .  ntil  more  than  hve 
years  after  Its  date. 

(r)   See  chapter  1,  hilioiltutory.  §2. 
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for  ,.;,y,u,.„t  Of  tl.e  niort^asc  money  miist  bt  ascertainc.l  or 
iUToi-tamable  by  rrfoivnro  to  a  fix.Vi  .lay  or  to  the  bapponi,,.. 
of  a  certain  eve,.t.  If  the  time  be  uncertain  or  of  unroasonalle 
*luratu>n  r  iomption  may  bo  .;eereo,l  i„  a  reasonable  time  ( ,r) 
Heaen.ptio„  was  aib)--^,!  before  the  day  named  for  j.annent 
where  by  the  proviso  the  mortsatror  was  enti;],'.]  to  redeem  en 
tlie  <li.v  named  or  on  paym<'nt  before  or  after  it  (,/). 

If  in  an  aelion  of  foreclosiii'c  upon  a  n'ort-. :,,  v.  ii,-h  eoa- 
tains  an  aeeeleration  elause  the  morf  ee  elaims  the  ben..|it  of 
the  elause  and  .■ails  in  the  whole  ,„.,r,jr.  lebt.  he  is  bou>.d  bv 
his  eleetion  an.l  must  accept  prin-.ipal.  interest  a..<l  costs 
whenever  ten.lered.  even  thou,d.  he  .joes  not  s,.ek  an  order  for 
immediate  payment  f//). 

Where,  p.irsuant  to  any  condition  or  proviso  contauied 
"i  a  mort,.,(re.  there  has  been  n.ade  or  .nvn  a  demand  or 
notice  re.|uirin-  paym-nt  of  ,11  ,„o„..y  .Mvured  bv  the  mort- 
CTKc  the  person  makiufr  sueh  .leman.l  or  .^rivinu.  .such  notice 
IS  bound  to  acce,,t  and  reeeiv  payment  of  the  .same  if  made 
as  re.p.ired  by  tlie  terms  of  such  demand  or  notice  (-). 

If  a  m.rtirajre  is  made  payahl..  .,n  .l.-mand.  or  if  no  time 
.s  bxed  for  payment,  as  in  the  eas.  of  an  equitable  mort^-ajre 
by  deposit  of  title  deeds  or  othor  infnrmal  mo,l^ai:e.  the  mor^ 
uMfTor  may  redeem  at  any  time,  as  the  morti.'ajr,.o  has  the  cor- 
relative rinht  at  any  time  to  call  in  the  loan  („). 

It  is  provided  In   the  Interest  Act.  R.S.r.   lOOf,.  ,..  120    s 
10.  as  follows  (b)  : 

Uy  Whenever  any  principal  money  or  Interest  secured  bv  raort- 
..i«e  Of  real  e.tate  i.s  not,  um.I.t  the  terni.s  of  the  nu,r,«ag,.,  payable 

("■)   Xewconib  v.   Hnnhaiii,  UH\.  \  Vern.  7. 
(r)   Harding  v.  Tin.sey,  Isc:,.  ]()  Jur.  N.S.  S72 
(.'/)   frnso  V.  JJond,  18SL'.  1  o.R    381 

(")    FilZKerald's  Trustee  v.  M.llersh,  [1892J  1  Ch    385 
(l)  This  section  applies  only  to  a  mortgapo  executed\ifter  the 
l.si  of  July,  1880.     R.S.C.  1906,  c,  120,  s.  11. 
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till  a  liiiii-  iiHiri'  itian  li\i-  viars  al'iir  ilir  date  of  tlic  iiiortfiauc  tl'i'n. 
if,  at  any  linn-  aft.T  tlir  ixpiration  of  Mich  five  years,  any  (icrson 
lial)li'  to  pay  or  cnlilUil  to  ndriiii  tlic  iiiori;;aKi'  lindrrs  or  pays,  ii) 
tin-  piTson  iiilillid  In  norlvr  ilio  iiioiny,  rlic  aiiioiint  dii;'  for  prin- 
rfpal  nioniy  and  Intm  si  to  ilic  tliiic  of  payimnt.  as  ralriilati  d  iindrr 
til.  provisions  of  tlir  four  srctions  last  pnri  dini;  ((  ),  lofivilur  wi.li 
tliri<'  luonllis'  furtliir  inliTcsi  in  liiu  of  notice,  no  farther  inten'St 
shall  lie  clKiruealile.  payahli'  or  recoverahle  at  any  tiiiic  ilieri'afier 
on  ihe  principal  money  or  mirrtst  diU'  under  the  niorti;af;e;  Provided 
that  nolhinu  contained  in  this  section  shall  aiiply  to  any  iiiort;;a!;e 
upon  real  estate  jilveii  by  a  Joint  stock  company  or  oMier  corpora- 
lion,  nor  lo  an>  deheiiliire  issued  li.\  an,\  such  (oiii|iany  or  corpora- 
tion, for  the  pa.viui'iit  of  \\lii(li  s< ciirily  has  In  i  ii  i;i\en  hy  «;iy  of 
tiioiluaue  on  real  esiate. 

hi  .III  aeliuii  1(1  eiiiiiiiel  .'i  ini ii'l uM'-'ee  ill  (il'eal  llfitaiii  to 
aeei  |i!  llle  |  ili  llci  |  i,'l  I  lllnlley  allil  llltelesi  ilue  nil  ,1  leii-Viar 
lip.|'t'j:m'e.  wliieli  liail  ilili  ii\ef  six  veal's.  \\  was  llrlil  llial  llle 
I'liic'juiiiL;  seeiiiiii  is  intra  vires  i>\'  the  ilciiiiiiiinii  |iarliaiiielit 
illnl  ;s  Hut  icsl  rieted  in  its  appiieiitinn  to  sliell  lllnl'til.'lL'es  as 
are  iiieiil  idiied  ii,  s.  (i  iil'  the  act.  lull  ii|i|ilics  In  e\e|-\  iimrtLraof 
on  l'(al  est.-ite  exeellleii  after  the  1st  nl'  .llllv.  IS^II.  where  lilt' 
llliilli'V  seeilieil  "is  lldt  lllpjer  tile  tei'lils  iil'  the  Mliirt'_'ai.'e  |i;i,v- 
ahle  till  a  time  iiiiifc  itiaii  live  v  e.-iis  al'tcr  tlic  d.alc  ol'  ihe  iiiiirt- 
iraire."  It  was  .aUn  held  tliat  the  loan  li.ivini:  lieen  iii.'ide.  tlic 
Iir..pei1y  lieiliir  situate,  and  lile  IIH  irtLML'e  'jivillL'  llle  n|itiiili  iit' 
l>  ■  iiiefi.  in  ('aiiada.  ihe  law  ol'  ( 'aiitida  iiiiist  irovcrii  in  i-ela- 
e.intv;ict  aiicl  its  incidents  and  that  the  tender  liiadi' 
<"d  ill  the  .iudirtuelit  w  as  silflieieiit    i</). 

..  s.iOit  time  al'ter  this  deeisiiin.  ami  dolllilless  lieeausc 
Jlie  ij.iestii.n  of  leudslat  i\(-  .iui'isdiel  ion  w.as  thei'ein  raised  (  r  ) . 
a  siiii'Iar  slatiile  \\;is  pass..]  in  (  hitario.  and  ii  is  iii'\v  providi'd 
In   till'  .Mnit..'a._'es  .\i-l.  K'.S.M.   IliM.e.  Ill',  s.  17.  as  I'lillnws: 


(i\  'I'lii'  sections  referr.  (1  to  relaie  to  the  rale  of  interest  and 
ar.   disciiss.d  in  chapter  J!i.  I)il,r,st.  Si>:?12,  313. 

('/)  l!raill)U-n  v.  i:diiilr.ir;;li  Life  .\st;iirance  Co..  ^<^>C,  .">  O.I-.H. 
r,.-,7     ,f    hi  IV  Parker.  Park,  r  \.   Parker.  Is'M.  :;t  O.U.  :;73. 

(e)  As  to  the  cpiestion  of  lei-islalive  jurisdiction,  see  also  chap- 
ter L'!!.  lilt:  rrsl.   Si31X. 
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rJ-,2.   WHES  TIIK  KKan-  TO  HEDFK 


M  ARISKS. 


1!»3 


•*— (1)    \Vh 


iiiortKaK..  of  fr.chold  or  I, 


KTi'  any  principal  i 


of  July.  ]»(I3,  Is  no, 
a  time  iiion.  iiiun  livi 
HI  any  ijn 
10  jiay  1)1 


iind 


ascliold  |,i„| 


Money  or  ini.  rest 


■fared    Ijy   u 


lleltV 


ler  the  t( 


afler  tlie  •  \piral 


MJade  afler  the  Isi  day 

rniK  of  Hi..  niort>;af;e,  payable  till 

!■  niorljiiase,  tlieti.  If, 


■aifi  after  the  dale  of  ih 


ion  of  such  II V 


to  n 


'inilled    to    lede.  Ill    lenders   or   |i 


■'■ehe    the    11101 


leresi    to   l| 


III. 


iiionih.s'  fiiril 


le    lime    of    Sllcil    lend 


inioiint   due  for  principul 


years,  any  person  liable 

ays  to  the  person  eniiili-d 

nione 


be   ctl 

priiKipal   II 


ler  interest   in   Ihu  of 


ler  or  payment,  i 


iind   in- 
loHether  Willi   three 


i'lile,   payable  or 


iioiice.  no  further 


reco\rrabli 


iuiiiest   shall 


lllleresi   dut 


(-)    .\olh 


under  il 


ai  any  time  thereafter 


on  the 


le  mori);aKe 


seel  ion    , 
or  shall 


'   of  Mcii 
appl> 


in  Ibis  section  .shall  affect   the  | 


on    :!.'.   of   77(.    /, 


irovision.s  of 


4ub- 


'II II    (iii.l    Till  Hi   Ci,i 


other  corporation  ii 


any   iiiortKaL 


Kivin  hv  a 


ixinitinii.t    .1(7, 


or  corpoiat 
on  freehold 


III-  to  any  d(  b<  nt 


joint  stock  company  or 


on   for  II 


or  leasehold  i 


11'   payment    of   wliid 


uie  issued  by  any  siicl 


1  company 


1   s.^ciirity   has   bi 


roperty. 


■en   j;iven 


''/•  mil 


iif'-r  ill  f  II  III  I. 


T 


"'       MlllNtjcill        (if        ,1,,.        ,.;,,,.       ,,,•        1,1, 


I'li-'i'  "Iter  iiiatiiritN    is  di.s 


I'l'csl   p.iyalilf  nil 


lii'i'  a  iiiiirt- 


tinll    (if   Mill 


lee 


.1   clseuliciv    i/).   I, lit   tlie  ,|,| 


1( 


\«  III 


ilili'ivst   ill  lien  of  IP, tic,,  al'ti 


'f  iiialiiiitv  Ijo- 


M' 


Miluccl  matter  <i|'  tlio  ineseiit  chaiit 


'ii-t  frniM  statute  ami 


pti  r. 


iiifeiivil  t'foii,  the  transact 
of  a  lieiiiiam.iil  cliai-acter  i 


IS  a  •.'cmral  ftilc,  w 


litre  it  nia\-  he 


ii'ii  ilijit  till' 


li'aii  is  iiitem|(.,l  til  lie 


III 


I'a.viiieiit   on    the  .h 


a  morivMirof  must.  ,.|i'i,.|.  ,| 


ilaiilt 


-'ive    to    til 


Until 


;.|-    I 


IIS   ititeiitidii    t<i   |ia,\    iiff  til 


imititlis'  interest   in   1 


ii'U  lit'  iiotiee   ( /,  ) 


nil  the  e.|iiitiil)le  maxim  tl 


1,'it 


he  \v  ho 


c'fiiiit.v. 


mill 


a  iiiiiit' 


airnr  who  eiiiiK 


al'ter  his  eslat 


e  is  forfeit,..!  at  law  i 


llloi-tf.'at.'ee  si.\  iiioiith.s" 
0  iii.irtir.-i!.',.  or  \k\\  si.\ 
This  rule  is  fonn.liHl 
seeks  e,|nity   must   .jo 


■s  into  cinity   for  relief 


r.'.l 


I'liipti.in  to  deal  <.<init;il)l\ 


s  rei|uire,l  as  th,'  price  of 


IV    1 


a  reasoiialil,.  time  to  fiti.l  a  neu-  invest 


lis  mortera.'-ee 


inent  t'oi'  I 


f-'ive  111  111 
'lis  money  (/). 


(/)   S.',.  chapter  I'fl,  hitinst.  SS3t3,  314. 


(3)   Fitzscralds  Tr 


(h)   Smith  V.  Smith,  |IX91J  3  Ch.  5 


nslee  v.  Mellersh,   [1892]   1   Ch,  385, 


Huildins  and  Loan  A 


mins  and  Loan  As.sociation,  1888,  15  O.K.  237 
(I)   Urowne  V.  Lockhart,  1840,  10  Sim.  420. 


50,  18  R.C.  119;   Archbold 
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Till'  |i('ii(ii|  lit'  .-.ix  inoiillis.  it  will  }»•  dhscrvcd.  is  the  siiiiic  ;im 
tliat  wliii'li  isMlliiurd  in  .iitiims  lor  r.^li'iiiptutti  anil  t'orci'lnsiiiv 
iir  sale. 

A  Minit'j.iL'iii'  may.  at  any  tini''  al'tri-  dcfaiilt,  ivdi'-Mu  tin' 
ninrti.'an('  vvithdllt  tintirc  it'  lie  I'a.vs  si\  iiidiitlis  in!'  rest  in  licU 
111'  nntici"  (,/).  Where  tile  nmrl  ,:a'_'e  ilee.l  reserves  an  nptinii 
U>  the  niortiriil-'iir  to  jiay  off  tlie  nmftiia'ji'  moneys  e;-  an>  part 
thereiit'  at  iuiy  time  hel'me  the  expiratinn  of  the  mcrtiraire.  ami 
till'  parties  al'ter  the  maturity  of  the  irinrti.'a!-'e  eniitiruie  tn  deal 
upon  IS  teiTiis  as  far  as  applieahh'.  the  option  max  still  he  ex- 
errised  hy  the  nmrlLMu'iir  after  the  nialiirilN  of  the  n<orti.'at,'e. 
and  til.    iiioT'tiiaLtee  is  not  entitle<l  to  six   months'  notice   (/,■). 

If  a  mortijatree  demands  |iaMneiit  or  takes  any  steps  to 
enioree  his  sicni  ;iy  he  will  not  lie  entitled  to  notice  or  interest 
in    lieu  of  noti<'e    (I). 

If  six  months'  iiotiee  is  _'iveii  ind  the  money  is  not  paid 
on  the  very  day  of  the  expiration  of  tlie  notiee  the  mort'^'autH' 
m:i\  r(>(piiie  a  further  six  months'  notice  or  interest  in  lieu 
of  noli<'e  I  ni ) ,  hut  if  a  iiiort'/au'ee.  after  rec<'ivinij  six  months' 
Iiotiee.  unreasonahly  refuses  a  tender  of  the  deht  with  interest 
and  costs,  iiitei'est  ceases  to  run   from  the  date  of  the  tender 

In  a  ea.se  in  En'jrland  an  oi-dei'  for  foreclosure  was  made  in 
tlu'  usual  form,  ai.d  the  usual  eertifteati'  also  was  made  ap- 
pointiii'.'  a  ilay  six  calendar  months  fi'oiii  tlie  date  of  the  cer- 


(/)  Hiitiiin  V.  Itrown.  issl.  45  LT.  ?A?,:  .To'inson  v.  Evans.  1889, 
fit    I..T.  IS. 

(/.)  Arcliliold  V.  Hiiildite-.  aiirt  I-oim  Assotialion.  18SS.  16  O.A.R. 
2:   IJannrr  v.  licrrirtfre,  1S81,  18  Cli.D.  li,".!. 

(!)  I,.tt  V.  Huicliins.  IS'il.  I..K.  13  E(|.  ITfi:  Ilovill  v.  Endle. 
[ISftC]   1  (  h.  IMS:    Ti<.  Howstnn.  Houston  v.  Houston,  1882,  2  O.R.  84. 

(m)  In  re  Moss.  Levy  v.  Siwlll,  li<xr,.  ?.\  Cli.D.  OH:  Garfortli  v. 
Bradley,  175",.  2  Vis.  Si  •■  fiT.'i.  at  p.  fiT8:  IJank  of  New  South  Wales 
V.  O'Connor.  1889,  14  Ai  ...  ('as.  27:1. 

{>!)   Edtnmdson  v.  Copland,  [1911]  2  Ch.  301. 


u 


«:T-3.   NOTUK  Olt   INTEREST  APTt:R  DEKALl/r,  VJU 

'''''""""""■''"' ■'•••'l'"'I"i.m.n„,.nynH.,„„nh,.p,.in,.i„al 

" >,-"-""■-    up,.,,,,.,,,.,,,,,,. ..„..,  ,t  wa.  hold 

'""  " '■'^'^"^""-  "■""'''  -  "I--  t..  .v.kv,a  on  a„  ..arii..,. 

■^;'>-  ""  '"'>•"'-■'"  "f  tho  pnn.ipal  ,n.m,.y  ^vi,|.  „„..rm  up  „, 
•'"   "in.'.ifpayuu'tit  uu\y  ai„|  ,!„.  ,-.,sis  (<>). 

Tlu-  ,„,.,roi,...  .s,a„nM.Mt  of,,,,,  law  ,nus,  i.,  On.ano  !,.. 
'■'-'1  M.l..l>-,  10  the  pna.sions  of  tl„.  Mor,.^„...,s  \,.,  Us,) 
<""».«••  Ill',  .-ss.  ir.aii.l   l(i.  asfol,ou.:  

,o  nmicnr  ,.",   '        ""*  '"  ""    """-iKaK,.  or  otherwise  xvi.h   rrsprct 
wh.T..  it  1,-..  I  P'i>.>''if  wifliin  Ul,.  m.uniiiK  of  tliis  H.ctlon 

rz/iMLrr-'r:;:';;;.:!^- -■•'-- -"~ 

d.fu!!!  l,.!s ',  •^■"'^^"";"""""«  '"»  ''Kr....na.„,  ,o  ,1„.  contrary,  wh.r. 

0    .       ,a        ;:     ""  ':,"■•'■-"-'  ,~>'  -  'n  arr..ar.  pay  the  sanu., 
i„^      '     :   "^^ «"^''''  »'  '<-ast  tlir,.,.  months'  noiic,.   in  wiit- 

~,      .ZV''"/      n.Ui„«  ..ch  pa.  ...        ,n,h...ay.o 
'  '  "'"'  '•"'  ""•  same  without  any  further 

■    (I        of  payment. 


of  int.r. 


fXCi 


pay. 

(-)    Ff  th..  m,,i        ^,„ 
fails  to  ii,ak.    the  sai>- 
thereafter   he   em  it  I,,;      „ 
principal  money  so  in  .^rr. 
m.'nt  loseth.r  with   ihn, 

(")   Not li inn  In  ihi.s  .«, 
niortpasee  to  nc-ovei-  h\    -m; 
in  arrear  after  default  lias  b. 


rson  .ntlrl.d  ,o  make  such  payment 

tne  ni.n.     n.d   in  the  notice  he  sliall 

'"''  " '■     only  on  paying  the 

■  '     •       •  rion  to  the  dat.'  of  pay- 

•  1  St  in  advance. 

JT'ct  or  limit  the  right  of  the 
•  rwise  111,-  iirint.i'al  money  so 
..ide. 


(")   Hill  V.  Rowland.' 


s.    lis- 


•h.  :;'-i. 


v.",         I  ii\ni;H  XXV    aitkin  koh  kkdkmption. 

I J  ^1  iiiiiitmitri'  Imtiiiiiis  due  liv  viiliic  ut'  :i  mci'cIi'i  .ilii)ii 
chiiisc  '.xliirli  |i|ii\  kIi'S  lli;it  llii-  iiinrt  UMUnI'  nil  |.,i\  lili'lil  nl  I  lie 
;inriii>  sli.ill  lif  i-iIii'miI  irnin  I  lir  cniisiiiuc  lu-rs  d'  Iin  dclMiilt. 
fill' limit  \\\\\  ^i(...  irlir\(  iiL;:iiiiNl  ;i  |irip\  isiuii  In  tin'  iikh  I  iiiitri' 
tli.il    iM   <M--r  "T  .li  r.-iiilt    I  III'  iiicirtLMirnr  sIimII   imt    In'  ,il    lilirrty 

til    |i:l,'      l!li-    Mllilt'j;l'_'i-    cM'l'lit    iHlrr    llntlcc   (ir    l||>ii||    |i,i;  lIHIll     n|' 
llili  I  1  ~'    ill   lli'ii  III'  hotiri-    1  /)  1 . 

!i  ''r,i\  Im  I'll  hi'lij  ihnt  the  I'iiiifllNli  nili'  \\'  li  mi  ii  ires  ii 
iiMii  t'ja'.'iir  ii  ili'fiinll  111  ■_'i\i'  111  llii-  iiiiirl'jiiuri'  >i\  iiiuiillis' 
lliilliT  III'  his  liiliiirh.i,  In  |i:i.\  llir  liiiii-1'jiiL.'r  lii'iil  iir  in  lii  ll  nf 
imlirr  111  pa.v  >i\  iiiiiiillis'  ;ii|i|;t;i'n;il  iiitiTi  .st  is  nut  in  I'ihtc 
in    ,\lli''rt;i    i  '/  i . 

ll    l^   till'   ijllly    lit'   .1    ll|ii|'li.M'-'i'C   nil    lll'inu'    jlllill    ll\     lllr    Illnl'I 

ua'^iir  l!  ,•  |ii  ini-i|ia!,  iiitrii  si  ami  i-nsls  iliir  iipiiii  llir  iiinr|i.'a'_'i 
and  I'l'iilc  iiipniaii',  ni'^ly  with  siii'li  |iayiiii'nt,  tn  hand  to  lii,' 
liinrlLtaLrm'  thi'  titln  drids  tnu'iihri'  uilli  a  dillv  i'\i'i-uiid  ri' 
i'iiii\i\  aniT  I  »• !  nt'  thi'  limit  L;aLrid  |iinpcity  '  v  ' .  TIhkI'iih. 
\\  la  ll  ,  !imrlLrai;tir  u  Im  had  trixi'ii  imt  irr  tn  f  Im  limit  lml'i  i'  I  hai 
hi'  uniild  atliiid  I'nr  that  piir|iii-i-  iiuiili-  a  triidi'i'  nf  thr  a'imiliit 
dill'  and  thr  limil  ja'^i'r  ri't'iisni  tn  hand  ip\rr  tn  thr  iimri  jaL'ni' 
thru  a!h'  tliriT  all  I'lidol'si'd  rri'nii\cyani'('  nl'  the  iimrt '.'.iL" 
pinpii'ty,  inLri'thcr  with  tli|.  titli-  di'tds.  and  an  artinn  t'nr  r( 

drliiptinii    was    siilisi'ipii'iitly    lil'niiL'Ilt     li\     1 1ll'    1 1  L'a  :■  a      ihc 

i-niiit   irl'iiscd  tn  allnw   till'  limit LTaiTi'i'  inti':'i'sl  and  ci  •  Is  .^ulisi - 

(;-)    Soliwartz  v.  Williams.   l!iir,.  ?.',  O.h.R.  ,  ."..  L'T   D.L.U.  7",:i, 

('/)  I!r  I'aiiihriin  and  Sliorl.  l!<]t.  7  A.L.K.  ,.11.  It;  Ii.l.,.i:.  I'l:!. 
adiiiiiitii;  ilii'  (iissriitiim  oiiinfon  of  Armour.  C'.J.  in  Ar.liliokl  v. 
liiiiliiinu  and  Loan  Association.  ISSS,  l.'i  O.K.  ;37,  S.C.  rcviTRcd  on 
another  point.  lH  O.A.U.   1. 

('■)  Or.  in  Ontario,  a  duly  cxcciiti'd  discliarp'.  if  the  morl>;aKor 
docs  not   rii|iilri'  a  ri'OonM'yanci'. 

(K)  Koiirkr  V,  Holiinson.  (linij  1  tli.  4Ho.  follo^slnB  Walkir  v. 
Jont'S.  ISi'it;,  1,.I{.  1  P.C.  .".11.  at  p.  I'll. 


^S^^  ,^ 


«-'51.  TENDER 


4!t7 


'  '"'"'  '"  ll"'  '!"Ii'of  tl...  tr.i.l.r  an.l  onl,.,,-! 
'•<wts  of  ((■,,•  acfinii  (/I 


IniH     id    |l;i;,      ll 


A    till. Id-   I 


'V  il   iniiftf.';i;.rcir  t. 


<\s  illlr  Mriil  licit 


ii  tiiiirt'jjiirt'i'  III"  iniiiti 


i"l.  ill  (MdiT  (,,  pivvchi  lurtl 


iitrc  niKii- 


INcrss.inlv    ll,.  such   a   tf!i.l 


i<  r  iiitcrcst  riiiifiiiiir. 


.■ii-t  "II  at 


"II  till'  .•\(i-iili, 


'■i^'    ("I.  Iiilt   nlinv  111,,  t 


IT  ,is  u..ii|,|  aft'nnl  a  <l 


II  I'l  ;i   I 


'I  l'li||\  l'\  .IlilM' 


iilli'Ui'd    in    \v|ii,.||    I 


''fiiic.  to  an 
<li'i<i'  In  mail.'  ruihiiliniial 
.1  irasdiialdc  I 


iiiif  iiiiist  !)(' 


'■lllllV'    \V||..||    I 


•'    "llt.lill     t(l.i    (.N,.,.||ti.,l,     .ll'    th,.    ,|(H.,i. 


II  tiic  (Miiivcv  111'.'  [laflics 


tlir  ti'iicl.T  is  iiiadc  (r 


t'spo- 
iiic  lint  t||,,  iMTsoiis  to  whom 


it 


'l'.M.    IM.Mti,!,.,!,,,,,,,,,.,,,,,,,,,.,,^,,^,,    j,^^^l^^,^.^^__^|^^_^^^,^^^^ 


•■'iii"iiiit  'III'',  till'  iiifirt 


''ivf'c  \vill  not  ll,.  I'rititlcl 


S'lll    li;i!i|,     (,,   I 


I'!"-'  or  cosrs  inourir.l  thcmift..|'  ()<•),  l,i,t 


i.\   iinist 


il''iiiaiHi  to  tli(.  mortirairco  (r). 
•V  tciKJcr  to  I),'  !r,i,i,| 

'•'■■''•'■III;  t.'ii.l.r  Uy  n  stran^'. 
straMij,.!-  tl 


Ivi'ip  the  inoiK  y  I'oaih'  t 


to  riH'ovcr  in- 


thc  jicr- 


II  I'ny  over  on 


must  he  ni;i.lc  \,y  a  i>.>i-soii  (..ifiil,.,! 


to 


f     IS     lll.t      iri 


""I.   tor  as  a<_'ainst 


'|\  flit'  sojii-itor  nr 


II'  niiirtL'airr.'"s  estate  is  al.soluto.     It 


may  lie  made 


.■iu:('iit  of  I 


.\  ti'iidor 


IC    IM'I.SOII    ftllill,.,!    I,,    , 


may  he  n,a,|,.  to  tli,.  moit-rfi!; 


■cili'cm  (.1/). 


I'ei-.soii  entitled  to  i 


'eeel\|.  t 


-'••e.  or  to  any  other 
II'  money  and   i-eeonvey  the  estate 


(')    I!i)iirl<e  \.   lieliin 


lliat  a  lend-r  by  il 


is'in,   .snriv.  lolleuinK  Cotlerell   v.  St 


:it  p.  :;oc.     I,  I,.,;.  , 
le  iiioiinau'or  of  ih, 


acconiiiiinied   by  a.  i|,tii;iiid   for  a  d 


tieen  tielil   in  New  Fi 
aiiioiini   due  o 


relea.s,.  of  til,.  d..lii 


condiiioiial.  and  d 


i-sclKirj;,.  of  (I 


riUt<  n, 

riinsu  ic-lt 

n  a  tiiortpase 


le  niortgai;,'  and  a 


Jiayee  of  Ills  rosis  In  a  ridmipii 

";i  sun.  •:?><>.  i  s 


(")  Welib  V.  ( 
l!iir!;,.s.  KiCn.  1   ('as. 

(I)  Webb  V.  Ci 
"  .\tk.  S9. 


I!.  K(|.  7: 
ross,..    (I'ML'I    1    Ch 


loes  not   deprive  ili,.  mort- 
III  siiii       .\lfK,.nzie  v.  MrL-od.  1909 


followii!"^    .M 


iiininK   V. 


s,'.  .\!ii,r,i.  toiioHi' 


'^  il  shir.'  V.  Siiiiili,  174^ 


■:  V, 


(")    Knaiip  V.   rsower.   1S71.   1: 


<;r.  fi!!:,.    Itjshop 


^<»'n.  .'!7ii:    LoMi  Mldleton  v.  Eliot,  IS  17    If. 


''tiiirrb.  17jl, 


(•'')   Kinnaird    v.   Tr 


Soiiili  Wall's  V.  ()•(', 
'sri.  17  fir.  fill.-,: 


■ollop,..    isS!t,    4L'   Ch.D.    61 


Sir       ..1. 


I'Mniond.son 
(.'/)   Ward  V.  Carttar 


nnor,  ISsri,  n  App.  V; 


ll;    Uank   of   Sew 


•  "opiand,   (19111   2  fh 


Knapi)  V.  Howpr, 


8«5.  L.R.  1  Eq.  29. 


301. 
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1  :• 


us  t'lir  r\:ilii|'lc.  ,1  tlllslir  nl'  tllr  in"rt^.Mi;rc,  his  ;issit,'lU't'.  or 
his  cNcciiluis  !'!■  jdiiiiniNl  r,-il"iN  ;i.  A  Iriidcr  to  a  sdlicit'M' 
111' li!  hir  aui'iit  nl'  t  hi-  iiKii'u.iiiri'  w  ill  nut  Iiclici"!  iinh'ss  lir  ii.'is 
aiithiiiii;.    Ill  iri-ci\i'  ihc  nun  ti;;'L.i'  iiidiu-y   '  </ 1 . 

I  r  .1  phiiT  is  apjM.Miiril  I'll!'  |i;i;,inrnl  thr  IriKhr  iiiusl  l^.' 
lii:ii|i'  .-i!  .fh.il  I'hiiM  .  If  thr  iiinrt  L:;i'.jri'  h;is  i  Icin.-iliihi  I  |'a;>  liu'lit 
<ii'  if  Mil'  )iiiiri  iaL:iir  is  wilLni;  in  |ia\  six  inniilhs'  inlcHsi  in 
lioil  iif  i;ii-iT.  a  t('!!iiir  tii;!\  Im  luaih'  al  aiiv  tiiiii',  hut  if  tin' 
liiDiicy  ,s  iia,\aii!r  a'  a  tiiiii'  i-ii'!  liii  liy  the  iiidltira'^c  ci.iil  rai't, 
oi'  at  ilir  rxiiiral  inn  ii'  a  si\  iiinnilis'  nnlicc  al'ini'  ih'i'aiilt.  thi 
Iriuii  r  inilsl   lir  iiiadr  nil   tin    iri'v  dav    i 'm  . 

Ill  iiiih  r  In  i-niis!  it  nil'  a  iinml  tciulcr  thri'c  must  he  actual 

pi'mllli'l  ion  a  1 1' I  I  if  IT  nf  t  hn  |llnnr\  .  lllllr.ss  Uai\  I'd  hy  the  ninil 
L'a'-'t'i'.  Actual  |iriidi|i-' II  n  iii,i\  he  dis|)ciiscd  with  if  ihcci'dl- 
ilnl'  li'lUsi'S  In  ai-ccnl  tile  ninlicy  when  the  dehlnr  nffel's  til 
|iliidilee  it.  lull  hi'i'nrc  he  has  actually  [il'iidllcid  it.  lull  the 
di  htnr  niiist  lia\i'  Mie  iiiniiey  ready  tn  |iay  til  the  time  when 
he    nl'i'els    tn   i\ii   sn    ii   i. 

A  teiidel'  liiade  li,\  leltel'  \','thiiilt  actually  ctlch isi II :.'  the 
lliiilie>  is  lint  um.d  < 'l  ) .  The  exact  aiilnlUlt  must  he  tendered; 
a  lender  nf  a  larL'i  r  siiiii  rei|ii:rinL'  cliaieje  is  imt  a  L;iinil  |ei!- 
(h'l'  ((I.  and  the  uhnle  ainniinl  due  must  he  lindercd;  tlie 
mnr.t'.'aLriir  caiiiint  tender  a  les>  ^nm  and  claim  a  sct-nl'f  inr  the 
remainder  i  f). 


(:)    I'litf  V.  Wadswortli.  isi:).  2  V.  ^-  C.V.V.  5'.iS. 

(n)    WiiliiM-ieii  \.  'fate.  lsi;!i,  l,.K.    |  cii.  .'ss. 

IM  llnuL•^  \,  (  ;',lvi  ill  > ,  Ismi,  s  T  l;.  i;:';'.  in  oniarid.  see  liow- 
cvir.  s,   ill  (it  111!    .Miirti;ai;iK  Aii.  i|iiiiii(l  in  5:jri:'..  siiiira. 

(i  )  l.alcc  \,  l!i-;;ar,  IstlH,  11  I  I'.c  1'.  ITn;  ■riHiiii^ion  v.  Hitmillcm. 
IS".:,.  5  IMd.S.  Ill:  .Milhiuii  \.  \li  uii.  ISIT.  1  V.i.H.  lT!t:  I'ul- 
.i;lass  \  olii.  r.  ls:;i.  :;  Cr.  ,X  ,1.  1.".;  Haiilirm  \,  havics,  IS.'.'i,  L'  C.  J^  1'. 
77:  lioui;las  v.  I'atricli.  17!tii.  :;  T.U.  liK":  Kruiis  v.  .Vriidld,  ls:J-.  7 
.Mild,  .-,'1:  Kiviiiild^  V.  .\llan.  l^.",-.  In  I'.C.i;.  "..Ve  l.cili^  \.  l.oiui.  Is7i>. 
17  Cr.   L'"l:    Middletim  v.  Scoii.  I'm:;.    I  O.L.I!.   ir.'.K 

l>;i    I'lUMiiy   \.  liliiiiilni'i.'.   IMl,   II   Sim.  1711. 

(i  )    riiiii'ril   \     l-'iiiiii  .\ .   Is7  I.   I.  li.  !i  Ch.  ..1 1. 

(')    Sialics  V.  Sadiiravc,   Is.'..",.  ',  I').  iV   11.  i\.V>. 


i 


A    IiikIci'   to  !),■    Vlllill 


i'/''  lltlll'l-  tllllll  til 


SlT.4.  Tf:.\I)KR. 


Iinist    liol    |h>  si|l),i.ct    to  ill 


4'J9 


ly  I'liticlitioii 


(I"    "r   tiNit    the    till,.   ,ir,.,ls   iill.l 
sliniiM   li,.   iiaiidcl 


'■  i''<linfom,.|,t  tli;it  a  n.,.,.i,,t  shoiil.l  he 


a  rccDMvcyai r  .liscliarjre 


ivcf  (O. 


A  t 


'■'"l''i'"l'  till'  arii,.mit  ••laiiii,.,|  mid 


iir-;  Ihr  rivlii  of  fl 


'■!■  I'i'otcst  and  n 


»■  iiiorlijaLror  io  dispiitc  il 


\''i"l    l.O.       A    tend 


rl'    dt'    Illnl-to: 


■■^'•"'■""■'"   '!'•"  th,.  i-crsoii  t,.„d..r;n-di,l 
•■" ""   '''inlrivd   was  due  ,.,11,1   l|,;,t    H 


11'  aiiioiiiit  dill'  is 
i'-;i.  iiioii(.v.  aci-oni|ianiod   by  a 


t.  !ld 


'T  Mas  ma. 


not  coiisidor  that  the 
u'  lu.rson  to  wliom  tlie 


I-  "oiild  tlicnnl'tcr  1 


was  h(.|d  not  t,,ha\,.  I invali.hited  hv  tl 


'•'  (•(iiiiiK'lli'il  to  rrpay  the 


'"I'  "  "as  h(!d  ill  ilu 


II'  statcincnt. 


"I  a  111. 11-1  uaLr,..  u  ho  flaiiiii',1  a  I 


•'•■IS''  tiiat  a  tfii.lor  to  ihi-  liohj 


tile  tlMil'tva;;'.'.  on   1 


ii'wrsiiiii.  with  a  coiiditioti  i 


or 

lat 


10  sum  t..n,|..i.,.d  li.'iiiir  a.-o,.pt,',|,  should  I, 


■■"•'' "asha.l  .■isl,oiii-,.,„i,li!i„ual   ( /, 


ir  tl 


( /,■  i . 


"'  """■''-"^-''   n.iuM.s  1.,  ;„.,.,.,„    ,|i..  m.-iu.vs   ul 


"  cx.'.Mifi.  a  ilisi'l 


propn-  ti'M,l.|.  is  made.  an. I 

'■'■'•■" •  '"■  'f'l.^    '>' inp..||,.,l  to  ,\u  s„  aii.l 

to  iiax    ill, 


loii   a 
I'li'L'..  or  rcoou- 


llla\    ho  or.lct.cd 


1 1'  ;i   sal. 


,^  III  an  aotion  for  that  [oirposo  (/). 


-s   iiiaiii'   hy   tlio   iiiortira'^i 


'.^■•ih.   Ill    ||||.   ill,, If.. 


und.r  t!io  power  of 


'■'-''■  ••'"'■'■  a  pi'iil'or  t.'U'lor  lias  I 


"   "ill  h>-  svt  asi.l,.  if  tl,,.  pur.-hasrr  ha, I 


(n,). 


is  li.'in   n.'ado, 
notice  of  the  itMiijor 


iiiorl.. 


ili-il. 


111. 'Ill  uiiliss  hi.  has  aiiti 


•I'  may  n..t  arccpt 


a  ojio.pio  in   pay- 


nt.i.'i-ity  t,,  du  so;  cmsoqufiitly  tho  ti'mir 


(,")  .r.niiiii-s  V.  .Major,  is:;;. 


^  r.  4;  p.  i;i. 


•  '')    Lo.krid^r   v.    |.: 


Ki.y.  is:.i,  n.i  v.v.n.  ifu. 


(i)    IJmirli..  \.   I!,,i, 


iison.  sii/ini,  |).   4117 


f/)    S 
T^  Gr.  f»,S. 


»'  iiy  V.  siniiii.  isi;n,  i,.n.  7  p;,,  ;,o,.  p^ 


••rs  V,  All,.n,  1S72 


(A-)    I'l'.rs  V.  All,!!.   1S71'.   1!(  v,r.  W. 

(I)    Il;inu,.r  v.  ITUsiloy,  ]x,-,n.  IC  I!,.iiv.  Hfia 


('")  Jenkins  V.  Jon.'s,  is 


•ill.  :'  uiff.  m 
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of  a  i'1hh|iio  is  not  a  ;;<k„1  tcuilcr  i:i  the  absence  of  such  autli- 
ority  (;(). 

I.cuiil  Iciiilor  ill  Canada  is  t'oviTneil  by  the  Curi-cney  Act, 
]!»I0,  and  the  Dominion  Notes  Act,  1914.  Dominion  notes, 
ffiAf]  cnins  sirnck  liy  the  autlmiity  of  t!ie  erown  for  circulation 
in  ( 'anada.  British  sovereigns  and  multiples  or  divisions  there- 
of (at  the  rate  of  $4.S(i  2-:j  to  tiie  sovcrei-fn),  and  sroid  coins 
of  the  Uniteil  Stales  coined  since  the  ISth  .Fanuar>-.  1837,  of 
the  present  weiLrht  and  stan<lard  of  liueness.  are  leu'al  tender  in 
Canada  for  a  |)aynient  of  an\  amount.  Silver  and  bronze 
coins  of  the  currency  nf  < 'anada  are  le^ral  tender  for  payments 
of  any  sums  not  exceeding,'  ten  dollars  and  twenty-five  cents 
••esficctively  (in.  Mank  notes  are  not  Icixal  tender,  but  a  bank 
is  obliu'ed  always  to  receive  in  payment  its  own  luites  at  par 
at  any  of  its  branches,  av'i'ncies  or  ofliccs  (p). 

$2."i"i.  Pii'iiiii  lit. 

Payment  to  be  valid  must  be  made  to  the  mortirairee  oi- 
.  her  person  entitled  to  the  moiKy  or  his  duly  authorized 
airent. 

I'.iyiiirnt  to  one  of  two  or  more  mortiratrees  on  a  .joint  debt, 
or  to  one  of  two  or  more  <>\ecutors  of  a  morliiajice,  is  y-ood  ((j). 
WhiTc,  however,  mor1'_'a'_'ees  have  .idvanciMl  money  on  a  joint 
accoun!.  payment  to  one  of  tliom  durintr  the  other's  lifetime, 
thouiih  a  Udod  ilisi'h.-iiu-e  nf  the  debt  at  law.  disctiary:es  the 
security  oid.\  to  the  extent  of  the  payee's  beneficial  interest 
(if  any'.  r\cn  thouirli  the  payee  becomes  the  survivor  in  the 
,j<iint   ai-i'ount    ir'. 

( '( >  illiiiiilii  1 L'  V.  Life  Imprests,  cir..  Coriniratioii.  (IMiTJ  1  Ch. 
171,  llsriS)  1  Ch.  27. 

(ii)  'I   ic   1A   ]•:.  7.  r.    1  I.    .'.  C.   ,■>,  r.    1. 

W')  liimk  .\ct.  ?,  k   I    0.  ,",  c  fl,  s.  71. 

(-;)  \V;ill:\rr   v.   K.l.'iiill.   niii    7    M.   i:   \V.    L''!  I :    SIr.ds   v.   Hlrnls. 

iss:i,  t:  Q.Ii.I).  .-,?,7;   Kwart  v.  Drydrn,  1Sr,7,  IH  Cr.  50. 

(r)  Towcll  V.  liiodtiursl.  IPml]  2  Cli.  Ifiii. 


r.HS^'s'^TjNi'v. 


Sl'55.   I'AY.MKXT. 


1  f  I>a\  iiient  he  nijule  to 


SOI 


in(.rf>,a-«.  it  .vill  not  ho  a  jrood 
iiifiii  of  ji  i)or.son  to  St 


'I  rn-rson  not  duly  authorized  hy  the 


I've  a  notiee  don 


payment.    Thus,  the  employ- 


uiortjraw  money  docs  not  ;rivo  hi 


!landln^'  payment  of  the 


c.'ivc  It  (.s),  and  wh( 


ni  an  implied  authority  to  rc- 


terest  on  a 
I'fccivc  tlio 


niortu'iiir,.  that  al 
[Mincijial  (7).    Ai 


a  person  has  authorit\-  to 


"uc  does  not   iin],lv  autl 


"■'■'  ''-'It.  and  toeontraet  for  the 


at;ent  who  is  auti 


receive  in- 


oritv  to 


lioi'ized  to  col- 


Iiayujcii 


t  of  I  he  purchase 


iaic  of  PI 


proiicrty  and  i 


'eecive 


receive  payments 


on  a  m<irti 


•noney.  is  not  thereby  antiiorized  to 


moiicv 


aire  },'i\-cn  for  tl 


unpaid  puichase 


Tile  onus  of  shoH 


11. IT  that  a 


of  a  iiioifijai 


solicitor  who 


'Urrt    til, 


iiiid  coilecis  the  int 


pi'iiiei|ial  is  up 


erest  has 


IS  in  possession 


in  tl 


authority  also  t 


o 


onus  is  I'lcai'ly  disci 


larircd  th 


Miice  must 


'ar  the  loss 


I'lopiiation  of  the  funds  (r). 


"'  '""i-tt-'awr.  ami  unless  this 

<■  iiM'i'tu'afror  and  not  the  mort- 

I'lsiny-  from  the  solicit 


or  s  mis, 


ap- 


■ustody  of  a  morf< 


"hcih.M-  he  he  tl 


le  soIk 


ai-'c  kives  no  riirht  to  the  custod 


'itor  of  the  morttrasr 


mn. 


onl\ 


crest  sccui 


'art  of  the  pi'iiicipal  or  int 

secures  money,  hutaffcets  the  lamh  and  f, 


"HM-haru'e  not  oidy  payment  hut 


I'or  this  reason  the  law  d 


reeufivexan 


'("c  '>i-  not.  to  receive 

inortiraurc  not 

If  its  cfTeetual 

cc  is  essential,  and 


ne'ti.y  from  the  mere  poss( 


o«'.s  not   i„f,.r  a   ri-lit  to  receive  the 


Rut 


[laymcnt  made  to  the 


■ssi.,11  of  this  kind 
ieitor  employed 


of  seciii-il' 


(»•). 


the 


niortirairee 


(v)    Toms  V.  Wilson.  ]Sfi2,  4  R,  ii  S.  412. 

(O   Palmor  v.  Wins.anl,  y.  1874,  25  V.C.C.P.  586. 

<")   «recnwoo.i  v.  Conuuercial  Rank  of  Canada.  lSfi7.  14  <>.  40. 

('  )    In   re  Trar.v,  Smllv  v    Trac  v    IS'ti    "1    n  t  r.     ,-, 
'JciUv  V    T.   .                                           "^  ^-  Tlionuis.  IS.'ifi,  1  fl   &  \-    4-0. 
Of!,    r.iiv  ■■'•   ''-•    •^'••^" n  V.  Pollo.v,  ISSti,  12 

ni..::^;;;;;:- ;--;--';;-  •^'—  -n,o.aHon  Of  u. 


I  i 


i 
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to  l.riiiir  iiii  ;icti(iii  to  nciivci'  tlu'  iiiorl^Mtrt'  nioiicy  is  valid 
and  \\U\  (lis('liiiri:o  the  iiiiitt(j;ii};or  (x). 

Foniiii'ly  ,111  ;iL;refiiiiiit  to  .'iceopt  ))ayinciit  ot'  a  siniilh'r 
.sum.  'Ill  I'V  .-il'tcr  tlic  i1m\'  iiaiiii'd  for  iiaymciit,  i'l  discliai'iro  of 
a   Iai'.ii'i-  .Slim   was  )iiiihnii  initiinii   ami  not  t'lit'orccahle   (.'/). 

WlicTc.  however,  tliere  was  a  dispute  as  to  ilie  amount  lue; 
or  where  tlie  iiione.\  was  pai<l  hefoi'e  it  wax  dili':  or  when'  a 
ehatlel.  (Ouvjue  oi'  piomissory  note,  thoujih  ol'  less  \aliie.  wis 
iriveii  and  accepted  '.i  satisfaction:  or  wiiere  tliat  wliieh  wius 
jjiveii  in  satisfaction  was  nioic  heneticial  to  the  iiioit'-'awe.  ihis 
was  coiisideied  sut'licieiit  tti  supptirt  a  defence  of  aecerd  and 
salisfaetion   ( : ). 

Ill  (hitario.  however,  it  is  now  provided  1),\'  the  .Mereantil'.: 
Law  .\mendment  Act.  K.S.O.  I!tl4,  c.  VV.].  s.  l(i.  as  foHows: 

HI.  Ti-rt  performance  of  an  obligation  (•itlier  liefore  or  after  a 
bn  iic)i  tlii'iTuf  ulien  e.xiires.sly  aocepicd  by  the  rnditor  in  siuisfac- 
tion.  or  icnd'-red  in  'piirsuanre  ot  an  a;^reenienl  for  llial  imrpose. 
tliourli  wiiliout  any  new  con.«i(i(>ralion,  Bliall  be  lield  lo  extingnisli 
the  ot)ligution. 

Wlii'i'e  a  cjieqiie  .vas  v'i\eii  in  full  of  all  dciiaiids  hut  .le- 
cepted  only  on  account,  it  was  held  that  the  keepinir  of  lI'C 
eheiiue  \>. as  not  conclusive  ((/). 

.Moitiraeees  .sent  a  written  notiee  to  the  nioi'tuMiror  stiitina 
tha!  th<  Mini  <jf  £4S.  'ts.  Sil.  which  would  shortly  iiecome  due  to 
them  shiHiJd  he  paiil  at  their  office,  and  askim;  tiie  mor*/airoi' 
"when  lemillinu"  to  ri'tiim  the  niiliei'.  Tiie  iiioi'luatroi'  sent 
to  tlie  miu  t'.:,'iuees  liy  ri'Lristered  pos!  a  packet  coii:..'.ilini.'  £48 
in  tieasui>    notes  iind  ;i   post;d  order  ;  nd   >'.iinps  for  o.v.  ^il. 

(,r>  i:ourion  v  William.^.  ISTo.  I,.K,  5  t'li.  fi^fi;  hnt  see  Palmer 
V.  WilK-lullli  y.   1S71.  s]  f.C.C.I'.  ."si;, 

'•')    foali.  s  V.  H.  .  r,  isv!.  'i  Ape.  Cns.  «;or>. 

!-.)  Ciirl.  \\i«  \,  (  lirlc.  isi!i.  :;  K\  "7.':  Codriard  v.  O'lirirn,  1S82, 
n  (jr..l).  ".7:    I'.ldilir  \.   Uriel.!,  s,   lss7,  ?u    Cli.D.  4il(i. 

((,)  Day  V.  .Mcl.ea.  iss!'.  u2  (i.Ii.D.  <;iii:  .Ma.son  v.  Johnston,  1S93, 
:o  o.A.K.    112. 
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l"e  packet  was  .,..1..,,  ,„.,■„,,,  i,   ,,,,„,k..|  ,he  ,.,o,.,.a.oos  and 
^-  ....v....  ,.o....iv,.a  M,.   ,„,,,,.     It  .a.  h..ld  tha,  ,,,  „,e  .so 

••^  »•■.'  wonl  ......u-ttu,.   •  tlu.  mort.a..H..s  had  i„„>lie,llv  author- 

l^-,,  ,h,.  n,o.t,a,.orto  ,.av  thorn  -,v  sendin^ah.  m„n,.;  throu-d. 
tl>^'  P'..st  ,n  the  „,.dir,ary  way  in  which  u>oney  wa.s  .enn,,.!  iiv 

"-•'""•-'  ^'  -  not  u...al  to  send  sola,,,  a  s.nn  as  .48 
'M  -,vas,ny  n.,u.s  by  ,.„s,.  and  that  the  tno,t«a.or  ha.l  ,hno. 

'""  "";;'  "•  '"■^'-'  '•■•■'t  '-■  '■••Hi  paid  his  debt  to  tl,..  „.....t- 
!^aj.'('('s  (b). 

A  .no.t.a«e  Kuen  t„  seenro  a  floating  halan.-e  is  nu,  dis- 

'•'•-•-l  l.y  Payments  .na.l,.  on  aeooun,.  so  h,n^  as  the  dealings 
b-->n  the  parties  eontinne  and  any  l.danee  nnmins  due  in 

-1-.  thereof,  even  although  the  payn.en,sexe. i„  anuntttt 

'"   '"  '  ""  ^^"-  "'<-  •"-■>.^..e  was  n,ade  or  tl.e  snn.  n.en- 
iioiied  III  thi-  niortjrn^'c  (t). 

?-  id.   H7/0  /„„,^  /„-  pf,i;,ii;ff^ 

Anyone  .nay  hrin.  an  aetion  ,0  i-edeem  wiu,  has  an V  inter- 

-    ''t  any   ,.„d   in  the  e,pnty  „n.eden,ption    ./,,  o/who  is 
lMl>lo  for  the  niort^a^,.  ,,.,,„  „„li,„.„„„„^„,.,_,. ,.^^^^^^ 

-:-ne  who  is  entitled  to  In-in.  an  aetion, on e.n  ain'part 

"•  '1-  property  snlijeef  to  the  n,ort....e  is  entitled  ,o  In-'in.^  an 
■■ntion  to  redeem  it  all  (f). 

Thas.  ti,e  ,norfu.,^or.  if  he  .still  letains  ary  interest  in  the 
'■•i-y  <"■  redem,„ion.  or  the  assi,.u.e  of  the  eq,  i,y  „f  redemp- 

^^^^(^.^MiiH,wM,..i.,  V.  x.,nw.,  t:„,on  un^ 

(./)    \s  to  ,h„  ^,,„,.p;,|  |,,incipl,.  V.v.u  a  pei-..„n  olaiinins  tl.e  right 
o  r,  1  vu,   u   ,„or,.a«e   ,u„s,   h1,„w  so„„.  ,i„„  ,o  „„.  ,„„i,y  of  re 

i.or,„.,,,,,..  s.v  Jam.vs  v.  Fiion,  IM't.  ,t  Swansl.  -!4.  is  1}  r    1G6 
(' )   Sir.-ilian.  Law  of  Morturiecs.  L'nd  ,.(1     t,    i"n     n,     f  n 
j;isea..„^ot  ,„.,  ,.arn..  ,o  a  re.„.„„Ho„  a^;.:  J ts^^ ');;;::- 
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tioii,  inclu.lin-;,  snl,s,.,|itciit  iii,.i-ti:,-inv,.  i/)  „r  ii  triuuit  of  tl..' 
niorlyji.'.i'  nli..iv  tl„.  |,,is,.  u.is  ni.-i.l.>  iifior  tlic  i.i()rti:;iv'c  iiii,! 
is  not  hin.lin-  .,n  llic  iiior|.^;,-,r  (,/).  is  ;i  proper  pl.-iinliff  in 
;ni  .-icti,,!!  t'..r  redemption.  If  ili,.  niortMiii;,,r  dies  eiitilled  to 
file  equity  ,,i  redemption.  Sie  persons  ,.nlitl.d  iin.ler  liim  nui.v 
redeem  i  A  ). 

Assiirinrs  of  tli,.  e.prty   of   re.l.'mpt ion.   inelndinir  snlise- 

•l'"'"'  ' -''^M'-'.-es.  .-ii'e  entitled  to  redeem  in  tiie  order  in  «  liieh 

tiiey  li.uv  ;ie,piired  rights  in  the  r.piity  of  redemption  (  /:.  l.ur 
ii  snbsi^ipient  iii()rljr;iir.'e  has  no  ri-ht  to  recU'em  a  pi^ior  mort- 
sa-e  nidess  liolh  mort-a-es  .-iiv  oveniiie  ,j\.  As  hetwcen  |m-- 
sons  e.|iia]ly  entitled  infer  s,>  to  redeem,   pri.irity  is  aei|iiii-e(l 

''.^'  '' II''  ^\lii>  fii'st  lirinizs  an  aetioti  or  ohlains  a  jndtrment  for 

redemption  i  /.). 

I'eis..ns  l)a\  inir  a  limited  interest  in  the  etpiity  of  re.lemp- 
tiiin.  such  as  a  life  tenant  {h.  one  of  several  tenants  in  eora- 

(f)  \  siiliseiiueni  mortsrawe  is  of  rmirso  an  as.sisnee  of  tlio 
■  ■Miiii.v  et  nd.'iniition.     See  rliaplcr  14,   Transfrirc  of  the  llquity  of 

n,,ir,„iiiioi,.  iv:.i. 

t'ji  .Saeli  a  tenant  is  an  a.ssipn.-e  pro  tnnlo  of  the  ennit.v  of  re- 
dpniiilion.  and  is  .niitled  to  redeem  unless  the  niortsaee,"  will  eon- 
flnii  IPs  I.. nancy.  Martin  v.  Milis.  ISSS,  r,  O.R,  40)  Canada  I'er- 
man.ni  Loan  and  Savinirs  Co.  v.  M.k  donnell,  Is;.",.  ill'  (Jr.  it;i;  Keerh 
V.  Hull.  17TS.  rioa.ul,  L'l.  IS  R.C.  V2?>:  Tarn  v.  Turner.  ISSS.  njl  Ch.l). 
!•">'!.     .-^ee  rliapter  l.'i.  I.r.^.sr,   ,,f  Mnrliiitiji-it  Ijitnl, 

ill)  .-^..,  ehapl.-r  17.  Pn:s,,„.s  ,,i!,th,f  on  linith  of  Ihr  Morloo'lor : 
ef.  cliai'l.r  L'l.   .1./,.,h    i,,,-  roirrln.sii,;    or  s,i!, .   r2"i. 

I')  llr.vor  V.  Lurk.  I>i.;7.  L.H.  1  E,,.  r,r,7:  Lovedav  v.  Cli.vpm-in 
1S7,-.  :!i'  L.T.  fi89. 

^  <  )  I'arsons  v.  It.mk  of  Monlr.al.  ISils.  l.",  Cr.  411:  Lon:.  v.  Lon;a, 
Is^Tn,  17  Cr.  L'.".l.  It  is  therefore  pradent  to  insert  in  a  second  niort- 
-M-e  a  -erovision  Ihat  default  imri.r  the  fi.-st  niori.sase  shall  in  itself 
constitntr  dir:iiilt  and.r  the  second  mort.sa.uc. 

(A-)    Flint   V.  Howard.   flRr<:i|   2  rh.  54,  at   p.  fiO. 

(I)  'I'lh'  r.'versiomr  or  ivinaindenaan  is  not  inlitled  to  rfdoein 
darinL'  r.u-  rxist.nce  of  the  life  tenancy.  I'roat  v.  Cntik  118'tbl  " 
Ch.  S.K. 
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'' Ullfl's  dl'  111,"   ciiiity   (,f  rciciliptioil  iill.l    lu'    is  I'lilitli'rl    to 

• ""I"    "'i''<'    l'"i'   Jill    i'l    tile    picselicc   of  .-ill    int.  ivsicl    |iai-. 

tics     \l    :. 

A  lilol't.^;iv,,r  uli,,  li-i.s  iiSS''jll,l  Ilis  r,|||il\  (.r  iclllllplioll 
.•|liso|iUi-|\  'in  or  who  li;is  lir.ii  I'oivclds,.,!.  is  mil  ciititlcil  to 
IT.lcclll.  hill  his  rii;ht  lv\iMs  if  he  is  Mini  .ill  his  .-uv  rlialit . 
Oil  Ii,-i\llli  III  he  is  Ullilh',!  In  a  lVC(,ll\v\illll-C  Mll).iic!  In  nllV 
I'li^li'  '"  i"iriiii  lh,-il  iii:i\  III'  \,  stcil  ill  olhiT  [icrsoiis  i  r  , .  A 
.si!irt\  for  the  uiorttrat,'!'  <|i  ht  in  siiiiihir  circniiistaiic's  is  cii- 
titlcil  t     ri'ihciii   (  ir). 

'/->!.    11//"  iiiiist  In  (lefmdinih. 

K\rv\  [MTsoii  whoM.  inter,  >|s  inav  he  affrctcd  liv  tin-  ,;,•- 
"■I'illlts  to  In-  lak.li  ill  tlir  ai-lion  nillst  hi>  l)rniioh|  h,  I',,,.,,  tl,, 
I'MMi-t  cilhi'i-  as  [ilaiiitilV  or  ilcfi'iiihMit.  As  alrcadv  ii,.t,',l.  aov 
IM  rson  \\!i.,  is  iiiti'ivsti  .1  in  the  .■■jiiitx  of  rclriiiptioii  umi  ulm 
li''is  iioi   liirii  Jniiii'ii  as  a  |i|aiiiliff  must  he  niaiK'  a  ilr''i  iiilant. 

'I'lii'  hoMrr  ol'  tiio  niorii^aL'-i'  smii^ht  to  lie  rcdfcnii-il  musl  i.t' 
coiiisi'  lir  a  ih  fciiihiiii.  aihl  in  .-asc  of  his  dyiiii,'  withoii,  ha\  mil' 
transfrrivil  ihf  iiiort-a-c  tlic  jicrsons  cntith-.l  on  liis  ih'ath 
mast   i"'  ilrj'iaidants  i  .r  i . 

'I'hc  iiioi  li;a<^io  after  assiLriimciit  ainl  iiiti'riiicdiatc  assiiriiocs 
ail    imt  ii(cissar>    isirlies  iinh'ss  they  have  heen  in  pnssession, 
;iiid    till'    iiiiirlL'aL'or.    alh'L^inL'   receipts   in   excess   of   the   dehf 
i-laiiiis  personal   repayment    (i/"). 


<t)    I'l   ll:;lsliiiry.  I,;;us  (if  I-;ii.Lilancl.  \>.  tr.ii. 

<ii)    yn-  cliaiilir  II.  si'i"".  Ti-iii.sl'  irr  ,■■:  th,-  i:(/ii,lii  i,!'  It'il'iup- 

()■)    Kinnaird  v.  Trnlie|i..  ISSS.  :yi  eh.!),  linn. 

(11)  Cicii  \.  WMin.  ise.'i.  1,1!.  (  <h.  L'n',:  Korli,  s  v.  Jarkscm. 
1'>s-.  I't  Cli.l".  1,1",  at  |i.  i\T::   Sl.'iiclard  Itrallv  <ii.  v.  Nicholson,  l!i]l, 

:i  (i.i.i;.  I'i,  ai  ,..  :,-i:  r.ee  v,  i.Kiddi,!  I'^i'd  -  I  ii.  '•-.  .11  e.  7:1. 

(  /  )  S.  c  cli,i|,icr  1::.  r<  isuiis  ■  iil.li'  I  ..:,  Ii,,,il,  ,,f  Ihr  M iiiiirhjrf ; 
rf,  clialHi  r  J  I,  .\ii.uii   Uir  I'un  i  li^xm;    n  i    s,il.,  5.':',:i. 

(.1/)  ('liaiiilicrs  V.  GoI(l«iii,  IS"!  !i  Vcs.  L'."l,  al  li.  I'l;!':  Ilicke.ton 
V.  Walk,  r,  ISN.V  :;i   CIlH,   l.-.I:    tlall   V.   Ilcuard.   issr,,  nj   Ch.l)    fSO; 
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In    r,-    Pryllirr,-h.    I'r\  th,rfi 


HalslMiiv.   I, 
(c)    .Mol. 


rf'ii    V.    Willi 


uu.-:  of  Kii'-laml,   p,    15 
ii'''ii    V.    I'rat,  r.    lsi;s,   ir,  f; 


mis.    ISSH,    IL'    Cli.i). 


l.STs,  LT,  Cr.  :,i;i:    n,,,,,, 

(")    r:inii;l„  II    V.    iMiiMi-iiil    I,, 
til.'  lialiilily  ,,1'  ii,|.  ,||,„| 
eriy.  i,i  niali..  ((iiiii.i  iis 

firllll, 


;.isi,iii.   ls,"i; 


r.   2,^n:    n.'dfi.r,!   \     n 
-  Jurist  N'.S.  ::>ri. 
an    »',)..    I!iii3.    j-,    ^  j;     ,;].|. 


oiilton. 


Kaiiee.  if  h,.  i.s  unalil,.  (, 
■iim  to  tli,.  niorlj;aj.'.ur  wli 


'iiiilli   \.   Huni,   Ifial.  L'  ().I,.J{    ]r,i 


I'convi;.    Ill,,  prop- 
10  is  entiti,,!   Ui're- 


lli)    Alimr,.  \.  Iliiijsdii,  IsilS,  11  (. 


s.<".  4  o  i,.i;.  r,:,?, 


isiii;,  !■:  ti 


V.  257 


'■.  "11.",:  K,e  also  fio^er.s  v.  I,, 


(")    M.'U::-,  n   v    Kn-.r,   1S5S,  13   G 


r.  i'i;y. 


i' 


iH 
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i 


i 


l.y  tl\(.  iicci.iiiits  taken  in  the  lu'timi,  since  the  accounts  so  taken 
lia\c  piiniity  over  tlieii'  ri-rllts.  and  all  .snlise(|nent  elieuni- 
liiMiiciis  must  !)o  uiailc  parties  id). 

When  tliiie  ai-e  several  siii-eessive  llimliratrees  the  owner 
o|'  tiie  icpiily  may  reilci m  the  lasi  one  without  rrth'emiii  '  any 
oiiier.  hut  il'  he  wishes  to  rech'cin  any  anterior  iiiortL'atree.  he 
must  rederiii  all  who  are  hclwe.n  that  moiiirairee  and  himself. 
A  sulisec|uriit  mort'.'a'.'ee  who  seeks  to  redeem  a  |irior  nmi'i- 
iraLiee  is  in  a  worse  jiositioii  in  tliis  sense,  that  lie  is  not  entitled 
to  do  so  wilhout  t'oreelosinu'  all  [lersons  who  are  lutween  him- 
sell'  and  the  ultimate  i(|uit\   ol'  ri'c|i'm|'t ion   ii  i. 

The  reason  w  liy  the  niorti.'au'or  or  othrr  ow  ner  ot'  the  eipiitv 
is  not  entitled  to  reileem  an  anterior  morti;ai.'i>  w  ithoiit  redeem- 
inu'  the  intermediate  moi'tL'aires  is  that  the  elVeet  of  each  siie- 
ei's>iv,'  mortL'avv  lU'  the  e(|uity  of  reilempl ion  is  to  convey-  to 
the  morti.'au'ee  the  riirhf  to  redeem  the  mortLra'.'e  imriiediateh' 
aliove  him  and  that  in  each  ease  all  that  is  left  to  the  morl- 
CaL'or  is  the  li'.'ht  to  redeiMii  the  latest  iiiortnaure  (/).  A  sim- 
ilar reason  applies  to  a  sniise.pient  mortiraLree  who  seeks  to 
redeiMi  a  iiiortLrauc  anterior  to  tlu>  morli.'av'e  preeedint:  his. 
hut  in  adilitioti  tiie  suhsei|neiit  morti.'at:ee  is  not  even  the  abso- 
lute owner  of  the  eipiity  of  redemption  in  the  mortiratre  imme- 
diately- preeedintr  his.  because  his  own  inortirai;e  is  subject  to 
redemption,  and  therefore  he  must  foreclose  the  owner  of  the 
ultimate  e(|uit\'  of  redemiiti<in  as  a  eondiiiou  of  his  i'(dremin'j- 
iiwy  earlier  inortiiatre. 

If  X  has  mortt.'airi'il  rdaekai-ri>  liist  to  A.  then  to  !>  and  r. 

('/)  sualian.  Law  of  .\Ioili;ai;i  s,  .'nd  id.,  |i.  Itil;  loolc.  Unv  of 
Miirmaiii'S.  Mli  <(!..  veil.    1.  \k  74S. 

(.)  'I'livan  V.  Siiiiili.  ISSL".  2o  Cli.I).  7L'4.  at  p.  TJft.  The  passajie 
ref.rnd  lo  nl^iics  lo  ilu-  uords  "Hliiir  a  ni(irt>;aj;or  is  enlill.d  to 
red.  (Ml"  iu  s.  :!  of  tin-  .Miirl>;a,ms  .\c:i,  li.S.O.  liilt,  c.  11-.  and  is 
quoied  in  cliiipter  -O,  Hifjlit  tii  Assiiiiiiik  nt  of  Mortfjayr,  gl!C. 

(f)    Scr    cliaiil^i-    14.    Triiiindiri     (if    till-    l^'iiiitti    iif    Ili-ilriHiiltiiii. 

Slot. 


«.'57.   WHO  MIST  UK   r)KFKM).\NT; 


iirnl  tlnri  til  l>.  t! 


I'm-  I'fdciiiptidii  nil 


!!<■  iMwiii,,,!  iis  r(ir;,r.ls  tlir  pnilics  t 


<»  nil  iicti     I 


Im'  illustrated  as  foil 


Ions  (</i 


(1 )   X  F.iks 


(")    X  K(  1  ks  III 


III  r.(1..,iii  I).     H,.  irmkiH  I>  al 


ml 


:i.s  r>  ill  f«ii<l:iiiis,  and 


t'iMi   n  iiiid  C,     Hi'  iiiiist 


mil'  difntlant. 


(.;)    X  Miks 


imiHi  offiT  to  ri'd 


iiiaki-  tliirii  as  ».•! 


di  friKianls,  and 


fi>  ri'di'.iii  ,\.     rr- 


''I'm  I)  alsii. 


(4)    D  Htiks  I 


iiiii.'^r  ofTir  to  rrdi'i'iii  || 


"  niusf  niakr  A.   1;  and   C.  ami   I> 


lii'iii  all. 


•Iifindanls,  and 


o  ndii  Ml  I!  and  ("      Hi 


niiiMi  riaiii,  fDri'iiiisiiro  of  X 


iiiiisl  liiakf  Jl  and  ('  and  X 


(5)    t)  Silks  to  riiliirii   A.      II 


drfi  ndants,  and 
of  \ 


inuRt  ofl'ir  to  ndi 


niiiKt  make  A.  I! 
■ni  II  and  c  and  < 


"i)     1!  silks  to  lid- 


linilants.  and 


ini   A. 


Ii'  niiisi    iiiaki'  A 


t.ik 


th 


«t   I'l.'ini  to  forii'lnsi'  I)  and   \       1; 


I'  rslatr  Mihjici    lo  ("s  rloli 


'I'lii'   piiiiriiili'   iljiistrati'ij   l.\    rji 


CM'  cxaiii; 


[in  ssi'ij   jiv   th 


Is  riil(<  HI   ,■/(,  fiiro  liisf  </■ 


nay,  thi'  |i(.|-siiii  Ni'ckiii!,'  i-i'i|ciii|it 
U'am'i'N  aliiivc  hiiu  up  to  t!ic  i 


lull  must  ii'il 


ili'fiii  aiiil  must   fiifccliisc  all 


iiiiitiraLrrc   uhiiiii 
InTsiiiis   hi'liiw    ll: 


iiuili'i'  111'  th 


uitimato  (i|uity  nl' 


i'i'il('iii|itiiirj  I  / 


:in.!   (    and  X 


1  X   .1 


«nis 


2"'S.    Writ  „f  su 
111  <  iiitai-iii  tl 


•ninnis  mill  iuli  rl(n  titnni 


II'    I'nrill    111'  I'liiliiisi 


■mi'iit 


minis  ill  an  ai-timi  t' 


111'  iTiii'iiipii,,,,  jj(  .^^  J', 


The   plaintiff's  clai 


anyidinL',   Is  d 


111    is   to   liavr   ai 


hi'lvvi 


111'  on  a  nion«a(;i'  datod 


■n  ||ianirs|.  and  lo  ml, n 


U    till'   prOplTI;. 


iilirisi'ii 


If   tl 


tii'i'c   art'   I'lUitfiivcrti 


paitii's,  iitlii'i'  thai 


iiui'stioti.s  .ifisjn.r   ll. 


1  iiu'ii'  ]iiatti'i-s  iif  a 


liavi"  to  ho  ilcliiii'il  I 


ly  iiiradiiiirs 


(•'•oiintiiijr.  th 
oti 


"ill  havi'  to  hi'  tiiod  a rdiiii,'  to  tl 

tif'c.     .ludviiiiiit   will  tliiii  h|.  ,'iit,.|',',l 


111'  othiTwisi'  and  i 


i(>  iii'i|iiiai-\    rule. 


aei-di-diii^  til  the   i      ult 


Ul)   Stiahan,  Ui«  of  MortKaKos,  2nd  -d..  up.  I41.1.ti'. 

the  nHlnnJ^  '""Other  Hand,  In  an  action  for  foreclosure  or  .He, 
the  ,1.  IntifT  need  not  join  prior  mortgagees  as  parties.  .Se.  cX.^^.Jrr 
-1.  Artmn  fill   F'lncloiiiirr  nr  Siih.  S234. 


1 


ni" 


lit  \i'ii:i;  \\v   AiTioN  i-oii  i!i:ni:Mi"riiiN 


of  till-  t  rij|  I  1  the  ilii-isii.n  is  ill  I'.n  mir  i>l'  I  lie  llinrt'jMiroi',  tile 
.•irtinii  nijv  iliiii  |.i..iTi.|  ;i(Tiiri|iiii:  to  the  iisiiiil  |irai-lirt'  in 
Iil'irl'jirji    ,11'liiiiis  .-IS    III mii.it'ti  1    iiiitliiii'.l 

1 1',  linwcM'i-.  nil  isMMN  all'  i,i:>i'i|  uliii-li  rri|iiiii'  a  trial, 
,iil'!.:iiii'ii'  Miav  li.'  rii'rn  ,|  (111  pia'cijic  111-  nil  iiinlioii  lit  111' r  al'Irr 
ill  laiili    III  ai'i'iaraih r  at'i  r  a|ip.  a  i  ai i/   . 

'riic  I'miii  nl'  JiiilLriiii  lit  SCI  I'liti  fill  1.11  |irii'i-ii.r  is  as  I'ullnus: 

A''/)/,/   1,1  .lii-iii,„f„    t,,i  pill, If,,-  i,,r  /.•«.// I,, /!/,., II. 
t     I'lKiii    r.ailin.   III.    \mm   nf  MHiuiiiiti-;   ismmiI   in   this  ai'tiiin  and 
an   alliilaiM    nf  s.  r\  ir.     uf   ilu    saiit    \uli.   and    nn   .ipl'i  aranri     havlns 
111  in  iniirrd 

-■   >'    '\f   iirii-i-nl    ,inil    ailjiulu-i'd    Mial    a!)    mnssary    ini|iiirlrs    lie 
■lail.'.  ai  111"!,'.,   tali.  II    ^.,'-l^    'a\,d.  and   I'l  (,i ,  i  dui..-:   Iiad    Inr  ilir   ri'- 
li.  iii|iiiiiii  i.f  111!    laiaiis.  ?-  jn  iiiHsiinn    anil   ih.ii   Ini'  iliis  |iiii|iMsr  llii' 
raiisi-  l„-  ri  I,  ir,  d  ii>  ih.     MaM    r  ai 

"  .\nd.  I'^ali.i'i'i  (I  III,  iircn  isii.n.i  nf  ..-  •linn  :;  of  '//i,  Wniujniji  a 
-li'i.  It  I.-  Iiiiiliir  iirilci-.  il  and  ail,|iid-.d  ihal  iiimn  llii-  |,lainliff 
paMiiu  111  111.-  dif,  ndani  v.  hal  slaill  li.^  i.Hiiid  dm  to  liini.  or  In 
vasr  nmliinu  .>^liall  \h-  loimd  diii-  to  Uf  di  ii  iiilani  ilirn  fonhwiili 
aftiT  ilii  riitilirMalinn  uf  ihi  sa.id  Ma.si.T'.--  r.iinri.  ilu-  dili  ndaiii  do 
riconM'.v  ilir  said  iimrrja'ji  d  iMiaisis.  and  d.  iivi  r  \\\<  all  dm-iiiin-nls 
rclatinL-  thinio. 

I.  \ad  II  1.  tuit!M  r  iiidri,  d  and  a(l.jiii|_i  (1  lii.ii  in  car,'  ilir  plain- 
tiff sliall  iiiali,  ill  lanll  in  pa.w,,,  in  a.-  afiiinaid  of  wlial  inay  lif  found 
diif  to  tin  difitidani  tli.il  iln  |,laiiitiff.--  a.ciioti  do  stand  disniissid 
oat  nf  tlM>  ri.art.  wiiti  (osts  ti.  In-  |iaid  li\  tin-  pJaitnitT  to  tlir  dcfrnd- 
ant       flirt liuiih   aftnr   taxation  tlirriol. 

o,  \iid  it  i.'i  fiirllii  r  nnl,  rnl  and  adjud^il  that  in  ciisc  notliiiii; 
shall  hf  uaind  due  froni  tla-  plaintiff  to  the  drti  iidant  that  the 
difriidant  do  pa.s  the  tdaintifr  IiIk  i-okih  of  this  suit  fnrihwith  afli-r 
till'  ta\atliiii  thiriof,  and  iti  i  asi  an\  halann-  shall  lif  found  dne 
frii'i!  tin-  difi  ndani  in  thr  iilaiiitiff  that  llir  drfrndant  do  fiay 
siiih  halanci.  to  ihi-  plaintiff  foithuitli  aft' r  thi-  conlirnialion  of 
till'  Masti  r's  report. 

Till'  I'lii'iii  111'  ,iiif,ii.'i-a|ili  '1  lit'  till  jtnli.'iii'.'tit  is  iiri'sci-ibnl  In- 
mil'  ."ii;(.  whii-h  I'uftlit  f  |iiiivi(li's  tlitit  aiiy  jiiiliruii'iit  in  L'ciicral 
tciiiis  shall  i-iiiifir  11(11111  llir  iiiasirr  all  the  |i(i\vi'fs  n-i\cii  hy  tile 

(M    Sir  rules  mr.  and   l^iT  si>t  out  in  chapicr  "I,  .Ii/ihh  for  Vnre- 


^W.»« 


«:t.v.  i.\Ti:in,()«  I  ToitY  .11  im;.\ik.nt 
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nil.s  iiikI  iill  ..tl„r  |,.,u,  rs  iMr..ssi,iv  I,,  .■iinl.l..  him  to  caiiy  the 
jii.l'.'iii.'iii   into  full  ifiVct. 

\'2->'.l    I'll,,  I  ullmi^    III    III!     i,iii^ltr\   ii/iiii. 

It    is   |.ruM,l,,l   ),^     iiilrs    l-n  Mli.l    »H|    iis   fnllons: 

IHt»  I'lMin  a  r.f.r.  IK.  imd,  r  a  jiuim,,,  ni  lor  ridrmiitlon.  the 
riusi,  r  siKill.  «iili<.ii!  any  si»..l,,|  .linri  K.n.  lak,.  an  amMint  (,f  «lia. 
Is  diir  I..  III..  (|.f,n<l;iiii  for  iTlnripaj  „i.>ii.  y  and  Inl.r.ai.  and  IiIb 
"""■''  •'''■•' '■'^"''  '""I  ■'  "I'"'  and  Mao..  f.,r  paynunt  iipiiolnl-d. 

IHI.  Uli.  iv  III,.  Jii.li;':!,  Ill  IS  |„r  nil,  iiipll,,n  or  foivcl.)Hiir,.,  or 
r.d.ii,M„„  or  sal...  muli  pror..,.din;;H  aiv  in  siiili  .a.s..  10  I...  tl„  r.  upon 
lia.l,  an.l  with  Ihf  sanu  .  n.-ct  aw  In  an  anion  for  for,  c  !.,mii,  or  sale, 
and  In  mi,Ii  ,a.-  >.    .  m  iiiiiluani ,  i  shall  I...  ir.at.d  as  th,.  own.T 

"I  till'  .((iiiiy  i..'  linn. 

'•''"'  '  .I'lunl   t.i  111.    |.laiiililV  ill  ii  i(.|.  iii|.ii,.ii  aclidii 

'""''■'■  ""•      '''I'laiv   !',,r I   .i     i-iiinit   will  |m-  tli,.  snuw  (i.s  is 

iisiially  all, mid  I,,  Hi,.  Urst  ,.|iriiiiil,raii,MT.  i  or  if  xUvn-  aiv  iii> 
Kiilisr.iu.iit  ciicuiiil.ran.Tr.s.  Id  tj,,.  u\s,u-r  of  ilio  e.iuiiy  „f  re- 
"''■"'!'''"ii '•  ill  :t  l'oi-c..|,,Miiv  a, -lion,  naiinly.  six  iiioiiths  (j). 
'"    ''"■    i''.l.inrii.iii    aHh.ii.    Ii,,u,.\,.r,    i|„.    plaimilT.    «|i,,    v.-jlj 

'"""•■!">    '"•   'I "iirr  ,i|'   111,,   ujliiiiatc   .•,|iiity    ol'   iv,l..iii|,|  ion. 

liaN  till-  liisi  opiiniiiiinty  ti.  riii.ciii  ami  1.11  liolaiilt  will  bo 
the  litst  to  Im'  forrrl.iM.,!.  In  ..aso  of  his  iloiault  tilt-  last  en- 
'■ii'iilir.iiii'pr  will,  for  the  purpose  of  subsequent  procociliii'rs, 
lir  Inati.l  as  th,.  ,iwi,,'r  ol'  I  ho  I'qiiiiy  ,it'  ;-i.,!iiji|itiim. 

It  is  [in,viili'(|  by  rule  4s~  a.s  I'olhnvs: 

487.  In  a  r.  d.iiiin  ion  act  ion,  on  d.  laiili  of  puyimnt  b,ing  made 
acroidluK  10  th..  npori.  ili,.  d.  I.  ndant  shall  li,.  inlilhd.  on  an  .  j 
li'irtr  aiiplicalion.  to  a  final  ord,  r  of  forcclosur.'  again.sl  the  i.laintifT, 
or  to  an  <ird.  r  dlsniissinp  th,-  action  witii  costs  to  b.-  paid  hy  th,' 
plaintiff. 


(')  .\s  to  tho  gcnrral  conduct  of  th.-  r.  fin-nc.-.  tlu-  taking  of  ih.- 
acioiiiii.  tl„.  taxing  of  costs  and  th,-  appointment  of  a  tliiu-  and  place 
for  rcdi-niiitlon,  s,.-  chapt.-r  :;i.  .sii/in/,  \,l,„„  f„r  Fnru-lusm;-  „r  Sa;<: 
88:'37  ff.  S,^,.  also  chapt.r  27,  Aicijiiiitiii,/  hrlir,,,i  M„it(i,i(i„r  iiml 
Mort'W',-  -or  form  of  report   under  a  Judgiii.nt  for  red.-niption. 

=fv  [},  .J   .         . -tr.n,  ForiiKs  and  I'rec-diiiis,  2nd  eri..  no.   1U77. 
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Till'  lime  allduiMl  Id  tlif  |i|;iinlilT  I'm-  i-i'.!fiii|>liiiii  will  iiol 
or.liii.irily  lie  nil.il-jvil  i /,  .  hut  il  may  he  inlai'L'i'ii  if  llic  tail- 
II II'  1"  I'a.N  lln'  1111111  l: a ui'  iihiih  v  \\  illiin  I  lie  tiliic  aplioililfil  was 
(lilc  In  mistake.  If  till-  aiiplicali.iii  lo  extend  the  time  is  imt 
iiiaili  iiiilil  alli  !•  liiial  (Mclri'.  ||ial  urdrr  mnsl  he  vacateil  lici'dre 
till'  I  iliic  is  exlcliiled    i  /  i. 

A  li;  .il  liiriiM-  ilisiiii'-'iiiir  an  actinn  for  llie  i-eclemiitimi  cit' 
a  lr;:al  iinTinai^e  (i|Mia!es  as  a  ili'ciri  I'lH'  I'drei-ldsinc  iiitj. 
r>iil  llir  lii^inis^a!  !■]  .1  M'lji  iiipt  inn  acliiMi  I'di"  want  nl"  prnseeii- 
tion  lia^  nni  t!i,.  cfiVrl  .,r  a  .liciv,.  f.ir  fdiccldsiire.  and  tlif  mort- 
liaLidi'  ma\  Id  iiiu  atidtln  r  ac)  inn  fur  i'i'i|(iM]itidn  :  n  • .  '{"he  dis- 
missal di'  an  ai-tidii  I'nr  tlir  irdem|i|idn  nf  an  ei|uilalile  imin- 
(.'aL:c  liy  .|i  [idsii  d|' t  il  h' ilceds  is  iidl  e(|ui\ah'nt  Ida  I'cjrii-ldsui'e, 
he'-ailsr  11!  thai  rasi-  :  la- Jiid'jim'nl  dl'  I'diTcldsuid  would  clireet 
the  evreiitidn  di'  a  iMinxi'vahi-r  and  the  imimt  dismissal  nf  the 
ai-lidh   !d   ri'dii  in   wdidd   ridt    iiavc  that    et'lV  et    i'm.      Wlirid  a 

>^''''dnd  I liia'.'cc  111  iiiL's  aelidii  !d  ndeiin  the  liist   mm'tiraLree 

ami  Id  inr,  i-lds,.  the  ne'l'l  i^audf.  and  the  sec-dud  llldi't'ja'jee  fails 
td  iTddi'in.  I  III-  ad' dd  will  lie  divmissi  il  as  au'ainst  lintli  tin-  s.-e- 
diid  iiidriuaLTe  and  ill''  mdrti.'a'^dr  with  i-dsts   ijit. 

I>i||''    l-^^   is  as  I'dlhuvs: 

ISH,  In  a  n  (i,  nnaid!;  ^'Cian  '.'.licrr  fli,'  pliiiiilifr  is  ilieland  liire- 
cldMil.  (lii-,  rildiis  lilt;.  I.I'  .:i\iii  iiiliir  hy  ill.  liiml  iinliT  furiclosinj; 
llii-  lilaiii'ilT.  ui-  I.;,  siih;^.  Hiiiiit  onlrrs.  tliiU  all  n.rcssary  inii\nries 
111  iiiaili  .  ..riiiiiins  laid  11  ami  lirnr.  ■  iliims  liaii  for  nflfiiiiiiion  or  t'ore- 
fli):  ■•!■.  .  dr  n  (ii'iiiiiiion  or  sali  ,  a:;  au'aiiisi  any  sulis.  (luciit  iiirime 
lii'aiidis.  dl-  Idi  111,  adiiisiiiitii  of  ilu-  r.  laiivi-  ri^lils  and  liabililios 
df  ilic    dii-iiKil  ill  II  telaii's  as  ai.ion-.;  ilu  iiis>  Ivcs. 

lA)  i-".iiiiuiii  r  V.  ndidiii.  is:;:.,  t  siia.  ;;i!'. 

(M  Ciillinsim  v,  ,I.ff,r\.  |1s'h;|  l  Ch.  (Ill,  As  lo  (-xi.-nsidn  of 
tiiiii  for  ''(I.  Million  ill  an  anion  for  Inr.ilosurc  or  sali-.  sn-  cliaiili-r 
l.'l.   SI' 1 1. 

(;;■)  Clioliiil.-v  \.  Coiintiss  llowamr  of  Oxford.  1711.  J  .\lk.  JO.T: 
I!is-hii|j  of  W  ini-li.-si.i  \,  I'aiiit-,  iMi."..  11  Vi-h;.  l!il:  Ininan  v.  Wrarini.'. 
lS.".o,  ;;   |i,(;.  ^v  S.  T_'i.    r,ii-iiuall   \.  Ili-nriod,  IStlfi,  12  Cr.  .Ills, 

(>i)    llansaril  \,   IIard>.  1SI_'.   IS  Vcs,    I.-,,". 

(")    .Marshall    v.   Shr.  w  sliiir,\ .   ISTfi.   L.lt.   lii  Ch.   •27>iK 

WO    Hall. 11   V.   Fiirzr.   iss.",.  :',!   Chl).  ;!1L'. 
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\VI 


Ifi'c  ;i  sccdiid  iiiiirli;:iL:( 


(■  sill's  I'm-  rc(l('ini)tioli  iiiitl  innkc 


■I'll:"  HI  iM.viimat  tlir  tinir  ;ii.|)„iMi<..l  rith.'r  tlic  mort. 


iir  tlif  (irsi   iiiurti 


li.-is  the  yjiiUt   t,,  li. 


l;iM'  ;i   il;i\    iipiiuiiilfi 


!"!■   ivih  iii|,|i,,ii  of  the  tirsl    iii.TtijMiir   l)\    tl 


licit  llC'l' 


iivjiils  liiiiisclf  of  this  riiilii  Mini  tl 


til. UN    ;iM     nidi 


I     S!IMpl\     illMMIvvilii;    tl 


II'  i.iiirtir,ii.'iii'.      If 
K'  lii'Nt  MiurtmiL'ii'  (lii- 
!!■  si-i'oiiil   iiiiirtiijiniT's  ;ii'- 


'ilill.    Ill'   V.ili    mil    lir  ,||.|,rj-, 

til    I'iiI'itIiisc   the   |irs!    iimrtt 


I'll  of   llis  l-IINtS  of  ,1   sill 


llisri(liriit  iii-tniii 


II    .'111   ,i.'ti 


\^  Itlldllt  tllr  iHMi't!. 
iiIkIcI'    I'lilr    4>1    I, 


"I     I'll-    I't'li.'llllltilill    tllr    |l|,lilltiir    is    IKit     I'lltitlfd. 


.'i-i'i''s  ciiisciit.  tii.'i  s;ili'.  hut  if  the  iiiort^'a^'oi 
riiiirs  ill  sulisi'i|uriii   ciiciiinliriiiicci's  for  flu 


|illl'|M)Sr  III    loivi-lnsillir  tlll'lll.    it    wiilllil 


N('(  Ml    tll.lt    tll('\    hllM"   tl 


"•'liii'iiy  ri-lit  nf  i!i.f,.|i,hiiils  in  ;,  fnirrlnsiii-c  actiuii  aii.l 
■I'liiii  'I  ><;il I  the  usual  tcl  ins   (  /•). 


iiniv 


A   siihsi'i|ii(.irt     ciicuinlii'.-iiiiTr  hrji, 


iiii:  Mctidii    iitriiiiist    a 


'!■  iiiiii'tirayci'  is  not  cnlitli'il  to  a  sale  (.s). 


|ii'i 


iiiiiitj,'ai.'r('  consents  oi-  ili 
ciinihrancci'  iii;i\ .  liou 


not  ol)j(.ct    (  /).     A  sul 


less  the  prior 

•siMiueiit  cii- 


iiin-tiijuree  consents  thereto  or  ,1 


ever,  have  jiiiliriiiciit  lor  sale  if  the  |i 


the  proceeds  of  tl 


lies  not  ohjcct  ;  hut  in  that  ciisc 
c  sale  will  he  applieil  in  satist'iictiori  of  the 


.'inns  ot  till 


•  ■iiciiiiilirancei's  accoi'iliuii-  to  ll 


th 


icir  priorities,  and 


c  siihseipient  eiiciiiMhranccr  uill  not  he  entitled  t 


lt.\-    III   I'cspVct   of 

(  (/  I . 


o  any  pi'ior- 


his  costs  even   if  the  fund   prove  insuftieient 


('/)  McKlnnon  v.  Anderson.  ISTl.  IS  fir.  <iSl.  .vs  to  siibscimnf 
■icounls  and  aii|ioininicn!  of  a  mu  day  for  redemption,  stv  chaptor 
~i.    \rtiiin  fur  h'iT,il(),siiri   ur  Siilr,  SL'11. 

('■)  Holniisted.  Ontario  .Iiidirainrc  Act.  4th  ed  p  lilTl-  sec 
cliaptcr  ■:\.  _\rl,„n  u,r  lornI,>.wn  „r  s„l,.  jslM,",.  and  'rule  li;:'  iliere 
'liiotcd, 

(.V)  .MrDouualJ  v.  Canipliell,  issi,  U  Can.  S.<".R,  -,iiL'. 
(t)  firanf;,.  v.  narhcr,  ISCS.  l'  Cliy.  Cli.  (Onl).  IS'l. 
(«)   Oraiine  v.  Barber,  xiiitiii. 


wx^!^ 


^ffrrrsTss 


(  iiai*ti:k  XXVI. 

l.iMn\ri()N  di'  Ai'TioNS. 

A.   /'(/■<"(!(;/  ActiiiHs  far  I'lniiiK  til. 

^I'lll.   ( '(ivcnaiit.  ilflit  .-iiiil  .■iiTiiimt.  p.  7t\Tt. 

§2<i'_'.   I  )is;il)ility  (ii-  jili^ciH-r,  |j,  .")17. 

5;l!tp.).    Arkimw  It'duninil  (ir  |i;ii-t   |i;iyiin"if .  |).  ."ilH. 

H.  .\it,uii:~  hi  ri  iinu  r  ][oiii  'i  mil  nf  Lund. 

i'l^W.  I,illlit;it  inn    ;is  t(i   |illlii-i|Mll,    p.    'I'.l'l. 

;■_'■•   .  Ackiiinvh'ilijiiiciil  KV  p.-ii't  p.-iyiiicnt,  p.  .VJ"). 

>"J(it'i.  IjiiiiitMtinn  lis  til  ;iri'i',iiN  i.f  iiiltM'cst.  j).  7\'1~ . 

i'l^u.  Ackiiiiv,  U'lluiiii'iit,  p.  ."):!l. 

< '.    .If/  oii.s  fi,r  I'ti-isi  ssinn  mill  l-'nn  ilomire  or  Snl). 

ff 
v-'-'ii''.   i.'iiiiiaiiiiii  piiiir  tn  |s:i:i.  p.  'i:\2. 

VJti!i.  'I'lic  K'ral   i'l'iipir'y   Liniitaliiiii  Ads.  p.  'h'A. 

i;l27'i.  .Xctiiiii  to  I'i'ciiMi'  1,111(1.  p.  ."):!."i. 

§:i71.  Whi'ii  llio  rit;lit   is  .Icrtiii'd  In  ai-i'i'lli-.  p.  .'>:!;•. 

§L'7J.  \ckihiul(iluiiH'iit.  p.  .")4."i. 

V_'7:l.  I 'a  ft  payiiiciil.  p.  .")4S. 

-^i!74.  lil'iVct  of  hrintriii!:  actfoii,  p.  ."i.'id. 

§'J7."i.  |)ivaliilitii>s  ill  casi'  <il'  ai-tii'ii  \<t  i-cchmt  land,  p.  ;>.'i.i 

^■J7(i.  I-Ixliiiuiiisliiuciit   111'  r'lLilit  ,-iiiil  tillr,   p.  .'i.")."!. 

1).    A'ti'iii^   fur  III  ill  miilinii. 

<'2ii.   Liinilalinii  if  iiiiirtij,i'.ir('  in  possissiim,  j).  ."i.")". 
V27S.    Tiliu-   lint   ('Nlciidril   liy    ic'Imhi   (it  dis.'iliility.   p.   .")")!). 
V_'7'l.   N.itipc  (if  posscssidii  (it  MKirlLraiicc.  p.  .')(il. 
rJSd.    I'dsscssidii  (if  fiart   nf  nmi'tuaucil   land,  j),  .')()4. 
^'_'^1.   .\ckii(i\\  IciJitiiu'iit  (if  title  liy  nKirluancc.  p.  "it;,"). 

K.   Till   I  Mini  Tilles  .1.<N. 

^'J^^li.    l'(iss('ssi(in  adverse  tn  reL'istered  title,   n.  "lUS. 
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A.  I'i;iis()SAr,  Actions  for  Paymknt. 
§2(11.   Covoutnl.  (Ifhl  iinil  orroiint. 

If  fhoiv  is  i,  ..ovonant  f,,r  pay.nont  tlip  liinifation  of  aotion 
iMMm  ii  is  -nvorn.Ml  in  Ontario  by  Uic  Limitations  Act,  R.S.O. 
1014,  <-.  7.'.,  s   4!),  as  follows: 

4I>.— (1)  Tli(.  followins  actions  sliall  br  cnmmrncpd  within  and 
not  attor  the  tinios  n.s,Kctlvrly  hrr.inaftor  mmtionod: 

(a)  An  anion  for  rent,  upon  an  indcntiiro  of  demise; 

(b)  An  action  upon  a  lionM.  or  otlier  .specialty,  except  upon  a 
cov(  nant  cmlain.d  in  an  indenture  of  mortgage  made  on 
or  after  tlie  Isi  day  of  .July.  1X94: 

(e)   An  action  uiion  a  reeoanizance: 
witliiii  twenty  years  after  tli,-  cause  of  action  arose. 

no  An  action  upon  a  covinant  contained  in  an  Indenture  of 
innrlKaKe.  made  on  or  after  the  1st  day  of  July.  ]8f)4,  with- 
in ten  years  art<r  ilir  cause  of  action  arose. 

•  'laiiso  (k\  and  the  corfesi.on,lin<i:  exception  in  clause  (h) 
wovo  iiitfodticed  in  Ontario  by  the  statute  .'iti  V.  e.  17,  but  in 
other  iv>i.ect.s  the  forejroin<r  pfovisions  ai-c  derived  from  the 
Enirlish  statute  :!  .^-  4  W.  4.  e.  42.  s.  .!.  a.lopted  in  Upjier  Can- 
aila  by  the  statute  7  W.  4,  .•.  .'!.  s.  .3. 

The  period  of  liinitiatioii  of  actions  to  I'ecover  money  out 
of  the  land  is  ten  years  ( ,n  and  only  six  year.'*  arrears  of  in- 
terest may  be  so  recovered  (6).  The  section  now  in  ([uestion 
is  conHiied  to  the  pcrs.mal  action  on  the  covenant  for  payment. 
It  lias  been  hel.l,  in  the  ca.sc  of  mortsra^^fs  ,„ade  i)eforc  the  1st 
of  July.  1804.  that  the  jietion  on  the  covenant  for  payment 
is  not  barred  until  after  twenty  years  althou-h  the  risht  to 
resort  to  the  land  m;iy  have  been  alrea.ly  barreil,  and  similarly 
that  in  an  action  on  the  covenant  arrears  of  interest  up  to 
twenty  >ears  may  be  reeoverod.  although  only  six  years  ar- 
rears may  be  recovered  out  of  the  land   (c).     It  follows  that 

((I)   n.S.O.  I<tl4.  c.  75.  a.  e4.     See  §264,  infra. 
(6)    K..S.O.  Ittl4.  c.  75,  R.  IS,     See  S2«fi.  infni. 
<r)   Airey  v.  Mitchell,  lg74,  21  Gr.  510,  at  p.  512;   McDonald  v. 
Eiliott,  ISSi:,  12  0,n.  as,  foliowiMg  Allan  v.  McTavlsh,  1S78,  2  O.A.R. 


mmm 


i   ^l, 


i    1 


(• 


516 


CHAPTKH    NWI.    LIMITATION   OF   ACTIONS. 


ill  till'  iMSf  lit'  iniirt}.'iii;('s  tn.iilf  nii  ni-  jit'tir  llic  1st  il;i\  (if  .luly. 
1S!I4.  ,1  |i(iMiiiiil  .juiliniKiit  (111  the  ciiM-iiiiiil  iii;i\-  lie  ri'ciiviM'i'd 
I'm-  ten  V(':irs  arrears  dl'  intiTcst.  alllidii^'li  mily  si\  years  ar- 
rears iiia.v  ln'  ree(i\crei|  (lilt  dt' tlie  la'iil.  Ill  (  hitai-'hi  any  cliarL't- 
(ir  transfer  (if  land  reiiistereil  under  tlie  Land  Titles  Act  iiia\ 
lie  diilv  made  li,\  an  ii'stiimient  iHit  under  seal,  and  if  sn  made 
tlie  instruiiient  and  every  a'-'rcciiient.  sli|uilati(in  and  cdndi- 
lidii  tli(  rein  shall  liaxc  tile  same  elTeet  f(ir  all  |iur|i(ises  as  if 
it  were  made  under  seal  I  (/ ' .  Aeiintraet  td  jiay  the  iii(irt'_:ai.'c' 
meiiey  exjires^c,  |  di-  implied  in  such  eliai'je  is  there  fere  a  "e(i\  - 
enaiit  ediitaiiie(l  in  an  indenture  iif  iiKirtirairt'"'  xvithiii  the 
meaniipj-  nf  s.  4!l  of  the  l.imitatidiis  Act  (<  ). 

.\ii  aetidii  fur  delil  iirdUiided  updii  any  lendinii;  er  cdiitraet 
withdiit  speeialt\  must  lie  lirduyht  within  si.\  years  after  the 
cause  iif  action  anise  if  I.  'I'liei-efdre  if  a  m"rt  j.'ai;'e  eiuitains 
11(1  cdxcnaiit  to  Iia>'  and  the  iiKirliray'dr  is  nevertheless  persdii- 
ally  liable  t(i  the  iiiditirayce  ir/i.  the  mortuau'ee  is  eiititli'd  to 
recdver  fnim  the  mdrtL:ai.'dr  (inly  six  years  arrears  df  intoe(>st, 
and  the  iierstmal  reiiiedv  liy  actinn  to  r(>e(iver  either  ]iriiieipal 
or  interest  will  lii>  liarreil  in  six  years   l/(). 

The  limitatidii  nf  adidiis  fur  acedunt  is  irdverned  in  <  >ii- 
tarid  hy  i{.S.(  >.  1(114.  c  T.'i.  s.  .V).  as  folldv    : 

.Vt.  Kver.v  arlien  (if  arcoiint.  or  for  not  arooiintin,i-'.  or  f(ir  siicli 
acoiianis  as  ronrern  ilie  trade  of  mercliandiso  tietwccn  ni<>rrhant  and 
mercliant.  tlieir  fai'liirs  and  servants,  .shall  he  coniinen<ed  williin  .six 
years  after  llic  cause  of  action  arose:    and   no  claim   ni   respect  of  a 

I'TS.   in   iirefi  rinre   to   Simon   \.   Siilion,   ISSL",   22  Ch.I).  511.   16   R.C. 
2ftS.      See    S-III.   lidow. 

(d)    K.S.O.  IMI.  c,  12t;.  s.  iniV 

(' )  iieatt.v  V.  liaiie.v.  v.<\:.  J-;  o.i,.u  n,"..  :;  d.l.r.  s:ii. 

<n   H.S.O.  lini,  c.  t.'i.  s.  i;i  (D   in):  I'l  Jar.  1.  c.  111.  s.  :;  (IfiJ?.), 

('/)  As  to  the  personal  liability  of  the  niortsasor  in  the  absence 
of  a  covenant   to  pay,  see  chattier  L'3.  Ailifin  nu   thr  ConiKint.  §JJ1. 

(/.)  Tbe  |i(>rlod  is  still  ^;ov^'^^ed  in  England  by  21  Jac.  1.  c.  Ifi, 
and  it  has  not  Ix-.  n  cnlarnod  by  the  Heal  Property  Limitation  Acts. 
liarnes  v.  (ilenton.   [lS!t9|   1  Q.H    SS.'i. 
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manor  whirh  aros,.  .n„r,.  than  six  y.ar.s  boforo  Ih,.  comnienccnK'nt 
of  th,.  aition.  shall  I.,,  mforcahle  by  action  by  reason  only  of  somo 
otlur  inall.r  of  claim  comprised  in  iho  sam..  account,  having  arisen 
willun  SIX   years   next    before  the  coiiim.-ncenient   of  the  action. 

Til  i.s  , sect  ion  is  ,i,.iiv(.,|  Inmi  the  Hii-lisli  .MeiVMiitile  Law 
AiiictKliiieiit  Act,  IS.')(i,  1!)  ^:  2(1  V,  <•.  !)7,  .s.  <l  i/i. 

If  a  iiKirl-ii-eo  sells  under  a  p.nvcf  nf  sale  ac-enf,liiisr  to  the 
terms  of  «|,ieli  he  is  .leelare.l  to  he  a  trustee  of  the  siirphw. 
the  .statute  of  limitations  does  not  apply  to  an  aelion  |,y  tlio 

inoHyatree  to  make  the  tira^rce  aeeoimt  for  the  surplus  (./). 

i)ut  if  hy  the  teriiis  of  the  mofiuaure  the  mort-rasrce  is  not  e.\- 
i)ressly  .ieclared  to  be  n  trustee  of  th,.  suri.lii.s,  he  is  merely 
a  eotistruetive  tnisti-e  an, I  the  peri,„l  of  limitation  is  si.x 
years  (A). 

vJfi'J.   lUsiiliilitif  i,r  ,)/,.v(  it(( . 

Disahilily  on  the  pail  ,,f  the  |ilaintiff,  or  ah.sene,.  fr,,m  (Jn- 
tarioon  th,'  |)art  of  th.    ,lefen,lant.  is  pr,ivi,ie,l  for  hy   H.S.O. 


lit  1 4.  e.  T:.,  ss.  :,\  an 


.'.  .'IS  follows : 


r.l.  \Vh,.r,.  a  p.rsim  ,.nliil,.d  to  brln?;  any  action  iiientlon,.d  in 
either  of  the  n,xt  two  pivcedinK  sections  is  at  the  time  th,'  cau.se 
of  action  accriu's  an  infant,  idiot,  lunatic,  or  of  im.soimd  mind  the 
p,  riod  within  which  such  action  should  b.^  broiif;ht  shall  be  reckoned 
from  ilHdat,.  when  such  person  b,.cam,.  of  full  afie  or  of  sound  mind. 

.■^2.  ir  a  person  apainst  whom  any  cause  of  action  mentioned  in 
sections  1!.  and  .'"id  accrues  is  al  such  time  out  of  Ontario,  th,-  person 
entitl,,i  to  th,.  cause  of  action  may  brin.u  tli,.  action  within  such  times 
as  a.v  hefoiv  limit,  d  after  the  return  of  th,.  absent  p..rsi,n  to  Ontario. 

(')   .s,.e  Frh'tui  \.  Voun..;,  |1S|,T|  J  Ch.   liM.  l(i  K.C.  V.*S. 

(/)  Uifi-d>.  V.  Fr,.ehold  l,oan  ,irul  .Savings  Co.,  l,s!i:i,  jn  o.A.U. 
■::i-2.  r.  vers,,!  on  another  point.  1;m,i,  ;!i  can.  s.C.H.  i:!i;:  |n  r,.  Alison 
.Iohn...oii  V.  .Mounsey.  is;;,,  u  ,u.U.  l'S4;  In  iv  Hell.  Lak,.  v  I!,!! 
ISMl.  ;U  Ch.l).  |.;i>:  Thorne  v.  Il,.ard.  |  is:.,",]  AC.  l!i,-,.  As  i,.  th,.  ap- 
plication of  the  Limitations  Act  to  an  "expriss  trust."  s...  also  Sl^.lt, 
I II  ■/■(/. 

(A  1    l,,irkinH  v.  I'arker,  IXT',  L  n.  S  CI...  :i'.>:    n::n:u;-  ■■■    i;.  ::i(i..,. 
iN^l.   In  cIiD.  l'."t.  '  •'.--'■ 
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Tlifw  two  sections  arc  derivctl  finiii  tlic  lOiiiilisli  siiilutcs 
21  .liic.  I,  c.  1(1,  s.  7.  anil  4  i^c  •">  Aiiric,  c.  IJ.  ^(ll■  c.  Itl  in  Huff- 
head's  cilii  ion  i.  s.  lit,  res|iccli\(l\  .  See  H.S.O.  I,s!l7.  c.  :124.  s.s. 
30  and  4(i.  Inder  tiie  statute  ot'  .lames  time  uas  extended 
also  in  tile  ca.se  ot'  the  iilaintirt'  iieiny  a  /''  im  (i/c  //,  im|M'isou- 
cd  or  beyond  the  seas. 

'I'lie  case  ot"  one  Joint  del)toi'  or  eouliai-tor  lieini;  out  of 
Ontario,  is  |'io\  idid'  I'nr  \>\   U'.S.t ».  11)14.  c.  7.'),  s.  .">:'.,  as  I'ollows: 

5:1.  (1)  Wliii-i  a  iM-rsdii  lias  any  sutli  cans.'  of  action  against, 
joint  ilil)i(>rs  <ir  joint  contiaelors  lie  sliail  not  lie  riiiill.d  to  any  time 
witliin  wiiicli  to  eoniiiiinei'  siicli  anion  aj;aiiist  any  one  or  ilinii  wbo 
was  «itliin  Ontario  at  llii'  tinn-  ihe  cause  of  action  accrued,  by  reason 
orly  that  sonic  iillicr  of  llicni  was,  at  tlie  tinii'  tlir  cause  of  action 
accrued,  out  of  Ontario. 

(L')  Tile  lu'ison  liiuinu  secli  caiisr  of  action  shall  not  lp.'  barred 
from  ciiimiHiuinL;  an  action  a,L;ainsl  a  joint  debtor  or  jciiiil  cimtrac- 
tor  \\lio  was  out  of  Ontario  at  Ibe  liiue  tbe  cause  of  ai'tion  aeertiid. 
aftiT  liis  return  lo  Ontario,  by  nason  only  lliat  jit»l?;iiieMi  lias  been 
alriady  recovered  against  a  joint  diblor  or  joint  contracior  who  wa.^ 
al  such   tieie  within  Onla.rio. 


i'JIi:!.   Al  I: iimrh  (hjiiii  lit  nr  jinrf  ikiiihh  ill . 

I'i'o\ision  is  made  a^  to  tile  el't'eet  ot'  an  ai^kimw  li'i|euien;  or 
[lait   |iaMiieiit   liy    K.S.t  I.    II'M.  e.  ".'i.  s,  .'i4  lo  .')!>.  as   i'ollows: 

.■»!.  Where  an  acknow  likjaent  in  writing,  i-iuned  by  ilie  |irin- 
cijial  barty  or  bis  ;it;ent.  is  nuide  by  a  person  liable  upon  an  inden- 
tuii,  speeialiy  (0-  ri co^ni/auce,  in-  where  an  acknowledmiieni  is  made 
by  such  person  by  part  payi^h-nt,  or  part  satisfaction,  an  account  of 
any  principal  or  interest  due  on  such  indenture,  specialty  or  recoa;- 
iii/ance,  the  pi  rson  entiiled  may  brin;;  an  action  for  Uie  money  rc- 
mainiii'4  unpaid  and  so  ackiiow  bd|.;e(|  to  be  due.  uitbin  twenty  years, 
or.  in  the  cases  nuniioned  in  clause  (A)  of  siib.sectlon  1  of  section 
49.  within  ten  ye.us  after  sucb  acknowledunient  in  writini:.  or  part 
pu;  till  tit.  or  jiart  satisfaction,  or  uliere  the  person  enlitbi'  is.  al  the 
tiiiii  of  th(  acknowleilmiieni  under  disabilit>  as  aliirisaid.  or  the 
person  niakin.u  tlie  ai'ktiow  ledj;tn(  in  is,  at  tie-  time  of  niakin:;  the 
satiie.  .'uit  of  Ontario,  then  within  iwiuty  vi  ars,  or  in  tlie  eases 
aforesaid  within  ten  years,  after  the  disability  has  ctased.  or  the 
]i(  rson  has  returned,  as  the  case  may  be. 

55.  (1)  No  acknowl.duiiient  or  promise  by  words  ouiy  :hall  b(- 
d.  ei.i.d  .-.uiiicient  .  vl.i.  nre  of  a  r.rw  or  rontinain;;  contract   wlieiebv 


*:j^9 


|1'63.  A(KN()\VI,KI)(;.\ii:.NT  OH  pakt  I'AV.MKNT.  .-,19 

to  take  om  of  ,h,.  o,„.ra.io„  of  ,l,ls  Part  (/),  any  case  falling  within 
Its  provisions  rcspoctinK  actions 

(11)   Of  account  and  upon  the  case, 

(b)  On  simple  contract  or  of  debt  grounded  upon  anv  landing 
or  contract  without  specialty,  and 

(c)  Of  di!)t  foi'  arrears  of  nut, 

or  to  deprive  any  party  of  ,|„.  tH.n,.f„  ihereof.  uul.ss  such  ackno«  Icdg- 
...  or  pronus,.  is  ,„ad,.  or  con.ain.d  h>  or  in  sotuo  writiu.  si.ued 
>  the  party  cl,ar...al,le  „„.rel,y,  or  by  his  a.ent  duly  au,ho,-,zed  ,o 
luak,.  such  acknowlidmui  ni   or  proiuise. 

(!■)   Nothing  in  this  section  shall  alter,  take  away  or  I.  ss.n  the 

eff.ct  of  any  payment   of  any  principal  or  interest   by  any  p.rson. 

5«.  WlMMv  ihrr,.  arc  i«„  „r  i.iorr  Joint  debtors  or  join!  cnntiac- 

ors,   or   join,    obligors,   or   covenantors,    or   executors    or   ..iu„nis. 

ra  ors  o    :>„>   ,1,  l.,or  or  eomraetor.  no  such  joint  d.l.tor.  join,   con- 

t  a    <.r.  jo.m   obli.or  or  covenantor  or     executor  or  ad.nin.s.rator 

shall   lose   ,h,.  ...nWit   of  this  .\et   so  as   to  h.  cl,ar,«,.ahK.   in   .vsp^ct 

or  by  reason  only  of  any  written  acknowledu.nent  or  pro.nise  r.ado 

and  sign,.d,  or  by  reason  of  any  paytuent  of  n-iy  principal  or  interest 

ni.idr.  by  any  other  or  othfrs  of  them. 

57.  In  actions  comiu.ncd  against  two  or  more  such  joint  debt- 
ors, joint   contractors,  executors  or  ad.ninistrators,  if  it  at ars  at 

the  trial  or  oth.rwise  liiat  the  plaintiff,  thouuh  barred  l)v  ihis  \ct 
as  to  one  or  more  of  s.ich  joint  d.b.ors,  joint  contractors  or  exe-' 
cutnrs  or  ad.ninis.ra.ors  is  Uex.rtliei.-ss  en. ..led  .o  recover  against 
liny  otlier  or  others  of  the  defendants  by  virtue  of  a  new  acknowl- 
edgment, promts.,  or  jiayui.  u..  judf;m,nt  shall  be  uivn  for  tli,.  plain- 
tiff  as  to  t!,e  d.f.Mdant  or  del,  n.lanls  a.eainst  « !,om  he  recovers 
and  for  the  other  defendant  or  defendants  .-main.s.   the  plaintiff.        ' 

5«.   No  endtusetuent   .,r   numoranduiu   of  any   pnviuent    written 

•  .uade  ui,on  any  promissory  note,  bill  of  exchange.  ,n-  otler  uriting 

by  or  on  behalf  of  the  p.-rson  to  whom  th..  iKiyment  has  been  made' 

shall   he  deetued   sullicient    proof  of  the   pa.vment,  so  as   to   tak,>   the 

case  out  el   l!ie  opera,  ion  of  tliis  .\et. 

5<».  This  Part  .shall  apiily  to  the  case  of  any  claim  of  the  nature 
hereinheiore  mentioned,  alleged  \,y  way  of  s,t-ofi  on  the  pan  of  anv 
defeiidtint. 


S.  .',4  relates  tt>  ;ici  j,.n  ,i|„,n  i,,,  iii,|,.|it  mv.  si,e,-i,-ilty  or  re- 
Od-lii/ane.'.  Tile  special  pi-i.visioi,  as  to  ela.lse  tk)  o,'  suh-s.  1 
of  s.   HI  ivfers  to  ail  aiiieii.lmeiii  uim.Io  in  liiu  Oiitaiio  slatutp 


(<■)  This  ■p.irt"  includes  ss.  v.-  to  5!l  of  the  statu 


te. 
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a, 


ill  l'^-'^  '  III  ^-  In  oiliiT  rcs|„cis  X.  :.4  is  c|cii\(il  iimii  tln'  lOiij,'- 
lish  st.it iitc  :l  A.  4    W.  -I,  r.  4'J.  s.  .".. 

S.  .«.(.  rcl.itiiiii  til  ;ic-tiipiis  lit'  iicciiuiit.  oil  sini|ili'  cDrit ijii-t  or 
nl'ililit  williniit  s|i('i-i;|ltx,  is  ili'li\cil  Irimi  the  l-liiu'lisli  stjitur.! 
!l  <i.  4,  .-.  14.  s.   1. 

S.    .')i;    is   ,liii\C(|    li-diM    till-    l^liulisli    statute    III    \:    I'd    \'.    1 

:i7.  >.    14 

Till'  arkiiii\\lnli;iin'iit   i>l'  ;i  silii|i|i-  iMnit  r,ii-I   iliOit    to  ImIsI'  tlir 

'-■'>• I'  "I'  till'  slatiiti'  -Jl  .l.ir.   I.  r.  lli.  iiiilsl  111'  an  arkimu  inii;. 

iiii'iil  lioiii  \\\\\i-\\  tile  law  \mII  iiii|i|y  ;i  priiiiiiM'  tu  pay  (sn  a' 
III  uiM  iisr  In  a  :iru  ciiiM'  iiT  ai-tiniii.  aiiil  part  p,-i\  iii -lit.  t.i 
liaM'  tlir  s.iiii,.  I't'tiTt,  must  Im'  siii-h  a  pa\  iiii'iil  that  a  likr  pimii- 
isr  til  p;i>  ilir  ii'iiiaimlir  iiia.\  \<v  iiiipliiil  ainl  iiiiist  In'  a  pav- 
iiniil  III  ilisi-liaiL'i'  ///•«/  /l///^«  lit' tlif  ili'lit  I  in.  'I'lie  arkliiiu  IciIl'- 
iiirii!  iiv  wriliiiL;-  Ml-  part  p,i,\  mint  iiinlvr  s.  .")4,  siii>ni.  Iihui'mt 
iii'i'il  ii"t  III'  siii-li  llial  a  priimisc  tu  pa.\  is  iiii|ilici|,  aii'l  tin- 
ai-Lhiiu  Irij^'iiiiiil  riiiilil  mil  npiratr  as  u'iviiiL'  rise  tii  a  new 
■  •.lll-e  ill'  .iitiiui.  Iieeaiise  llie  ai'tluli  ill  wliiell  the  .lekliiiu  jeili:- 
lll'llt  IS  tu  lie  upel,ili\e  milsl  lie  Ilia  i  llta  1 1  lei  j  iin  tile  iilivlilial 
iililt'jal  ml,    .'iinl  nil  I  hat  milv      <<  i . 

"n  .lekiii.w  It  ilumiiit  '<\  a  simple  euiitrael  ileiit  must  In 
lii'i'le  t"  liie  eieiliiiir  nr  his  a'_'i  III.  Iiiit  it  has  lieen  lielil  that  a'li 
ae|.ai.e,',  |e,  i.jiiieiit  uT  i  iiilel  ite.  I  111  ss  mai|e  in  a  letter  writleii  al'lii 
th.  ere,  iiuirs  ill  .11  h  li.  ihe  pifsiin  w  Im  is  eiit  it  leil  tu  ailmiiiister 
the  ei-eilitiir'N  eslati.  ami  win,  aller  the  neeipt  ul'  the  letter 
is  ,ippiiiiile,|  ,ii|niiiiistiaiiir.  is  siil'lieieiit  - /<  > .  In  I  he  ease  uT  ,i 
spiH-ial;\    lielit    .'III   aekiM'wIeiL'iiii  lit    111  a    lliinl    |iart\    is  siil'ti- 

eleiit       ij  : . 


'"I  T.iiin.  1  \  'Siii;,.i.  Is::,  I,  II  ^v  r,  i;ii:!.  p;  i;r,  ii;ii;  siain- 
liiiil  Si.aliliiiL;  ami  iinMiiu  il;!nkiiiu  Cii  v,  Siiuilt,  ||s".'|  1  (J.IJ.  7i;:, 
p.  I;  I'    lii-- 

(''I   i;iiilil,iri  V    Miirl..^.  Is:,:,  I  |i,(;,  ,v  .1,  I.  ii;  iir,  j;:;. 
I ,,  1    l;,,l,.  1  i-i.'i  V     I'Li-rill,   ;n'i,-,,  ._'.'  ( 1  \  i;    :^',i; 
1  ■(  1    •'• iiii  lit    ■.       i..i>,~.    |\',i,,     i,     ii.vli.    .,js. 


i-'i;:!    Ai  k.\<)Um;ii(;.\ii: 


NT  (ll;  I'AliT  r.W.MKNT. 


S.  .-,4  .h 


>  lint    (.x|MV.>sly    ir(|iiiiv   llir    | 


l'>    III'-  I'lTMiii  !i;il,|,.  nr  hisiit:,.,,!.      I 
M.itntr   ls|,,l„.   i,M|,lir,|,   111,.  Ms.sii; „|-  ,! 


'.I.V  lllllll     to    III'    lllillll 
I'  MK'll   II   l|llillitilMfiiil|   ,,|-  th,, 


tiilll    \\\\ 


<<  .■issiiiiii.s  till-  iii.ii-iir, 


If  l'<|llit\    111'    rci|riil|i 


liiiirti;.ii;iii-   fur  tlijit 


ly'    IN   Mll'lir|i-||||\     ill,    ;,!,,. ,|| 


n|    till- 


|Mir[ii.si-     /■). 


Tl 


H'   I'.iviiii'iit   III'  ml 


t'lir  lilV  is  siift 


'■'■'■>I   Ml,   i,   s|„M.Jalty  ililit    I 


'>     il     ll'IIMIlt 


li-IClit    til   rli'ilt 


>l:illlti'  .-IS 


'■  ll   lif"    stjirtiiiir  iMiiiit    11,1,1 


IS  .•llXlllllsl    till.   |(., 


;ip|>liis  III  till'  cii 
(Iciil    I  /). 


ii.iiiiili'i-iiicii  I  v  I.    T 


■>r  III'  |i;ivii|.'|it  lit'  lilt 


rr  till 


ll'    Nilllll'    |l|'i||l'i|i 


•'I'l'st   oil  ;i  siiiiiil,.  |.,,j|| 


nii't 


Tl 


!'•    IVl-l'||,t     ,,|-    ,.,,,, u    I 


l>     il     lllolli 


ii   |i.i.\  iiinit   liv  till.  Ill,,,  I 


.■I!.'(l'     III      iMlSscs.siiill 


'-iill-'Ol-    ,,r    ;|ll\ 


Ki'i'p    .llivi'    thr    I'iirlll     ,,|- 


son  on   lii>  ImIi.iIi' 


Mi-tioii  on   th 


i<>  ;ii:i'(viN(.|ii  Ii,.|u|,|.,|  ,1,,.  |, 
iiioiicv  iliii'  on  III,.  |||,,|.^ 


'■    I'oMlKlllt.     mill 


irtit's  ivnlsMi'c  to  lie  .set  off'  i\-:. 


imst 


:liH'   I  II  \ , 


"I'ittrn   ;m'I<iiou|,.,|.jiiii.||| 


II'    "I-  a    |iayriiciit    I 


'"•    """■''    .l"lllt    ilrlitors    ,,,.     i,,i||, 

''"""'"■i'"i'"llii'rsofi|i,.||i  ,,,■  ,|„.  I 


ly  oiii'  of  tui 


iiaiitnrs  will   Mot   (ji.fii'i 
"'ii-'li;  of  111.,  .statnt.'  I  CI. 


(')    Fdrsxh    V.    |j,.j^ 


n»^'-"l    1'   Cli.    IL'M.      As    1 
Jiiiiriiiim....   piirsiuiiit    I 


i.-^'ow...    is.-.n.    K    j.;xc|: 


"    lilljlllrm     hy    a    |.,.,. 


1.    71R:     [)||,b   V,    Walk,. 


'•'■   Hal,..   I.iii, 


"  ='   t'owcr  roniain(.(i 


vivrr  a|iiioiiit..rt    I,;    ,(!,, 


y  V.  Foad.   I  isiifii 


Cli.   ll 


in   111!'  iiioriuau,..  .si.,.   |i 


Ualki.r. 


I.V)    liiiddaiii  V.  .\Iiirl,..v.  is:,:,  i 


"'■•;.  0.:  .1.  1.  u;  |{ 


t'.  -'7.-!:    nil, I, 


l'»    III  IV  ll.iliiimshiai).  Hull 


ii-.'^liiad  V.   \\',.||.^ 


liT.  l>.s,s.  :!7  cii.o 


("I    forkl.iini   V.    Kduard.s    1 


villi..    I'llT,    III   (M,.|> 
':"       .^..'  al.-^o    llarl, 


■|.   allini,,.(l.    I:il 


^•^1.   Is  <li.I>.    II: 


•:    Stark 


Ik    '.      \slil 


">.    11    O.I^.It.    ,Vil, 


'  •■*  ciod   on 


ihi'  liiitsii, 


"'■'■.'.    !'>>.-'.    l!i   Cli.l) 


111   nidii.  ,v  mil   ,)t   land) 
ami   -r::. 


Ill    "I    fan    |,a.vin,iit    m,,). 


11     IM-.ll 
and   mil, I 


:ind 


r  J^.   -I    (ricin, 


aiiiiiii   ID  ni-ovir  land) 


I  'I    H.s.o,    11,]  I 


"i;     i:s.     Tl 


I'    l'i>i\  i...im 


"/'"'.'   Fa\i 


ai  ;,iiin\  1.  iluhi.  lit   ,,!■   |, 
I  (l-iai.lii    ,,,•  ),; 


1    ii:.-i    r.|Vi|...,| 


111    V.    .'-^liiiih.    Ivsii.    IS 


a|a.ii..s.    1 


i.wii.ni    mall 


10\M.\,.|.     ,,,||j      I,, 


'  lil.  I':l     mill, 
■!"■<!).       I,, 


I    ^    ■. , 


iim    III 


acKiKiu  I- 


>'iii   ^.    \\;ls,,n,    IS 


'1'  I    ^^     II   ami 


^'^    11    A|.|,.  , 


I 
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It.   A(ili  niidMii   ,\|iiM  \   HIT  or  l/\s|i. 

§2(i4.  I'l  rittil  (if  limitiitinn  nx  to  principnl. 

A  liiiiil:il ion  (if  Mcliiiiis  or  (ii  Ik  r  proi'i  t'lliniis  til  ri'cdvi'r  siimH 
III"  iimiirv  si'i'iiit'il  li>  iiiiii'Ii.','ii;i'  nr  lini  or  utlnrwisi'  chiiiLrod 
U|iiiii  nr  |i;i\  iihlt'  (lilt  (if  i\ii\  land  di'  ii'iit  was  im|iii.scil  in  ICntf- 
lanii  liv  tlic  U'cai  I'r(i|i(i1v  l,iiiiital  i(in>  .\i'l  nl'  \>\'-\  i  •'!  A;  \  W. 
4.  r.  "J"  I  s.  m.  This  si'ctiun  was  Mipcrsnlcil  liy  llif  slatiiti'  (if 
1^74  I'M  \  :i>  \'.  c.  ."iT  )  s.  s.  Ii\  w  liicli  the  |iiriiiil  ul'  liinilatidn 
was  rciliicril  rinni  lx\cnt\  In  tufl\  i-  \  I'ars.  Tin'  l^iiulish  statute 
nl'  Is:;:!  \\;,s  ■iilnpii'il  iii  I  |i|iri- ( 'anaila  in  |s:llas  \  \V.  4.  c  1, 
s.  |:>.  anil  li.\  :i^  \'.  i'.  lii.  s.  II.  tin-  in'riml  was  rciiiici'ii  in  ten 
.Mars  MCI.  The  enrri's|ini!,l:iiir  prin  isioii  in  Oinarin  is  the 
l.iinilatiniis  Ai-I.  l;.S.(  I.  IIM  I,  r.  T'l.  s.  lU.  as  I'lillnus: 

2J.  (1)  No  aitioii  ^1'nll  1m-  tprinii:ht  to  ricov.r  (lui  of  an.v  land 
iir  r«  III  an.v  .■;uni  (if  iiiiiin  m  rund  li.v  an.v  ni(irmani>  <ir  Hi  n.  or  oth- 
■  l^^i^■■  cliarui  il  upon  or  pavalilr  onl  of  such  land  or  r^  nl.  or  lo  rc- 
rovi  r  ;in.v  liiiao.v.  uhcih.r  it  is  or  Is  not  cliarncd  ii|miii  land,  but 
within  till  .\i'ars  iii  .'.i  aliif  a  prisi-ril  rii;lit  to  rcccivi-  thi-  sanii'  ac- 
(iiiid  to  soiiii'  pi'i'son  capalili'  of  frixinj:  a  disrluirsi'  for.  or  nlraso 
III  till'  sami'.  iinhss  in  the  iiitan..  ,'  soiiir  part  of  llif  iirincliial 
inipiii^  (ir  siinir  mliri.sl  (lirnnn  lias  liii-n  paid,  or  soiih'  acUnowlidg- 
1111  tit  in  uriiin:^  of  tlir  riLtht  ili.i.to  sii:nrd  by  the  person  by  whom 
the  satiir  is  iia,\alilr.  or  his  ai;i'nt.  has  Imn  Kivcn  to  tho  person  en- 
litlrd  thereto  or  Ills  amilt :  and  ill  saeh  case  no  action  siiall  Ue 
liMiiiuiii  bat  wiiliiti  tin  .Mais  afi' r  siieh  payment  or  acknowhdg- 
iiiiu,  or  th,  last  of  siuh  payiii.ius  or  acknowledaim  nis  if  more 
than  one.  u.is  ma.de  or  i;i\en. 

(-'I  .Not « itlistaiulinL;  the  imnisions  of  siihseclion  1,  a  lien  or 
eliar^i'  erealiil  \')  llie  plaeiUi;  nf  an  e\eciilion  oi  oilur  piocess 
a-iunst  land  in  'le  h.inds  of  the  siieiiff,  or  other  ollieer  to  whom  it 
is  diricted.  s!,:ill  ninaiii  in  force  so  Xonv.  as  siirh  execution  or  other 
piiieess  remains  in  ihe  hamls  of  such  slurifl'  nr  iilhcer  for  i.\iiulion 
and  is  kept  alive  h.v   nni'.v.il  or  otherwise. 

The  wiiiiis  ■■nut  111'  an.',    lainl  nr  rent"  in  Ihe  liisl  alni  see- 

nuij    lilies  nl'  llle  seelinh   ale  Iml    in    till     lltiiirisli   stalute.      TlieV 

pp.  up:.   i;i7:    in   n    I'lisby,   .Miisiin   v,    Frisby,    issii,    i:!   Ch.I).   ''(lo. 
.\s  Id  Ihe  ai  Kiiiiu  li  il^ii!'  nl   liv  en,    of  seM  ral  iiuirls;a'-ees  in  liie  case 
of  all  aeiion  lo  ii  (h  em.  si  i    S-'Sl,  mini. 
(  II  )    (1.   S-'i!',   'ii'i'ii. 


*^-* 


«-'«l.   I'KKIon  OF  LIMITATION  AS  TO  PRINCII' 


\L 


pre  iiitn..|iicc(l  into  tlm  Ontario  statute  in  IHH 


a|>|iiiiTiill\   inti-iKlcil  Id  cnnlirin  tli 


7  (-.')  anil  w( 


flic  statiifc  in  Ontari 


const nictii>n  iiliiiT.!  ii| 


o.  namely,  tlint  a  ppixonal  nc-t 


II  lU 


inn  (in  the 


•"'iNinil   was  -(.\c.i),.,|  |,y  .|„.  ,„.,.,l,.,.,.ss()r  of  s.  4;>  1.7)   and 

r  ivcr  niiiiii'v  iiiit  1.1'  the  lun,] 
In  lOuirlaMil,  (in  tlic  n intra ;-v 


tliat   it   was  (ir 


il>    an  ai'tinn  to  1 


that  w 
it  has  I 


IS  iriivcrricd  liv 


!4 


"■III  hcl.l  that  I  hi'  luovision  of  th.'  Kntrlisl 


li  staliite  cor- 


ivs[.(iii.lin!.'  to  s.  124  applicH  also  to  an  actii 


m  on 


th 


e  coMii- 


ant  ((/). 


Ai'fi 


is   ilclillcil    ll 


lis  incliiiliiitr  any  civil  p 


<'|'«'iliiiu'.  and  a  sal."  under  the  power  of  sale  eont 
ni.irt-aire  is  a  '■proeeediiiu'"  under  s.  24.  which  the 

or  his  assiLTMi 
years  (b). 


e  IS  inri-liiiled  finni  takinj;  after  the  1 


;ained  in  a 

nioi'tu'airce 

11  i ISO  of  ten 


An 


action  for  foreclosii! 


•c  is  not  within  h.  24.  Imt 


IS  an  ae- 


tiiiii  to  recover  land  within  s.  .1  (c). 

It  was  held  that  the  ri-ht  of  an  executi 
a  writ  of  liiri  facias  in  the  hands  of  ti 
111  which  the  lands  of  the  dehtoi 
ninncy  nienlinned  in  the  cniirt  is 
and  taUitiLT  steps  to  sell   under  tli 


on  creditor  under 


le  sheriff  of  tl 


are  situate  is  a  "I 


le  ciiuntv 


ii'ii. 


the 


'i" 


ii'rifore   if  a   writ   had   been 


'money  charged  upon  land, 
0  writ  is  a  "fu 


■occeditu,'. 


1  more  than   ten   yr;iis   in   the 


('■)    H  so.   1SS7.   0.   Ill,  s.   2?,. 
I  'I)    Sie  5-*;i.  Slipid. 

(:>    Mrlii.nald   v.   IClHolt.   tSS.,.   12   O.R.   ns.   followirm    Mian  v 
Mila\isli.   1S7S,   :'  O.A.I!.   27S. 

'")  s,„,on  ^.  .salliin.  ISS-',  -  n,.D.  .^11,  ir,  R.c.  j.,s:  ef  Kirk- 
;;";';-.'Va..i.lii.  Ilfi.-ni  ,  KU.:,,.  S,U,o„  V,  S„„o„  was  dis,i„5. 
"  sh..l  ,n  ,a  ,.,.  ,.„„„rs.  I.I„.,..,H  v.  Phillips.  ISS,",  :!,)  CI.  1.  -'Ol-  st^ 
al.Ko  in  n.  Fri.sH, .  Allison  v.  Frisliy.  ISS!..  43  Ch.I).  inr,.  a.s  ,oa"n  action 
a^ains,  a  snrwy,  no,  Uie  niortsa.sor.  The  decision  in  .Siu.on  v  Sut- 
-  lap,.  i,.s  ,„  an  aci.in  on  H,e  covenant,  no,  ,0  a  simple  contract 
'i'iil.     narn.s  v.  Cl.nlon.  |lSfifi|  1  Q.B.  88,5. 

isn,i.'?o  oTtof  '■  '"■"""'■  '■"'•  '  °'^''-  '''■  ''■  ^"''">  '-  "^°-''' 
('•)   S..,.  SJ70,  infra. 


^^ 


r,:'i         (HAITI:!!  \xvi    i, imitation  of  actions 


sli  rilV's  hiiiicK  Mini  im  |iii>  iiiciil  <>i'  ;ii'!  iniwlcil.jniciil  had  irr  the 
iii'Miiiiiiu'  liiiii  iiMilc  (ii-  i.'iM  II.  the  lii'ii  wMs  irmii'  iiiiil  till'  pni- 
iTiilliiLr  \Miiilil  he  11  siraiiii'il  ul\.  In  lIMl.'i,  lidwcxcr,  In  .'»  I], 
7.  <■  1  !  >.  H*.  llu'  Mi-li(p|i  uiis  ,'iliirliilril  liv  the  iiililit  ion  ii|'  a 
[iiiiMsn  \\liirli  is  now  ii|iriMliifi'il  ill  altcii'il  t'liiin  in  miIim.-  '_' 
All  artiiin  cm  tlic  jiiilyincnl  ,,(  ;i  ciiiirt  of  nrciiil  is  lial'ic.l  allcr 
the  r\|iiraliiiii  (It'  m(iit\  yiars  li). 

'I'lic  VMii'ils  ■•  |ii(sciit  lisjlit  til  rcccivr"  arc  tn  hi'  icail  ac- 
ciiriiiii^'  t(i  ihcii-  nrilinarv  iiu'iiiiiiii.'  in  ihi'  Kii'.'lish  hiiimiai,'!'. 
an.!  ihi'  staliilr  runs  iriiin  ihi'  liiiic  al  \\hii-h  the  chari:!' 
lll'ciM  till'  hiiiil  niniis  intn  I'xislnirr.  nut  linni  that  at  whirh 
tiir   liu'llt    to  sllr  arisi'S    if', 

h   IS  |.|ii\i,h(l  h.\    IJ.S.O.   1<(14.  I-.  T:..  s.  2.'i.  as  loMous: 

•J."i  No  action  sliall  lif  hidimlii  lo  ticimr  iiti>  sum  of  iiiotity 
or  l<  uar\  rliart' d  ii|m)h  or  imyablr  out  of  any  land  or  ntit.  and 
siiuriil  li>  an  cxiirrss  trust,  or  to  nrovi  r  any  arrears  of  rtlit  or  of 
Intirisi  In  nspict  of  any  siim  of  money  or  If-Kury  so  cliarfjid  or 
|iayal)l.  and  so  srciirid.  or  any  daiiia>;(s  in  rrsii.cl  of  siicli  urn  ars, 
c.xr.'pt  witliiii  ilii'  tinu-  witliin  wlri-li  tlir  suiiir  woiild  he  ircovcrablc 
If  tliirc  wore  not  any  siuli  trust. 

This  section  is  derivcil  t'lmii  tlie  l^nu'lish  statute  :!7  v<:  :!>< 
\' .  e.  .'iT,  s.  10.  mhipted  in  ((nlaiiii  in  1.^74  hv  :1S  \'.  e.  Iti, 
s.  1:1.  The  (■[''•■■I  of  Ihi  sielion  «hen  oi''L'inal!>  eii.-ieleil  \v;is 
to  iiiii(|it\  sliifhtly  the  e(|uilalih'  niie  thai  no  chiiiii  of  a  ii\tiii 
II,. I  li-,i^l  aiiailist  liis  trustee  foi'  ali.v  |ii'o|iert\  hehl  upon  an 
eNpless  Inist  or  in  les|iect  of  tlie  hrejieh  of  such  I  lllsl  shoulil 
he  liihl  to  he  hari-eil  \\\  aii\  statute  of  litnilal  ions  •  r  K  The 
hiu  as  to  the  effect  of  hipse  of  time  oii  a  chlilil  at;ainst  a  t  lUS- 
lee  was  ch;:,iL:eil  in  j-lniilaiMl  in  I  ss.>  li\  a  statute  which  was 
athinti.l    in    Untaiio    in    ls|||       v;      Inn    tl,,.   aliieniliiiL.'   statute 


I'M  N.  il  \.  .Miioiid.  Is'iT.  ■_"!  O.l;.  i;:f  Tliis  ifcision  uas  follow- 
1  il   ill   In   i<    \\ I:i;i.    !'">1.  s  II  I,  l;    jss 

<■  1    IliMl.r  \     \l<\lirli.  II.  llMMi.  :;:  III!    ij-j 

I'l  III!.  iivM  II.  I  !s:ii  1  :i  (  11,  jj.i.  ;,,  |..  JL'.".:  Il(ll■ll^r>  l...r,ii  iioaicl 
V.  .\liiii:;i  rh    iln•^l;^lal    UNi'dir-   Socii  |\ .  1ss!i.  J  I  (^.11  11    I 

(  I  1     leili  I  l.n!_    !.:,«    ra'  'fri  -■  -     Tlh   III  .   I,     Is.: 

(.si  -II   iiie,\  i;s!i,  I'll  I.  c  :.-..  ss.  ii;.  i:  ami  is. 


.  iiaTi  ■;j*»   .  _  jr"i::^jr>l 
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<■  iriiiy  j«ii||  if,, \,. I II   1 1 1 


■2tl.'..    A,  l.„.,,rh,/ 
I II    I  lie  (MM'  111' 
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III   n|i|i|-   t( 
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'■ll.llf   il    IIIU    sljllt 

"•  '_'i\cii  ill  «  riiiinr 


I'llMili    liy    w  hniii    til 


llli:    |Hi|||t    llniii 
siuiiol    In    III,. 


^"ll  clilitliij  llinc'l 


''  lil"ll.-\    IS  |.:iy;ili|,.  ,„•  lii^  .,„,,„,   ,,,  ,1 


ii-  iicr- 


"  111'  Ills  iiiri'iit   I  (/ 1 . 


Ill'  uuiiJM    -liv   ill,,  iirrsiin  I 


Ills  ,ii;i'li|. 


i.\    ullnlii  the  siiiiii-  is  piiMilili. 


ilMil    III    lllc  st.itlltr   uiti 


siuiici 


•■'lyilH'Ml,     NIC     m.MIIH'ii      liy      t||,.      ,^  , , 

i-'iiiiMiiiiiticiilh    lir   iiiiil  as   r.'tViTiiiir  ,i!s.i  t, 


il    has.   h, 


■viT.  liccn   hi'lil  tlijit   tl 


Ntilllltrs    (if    lilllililtil 


1  iclVri'iic'  III  1,11  ac|<iiii\\|. 
;iii(l    (Niiiiiiit 
I'iiil    |>iiyiiit'iit. 
•'  I>riii(i|i|,'  iiii,|,.|'lyinir  the 


II  is  thai   a  |iayiiiciil.  in  (.nj 


•  T  Id  crcah 


lieu  siaitiiiir  iKiiiit.  must 


acl<iiiiwln|(ir|||,.||t  ,iC  r-ii.'ht.     A 


ln'  a  [ia,\  iiiciit  liy  a  |m'i 


sou   lialili'.  as 


IIIIISl     III' 


I'a.MMcnt    iiiHh'i'  this  si'diim 


'"'■  '"  '"■  l"'"'-ipi'l  "r  iiit.ivst  aii.l  must  l.<-  niaiU- 


||.\    lllc  liKii'lL'atrdi'  III-  his  a:.niit 


>r  a-   least  l.v 


entitled  1(1  make  a  |iayiiiciit  nf  | 


iiKii-tiraudi-  .  /,  I.     A 


a  person  liiiuiul 
ifiiicipal  (ir  iiiiciesi  fur  the 


iii"ili.aL'c(|  |ii(i[ierly  In  the  m()i't(;aLr 


".lyiiiciil  (.f  rent  made  liy  a  tenant  (if  th. 


lllc  ll|(i|-tu', 


.'cc  imrsiiaiil  in  a  imtiee  li 


l!,'ce  rc(|Uiniii;  the   I'l'iii   I,,  |„,  |,.,j,i   , 


■•I   |ia.\  llieilf.      It   is  IKit  ; 

|i;i.vnieiit  (if  rent.      lt 


('  liim  IS  iidt  such 


>iit  a 


111, 


iiidrli.'au'cc  ill   the  aeeoi 


•■III    accdiiiil    uhich    iiia\    cimt, 


Iia.Miieiit  df  |iriiieii,al  nr  iiiicre.sf.  | 
is   merely   due    item   ehary:eal)|c   auailLst 
ml  liclwccii  him  and  the  imirtu'a^'dr 


nil    many    items,    e.jr..    f,,,'    ,., 


(  M    .\s  Id  \\  lial  i 


c.ld  rule 


s  an    -cxiiress  Iru.^;!"  wllhiii  tti 


e  mcaninu  of  ilic 


rcvi,.w  of  cases  In  Ta.\l(.r  v.  I)avl,.s.  ifin,  u  o\ 


K.  4ii; 


(.'/)    It.S.O.  Ill]  4, 


of  .s.   I  ( 


i^lartins  I'oini   in  ilic  oi 


.-i.  L'4      Si 


IK  to  III,'  aeknowli'diiiiicni  ri'(niir('(l  I 


e  Sl'i;4.  ,v,//)n/.  Coniiiiire  the  terms 


isc  cl   iiM  aclion  to 


n  order  to  create  a 
recover  land.     See   SJ 


Ci )    As  w;ls  the  r 

II  II. I.e.  iir,. 


ccii\er  in  the 


•»■•■'•  "f  Chlninry  v.  Evans,  1 


SS4, 


Fr#:-1EPT'^!ainE5 


•.«17       ''^.l        1 


\h 


52f)  CHAI'TKR  XXVI.    LI.MITATJON   OF  ACTIONS. 

I>;iirs.  expenses,  cle..  to  the  ci'edit  of  llie  mortfiafree  besides 
piiiieipiil  ;iti(l  interest.  It  is  n(it  ;i  payment  by  a  person  liable 
to  pa\  principal  or  inte---  i.  .  I  ;!inot  therefore  amount  to 
nn  aeUno\vle(li,'iiieiit  of  i:,i  i'iiy  oh  liie  ;.i  'rt^airc  or  to  an  ad- 
inissidii  of  the  niortira;.'  "';  '-iulit   (/; 

It',  however,  the  hoh  i  ■'■'  i  ei  l!lua^.•  upon  land  is  alsii  en- 
titled to  the  rents  and  profits  of  the  i.ind.  for  iiistanee.  as  life 
truant,  lie  is  deemed  to  pa.v  himself  out  of  the  I'ents  and  pro- 
fits, and  his  recei|it  of  the  I'eiils  will  be  suflieient  payment  to 
lir<'veiit  the  statute  fro.n  rnnniiii;  Ij). 

The  solieitor  who  acted  for  a  nioi'tirauor,  and  after  his 
dcnih  fiu'  his  executors,  and  also  fur  the  mortiiatrees,  paid  the 
interest  upon  the  moiti;ai;e  to  the  nioi'ti;a!ji'es  reiruhirly  u])  to 
a  time  within  tin'  statutory  pei'iod  before  the  eomitieneement 
of  an  action  tn  enforce  the  inortLiauc  it  was  held  this  was 
lir'iihi  fiuii  a  p;i\-m(iit  " b\-  the  pei'snn  by  whom  the  same 
shall  hi  payable"  so  as  to  throw  oti  the  i'e|>reseiitalives  of  the 
niorlLrai;<ir  the  onus  of  prnvinir  that  the  statute  had  run  and 
that  the  nioi'tua'-'i'  debt  had  not  lieen  kept  alive.  It  was  also 
hcM  llial  the  pa.Miicnl  (.f  intei-est  by  a  person  wlm,  as  between 
himself  and  th(<  niortuaLrni-.  was  bdinid  to  pay  it.  thouiih  he 
was  under  im  cuntrai-l  with  the  ninrluai-'ei"  to  do  so.  was  a 
pa.xineiil  "by  the  |ierson  by  whom  the  same  shall  be  pa.\able" 
so  as  to  inleriupf  the  riumini.'  of  the  statute  (/,'i. 

.\  pa>ment  ma'le  by  a  purchaser  of  the  equity  of  redemp- 
tion who  is  bound  as  between  himself  and  the  mort'_'au:oi'  to 
pay  is  sut'tic-ieut  to  pre\ent  the  statute  from  runnini;  in  favour 
of  till'  niortL;a'joi'     / 1 . 


('I  Harliiik  i.  Asliliiiiy.  issi'.  I!i  Cli.I).  ."i:;!t;  cf.  .MrDimalrt  v. 
GniiHly.   !!>iil.  s  O  |,.Ii.   li:!.  al   pp.   lir>.  lie,. 

</)  liurrell  V.  Karl  nf  Kj;re;uiiiii.  ISII.  7  I'.eav.  Jii5:  Topliuiii  V. 
Reetli.  iss?.  •;.".  (■li.I>.  '•':■.   Ciirri.-  v.  Currie.  ItHli.  l'u  0.I..!{.  :!Tr>, 

lA)  I'.ia(l,-^lia\v  V.  \Vi(l(lriiii;ti)n,  |I!iiiL'|  '1  (li.  K(\,  in  wliicli  Har- 
lo(k  V    .\slitii  rr.v.  snpni.  was  considered  and  explained. 

(?)    Sec  i'l't'l.  Dtfm:  Trust  and   Ijinn  Co    v    Stc-vi'npon,  1*?;    20 
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(II)    L<>win  V.  Wilson.  ls>;<;.  n  .\ 


ri'  Fri.shy,  Allison  v.  FriKby,  l 
I  iiiir  ra.s,.  that  under  s.  :M 
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I   ».   20 


;,;-^ 


i*Ti^  WK^ 


."2s  I'll  Al'li;!      WVl.     I.IMrr\lll)N    ()|-   ACTIONS. 


i  ■■ 


IM.  (1)  .No  ai  I  ^  ais  111  n  111.  (ir  <il  MiN  r.  .^1  iii  ii>|pi  iM  ul  an>  sum 
111  iiiii!ir\  I  !ini  ;;r(l  iipiiu  (ir  iia>alili  ciin  i>(  an\  laiul  iir  i.  ni.  iir  in 
ri;|iirl  III  aii>  l.:;ai>.  ulnilni-  ii  is  iir  is  iioi  rliaii;.il  uimn  l.inil. 
I]  an>  ilania^is  in  iisp.  ii  ui  -liih  ai'.  .its  ni  n  iii  iir  nilirisi.  shall 
li.  It  riixfii  (1  h>  any  disu'iss,  "■  artioii.  liiii  ulihiii  si\  >.ais  iiiM 
■'11' r  I  111  sanir  rispi  (  mm  I>  ha.-  Indimi  ilnr,  ni-  in  \|  afiir  any  ar- 
Unmv  h  ilunirin  in  wriiiiiu  iil  liir  saiiu  has  In  .  n  uiw  n  Id  llu  in  rsiin 
'iiiiihil  'hii'i  III.  or  his  ai.:iiii.  siuin  il  !■>  :|i>  |ii  i-siin  li>  w  iiuiii  ijn 
sjinic   was  |ia\alili'.  or  his  amnl. 

I.')  This  siiliiiM  sli.ili  mil  apply  in  an  ariiiin  liir  1 1  il.  nipi  ion 
liniii^hl    li^    a    iiiiirlL:auiir  ni'  an>    p.  I'siiii   i  !;iiiiMiiL'    iiiuli  r   him. 

Sullen-.  1  |si|iii\r.|  rriiiii  till'  i-;ii'jli>li  sl.illllr  :'i  vV.  I  \V.  I. 
I-.  -JT.  s.  V2.  a.l.i|i|i'il  111  l|i|iir  <  aiiail.a  li\  1  W.  4.  .-.  I.  s.  4."i. 
Siili-.Miv   -J  was  a. Mill   III  till-  lliilali'i  slaliilr   in    l!l|lh 

.Mmirv  111  ai'iM  I'li'iii  ihr  valf  ni'  laml  is  williiii  lliis  M'l-tii'ii. 
Wlii'iT  a  liian'iiil  \Miiiiaii  iiilillnl.  al'lrr  ihr  ilralli  ul'  a  truant 
I'lir  lilV.  Ill  .1  sliari'  nl'  a  I'lliiil  arisiiii:'  rmiii  tin-  |iriiiTriK  nf 
lahils  i|r\isiil  ii|iiiii  iiiivi  I'm-  salr.  Juiin'il  willi  licr  luisliaml 
ill  a  iipn  t  ijaur.  li\  ili'nl  ai-kiiii>\  Inlui'il,  nl  Iht  ri'\  i  isinna  r>" 
rstati'  it  \vas  llrM  that  tlir  w  i  iVs  i-.|alr  was  "liinlir)  pavaMi' 
mil  111'  laml"  ami  lli.il  'In'  liinrt'ja'ji'i-  i-niiM  nut  |-irii\iT  iipm 
lli.iii  si\  vrais  aniars  ni'  inlcicst  '  i'  ,  Hut  in  tlic  i-asr  nl'  a 
lIHirl'ja'^i'  nf  jnrsniiai;  \  m  nfa  ir\  i  rslnna  rv  inli'l'rsl  in  a  siilii 
I'l'  mmu  \  siriiii'il  li>  imirt 'jaiji'.  tin'  Minrt'.'aLli'i'  is  imt  ris|  rjrii  i| 
In  si\    \  rars  alTrars. 

'I'llr  |i|-iii-|l-ils  111'  till'  sa!r  nl'  im  ill 'ja  Uti  I  pn  Illisrs.  snlil  lllplir 
thr  jiiiwiT  111'  sail'  ill  a  lllnrt'ja'jr  I'V  tllr  trilslris  nl'  till'  llli'l'l- 
■,'ai.iii'.  v'.iii'  paiil  iiilii  i-iiiirl  in  a  siiil  Inr  Ihr  ailininisl  ral  ii.ii  nl' 
I  li.'  mmlLl.mi  r  'si'slalr.  'I'Ih'It  liriin.;'  licarl.v  l\\i-iil\  \  i -a  rs  a  rn  ar' 
111'  iiiti'irsl  i|ip'  on  till'  mm  t'jaui-.  I'Mi'iiJiiii;'  in  aiiiniint  tlir  rmnl 
111  i-iHirl.  llir  liiislirs  |ii  t  il  iiiiii'il  I'm-  |i.iyiiiciil  <iiit  nl'  the  riiml 
111  sa1isp\  siH-li  arri'ars  aial  tlir  assiLrnii'  nl'  tlir  iii(irti_ML'iir  \\as 
siTM'i!    with    llir    |irlitiii|i.       It    was   !ir|i|    lliat    tllr    |iililiiiii    \wis 


(II)    HiiMviT  y.  Wiiudnian.  l^i'iT.  I,.lt.  :'.  Ki|.  :'.i:!. 

(I)    Siiiiih   V.   Hall,   IsTs,  !i  CliD,   11:1;    .Mrll.rsli   v.   lirown,   IMi". 

I."  ch,!).  ■:■:-,. 


X'-?^:.-?mi**r^^ 


?S£-^ 


^^&;4 


r2M.   M.MITATIOX  AS  TO  ARRKARS  OF  INTKRKST.       :,->S 
"H   ^1   suit   t„   ,v,-ov,.r  ar,v.-,rs  of  ,Mt,.n.,st   within   fh,-  sc-tiun 
-nl'iMMW.,,.,.  ,1,M,  ,|„.  M„„-,.r..,.,.-s,n,s,....su..n.  „,.,  |i,„it,.l 

"-,x  y,.a,s  .m.ns.  .,,,1  ,1...  fu,,,!  U.S  „nlm..l  to  l„.  ,,ai,|  uvor 
'"  """'    '"■'■        "■•   •'—-'•■   Pn„. M«s   .•„,.  s .,,.  ,.,.,n. 

""■■""''•""■"'''■■■•■ ''^'"i't"'ll,y,lH.pMy,„..Mt  of, lu.. mount 

'-^''-    .-)..tr,-.n.i   in  tl„.  ,.,..•  of;,   ,,„,son  infivs,.,!   in  ,|„. 

'"■     ''    "'l'"'I"i""   "'It:-   ,|„-,n    ,1,..   M.ort.Mu.n-  or   his   ,„.,•- 

^""''    '■'■l"'-"""i-    -1-    in„.,vst    in,.|u.l..,l    in    su.-h   amount 

"""'''  '"■  I'Hiil,,!  In  ^ix  y,.ar.s  anvai-s  <  .,•  i . 

"    "'-   l"''l  ^'t   an   .arly  ,|a,..  ,|,a,    a    fo,,vlosu,v  suit   was 

""I"''    '1-   ^'^'tu.,..    no.uithstan.lin.    ,1,..  art^unu.,,    that    th. 

-I  '   "''^   '""   '"  ■•'■••ov,.,.  n .y  l,u,   ,o   for..,.h,.s,.  ,h,.  ,.,,uitv  of 

;■'""""'"""      '   ■     """'iM '  '1-  .i.--inn  has  n..vn.  MU,.,. 

'"'""''"'  '"  '^"""-  '""   ti— -MS,,  has  in  ,.t1-,.,.,   ,,  over- 

'•"I"''  -  -  '•-•-  ,t  ,l,.,.i,|..,|  tha,  a  n>o,,,a.oo  in  a  fon-losuro 
-"t  uas,.n.„h.,l,  no,„i,hstan,lin._Mh,.  statute,  (o  .har-e  ,h. 
-"•"•,..a^v,|   ,.s,at,.  with   full  arn-arsof   in.cvst    c,       Th..   ,v 

-lit  of  tho  aulhon,i,.s  is  that  no  mo:v  than  six  vrars'  anva.s 
'"   """'■•"'  '•'"'  '"■  '■''■"v.'i-.l  out  of  ,h..  lan.l,  although   in  an 

;"■'"""" ""■••'-"-"^"-— ■l•iMt..^.stfo,•,.n^oa.•s,.an 

WlM.,-,.  no  ..H,-un,l,ran,.,.r  inh.rv,.n..,l  hrtwon,  tho  n.orfM..- 

'"■""'' ■'--^-.  ituash..M,ha,  ,h,.  rt^a...,.was..n.ith.,| 

"""II  ^"■ivars  of  in,..,vsl,  on  th,.  .,oun,i  that.  ,.v,.n  if  ho  was 

'"""'■''   ' 'b-Mx   v..ars-an..,„.shy   way  of  spo-ifi..  .-haP^e 

"l"""l'<-l'""l-l'<'nHjrh,  -v.-ov.M-thr  ,vst  of, h..  arrears  on  tho 

<"  >    l-^lmunds  V.  Wau.l,.  is,;,;,  ,..r!.  ,  k„.  4IS,  „;  Re    -.1      s.v 

•— 'i);    Ford  V.  All,  n.   IS,;,;,'  J,  ,;,  t.  "  ""■  "''■'^'""'^  "••- 

(')    .McMirkinu  V.  Cibhons.   isn;,  2i  O.A.R.  r.m    a.   „    v.- 
(.'0    DiiViiiirr  v.   U.,.,   i.si:;.  ;..  „ar,.  S2«  '  "' 

(c)    Huiihr  V.   N„,k„ld.s.   is.ni,   1   .Mao.  k  V.    «4o 
(^M    Ain.y  v.  Mi,..,„.ll.  1874.  .1  v.r.  Hla,  at  „.  512   (tw.n.v  y, 
1  ;  case  of  a  n,or„a,..  ,„ade  Mor.-  ,,,„  ,„  of  July,  isst;  .:..  s 


pars 

4S. 


ii:--^.3/r^i»5s&- 


W^E^i^^<Iti 


ll 


1 


» 


ill 


s         A 


^iW*       •'■■I 


sno  chai'tim;  wvi.   limitation  of  .\(Tio.\> 


Piivi'iumt    ;ili 


(1   cdiild   nhljiiii   a   lii'ii  (HI   tlu'  laiiil   by   (i 


ariiiLT  a 


writ     iT  rxcciitioii  ill  the  siiiTilV's  liaiiils  {!)).      Tln'  ilfcisidi 


Kiucvcr.  ii[ii'ii   til  sci'iiiiis 
II"  cxri'ss  o\  rr  six   \  ca's' 


apl'lir.l  to  til.'  furi'i-ldsiU'c  artii.ii  is.  I 
(lUcNlinii  liii-ausc  till' I'lVcct  is  to  add  I 
arrears  to  llic  |iricc  i<\'  rriltiii|.tiiiii.  aii<l  thus,  a^  In  th,.  ex. •,■-,>.  to 

di'|Ma\.'  ihr  rxrciltinli  di'iitnr  ,.l'  a   Iinitiuii  of  til.'  t\\elvi'  Iitlis 

wl.icli  thr  law  allows  liiin  T.ir  pax  iii'/  mi  I'ar  as  liis  Ian. Is  arc 
ooiicc!  i:.  i|.  'I'lii'  di'.'isiiiii  as  applird  In  a  inli'iii  |'l  inn  actinii 
was  t'ni  iiwrly  (i]i('ii  to  tho  saiiu'  ohjcctinn. 

Ill  a  t'nrcclosurc  artioii  il  is  clear  that  if  I'lu-iiialiraiici  s  iii- 
ti'iMiin  ll'  !\M.cii  the  iiinrlnaunr  and  tlii'  iiioitiia'^iMx  the  latter 
caiiiinl  as  a'jaiiist  the  siilisei|nenl  I'ne'iiiilii'aneers  elaiiii  more 
than  s,\  w^ars'  arnais  aiiainst  the  land,  alllioiiuh  lie  iiiav  he 
elitilh'd   to  .iiid'.;llient  and  exei'iitini 


I  against  the  iiiortuaiio]'  on 


ill \(  iianl.      in    a    re.h  iiipl 


I'linn   ac'ti<iii   on    the   nlher   hand    it 

"■'■^  hehl    .,  ,    ih.it    the   rtL.'a'jei'  \ias  enliljed   In   I'lili   arre.iis 

e\'  n  as  aijamst  siihsi  ,|ii.i,t  iiiiMiiidiraiieei  s.  nii  the  •jrn'ind  thai 


the   statute   anplicil   oiih-    ti 


a    ease    uhei'<'    the    inoi'tv,- 


.let  inn     was    S( 
o\  I'lrlll.  li    nil 


'kiii'i    1 1 


■nioive    |.a.\  liieiit.       'i'liis   il 


eeisinii    was 


I'oii!   Ill  an  ael  '..n  I'nr  i.'.ii'iiii.tinii 


oinl  iiiorlL;iie,'e  a'jainst  .'i  lirst  iiinrtya'.:ee.  the  iiioit.^'.-iir.ir  not 
hein.j  a  nai-ty  on  th.-  prin.-iple  that  the  fniee  .if  i-e.|eiii|iti.pii 
is  the  same  as  tlmt  of  fnr<cioslire  -  r/  .  'I'll.'  last  111.111  iniiid  dc- 
'■'''^'"11  'I'ls  h.in  o\ernile.l  hy  th.'  am.'n.liiient  of  th.'  statute 
now  i'iiili...|i(  .1  in  siili-s.  li  of  s.  IS. 


(h)    Il.iuii'. 


n   V.   liruillmrn,   is:,",,   l'l'  (;i'.  <,\i]   oi  r.'di'iniili.in   sutt 


iiiul.r  111.'  ,\(lMiinistrali.iti  of  Juslic,'  Act.  IsTH):    .Maod.iiialil 


(idfiaid,  iss.;.   11  oil.   1 
Act). 


V.   Mac- 


NT   (a  for.  elosiiri'  action   iiiid.'r  iln'  .lii.li 


('■)    D.'lan.'.v   V.   ("aiiadian   I'acitic   I!.v.  Co.,   Istia,   il   o.I!.   H; 


iilso  Mrifisli  Canadian  I^ian  anil  .\: 
R.  r,|i:!. 


.  nc.v  Co.   V.   Fariii.r.  liml.    1.'    M. 


('/)    .Mr.Mii'ltin^;  v.  Cililions.  ISHT.  L'4  0..\.li.  .".S 


I'.;   K.'i'  al.-i)  I>ini;lc 


V,  CoMien,  llSlifiJ  1  Cli.  T:.;:   in  iv  l,lii>d.  I.io.vd  v.  Mo.vd.  |19ii:!|  1  Cli, 


III   ill'  11  I      lililii    i|Mi|IIHI illlHi  I  liW     I    I    ^il      II 


.Tr-:^%f^-,-^. 


SJCiC.   LI.MITATIO.N  A«  TO  AUHKArs  (,F  IXTEIiKsT. 


nai 


The 


'«.  case  ot  a  ,,nor  nu.rtuawe  \r,y\u.,  1,,  ,•„  i,,  ,„.ss..ssi„n 
w,tlH„  ,.„..  y,,,,.  l,H-,„.o  actio,,  is  bn,,..^!,,  1,,-  a  sul.s,.,,,..,,,  ,„,„.t- 
<^M.-.s,,n.vi,l,..ll-,„.|,y  H.S.O.   1!)I4.  ...  75,  s.   1!.,  as  follnwH  ■ 

i"  P-i^ii:;.';;f"r';:::a'"'"'';r"'^  "■  -""^  •—'•—■  -« ..,„ 

.      >    Ji'M   Utlor,.  an  actum   .s     ,„ii,i;|,t  )„-  anv   person   .nliihd 

■  ^.  suh..c,„„„t  ,Mo,„.a..c  or  clur  cncn.b.-.nc  on     l,c     ",,.'. 

"'<•   l-'-^"n   ,.„,„lcd   ,„  s„eh   .sul,.sc,,„cnt   n,or,...,.v  nr     „  ' 

;:::':::  :.:':;::;:,:■;:*;;—- »--■""» 

^Tlns  scc,,o„  is  ,|crvc,l  ,,.,.,„  tl„.  H,,.!!,,,  „,,„„,  ..  ^^  ^  ^^._  ^ 
"■   -'..  s.  4-2.  a,l(.ptc,l  in  ([.pr,-  Caiia.la  hy  4  W.  4,  c.  1,  s.  4-,. 


K.   .\(l,ii'iiclitli/)n(  III. 

All    ackno\vIc(|Lr„l,.„t     ullicll     lllllll 


Act  will  alVoi'd 


■1-  s.   IS  ,,(■  tiip  jj,„i, 


ilions 


ti<>,i  a|!|  lie, 
be 


■■>  "fu-  stai-lin-  [mint  i'.n-  the  pci'io.l 


'.I-  t(i  an  ..ctMiii  t 


i>  i-ccovci-  ari-eai's  ni  im 


<\'  liniita- 
•M'l'st  must 


'"  "nli,,,.  a„d  siu„e.l  l.y  the  ,.e,-.so„  by  wl.om  the  i.,t, 


^vas  paxahlc 


rest 


|>,'  Ins  ajiciit.  ail 


lille.j   llieivtd  (M'  I 


Jrivcll  tn  tlie  Jier.sdii  e 


i:s  aiieiit 


I 


pill,  a  sale  of 


eliaser  and  the  mort; 
;inii>uipt  owiii^'.  ami  the 
doised    upon   tli 


iiriil  wiiich  was  subject  t 


o  inoi-tiiaue  1 


le  piii'- 


;iK<><'  eii(|iiii'ed  from  the  moif 


:ii.'i'c  the 


liiortu'a^'ee  si"-| 


led  a  memorandum. 


Tl 


c   iiioitu'auc,   of  il 


!■   conveyance    lo  tht 


i'>  amount  chiimed   bv    I 


piircha.sei-   was   maih 


niort^Mue,  upon  which  thei 


11m. 
sul>.jcct    to   Ihe 


■0  was  stated  to  1 


aime 


1I1C  payment  of  whicl. 


H'owinrr  the  amount 


Tin 


held  that  till 


aiiiount  the  plaintiff 


iissumed. 


'•onveyance   was  n(.t   e.Necuted  bv   th 


puicha.sei'.    It 


was 


wa.s  no  siimeient  iicknowled''meiit 


au'ainsi   an  enciimbi-ancer  cl 


nioi-tuMiice 


"iis  entitled  onlv  to  si: 


ami  •||;,f  .,. 
liniinir  un.ier  the  luuchaser  il„ 


X  yeiirs  aiTears  of  interest 


('■)    Sec  S2(;R, 


stmrn    \i 


here  thf.  tpxt  or  the  section 


(/)   Colquhoun  V,  Murray,  1899,  26  O.A.R,  2 


is  quoted. 


04. 


^fnr'\:\  tr^-i**-" 


CHAPTKFt   XXVI.    LIMITATION   OF  AC'-'IONS. 

All  ill-know  IcilLrmi'Tit  is  avail.ihlc  (iiil\-  ,i!.';iiiist  the  (icisdii 
^i\iiiL'  it.  'I'liiis  nil  ,ii-l;ii(ix\lciluiii('ii!  uixcii  l)\  ihc  iiioi'ti.'iii;<ir 
\\\\\  imt  (Miililc  Ilic  iiHirt'iairci-  to  ulmin  it  was  ix\\vu  to  ri'i-incr 
more  lliaii  six  xcais'  arrears  of  inlrrcst  as  ajiaiiist  a  sitoikI 
Uiort!ia>;<'('  whose  iiioitiiai:c  w-is  in  exisleiiee  at  the  time  of  llie 
ai'knoule,li.'iiient  t',  i.  Anaeknoul  lunient  liy  one  of  two  ex- 
ecutors and  ilexisies  in  trust  of  r.  a!  ate.  against  the  wishes 
of  the  othei'.  that  more  than  six  .vears  arrears  of  interest  are 
line  on  a  iiiortt:ai.'e  erc-ate.l  liy  their  testator  eannot  lie  ti'eated 
as  the  \;il!,|  aet  nf  the  tun  in  iheir  ea|iaeities  as  trustees,  ami  is 
not  a  MT'li   ieiii  aekiiowledumeiit  under  the  statute  {  h  ) . 

I'nder  ss  I'd  and  24,  aiipliealile  to  actions  for  redemption 
((>  aiicl  for  the  recnvcrv  of  money  out  of  laiiil  i .;' )  respeet- 
ively.  the  rniiniii!,'-  of  the  statute  will  he  interru|ited  if  an  ac- 
knoulediiiiicnt  is  triven  ''in  the  meantime."  that  is  liefore  the 
expiration  of  the  period  of  limitation.  .Vo  similar  words  oe- 
enr  in  s.  IS.  and  it  would  .seem  that  utider  this  section  an 
/leknowlediniient  iriveii  more  than  six  years  after  the  interest 
fall  .  due  would  he  sufficient  in  point  of  time.  pro\  ided  it  is 
uixeii  hefoi'e  an  action  to  reeo\er  the  [irincipal  or  for  fore- 
elosiiic.  sale  or  [lossession  is  liarred. 

•  '.   AcTliiNs   idii    I'ossi;ssl(i.V.   Fouici.osr' ::   (IK   Sai.i-.. 

5l2iis.   I.'iiiitiitiiiii  nriiir  In  I,s:!:!. 

A  iiioitLfaiTor's  rii.dit  to  redeem  will  not  lie  barred  by  lapse 
(if  lime  SI  louir  as  he  remains  in  possession,  hut  it  may  lie  bar- 
red if  lie  is  out  of  possession.  ( 'oiiversi^ly.  if  a  uiortira^eo  lias 
obtained  possession,  his  ri;;ht  to  foreclose  will  not  be  barred 
by  lapse  of  time  so  lonjr  as  he  remains  in  iiossessinn.  but  if  he 

(.'/)   Holdinc;  v.  Ijinr.  1863.  1  DcG.  J.  &  S.  122. 
(Ii)   Aslbury  v.  Astlmr.v.  |isrs|   2  (li.  m. 
(!)   See  S281,  infni. 
</)    Sec  j(2ii5,  siiiira. 


k--'   ■^JA/i 


i2tiH.  LIMITATION  PHIOH  TO  1S33.  533 

is  out  .„■  ,M,ss..ssion  Lis  ri;,!.,  ,,.  ,„r..,.|o,s,.  ,„■  t..  ),ri„,-  ;„,  n.-tio,. 

t..r  imss..ssi,m  „ui\   l„.  |„n-,v.l  l,y  la,,sc  of  tii.u.. 

I"   Kni;hH„|.  prior,.,  is:!:,",  thm-  w.s  no  st.tut..  linnt,,,.' 

""•"""■"'"'i"   ^^''i<-'>  "  "iort=-'M.'..r  on,   of  ,,os...s,sion  u.i*.!.'; 

""■  '"'■  '■'■''•' "i""'  '"•  ^^i'l'i-'  ^^In^'l.  a  n.nrtu'Mir „t  of  ,,os. 

.S.SS.OM  ,„i.|„  s,„.  for  for,.,.losun..  Thnv  uns,  hou-..v..r  a  s,.t- 
""■  '"""'"-  ""■  'i'""  "i"'i"  "hu-l,  a  .nor,.-a....  .ni.^h,  l.r,,,.. 
""  •""""  '■'•'•  l'nss..ssioM  of  ,1„.  ,„ort..M,.,..l  lan.l.  for  l.v  21  .);,<•. 
'■  -•  "i.  s.  I.  it  u;,s,,,a,.t..,l  that  „o  .ntry  sl,o„|.l  I,,.  ,na,lo  into 
""V  iMiHls  l,u,  willnn  ,w..Mtvy..arsafn.rtlu.  ri«htortitlo,o 
tl-.saMU.s.,oul,la.-..r,„..  This  staluto  was  I,.!.!  to  a,,piv  o„lv 
t- '•l^ntMs  uhi.h  w,.,v  n.,.o^ni...,|  in  a  n-nrt  of  law.  a„.l  to  havv 

"" '"''''"•■"!""  "-UH.r..|y,.,„i.ahi,.  .-lain,,  for  iost ...that  of 

■•'  M.ortu.iu'or  ,0  r,.,h..n,  aft.r  his  .sfaf,.  in  th..  Ia...ls  l,,,.l  boon 

''"•'•■'<<-l''vhis,h.fauiti„,,ay,M,.„tof,h..  tuort..' , .v 

''''"'  '■'""•'  "M'liiiM.M.fy.   how,.v,.r.  a,,pli,>,l  tho  statute  l,v 
'"i.Moun.     -For  whor,.  ,ho  re,„,..iy  i„  K.p.ity  is  ..orr..spon.lou"t 

'".""■"■"""'>•■•"  •"'^^■•■'•""•"■l.-'tt..r,ssuhJ,vt,oali,nitiM 
I-i"t  of  tM,„.  hy  th..  SMul.  „f  l.in.iMi,„s.  a  (  ourt  of  |-:,,ui,v 
"<-tx  t>y  .-niah^iry  ,,,  tho  statut...  au.l  i,„pos..s  o„  th.>  r,.m...lv  it 
allor-ls  ,h..  same  limitatiou.  This  is  the  .....atiinir  of  the  eom. 
"'■'"  '•'"•■•'^'■.  "'.-'t  a  Court  of  K.p.ity  a-ts  hv  a„alo.n-  to  the 
■V.//.^  0/  Lin,iM;..ns,  ,h,.  ,„..a„i„..  l,ei„...  that  wh.-re  ,h..  suit 
'"  '■"'""•'  •■"-•••'>><l"""l'^  "ith  a„  aetiuu  at  Law  whieh  is  iM..lu,h-.l 

""!'<■  -u-ds  of  the  statut...  a  Court  of  K.iuity  a.L.pts  the  e,>. 
.•"•••net  ..f  the  statute  as  its  ow„  ruh-  of  pr.,..e,lu,v.  Mut  if 
nny  pr.„.,.e.li„„  in  ...p.ity  h..  i„,.Iu,l,..l  withiu  the  w.,nis  of  ti,e 

^t.tm...  there  a  Court  of  K,pnty.  like  a  Court  o,  Law,  a..ts  in 

"l"'<lien.-e  to  the  statut.'."   (/,■). 

TlM.s.  hy  a„al„.y  ,0  ,h,.  statute  of  .Ja.ues  the  rule  b..eamc 

os,a  ,l,sh...|  iu  Chau....ry  ■•tha,  af...r  tweuty  y,.ars'  p„ss..ssion 
"•  f'l-  "...rt.M.re...  he  shoui.l  „ot  I...  ,listurl,e,l.  or  otherwise  it 


'iT4 


U-)    Knox   V.  Cw     l.ST-'    T,n     r.    t,  t      e-c     j       -,    ... 


w^^sf^  :^^^^ 


m 
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uniil,|  ,„:,k,.  |,,n|Mfty  v,.n  i.iv,.;iih.u>.  an. I  a  iM..rtirMi.'.T  u„iil.l 
1m-  im,  iiioiv  tliiui  ii  l.,Mi|iir  i„  ,1„,  ,„,,rf,'a-..r.  aihl  siiUJ,..-!  l„  an 
■i'-'-"iiiil  ;  ulr.-h  u,,ul,l  1„.  a  -ivat  liar.islii|,.  •■  (/,  r,,iiv.Ts<.ly, 
''"■  '"'"■'  "I'  •  li.iiKTfv  uoiiM  iioi  ciilrrlaiii  a  miM  In]'  f,,r..- 
'■''"""■'■  ■"■''■'■  'I"    I''!-''  "!■  'i...   |„.no,l   ,,(•  luriitx    v.ais  ul,l,.|, 

"""''■   "V'^rMv  a.  a   lur  I,,  a  .■n,Mi,i.m   !au    a. •lion    r,,r  ,■ y,.vy 

Ml'  |M.s-,c'^siiiii  III'  ill.-  laii.l. 

SiiiiilarK.  in  anal.  .■>  ,.,  i...  sialnl..  if  ih,.  ,un,.|^a-..r  uas 
'"■'■''■'""'  '■'■""  .■'^^'•ltil.'.:  Ins  .-laiiM  l.v  iTa^m  ..f  an>  ..|'  th.. 
iini...liMi.'nts  i,irnli,.n,..|  i„  tl,,.  Matnl...  nanul),  iin|.ris.,Mni.M,t. 
nifan.-\.  .-..veil  in  .■,  iin>niin.liirss  ,,f  min.l  .<v  \<r\u>^  \>vyn,\  tli.> 

""■'"   ''■'"   l''iV''i'-:-  .■il'N'- l.MJi,  a   |.r-i,Ml  „(  l.n  y.wirs  allrr  l  li,. 

''''"'"'■■''  '■''  ''"■  i>ii|-.'.hiiic-iil  \\as  aliiiu,,!  i,,  JniM.  A  m-ia  sli-ht 
•■"■'  ""  '!"■  I'.-ii-l  ni  th..  iii.nlua-,.',  a.-kn..u|.,.|oi„.j  i|„.  ti,|,.  ,,f 
tin  ni..rl:ia-,|-.  uas  suril,-i,.tit  t,,  tak,'  tin-  .-as,.  „nl  of  ll,,.  Maliil.'. 
Th.'  .MS,,  uas  als..  lak.Mi  niit  nf  ili,.  slanil.-  hy  Hi,.  nmrt-a-.M-s 
••.■in.iinln-  in  |i,,>s,.>si.,i,  ..f  part  .if  th.-  iiiiMlva-.  .1   laials   Im). 

'■-'•;!•.    /7u   /,'..,/  frn,„rl„  l.;„n-l„l ;„,i  A,  Is. 

Th..  M.itiil.-  ..f  .laiiH-s.  M,  1;,,.  ,.|s  it  uas  a|.|.li.-,|  l,\  analo-y 
or.ithviuis,-  !,.,.|aiiHst,Mval  pnipiTly.  uas  sii|.,.|s,.h-,|  in  Kii-- 
liin.j  l,y  III,.  |j,,-,|  !',.., |„.,-,^  |,i„iiia!i,.n  A.-1  ..f  IvC!  ,:!  ^  \ 
\\.  1.  .•.  -JT  an. I  m  I(.|.,.r  l  an.i.la  l,\  a  siiinlar  slat  lit,.  ,if  ls:!4 
'■^  ^^  '■  '■  '^-  '•''"■  -'■"'■i-.-il  I'.ri.MJ  ,,r  liiiiitati.iii  statr.l  in 
''"■■■'  ^'■"'ii'-^  "■■as  l-,\,n-.  ,ai'v.  Init  in  l.sTI  l,y  :;7  ,v  :js  V. 
•■-  .".:  '..p.  r;iii\-  fr.ini  -;,  Ist  ..f  .laniiary.  l.sTin  th,.  |.,.ri,,(J 
ll'^'i'-'    'lii'   Kn-lisli   sialiil..   uas   i...  h„.,.,l   t.,  tu.lv..  years,  ami 

'"  1-'"'I  ll^ir.lui.-k,  ,n  A„„„,  171,;.  ;;  A.k,  .",1H.  S.-.  al.s,,  [!nn- 
"•V  V.  |;i.|.;„-,l,  ITS,,  ,  ,„vs  ,a..  in  Ch.  u:,.  a,  p.  1-1!.;  iJarron  v. 
M.ir  rin.    I  \|.-..    1'.   V.  s.   "L'T 

<r.)  ■:  U-.  *;  T.I.  .■  !-:„,  .;,h  .  ,1..  p„.  ti'i-.i::,,  .ss  i„  ih,-  ,„■,-.,  ni  law 

'■'7 ""    ' "■"•'    '"     ■■'"•'    <li-silMli.>     „f    ,!,.■    p,-rs„„    ,.,um,.,)    ,0 

"■'' '■"•  •""'  ^-''--   ■'"  '"  ''"'•'  "I  -^n  ackn,nvj,.,lj;i,„„,   of  titp.  bv  the 

iu..n::a:.,,..  s,-..  ;<-M;   as  i„  ,-!l,.,,  „r  ,1,.-  nuii  i^aj:,,,  s  |„,ss.ssi„n  of  part 
of  III,.  in<,ri(.'af;.(1   laniN.  s,,.  j-s... 


s&'  mi.:M^ims^m^a.: 


lil.AI,   i'liol'Klfl  V    I, IMITATION    ACT: 


ill  till'  sjiiiii'  \(.ir  liy  :;s   \\  ,.    |(i 


ti"iis  from  i|„.   |.s(  ,||'  ,|ii|\.   |,s7, 


'  i>|ici-;i!i\|.  uith  sonic  V 


XCfp- 


it))   tht'  jil'I'iihI  III  (iiiiiir 


I' I  was 


i-fdiicfd  lo  ten  \( 


lif  provisions  ,,r  1  ill's,.  st;itllt.'s  ivliitiiii:  to  a.-f 


'I'" iliiii,'s  to   rci'ovcr 


'I   '•■iiiil  or  iviii   ||,|\| 


iiioii('\    clinr'i.Mil 


Kins  or  other 

Hpnii   or  iiayalil,.   out 


I'rtii   alivail\    clisiMissi'il    <  m.     T\ 


I  (ISO    re- 


•  itMIU''    lo    .ictlfil.s    1' 


oi-   |p{issission,    t'orcci 


'lrlll|.i:oll   will    II, ■xt    li,.  ,M,|isi.!..ri.,| 
'**\ill'-;  to  ll hali-cs  iii;i.l,.  |- 


iisiire  (ir  sale,   aihl    r,'- 


Mli's  oi'  liinitatioiis.  il 


ii'tii  liiiic  to  tilMi'  ill  Iho  sial- 


lias  s,.|iii  tiiiirs  1),'( 


'Ic   the  ,|ilcslioii    v.li,^i||,.|.   ll,, 


a''lM,ii  oroii-lii  ,,!•  tliat  in  fi 


IM.  s  siioiiM  i;,,\,T,i.      Th 


il'  .ll   artioii    is  li|v.ll;;l|t 


K'coiiK.'  iif,-cssar\  to  lie- 
■^taliit,.  in  lore,,  at  th,'  tinii'  of 
:if  the  lime  when  tli,'  riyht  ac- 
sciiii  to  lie  that 


!■  coirc'-l   rule  woiil 


|>'.|i,|i 
,-;i-!io| 


U>  ,11  force  an  alh'L'cil   riuhl.  or  if 


ML'  aclion  a  i-|; 


in  a 


Hill    1^  lu.Hh-  liy  aiuiMHliiicnt.   the  cans,,  of 


I    1^  uo-,cr,„-,l   In    the   a|.,o„|,riate  statute  of  1 


iiiiitations 


\Mm-Ii   is  hi   I, 


"■'■'■  •■■'  ''"■  ''III''  "f  th|.  Iiriiu'inir  of  the  a,-ti 


'f  the  iiiaNiiiL;-  of  the  aniiinliii,  nt,  as  l! 


on  or 


ill  som,    casi's  1 1 
th 


ic  I'asi'  Mia;,   he  i  /,).  hut 


le  <'oiirl   s,,.|iis  i„  h,.|ve  ac|,-,l  on   th,'  riHe  \ 


lilt 


e  Udvi  riiilej  slatlit,'   ^s   :l 


II'  ^'.iIm:c  w  Ii 


t!ic  rii;ht 


i-h  was  in  foriM'  \vl 


len 


iM-cnic,!     I,yj. 


70.  A,/;n,i  I 


II  '(I  n  I  or,  r  hunl. 


Till'   IhiLilisli   I{,.al   I'rop.  ri>    Limitation  A 


et    of    IS.',:!   ,■()»- 


lailli'.l   II 


o  pniMsioTi  speiaall.'.   a|.|iliealih.  to  u  suit   f. 


r  lorecl(»s- 


(II)  s,i-  ss-'i;»-LT, 


1,  siiiiro. 


(ll)   Till'  |ii'o\j 


!.,'   Mrst   (1 


iiions  aff,'ciin«  tl 


i^cii.s.scd.     As   to   til 


I'     Mi,iil,;;au.', -s    ri,;;lit    to   sue    will 


riuht   lo  sui'  lor  redenipt 


e   p-ovi.sioiis   affi'ciiiii;    il 


ption,  K<c  W-'~  IT. 


(P)    luiiiihl..  V.  Ijiiiisli,  tsrs-. 


'I'lllis.S.      ISMI 


IM'.lM'.     IM. 


!<■   laoriiiagor's 


«;i-.   IST;    Harris  v. 


n'liii.   Hi 


s.r.   varii'd   on   anoU 


irns  \     ,\luitic,   l^^ 


V.  .Marsh.   |  Himij   ]   ci,.  ,-,]s. 


~  n.A.i;.   Ill:    in  i,.  I.ov.rid^.-.  I 


icr   |)oiiit,   sub 


carce 


('/>    Faiilds   V.    llar|i,r.   18S1.  !>  O.A.Ii.   aHT,   ISS,;,   11 


tinn:    .Sniilh   \.   I»arlint:,   1!(1«,  36  O.L.R. 
S.r.Ii.  i:,  fa;  11, Lie.  1. 


tan.  S.C.R. 


■  >,.  at    p.   5!>(i,  S.C, 
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'"■ """""     ^'>    ■■'    "■""■I.J.-,^r u    „|-    pussrssH,,,,    |„„    It    ,,,„. 

VI.I..I  IN  •j,-n,,,\  I.TMlMh.-l |„.,-M,„  ,1 1,1  ..,„,,,,,  .,„  „,„,.^  .. 

■"■    ■|.nM-,;.Mi..|ion  t„  ,v..„v..r  •„,>    I.,,,!'-  „  ft-r  ih,.  M,-,l,.t,',rv 

'"■'■""'      ■''•''•    ^''•".■n,l  |.,.,vismM,  criL'i v  ..n,-,.-t,.,|  l,v  s    •'  ,„■ 

tlH'M.tui,.  of  is:;::,  u.s  sup..,...,!,.,!  I.   v   I  ui'  ,|„.  si.-nui"  ,„ 

IHTJ    M^l,„.|,     ,v,|„r...|    ,|„.    |„„il::!i„„     |„r;n.|    f,,,,,,    .urulv    ,„ 
tu.'K,.  v.Msi.   ;„„l    tl„.  rn,Trs,„MHli„.,-   |.,oMsi„„    ,„    Ont;,ri„  is 
Mil"  rniil.iiiM'.l  III  III,.  I,iiiiit;ili,ii,s  Ai'I.   l,'.S.(t,   1!)|4.  ,,   ;:,    ^    ;, 
.■IS  f'illfius: 

5  .\„  iMTson  shall  nmk,  :xv  rnirv  „r  ,liM,v.s  or  hrii...  „,  ■„• 
,ion  !o  r.Tov.T  any  Ian.)  „r  nni.  Lu!  u,i|.i„  „■„  ^„„,  ,„,^,  ,  "  ,, 
the  .i„„.  a,  ahid.  tl„.  M«lu  „,  mak-  sml,  .  „„>  „r  ,|,s,n.s  .'„.  ,„ 
t.rlnu  s,,,.!,  a..||.,n.  lirst  ar.TU,.,!  ,a  mmu,-  |„  ,-...,m  ihruu.i,  »l,o.,>  I,.. 
ciauas  or  if  .....1,  r„M,  .lid  no,  a-.-rn.  ,„  .„>  ...rs.,,,  „„„„.„  «„»,„ 
t-  -lainis.  ,1,...,  uiil.t,,  „,,  y.ars  n.-vi  ;if,.,r  ,|„.  ,,„„.  a.  „l,i.-h  ,1,.. 
nm.i  ,,,  ,„aK.  MMl,  ..nlry  „r  ,li.,r,..,  „r  ,„  „,i„,  ,„,„  ^„,.„„  ,,^^, 
accni.ri  to  ihr  i.rrsoii  iiiakum  or  hriii^iim  On.  :,aiiir 

This  soHlon  is  ai,i|.|i|i,.,|  l.y  s.  .;  uliioh  .iHilirs  ;„  .l,.|,.|il  thr 
I'"'"'  "I  'ill"'  .-It  ulnri,  in  vunnus  riivinustaiHTs  Mr  rio-l,,  ,„ 
'"■•'l<'^"".|,trv„r,list,-.ss„r  In  l„ii,o..,„,,.,i,,n  shall  Im, loom,, 1 
tnlia\,.  tirst  a,-,-ni..,l  uillii,,  tli,' in,  aiiii,...  ,,|- s.  :>,  aii.l  s.  7  ulii,li 
'■'.•ik,ss,,ooi,.,l  ,,i„visio„  as  („  tl„.  ,.nv,.t  „p„n  .  ,•„,,„.,.  .■slalo 
'"    ""•   '■"'•'    "'••"   '!"■   l'"is'M I   ,.nnil,.,|   p,  ,|„.   p.,,.,i,.|,|,,-  ,.slMto 

"l'"l.     Ullioll     t|„.     I'll,,,,,.    ,.^,.,,,,     1^    ,.>,,„,,.|.„„     j^    ,, 

.si:)ll      /•  I 


lit     (it      p,  issi'S- 


•Ml".'  M„„o   ,.„„||iot    „f  ,,pi„i„„.    „    „,s   |,..1,1    ,1,„    ^,„   ,,„,;„„ 

'"'■•"'■•''■l'-n'.'or.s.'.l.'is,,n;„.ti,.nt,.  r,.,-„v.Tl,.,n,luithi„  iho 
"i"'i"iii^'  "!■  V.  •-..  MO,  an  aolioM  to  m-ov,...  i,,,,,,,,,.  oiiari;,.,!  on 
l;ni,|  iiihlor  s.  24  is). 

Tho  Stat,,!,.  ,lo,.s  not  apply  to  ,.as,.s  „„.r,.jv  ,„'  „,,,„   „,•„... 

''  )  .Soo  SL'71,  infra. 

(v)    Wnxoi,   V.    Viz...    1S,J,   :,    „r.   ,,    War.    lo,;    „,,h„..,,    ,      ^  . 

n..^  :;s.:    K,.,H,or  v,   RoUd,.n.  ISS,.   ,   „h    ,,,.,    Tr,J,'a„a   ..oiu  \ 
V.   .■M.v..nson,   IstiL'.   L>,i  ()  \  I,    ,;,.    ...    „„    -,,  ^,.       ,  '■■"'"'  '" 


"  >'%:7T^^^-j^!^-;i<'t\' '  «»'s,Vr ^-.^??^i€ei 
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lUJil    |l(l.SSC.S.sil,.,    |i\     111, 

li''  hills  lii'i'ii  iiiit  1)1' 


t'liiiiilifl'.  Init  t..  tl 


iiisf  ciiM's  niih    will 


■«,srsNi.,n  ;iii,|  ,illolli,.|-  ,„.,.s„„   1,,,^  |„,.,i    ji, 
[— sM,„i,.,r,|,..M.i.„„„.y„..,.i,«|.      Tl,..n.n.,Ml„.l..„l,  u:„„ 


•I   I' 


'NSissii.ii   liy  th,.  p,.|.,„||    „||,,  I 


N<'ssi(.li    l.y    nil,. III,. r.    nil, .til, T   ;i,| 


IJIS    tllf    lilfhl    ;,||,j    ilctllill     |.i 


M'ls,'  or   II, ,t     t, 


I,,  li 

or  ii 


I'liii;  III,'  ci's,.  uiihin  til,'  sliiliit,'.     Tims    u| 


lir    |,|,il,,-ti 


II'     I,','    Slllipl,.    ,,|'    ,1 


>\,   where  tl 


le  ,iw  ii,T 


"Ne,   with  mill, Till 


III,'  siiil'i 


s  lIlMler  It.  ,',, 


■'     lh,'lll.     illlll     hi'    ;||'| 


iserxinir  ,||,.  iiiiiu'i'iils  with  tli 


e   ri'/lit    111'  e|iti'\    tl 


ei-wiinls  ■riiinti'il  tli,-  ni 


I'l'-Ihl    nl'  entry,   it    Uiis   liel, 


lllel'iil.s   with    Mie 


lliiil   nil  re  iii)i|.|iM.|'  t'oi-  tl 


«<■>       iMlioil      WilS     „l,t      M||1i,.i,.,|,      ,,,     1,.,,.     ,|„ 

'■""■>     '"   !."■'    the    ,„i|„.,,,l.s.    Ml,   nther'lM'r.snii    | 


le  sliitlll- 
riiiiitc    "s    riirht    of 

III     .ll'-'    UlirNeij    i,|- 


lien    II,    |,l,^.s,.^M,,||   ,,|'  ,|„,    ,|,i  n,.,,.,  |^ 


'I' 


"•    ""IHT   .,f    l,,|„|    i.s    ,1,',. 1,11, 1    ,,,    |„ 


illlils  whieh  ill',,  iiiii   ill  ,1 


111     |MISM.S.si,,||     i,)-     Uilstl 


>  liei'e  ii  tri's|iiis.se|.  t 


"■   ••I''lllill    |l,,NH.NsillM    III'  iuiiilhel'.      Tl 


"ithiilif    hiiviii;.'   hehl    I 


"Ilk   p<iss,.,ssi,,ii  lit'  the  hill, I  1,1' 


iliiithei',  illlll 


I'dSM'SMllll.     it     WilS    ll,.|,|     I||,.|t     ,1, 


""-   ''"""l-'ll    tl-  iie,|i|iie   till,'.   iil,;in,|,,||,.,| 


"li.v   ili'tlliil   entry,    tl,   th,'    I 
tl('S|(ilsS    (  // ). 


'•  iiun,r  WilS  rest.ireil.  withmit 


iiiss,'ssinn   whii-h   hi'  hii,|   | 


lel'cre   the 


\VI 


K'l'e    the    iii,,rti.M.,r 


eil     liiinls    ill','     lint 


iii-"'li.'i;i,'i.r.  Jill, I  the  liiml 


'e-ili'iiliseil    to    tin 


if  the  liiiiittriie,..  il 


IS  viii'ii'it  iit  till'  time  ,it' 


the  ('.Meiitinii 


le  ni,,lti.Mi;ee   is  ileem,',|   t 


i.v  ii|ieriiti,iii  el'  law,  iiii,|  tl 


I'  lie  Ml   [iii.s.se.ssieii 


inoit-iitre  nnineys  iii'ter  th,-  hips,'  of  t 
mit  iiris,',  ,.veii  thniiL^i  t'      mnrt,. 


le  ITi'Miiiiptiim  ,,f  pavment 


.1    1 1 


le  stiitiltiiry   |iei'io,l  i|, 
I 


ttliil   eiilrv  or   i 


lyee   liiis  iie\('|-  , 


iiiiile  iiii   ae- 


i-'ii-e.      Th,-    mere    liii't     thill    th 


eeeiv-'.l    iinv     piiyi.icnt    on    aei-ount    ,,,'   ,1 


le   niol't- 


e    reiiie,l.\    on   tlu- 


''■••n'e.l   l.y   the   sliitiit,'   will   n„t   ,.,stiil.Iish 
re.'oiivey    fh,.    h'u'iil    titi,'    to   l| 


eoveiiiiiit     IV 
II    Iiil,\llieiit    so  ;i,s   to 


le     niO|'t;,r,.|i,r,||.     (  ,.  )^        _s; 


o   w  here  a 


(O   Siiiltli  V,  Llo.vd,  l.s.-,|,  fi  K.Mli.  r,(;L>.  K, 


(»)   Tnisttt.s.    Kxt-ciiiors,    and    .\ 


R.C.  .■iL'.s. 


Apii    <';is.  79:5:    Saiiiiicj  Jol 


sency    Co.     V.    Slion,     is.ss,     !,•: 


('  )   Miiliar  V.  tY; 


inson  iSc  Son.s  v.   lirnrk.   I  pi,, 71    2  Ch, 
iser,   1SH7.  17  U.C.C.P,  408. 


.Z'.P^ 


tmt 


I 
i 


■'-•■'*  I  II  \i'Ti:ij  xxvi    i.i\i 


ITATION    (IK   A(  TKiNs. 


"■>    ''.^     I'""     •'"■!    'I-   H„„,,a,„,l    |,,.,|.   ,,„   M,I,M.,,„.,,||^     l.rt 
^"'-'"  '"'■■"-'  "'I-  I-    ! MM,  I.MS  I,,.,.,,  ,..,|,„r..,|  l,v  anv- 


"'l''-     " llMril,t|\,.     |,^^^,.^s 


ii'M   ihfiT.if  is   in   III,.   iiiiiil.jaL'rc, 


I'"     fill     .ILMillst     hiril    .s.(    a.S    tn    .Atllimiish 


•■III.)    till-    slall.lr    ,|.„.s 

Ins  nil,.  .„  li,,.  |;„„|s,  ,|,„  „„,,„,.,,  |,„i„^  ,„  ,,..,,,,_„  ^^^^^1  ^^^^ 
|'iTsiiiii|.|i.  II  ,,r  p.mii.iil   iirisiiiLi    ((/•., 

\VI.  r,.;,  Mir..|,as,.r  n,  r.^n,u>nu^  ;,  ni|..  luini.l  a  ,„.,n..a.re. 

'''"'•''    '"^"""•'    "^••'     ^"     ^''"-    ''•- siv.    a,,.ar,,„lv     „ul- 

sl.m,|i,r_-.  a,„|  n..,lnr,l  ||„  ^,.,„i,,,s  1„  i.n.lllr..  ll,..  ,i,M.|,a,-o 
'"'"  "l'i-l"l">  iirWi.i..|-.,,l„,  i,  uasl,..M  ihal  ui„l,.rall  ihn 
'■"■'■'""^'■' -   ""■  <>"'it^2:v„-   Miiisi    1„     |„,.sum.,l   I..  Iiav,    Im-.-m 

I'.lhl        /I. 

"•^'■"'"'     '^   '''•''"'       '       "'■■    i"lrf|Mvlati -la, IS,.  ,,r   11,0 

l."HitaI,„ns  A,.,,   I.VS.n.    11.11.,,  7.-,.  . ,._,    ,„  i,„.|,„|,  ,    .,,^._ 

"'•'''""  '•"   '"■''■■'If  "i    'I i'.,ui,   a.„l  aii.v    civil   ,„• ,.„„.,      „it 

il    i>   |i|,,\i.|r.|   l,\    s.    ^   as   |',i||(ius: 


•       III    '■•■  I  ntiv.  ilisir.  .--.s  i,r 


I,  linn  .-hill   l„.   mail,    „r  hKniulil 


■■•""l>^'!^'-  H,sMaj,M>  a.ah.s,  aiu  ,-,s„„  „„■  ,l„.  r.  ,  ,.  ,.r.  ..r,;; 
'■'^'"  •""■-'  '■'">  '^""'  '"•  ""'■  '"■  "I  l.in.l  .,|-  t„r  or  ,„„,,,  „in,  anv 
r.unii,..  i-.„,s,  l..,s,„s  .„•  ,„„in^,  hul  ui.M„  .,xty  >,,,,s  n.x,  ;,n„r  „.o 
riJlit   ll,  iii.iki    .-II,  !,   ,  ,11, y   II,-  itj..,,,, 


llM\i     11, .M 


'iiMl  1,,  lli.s  .Majrsiy, 


T  ll,  I, liny  Ml, -I,  iiiiion  tiiijiii 


,,„,/:'  ,^'"'7' ^'  '■'■•    ^"■-.    ->cl',  lo  l.i,rs,.i„i,n,;anHs.c. 

or  .i,i,..n  ass.  ,,,il   ,,,   ,„■  „„   ,„.,,.,„■  „,    |,j^  Maj.  ,-;>    (.„). 


'I')  Dila-i.y  V.  (an.iil:;,,,  Paiuli  liy.  („„  iv,,  .,  ,,  ,,  ,,,  , 
!l,|■:<,■am^,  ~,.uai,.  Is:,;,  ,,  „.,..„,.  i  lan.l  ,n  a  Mai..  i,.„au,ri.) ; 
I.MMsh    i.na.li.n    l..,.,„    ami     \.,.,„.y    i„     ,.    ,.;„., a,,-,    i;,„,     ,;-    ^,  ,j 

■;•'■■■  <i.^u.„.,.  ^    ,;i„„i.,i,a,„.  i;,|,,  ;  .,..,.   ,;..   j-  ^,^^.   ^.,.   -j^ 

'i.-.s  ,„„  n.,i.sa,il>  ,i,|,„u.  hi.u,.,|.,..  iha,  ,1„.  ,„i,r.;.au..,.'s  posses- 
M.m  ,s  .s,:il,  ai-.aal  „.,s.s,.ssH.n  a.s  will  i,,,, aa,..  „,  i,a,-  ,1.,.  riul,,  ,o 
f,.||.  •  1.1.     S, ,    S-'T'', 

'■"    '"'"'■i.'l    liank   of  Can. Ilia   \.   M,  iialfr.   Iss,;.   n    ,,,;     „;; 

""    ■^■'  '"  •"■'^    '■■•  '■  ■""'  ■'  '"  1-.  ^'^^  S27I,  ,„f,„:  a.s  t„  s.s.  II  and 
1:,.  ^.  ■■  S-,-;   and  a.s  in  s.  1>;.  s.i.  Sl'TiI. 


«:':i.  wiiKN  Till-;  incii 


r  IS   DKKMKI)  To  At  (  lUK. 
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I  I      W  III  II    th. 


ii/lit 


'V  '/( (  im  I 


I  I,, 


'V 

t.'iiiicil  \ 


I-: 


•<li    l{c;il    l'rn|„i|\     I 

II'KIIIN    JUdx  isil.llS    ,1S    ti,    til. 


llllllMlioll 


rl    I.I'    |,< 


■I     Clill- 


llL'ht    III  iii.iU 


'"'illt   III'  litiir  at   uliicli   III, 


III  fiitiy  111-  \n\\\ff  an  action 


i.i\i'  liisl   accriH 


li-  III.'  rlV.  i-l 
I'lllilli'il    In    III. 


'•'I  within  III,,  iniaiiin 


ilionlil  hi-  ilirrncd 


III 


iiiil  as 


ii|"'n  a  I'liinn 


rstali 


•r  I  III'  r,ic-i   I 


p.'llli.-lll.ir  r>|.,t,.    ||,„„,    u||,,.||    ,),, 


iiaf    llii'   jicisun 
I'm  lire  (Slate 


"^is  <'N|ir.lanl  Has  mil  of  |M,sM.sMi,n.  TI 
•'"'"■ii'li'l  l'>  'III'  slaliil,'  of  ISTI.  Til,  I 
Nioiis   III   (Inlaiio  aiv  ronlain.ij    hi    U.S.O.    |!i|4 


firn\  i.siiiris  uiMc 


llispnlnli 


|: 


.IS    1 1 


liro\  I- 
7.).  ss.)i  to 


I  1)    Will  IV  III. 


I" 


un   ilii-iiii::! 


p.  I.S.111  i-lniiilnK  .sMili    laiiil 


'■  !■     I    il.iiliinl.    br. 


1  whom  li,.  chiiias.  Iia 


land. 


n   In   I 


i«.  in  rc.s|.,  I'l  ,,|  ,||, 


i'ii«».  Ksidn    or   in    1. 1 


i>r  jn  ric(i|it  (if  .Hiuli   n 


I",    lir.n    (li.sl.o.s.scssi  (1, 
'■'il't.  111,-  ii:;ht   to  iiiaki    an 


■nt.  and  has.  ulnl 


ipi    i.f    111.-    [.n.ii 


III-    has   di.s,,)n;l 


«'  .iilill.il   III, 


inn.  (I 


-lal 


I'l.n.  r  Mh-h    laud 


niiv   oi-  distr.-ss  or  hi 


1     pDSS.  SSKIIl     III       |-| 


au 


II 


1.'  lini,.  i)f  such  disi.os 
i:i.'l  litui-  ai   uhi.h 


or  r,-nt   shall   In-  ,1, 


ssl.iii  nr  disfiinliniia 


iiiid   ti.   Ian,    tirsi 


an  aciion   lo 
acrrmd  at 


lant-i-  ol'  iiossissi 


r:\   \vh, 


ih 


!n>   sui  h  priilii.s  III-  ri-ni  «.-ii 


iMi.  or  at 


'slalt-  or  inii  n  st  ol' 


I'lrson  rialiiiinf;  siirh   land 


SI)  r.-ci md. 


.1  d. 


iias.d  iirrson  wh 


)r   ii-iil    i-laiiii.s   Ih.- 


■ii'ii  or  ri(-,i|,|,  in   ri-s|.i-,-t  of  il 


o  foniiniii'd  In  s 


'11.-  Mini-  of  his  ilialh.  and 


in-li   |.o9- 
1"  Kaiiic  tsraii-  or   inii-n-si,   until 


Ol-  inii-n-st  who  w 


as  till'  last  iM-rson 


III-  ri.-.-nii  (1  to  hav 


as  in  such   Imsst-ss 


■ntl!l,(l  I 


"  siH-h  I  slalt 


H)    Wh.-r,.    Ihi 


■«'  lirst  accrued  at  th 


ion  or  n-ci'iin.  siu-l 


1   ii!;hl   shall 


If  iiui.    of  such  diaih. 


-^I'l'ct  of  an 


I'.rson    claiiiiinK    such    land 


i"h,-r\visi-  assun-d  bv 


■state  or  inti-n-sl  in  possissi. 


"I-    nut    (-1 


linis    In 


wlmiu  lie  clai 


an  assurance,   to  luii 


"■■lui.d.  ai.i.iiiui,  ,1 


or 


Ini, 


Ills.  li>  a  lierson  li.-i 


■r.-st,  In  the  [lossess 


lu  ,  in  ri-s|-,(-i  of  th 


in  n 

has   I 


•ceiiil  of  Ih, 


iion  or  rt, -,-([, I   i.f  il 


rent,  and  no  person  ,  ntitl.d  iind 


pirsiiu   iIii-iiukIi 

'-  same  es'ati-  or 

proliis  of  the  laud,  or 


hav,-  tlrsi 


Ill-Ill   in  poss.ssion  or   reci 


i-r  such  assiit-a 


the  ti. 


ac-rind  ai   the  tim,- 


■ipt.   such   riKlii   shall   h.    de 


nee 


■i-son    thronjih   whoiu   h,-  chi 


at    which    Mil 


person   so  claii 


sion  or  r, 
(1)    In   II 


hi 


'ipt  hy  virt 


faille   entitled    li: 


le  of  such 


assurance 


-nii'd   'n 
•  in,K  or 
such  pos- 


le 


i:rantee.  his  ht-ir; 
lun, 


i.se  of   land   Kv 
liy  11 


111-  assigns. 


n 


i"!    taken  actii.-il   | 


unti-d    by   the   (- 
ienisi"lv<\>!.  iheir  s. 


siiiiie  pan  111 


reof.  and  of  ulik-i 


■ossisslon   by   residlni;    upon   or 


solile  other  p.-ii 


'."11    of    wliah    ihf 

'  nts. 

lUliivalint,' 


IV ants  oi- 


noi  claiuiii,  ;  i, 


(;)  i; 


IfMI. 


S.  5.     Set 


-VH/I/-I7. 


540 


CHAI'Ti:!!    XNVl.     LIMITATION   OK  ACTIONS. 


IidIcI  uiiiirr  sncli  Kfanni'  has  lircii  in  pdssi-ssioii,  siirli  ijossrssion 
haviii;;  |j.  i  n  lali.  n  wliil,.  ihc  land  was  in  u  stale  of  nainrr,  tlicn  un- 
it ss  it  is  sliown  that  sinli  uranlrc  of  imtsoii  claiininf;  iiiidcr  him 
Hhil.'  itiiitl.rt  to  the  land  had  knowlid^c  of  the  same  beinf;  in  the 
aiiiial  I'os.srssion  of  such  oilier  inison.  the  lapse  of  ti'n  vears  shall 
not  liar  the  riyhi  of  such  urant.e  or  any  person  rlaimini;  under  him 
to  hriii^  an  aiiion  for  the  recoviTV  of  siieh  land,  hut  the  riaht  to 
hi'in:;  ail  ail  ion  shall  he  dieined  to  have  accnn  d  from  the  timi.  that 
siiih  knowledge  «i',s  ohiaiiird:  hiii  no  such  action  shall  he  hrmmht 
or  iiiir-.  made  after  iweiiiy  years  from  the  time  such  iiossession 
«as   laken. 

(.". )  Whir.,  any  inrsoii  is  in  possession  or  in  receipt  of  the  pro- 
11'-  (il  any  land,  or  in  receipt  of  any  rent  hy  virtue  of  a  lease  in 
uriiiiiu.  hy  which  a  rent  amotintini;  to  the  yearly  sum  of  .<4  or  iip- 
H.iids  is  reserved,  and  the  tent  reservtd  liy  such  lease  has  been  re- 
ciiied  li>  some  person  w fonnfiilly  claiminu  to  be  entitled  to  such 
1  ml  or  n  lit  in  reversion  iiniiiediately  expectant  on  the  dctermina- 
li.m  of  such  hase,  and  no  payment  in  respect  of  the  rent  reserved  by 
sii.li  lease  has  afterwards  been  made  to  the  person  rij;htfiilly  en- 
iiil-d  tliereto.  the  rif;ht  of  the  person  entitled  to  such  land  or  rent, 
snlijeci  lo  such  lease,  or  of  ihe  person  tlirouKh  whom  he  claims  to 
iiiak  an  entry  or  distress,  or  to  hrins  an  action  after  the  determlna- 
liiiii  of  siicli  1.  ase.  shall  be  deemed  to  have  tirsi  accrued  at  the  time 
at  uhich  the  rent  reserved  by  such  lease  was  first  so  received  by 
the  person  so  wronufully  claimin:^'.  and  no  such  ri^hl  shall  be  deemed 
to  ha^e  lirst  accrued  iijion  tlf  determination  of  such  lease  to  the 
pi.  son  riiibtfully  entitled. 

(I.)  Will  re  any  person  is  in  possession  or  in  receipt  of  the  pro- 
tits  of  any  land,  or  in  receipt  of  any  n  tit  as  tenant  from  year  to  year 
or  otlur  period,  wiihoiii  any  lease  in  wriilni;.  the  ri;;lit  of  the  person 
entitled  subject  thereto,  or  of  ihe  person  ihroiii;li  whom  he  claims, 
to  make  an  entry  or  distress,  or  to  brinj;  an  action  to  recover  such 
I  iiiil  iir  11  III.  shall  he  dei  lued  to  ha\.  lirst  accrued  at  tie-  determin- 
;i'iiiii  i.f  Ihe  lirst  of  siicli  .\ears  or  oiher  periods,  or  at  the  last  time 
uh.n  any  r.iit  payable  in  respect  of  such  tenancy  was  received. 
\\  hii  hi  vi  r   last   happened. 

(7  I  Where  atn  persmi  is  in  possession  or  in  receipt  of  the  pro- 
tits  of  aii.\  land,  or  in  nciiiii  of  any  riiii.  as  tenant  at  will,  the 
rii;lit  ot  Ihe  person  eiiiiiliil  subject  iliiietii.  or  of  Ihe  person  throimh 
M  honi  le  claims,  to  make  an  entry  or  distress,  or  to  hrins:  an  action 
111  recimr  such  land  or  rent,  shall  be  deemed  to  have  first  accrued 
ii'lief  :;i  llie  determination  of  siieli  tenancy,  or  at  the  exidration  of 
on.  \iar  next  after  the  commencinnnl  of  siuii  leiiancy.  at  which 
time  such  tenancy  shall  he  deemed  lo  have  determined. 
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(S)   Xo  nmrtgaKor  or  r,„in  „„,    „.„,,  shall  \„.  .l.vnHd  i,.  U-  ■, 

••■■an,   a.   win  „,  l„s  n.ort.ase,.  or  trus,,.,.  wl.hin  Mu-  n.a  Un.!   of 

til.'  n,  M  pr.T.dinj;  s,il.s,.ciion   („)  "     ' 

('.<)   WlHT..  ,1„.  ,».rson  rlainmiK  -sud,  land  or  nnt    or  the  n,  r- 
son  .l.ron.l.  wh„„,  „„  ,,a,„,s,  has  h..oon„.  ,.„,|,l,.d  bv  r  .ason  of  anv 

(10)   Wh.T,.  any  ri.h,  ,o  ,„ak,.  an  .ntry  or  distress,  or  ,o  brin- 

..n  a.  ion  ,o  rerov.r  any  land  or  rem.  by  reason  of  anv  fort,  n       "; 

.n..h  or  conditio,,  ha.  first  a-cr,,..,  in  r..s,.,.ct  of  any  .j:!     Z  Z 

•  o    .r.^I  ;T:"  "■;/'"'"'"""■  -•»  ""■  '-d  or  r..n,   has  no,  be,.n 

. -    o      '■,:,""■  "'  ^•""  '■'""••  ""■  "^'"  '"  -aX"  an  entry  or  di. 

d     ,;.r,„  ,  ""  '""""  '"  "•""'■'  •■'"^"   '-""  "■•  rent,  shall   b.. 

d  .>,.d  to  hav..  hrst  a.cr„..d  in  resp-ct  of  such  ..sta,..  or  int.re      -t 

.in,,.  When  the  san...  b..eat„e  an  estate  or  intwes,    „      o  .^  ;  i^'^ 

as  .1  no  s„ch  forf..„„„.  or  br..a,-h  of  oondi,i..„  had  ha, nld. 

'">   \\"""  'I,.'  .stut,.  or  int,T..s,  clai,n,.d  is  an  .sta,,.  or  interest 

t  n':z::.:::7T''' "^ """'^ """^" '"•'"■  -^ '~. a:::;^ 

and    o     ,b     r  ;."  ""•^""^'""  "■•  ■•••-"•'  of  "■.■  profits  of  s„ch 

nd    or   ,„.   r..ce„„    ol    s„oh    ■■,.„,.   :„   r..s,M.c,   of  s„ch   estate  or   in- 

(  '-')   A  ri^h,  ,„  ,„aKe  an  .  niry  or  dis„.ss.  or  to  brins  an  -.ction 
,0  reoov.T  any  land  or  r.n,    shall  be  H,.     ,  -,   .     . 

rL'::::  ■:/:;:;:•:::;:;;;  ;r™'';;;,;r 

h  reof  or  snrh   r.-nt   have   be,n  received,  notwithstandina   ,1,.,     1, 

„„,'""*,"■  ""■  "•'^^""   '"«■   <•'■< d   to  any  „ar,i.„lar  .s,a,,.  on 

'■"•"  "".V  ...tt.re  ..s,a,..  or  .n.er.st  was  ..vpecan,   has  ,  ,„    ,    n     n 
■   .■possession  or  r..c,.i,.t  of  „,..  p,.o,i,s  of  s„ch  Ian,      ,:    '     ,.      ,  ,  " 

"  i:;!",';;' :""" :"""  "^  '""•^•■^'  •*'■"■-"-<  ■"•^."■;''  ■- 

an,  person  l.eco„,inu  .ntith-d  in  possession  ,o  a  futniv  ,.s,ue  or  ,n 
.-St.  b„t  wi.hln  ten  y.ars  next  after  the  ,io,e  wbe,^  I  ij  ,  o 
■'■aU..  an  entry  or  dis:ress.  or  to  brin.  an  action  for  the  reco:vry  1^ 


(")   As  ,0  a  mortBaKor  in  poss,.ssion.  see  Ca,,.,,,.   ... 


(.•.•„.„   /,,, 


.".»-•  ClIAI'Ti:!!    XWI.     I>1MITATI0N   OF  ACTIONS. 

siKli  land  or  ivni,  (irst  ar,  ru,  d  to  llic  prrson  whos..  inurrst  has  so 
d.i.rmin.d.  or  wiiliin  H\.  y.ar.s  n.xi  altir  Ih,.  time  wli.n  lli,.  estate 
of  Ih.'  |.,rson  htroininL;  .niillid  in  imssrssion  has  bccoino  v.'Si,.d  In 
poHsi.ssioii.  \vhich.-\,r  .>f  thos,.  iw„  p.riods  is  the  loiij;..r. 

(-)  If  Ihi  rii;lit  or  any  such  p.  rson  to  make  siiih  .ntry  or  dia- 
tr.ss.  or  !o  hrlnj;  any  sn.  !i  aolioii.  has  h,vn  l.arr.d  no  prrson  after- 
wards clainiini:  K,  hr  ,niiil,d  lo  ih.-  san,,.  land  or  rent  in  r.sp.ct  of 
anv  suhsM|n,.nt  .state  or  ini.r-est  und.r  any  deed,  will  or  s.'tthment 
"X.cnled  or  taking  eff, ..,  all.r  the  tiin,.  uhen  a  ri^ht  to  make  an 
'■niry  or  distr.ss  or  to  hrmi:  an  anion  for  the  ncoviTv  of  siirli  lan.l 
oi  tvt.t.  first  airriied  to  Ihr  oun.r  of  the  partirnlar  estate  whose  in- 
i.nst  has  so  d.  tertiiined.  shall  make  tiny  such  ,nlry  or  distil  ss.  or 
hriny  any  such  action,  to  rcox.r  such  land  or  r.nt. 

(.1)  While  til.  ri^ht  of  any  person  to  make  an  entry  or  distr.ss 
"I-  to  lirinu  tin  action  to  recur  an>   land    or  rent  to  which  h.^  has 

' "  ""''I"!  f'T  an  .slate  or  inl.r.si  in  possession,  has  h.-n  harred 

>'>  i!i.  <let-rniination  of  th..  |„  riod  which  is  applicalile  in  such  case, 
ami  siieli  p, f.Min  has.  ai  any  time  diirin'.!  s.ich  period,  heen  entitled 
to  a,,;-  oiher  .Slat,,  inier.s!.  i,-l,t.  or  i.ossilillity.  in  reversion,  ro- 
n.a.nd.r  or  oiheiuise.  in  or  to  th..  same  land  or  rent,  no  enir:  dis- 
ir--  or  acMon  sliiill  h.^  ,,i,..l,  or  hroiii;ht  hy  snch  person,  or  by  anv 
I.,  vs.. 11  elaimini;  llirom:li  him.  to  recover  such  land  or  rent  in  resp,.c't 
of  siiih  oiler  i.-tate.  iiii.ivM.  riulit  or  posslhility,  unless  in  the 
III.  ant, 111,,  such  land  or  r.ni  has  heen  r.'cov.'red  liy  some  person  en- 
liiMd  ■..  an  .staf.  int,  r.-st  or  ri^ht  which  has  heen  limit. d  or  taken 
ell'ct   ai-.r  or  in  d.!.  a;aiic,.  ol  such  estal.^  or  ml. ■rest  in  pos.s.ssion. 

H,  For  Ih,.  ptirposs  ..f  this  Act.  an  administrator  claiming;  the 
••Slat,  or  :til.r.st  ol  ih..  d.  ,  eas.d  ,„.r.son  of  whos,.  prop.'rty  he  has 
h.'.  n  ai. point,  d  administrator,  shall  he  d.em.d  to  claim  as  if  there 
liad  h.  .  11  no  ituer^ai  of  liiii.-  h.  tu,,  n  ihe  death  of  such  deceased  p.T- 
son  ami  th.    ...lani   .,|   iii,    Liters  ot  .idmiiii.M  ral  em. 

!».   .\.i  p.  r.Min  shall   he  .1,  iiied  to  have  h. .  t-   :.,  |,osse.ssion  of  anv 
I^ind.   utthiM   th,    m.aniii.   of   this   Act.   m,,-,  ly    hy    nason  ot  having- 
.   •  an  ,  nir.\   thereon. 

'.  .\d  loiiiiinail  or  otii,  r  claim  upon  or  n,.ar  any  land  shall 
ri,.  any  ri:;hi  of  iiuikinj:  an  .iitry  or  distress,  or  of  bringing 
.-linn. 


II.  .Ml  (i.sc,  tit  cast.  d-scoiitiiitiLinc,.  or  warranty,  which  has 
h,ip|„n.  d  or  h,.n  mad,-  sine  th,.  1st  d;iv  of  .Inly,  1s:;i.  or  «hich 
may  mnatl.r  liapp.  n  or  hi.  made,  shall  loll  or  defeat  any  rit;hl  of 
entry  or  aciioii  r,,r  i!,,.  ncovi'ry  of  hmd. 

la  \Vh,  r.-  an.N  on,-  or  moiv  of  sev.  rul  p.rsons  enlitled  to  anv 
land  or  r.  ni  as  .  (i|iarc,  n,  ts.  .joini  tenants  or  Pnanis  in  common  has 
or  have  h,in  in  possession  or  ri't'clpi  of  it,,.  .Mtir.tv.  or  mor:-  idan  '1!  = 


S-Tl.  WIIKX  TMK  IiI«;HT  IS  DKEMf: 


I)  TO  ACCniE 


or  ihrir  iiiKlividid  j. 


th 
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'41  (HAI'TKH    XXVI.     LIMITATION    OK   ACTIONS. 


■■>'"[  ^'v..s  .  ,„.„  st.MiMi:  ,,oi,„  in  favour  „f  th.  m.rt^n^ur  us 
^|^^■|:ns!   ,-,   ,„.,s„n  ,-|,-,in,i„i.-  ,,„ss,..ssi„M  ii,|v.Ts,.|y   (/i. 

''"!"■ '^'-' "I- ^1  iM.iiiv  ..stMt..  „ri,.i..,vst  Ih..  n'uht  In  l.rin.r 

"""■'""" '"""-•"'•"■">'■"■.  ;.fl..rtl„...sn,„.l,;,sl,..,.,.,„.. 

'"  '"'^"''  '"   l~io„.  ..v..„  .l,l„„„|,   .1,..  M.-tinn  „n   ,1, V. 

'"•""  l'"^l"->Mi,  tl„.„„.,„,li„„.|,.,,-,v,|la   l,-,|,s..,„-,i„„.  ,„, 

.  ''"^•^'""'■'•".IS.^ s,    .s,.,.nM, ■„.,..,.   „„tuiths,a,Ml- 

'"■-'   'I-'    tl.'   l-rio,.    „„„,^.,..,   i,   i„     ,,.„,,,,„„    ,,,„,i„^    „,^ 

"'"'''■'"■'"'""■  ""-"""'-■M-n...l,tl„.s,.,. I,,,,,,-,.. ..-s 

'"''•'■'-'  '-,  l„.i„ua  ,•„„„■,.  ,n,..,vs,  „i,|nn  . I,.-  ,„..„„„..  of 
'"''""  "  '"■^-  "  ''"■  ^i'Mihnly  ,|„.  M.tut,.  nn.s.^auis,  a 
""'"■■'- '■    ""■    ■'""   ^'"'I'l-'    l:"t"ill.st.„.iin-    .|i,.    rxisl,.,,,-,. 

;";; "  '""'"">  'i-'-'i-i.  ...t  .s  i,,.,,,^ .,  ,v,„.in,i,.r  ,„■  ,•,...,.. 

"    '    "■' "'""" ""■'•"■ I-^-'-.  I'M,   a>  I,,.,,., I,,., ■,..„.. 

'■'  '"   '"— ^"•"  ^nl,.i..,.,   „.  ,1,,  ,„,„,.      lnas,M.„|,  as  th.  „l,. 

•"'■'   '"    ''    ""■'•'•''-'"•"-'-..    ,s,.„   ,„„l„ ,,,.,   ,„.„„,„   „, 

'.'■''''''''''■'''■'■'•'-  'I-  --'---.■  Ins  ,.i.h,  ,,,,.,.,,„..,.,,  „„. 
'^"■'  "'^"  'i-  -.■,.;,.,..  u  ,11  ,M„  I,  l.nnu,n.l„s;H.,  .„,|,.,lv.. 
;"•    """"■•l'^""f-nnK,n   |...n.li,   In.,,,  ,l„.  ivnls  an,l  |,n„i.s- 

";7'-"-    '■'"■   ""•^"'■•'-    ""     '■'-'    -  ■>    .-CI-. 'U   ,„.   has   I „ 

';'"'   """l^"'"-'-      "'II    Hn,    ,„■,...,„    ,„a..   ,-n„„    ,■„„„„„   ,n„l..r 

'""■   -'■■""■'■^'"-    I'^'vniu    nl,n .,1   a    ,-,..is!,.,v,|   ..„„v,.va,u.. 

"     ""     '^""'     '"    "'"     •■'■'" ■    '•'•    'IH.    ,VS| |,,,„.    .,,,,.,„„,| 

'" ""'"     ""     >■■■■"-     '"'■'"■'■     ■■"■^"•'-     ^i      n-n,,,,.. ,„     ,„,,„ 

"'^' ''■"'^-    ""'"'-"^   'I"'- >-''i-^-.l   .•..r,m,.a,..  ,„■   ,. is. 

""' ""'    '^'"■'-  ""'  —  I    n    ">.lM.  a,,,„.|la,„sui,l,in 

'•)    n.a.t.is,,,,   i,   ll..„,l..,s„„.   Is'm;    ■.:•  (,  ^  ,,    -  — .   ^        , 

N..M,.  v.x.,M,.. ,, „:,,;, ,i..i;,  :;„.., .:,;.l;:V!v"'-  -•!— •■-■■ 

1.'/)    UniiW]  V.  Wllkiiis,,,,.  i^ss.  :is  CI,  ,,    ,j,„ 
"'I    s;,„in.!  .Inhn.M.M  ,v  .s„„s  V.   lUvirk.   |l'rii7|   2  CI,    5r! 
^_JM    Uak.n.l,!    a„.l    ,lar>,sl,>     l„i„„    ..ank    v.    Ya....  '  n.,.!|     , 


VW  .VR-. 


S27,.  WHEN  THE  RrCHT  IS  DEEMED  TO  ACTRUE.         5« 

««'""-t^v-n  the  parties  thereto,  and  no  aetion  could  have 

;  '"'""■"'^  "«--*  »'^-'  '.<'i...o  the  date  of  the  ap  H, w 

.-;.. •...;.  «•  ieh  w„H  within  the  statutory  perio<,  (J)"  ^ 

Ih..  Kn-lish  statute  .,f  18;!.!.  ."J  &  4  W  4  e  97   «  9,. 

•:r;"";";;; ■""""■" ^'■■«»«"»hc.,.i: 

■"'•I  -S'j.  ;is  follows: 

"rin:!':;::^-;:- ;'^^';;^  ;;ana  0^  r,«h,  Can,  ...son  ,„ 
"n.v   ...rson   ,„roush   whom   ,.,■>..      '      "  "^  ''•"  "'  ^*"^''  "e  or 

"-•-  "-.n  .Irs,  knoJn  Tr  ^L:;:;:^'"  """^°"'''""  •""-"^"  '"'^^' 

ownerlnS'^^;:,  ;;  "-•    "^"^'■•""^'    -^"''"    '^'-    -a'-e    any 
T  r..n,.  or  for  s, ,  1     's  H      '"  """"  ""■  '""  '""""'^^  "^  «"^"  >anJ 

»""  "a,s  no,  a.ssis,  .d    1  H     1       "      '"'"  ""'  ^'^"■a"""  consld..ra,ion. 

"--  -,a,  „„, ..,:  \:::::;:::::z:::;:t'  """-  -'- '» 
■.,.1!::,;7 '::■'''•'•''' ^-=^'''-'''''--tK.eo..stn...d. 

„,„,.,,„,  •  ""•''^'    ^"•••'^-  """"■  ""-tat,„e.  ,„„s,  l,e 

?■-'-.   ■hl;niiiih)lfii,ii  )it, 

4.-,.-,.  M.Mi.si  A.(  .  Ml.  rewrsins  3fi  Can.  .S.C.R. 

(A)    In  re  J.nnens.  ]8S(i.  .so  I   i    rh    1    1^  n  ^    „ 
Earl   Howe.    [18!t.-il    ^  ch     >;4.^.  ',  ^'   '^   "-^^  35!>;    Willis  v. 

(')   Thorne  V.  Heard,  11X95]  AC.  495. 


■*     'SsS^ 


r.TTT.-v*- 


■)4t; 


CUM'TKH    X.XVI.     LIMITATION    OK  ACTIONS. 


II.  Wli,  re  an.v  arknow  I.  (lj;tH,.tii  ,,i  wriimt:  of  iliv  illle  of  Itip 
p.r.son  .niiilid  lo  an.v  land  or  rnii  Mas  Iwcn  siv.n  lo  him  or  to  his 
UKriu.  si«n,d  liy  tt:f  p.  rsoii  in  poss.ssion  or  in  rrcrij)!  of  lh<>  prollts 
of  siuh  land,  or  in  itir  ncipt  of  snrh  r.'ni.  such  poss.ssion  or  r.- 
oiipi  of  or  1..V  IM..  p.r.mm  l>.v  whom  snrh  nrl<no\vl.df;m.ni  was  tivtn 
sliall  he  diiin.'d.  a.rordin.i;  la  iIk'  miaiiin^  of  this  Act.  to  haw  hnn 
rli.'  po.ssr.>;sion  or  ncipi  of  r..  ',>  ihr  pirs.m  lo  whom  or  to  wtiosr 
a:;,  nl  siirli  af■l^nowl.■dl;m.■ll!  was  ;;i\rn  ai  ilic  Mm.'  of  fitvinj;  ilir 
saiiii.  and  111.'  rifiht  of  snch  hist  imniloiird  I"  rson.  or  of  an.v  pir- 
son  (Mainiint  Uuoiicli  him,  to  make  an  (nir.v  or  distr.ss  or  hrin;: 
an  anion  to  r.covir  snrh  land  or  r.nl.  sliall  hr  dnni.d  to  hav.. 
tir.-^i  acrrmd  at  and  not  hcforc  ih.-  limr  at  which  such  acknowi.dK 
imnt.  or  the  last  of  such  acknow  1.  di;in.nis,  if  more  than  'inc.  was 
S-'ivcn. 

l."5  The  r.cri|,t  of  the  rent  pa.wihlc  hy  any  l.ssci',  shall,  as 
ai:.iinsi  such  Icss.r  or  any  person  claiming  under  him.  hut  suhjeci 
to  the  lease,  he  deem.d  to  he  the  n  ceipt  of  the  prolils  of  the  land 
for  the  luirpose  of  this  Act, 

Tiiese  sc<-tM.lis  are  defive.l  l"rci|ll  tile  Kii^lish  statute  of 
\>-'->.    i.V  4  W.  4.  <•.  L'T.  ss.  14  aiul  :!;.. 

.\ii  aekn.iu|e,|enieiit  iiiuler  s.  14  dilVers  fnun  that  ir- 
•  lllired  liy  s.  L'4.  Iii.lel-  the  |-n|-|ilel'  .section  the  aekliowlcl^'- 
Iiiilil  must  he  siiriie.l  \>\  the  |h'1-.soii  in  |ios.sessioli  ;  liii.ler  s.  24 
It  liia\  he  .si._Mieil  l.y  the  i.cisoii  hy  wiiom  the  liioticy  .sought  to 
hr   ieeov(|-e.i    is   |.a\ahh'  or   his  aireiit    tin). 

I  luhrs.  14  an  aeknou  ieilirment  simud  h\  an  a^'eiit  of  the 
person  III  pos.session  was  hehl  to  he  iiisullieieiit  (II).  hut  nil 
aekhouh'.l-incnt  si-'iicj  l.y  an  au'cnl  at  the  dictation  of  the 
principal,    who   was   too   ill     to   write,     has    heeii     liehl     to     he 

'„'!  POl  1       I    O   I  . 

'die  acknouleiii.Miieiit  iin.ltr  either  section  is  cood  if  sriveii 
to  the  p.rson  entitled  or  his  ai:ent.  An  aekiiowle.L'iiicnt  iriven 
ton  liiird  pers(Ui  is  ineffectual  ( // i .  Where  a  ilefeiidant  hy  his 
::nsu,r    in    a    suit    in    (  h; cry    acknuwledtfed    the    plaintiffs 

(ill)    See    SJ'l.".    ^iipni. 

(")    l-<'y   V.   Peter,    IS.-.S.  n   H.   *;   N     10]. 

{")    Coriioration  of  |)iih;,n  v,  .rudue.  1S)7.  ||    Ir.   Lit.  S. 

(in   Fiirsdon  v.  CIosk.  I>i42.  10  M.  &  W.  r.T2. 


of 


ACKNOWI.EIKJME.Vr 


6«. 


tiflf  this  wiis  held 


ill  ii  siilii 


('(IcmcMt 
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('/>    C.Hide  V.  Jol).  18ns,  2S  t-.J  Q.R  1. 
('•)    .Mrlntyre  v.  T!i,.  Canada  Co,   1S71.  is  Gr.  Ml. 
(")    Hooker  V.   .Morrison,   tsst.  JS  (Jr,   u<). 
(t)    Fiirsdon  V.  CUmK.  1S4:.',  Id  .\l.  ^  w.  .ITi' 
(")    Hoe  d.  Ciirzon  v.  Kdmnnds.  1S4(I.  fi  M.  &  W.  2!I5. 
>n   Doe  d.  Perry  v.  Hend.r.son.  1847.  3  U,C.R.  48«.  a.  ,i.  m. 
(")    Haydon  v.  Willianus,  ls3(i,  7  IJing,  U3. 
('■)    .McDonald  v.  Mclnlosli,  Is.M    x  VVH    iss-    t)n    h    o 
Hend-rson.  ISl.;.  3   C  C  R    4s«     s.,nH..r-        ^    .  "■  ^''"y  "■ 

070      .     .  •,     "^  '   «•    t^h.    ^.lnde^s  v.  Sanders.  1881    11  Ch  n 

3,3.     As  ,„  an  aokno..vl,.rt^„.n,   ...der  s.  ia,  .ee  S281.  .nfra 
(.'/)    K.S.O,  1914.  c.  75.  .s.  16.     See  »L'7fi.  n,fra. 
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§27;J.  Part  payment. 

Th..  Kiitflish  statin.,  of  IHiJ.i.  ;}  &  4  W.  4  c.  27,  also  con- 
tained a  .s..ction  limiting  the  time  within  which  an  action 
misrhl  1...  hroii^rhf  to  reeovrr  any  .sura  of  monoy  secured  by 
any  m.-rt-aw  or  lien  or  otherwise  chartted  upon  or  payable 
out  of  iaii.i  or  rent,  and  by  this  section  provision  was  made 
as  to  the  eflFcct  not  only  of  an  arknowlcdgemnt  in  writing, 
but  also  <,f  a  payment  of  part  of  the  principal  or  interest  (2). 
As    the   provision    just    mentioned    was    confined    to   an 
action  to  recover  money,  an  additional  and  explanatory  stat- 
i.te— 7  W.  4  &  1  V.c.  2K— was  passed  in  Enjrland  in  1837 
"foi-  the  purpose  of  pre.servinsr  in  the  mortfiaKce  the  ritjht  to 
make  an  entry  and  brins.'  an  e.jectmeiit  to  recover  the  lands" 
(").     This  explanatory  statute  was  superseded  by  s.  9  of  the 
statute  of  1874    (which   reduced   the  limitation   pericnl   from 
twenty  to  twelve  years).     The  Hntrlish  statute  was  a.lopted 
in  I'pper  Canada  in  IS,-,.-?  by  k;  v.  c.  121.  and  the  j.eriod  Wiis 
reduced  to  ten  years  by  the  statute  ;W  V.  e.  Hi.  s.   12.     The 
provision  now  appears  in  R.S.O.  1!»I4,  c.  75,  s.  2;i,  as  follows: 

2».  .\ny  Person  rntill.d  to  or  clalminK  undrr  a  niorlfjaw  of  land 
nia.v  iiiak..  an  .ntry  or  brine  an  action  to  recover  siicli  land,  at  any 
time  within  ten  y.ar.s  n.xt  after  the  last  payiii.nt  of  anv  part  of  the 
principal  money  or  interest  secured  by  such  mortis.,  althoush  more 
tban  ten  .vears  have  elapsed  since  the  time  at  which  the  right  to 
make  such  entry  or  brins  such  action  first  .iccrued. 

A  I'aynient  undei'  s.  2:1  must  be  a  payment  by  a  person 
liiililc  to  pay  as  niortsraf,'.)r  or  his  asrent,  or  at  least  by  a  person 
bouM.l  or  entitled  to  make  a  payment  of  principal  or  interest 
for  the  inortCTsor  (70.  A  payment  of  rent  made  by  a  tenant 
of  the  liiortffapred  property  to  the  mortsrajit*  pui-suant  to  a 

(?)  This  provision  was  am.nded  In  1874  and  the  corroBpondlng 
provia.on  in  Ontario  is  n.S.O.  im4,  c.  75.  s.  24.     See  8|264  and  266 
supra.  ' 

(1)   rhinneiTT  v.  Evans,  1864.  11  H.L.C.  115,  at  p.  133. 

fJ^   rhlnnery  v.  Evans,  lxfi4,  11  H.L.C.  115. 
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nctioo  l,y  the  mortKu«.H.  r,.,,„i,.i„K  tho  .vnt  to  1„.  ,,ai,l  to  him 
.«  not  such  a  payment  (c),  but  a  pa,  ...eut  ,„a,|.  by  anv  person 
.•..ncen.e,l  to  answer  the  .leht."  or  |,y  a  pem.n  who  un.ier  the 
n.ort»ra«e  eontraet  is  entitle.l  to  make  a  ten.ler.  an.l  from  whom 
the  mort,ra.Pe  is  l.oun.I  to  neeept  a  ten.ler,  of  money  for  the 
rclemption  of  the  n.ort.n.o.  is  a  suftieient  pavn.ent  "(,/,      So 
a  payment  is  suflieient  if  ma.le  by  a  person  who  has  beeome 
bouml  to  the  ,h.bto,.  to  pay,  for  instance,  a  transferee  of  the 
o.imty  of  re.h.n.p,i„„  who  is  boun.l  as  i,etwee„  himself  and 
the  transferor  ,o  pay,  notwithstan.lin.^  th.t  such  transferee 
has  himself  tran.sferre.l  the  equity  to  a  thir.l  pers.m  (r) 

The  provision  of  s.  ^(J  .,f  ,he  Li,„itations  Act  (/)  bv  uhieh 
no  .lo.nt  debtor  or  covenantor  is  to  b..se  the  benefit"  of  the 
statute  by  rea.son  only  of  an  acknowle.k^ment  or  pavment  bv 
another  Joint  .lebtor  or  covenantor  applies  only  to  an  acknowi- 
-U^ment  or  ,.ayment  under  ss.  ^4  and  :,.y  not  ,o  an  aeknowl- 
ed^-ment  .,r  payn.cnt  under  ,s.  2i  or  under  ss.  14  and  n  („) 

The  provisions  <,f  s.  -!  apply  not  only  as  against  the  mort- 
v:v^<n-  and  persons  claimin^^  un.ier  bin.  but  also  as  a^rainst  a 
PH'son  who  has  acquire.!  a  sr.,o.l  title  by  virtue  of  the  .statute 
of  imitations  as  against  the  mort^a,.,r  and  those  claiming 
"".1.T  him  (h).  The  section  .Iocs  n.,t.  h.iwever.  confer  a  new 
r-i-'hr  ot  entry  on  a  n,ort!.'ai:ee  when  at  the  .late  of  the  mort- 


(c)   Harlock  v.  Ashberry.  1S82,  19  Ch.D.  539.     Se<.  eogr,    ^,_^- 
where  thi.s  case  is  more  fully  referred  to. 

ZIZ  ""''  •"•■'"""'^  ""'"'  •'"'  »P='i''«'  Jhe  land  of  a 

('•)   Trust  &  Loan  Co.  v.  Stevrn.son    1X9"    "0  O  \  n    rr^         i 
Koss  ..  sohmltz,  ,9,3,  6  S.L.R.  ,3,.  ,4  DL.R."648  '     "  "'" 

(0    See  S2B.5,  *(/;(,„. 

1S89.'S  rCT'lnl;  ''"'"'"■  ^""^-   '"  -   ^^^^''y-  ^"'-   V,  Prtsb.. 
C*)   Ludbrook  v.  Ludbrook.  [1901]  2  K.B,  96. 
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(H,.i!.  I  .:,,  ai  |,.  ii.:..  s.c.  :;.;  ca,,.  srn.  ir,:,,  (i!.as|  .\.c.  .: ,. 
(/)  Kiisi  V.  ciarli,.  I!.].",,  :;:',  o.|,.i;   i;.'i   2:1  D  1,1;    71 
(A)    Finrl,    V     .;il,.:iy.    Iss.,.    ,,;    o.A  1;      IM:     Ilr,.„„an    v     KitiW 

l!i":.,  '<  OL.n    i:;i.  • 

(')    Tiirl.y   V,  Will  anisiin.    Is..,.     ,,   IM'.c.p.  r,:^H 

,v--' ■>!.!'';'"  '    """"^"'^    '"^"•-  '^  ^'^  \^-    ■■^■'••■-   "oyl,.v.  Ka,iffi„.,n 
I"...  ..  Mill)    ,.  :;i.,;    i|,.„j,,    ^     ,v,,r    |,y,||    ,   jj[;    ,,^.    .p,..^^.j,_^  ^. 
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•        '    'ilnriniij.,.  ...  .j   r,  .„.,j 
M  -vy  !„.,  ivith.    ,1 

•»f        -    '  M  th«! 

of  !  Mil-  ;i^         jnst  th<    .. 

""    ■  '      Ik-  ..   .M'tHm  (, 
111.     I'm       Idviii-,.  [,.,, 


lie   II. 
rest 


ill  ,r|, 

11(1    xiij. 
illCH    liy    tlic   11     ,1. 


■  t..  |M.sNfs.si(,n  iill.T  the  niiik.ii!.' 
••'•-^>'>'>^'-<m  lor  ni.,n'  th.m  ihr 
iii-iii  of  rem  ,,i-  iickiii.ul.,|..rii,i.„, 
Hid  ii.it  iic,|iiiiV(l  ii  till..  I,^  hips,. 
"  llll.l.r  til.,  shrrifr's  .h.,  ,1  „i;i,|,, 
■ilf^  II  l'oi(v|„.siiri'  |iri.c,.,.,|i,n,s. 
'""  'I  '''-^N  th.iii  Ihr  stiitiit,,r\ 


in. 


Ai 

niiu 


••••"■    I    '      :'Sf.      (Ki.rl   ,a,r„.s.      Lord 
•'V'."      "•"   I    "i     Uiii.-<..n).  iulirniinu  H,.i„h   » 
"      '  «.(•      :,;  (|^,rd  s.llmrm.  I..c     lJas..i|.,v 

-I-.-       Lord  .„|..,.i„,„,..,    ^,„„   ,.^^,,^.    ^-•■•■ 

*  I    '■   :'7amM  V.  ,.    js,  und.r  «h„l,  .(,.   ...  ,  mhI  w.« 


•   'If.     OF"      :  ■      f 

'    uidLii.. 


.siirr  iil.soliii,.   is  „,„.   i,„„..v..r    ..,,„, v. 
-Sinn,  and   if  ,(,..   i„„i  iKau,.,.   i,;,.,   ,„„ 


f-r,  ISS::.  22  Ch.n.  2S2. 


^,jLm 


n.  KC'-Kc  T  <n'  i;ifi.\( 


iINU   A(  TION. 


Pi'IhhI  li.-t'i.iT  the  !• 


II 


■  >   anion  hv  the  irr:mt 


M-    |.r|Ml|l    I/I    IMiNN)' 


I'f  a^'.iiiiHt 


SSKlfl       |C 


iiMiifi; 


'^"■'    "f  L       I     iimti 


iiiiil  sjili.   Iirtiiij.'!ii 
i.';ii."ii    iin,|  p.,.,,,  .,, 


■I'       mI  1(111      .(■ 


pirii.      Tl 
take 


I'-  .|ii.l-iii.-iif  v\iis  r(i>.,r,iril  li 


II    M[.o||    ll 

liy  I. A  jv,,i'  or  |. 


"I     IMlKM'Cllins;    to    f.lfcclosiln' 

•|<<'fiiifiil   iimiiiist    til.'   molt- 
l«ni..i,t  „M  .i,  I'l.i.lt  ol'  iippraniii,-,.  ,1,1,1 
It   no  I'liitliiM-  steps  utTc 


•'  •!  i  •  I'lo'l  ot  ii|,w,ir,|s  ,,t"  t 


wiil\    \c,irs.  fitlii 


l.ih.l       It 
altiT   the   I'M 


>ii.   ni  ,\.cuti(,ii.  ,,!■  i,v   takiii-.' 


as   '  ,;,i    that    till'  .jihjir 


loSSCSSIOII   o|    tl 


irati        of  twciitv 


.'inciil    ,•0111,1   ,|,,t    |„.  ,.,|f„iv,.,l 


III.    I, 


ps,'  01   iiiiir  was  a  liar  to  li,,tli  tl 


is  Iroiii  its  ,|at 


in, 'lit  ir). 


<■    an. I  Unit 
!<•  riiort..';!;;,'  nil, I  tli,.  Jii,|^. 


IH^iihii 


•isi  iif  III  Hon  I 


In   III,'   llliu-lisll  slatrit,.  i,(   |. 


•■lal  tuci! 

sllli.jcct   t. 


II  I'l  I II n  r  liiiui, 
■':  ■■'.  \  4  W    I,  ,..  •>: 


•ar  pii ,,..]  ot'  limitation  for  cni 


till'  LTin- 


iilry  or  iii'tmn  w; 


an  •  \tt'nM,iii.  jn  i, 


ivoiir  ot'  a  pi'i-soii  w  ll 


iMsaliililv    ,)r 


III,  I  ,if  tvv 


>-"tn...M,.  .•lainiiii.j:  ilii,l,'r    liini,    lor  a   fiirtln 


o  uas  iiiiilcr 


<'l\,'  years  after 


'■|l>ilify  Of  ,lie,i.   wlii,.|i,.ver  -.f  tl 


siieli   p,is,(n  ,Mas('i|  t 


0  1)0  111;  ler  ,|is- 


is.    IC 


provi,|,.||  ll 


lal  III.'  ,.nti 


In.Miirlit   within  fort 


y  .\eais  ,if  III,,  t 


an. I   that   a,|,lili 


iHi.j   for    til,.    ,lls!il 


Th 


'ililies  of    sii 


es,'  pro\  isioiis  w  •  r, 


10s,.  two  ,-v(.|it.s  first   happi-ne,] 
imist    he  nia.le  or  the  aelioii 
iiie  when  the  risihl   first 
nal   tnie  shoiiM   not   he  al- 
i-essiv.      elaiinaiils    ( s.    l«l. 


siipioseileii  i,v  j-s. 


nie  of  l>7(     whieh  iv,]!^..!  ih,.   ^  i,| 


.')  ami  !l  ,,f  thf  stat- 


ilisal.ihty  fr,)in  t,.|i  t,>  six 


itioiiiil  peri, 1,1  alIowe,i  f 


or 


ilali.,ii  of  forty  ypars  f,,  tliiri 


yi'ais  and  reiluced  the  ultiniate  li 


pr.    isioiis  ill  r  iiitji 
as  Ni||,,us: 


y  yearsv  nn,l  tl 


■lo  ar..  Ii.s.o.  |!t|j 


le  rorivspoiiilintt 
*<   40,  41  a  11,1  42, 


*(*    if  at  any  tfnip 

an  .iin>    c>r  dis-ross.  or 


it'   wliich   III,-   rieh 


'    "I    any  p,irs. 


tn   to         ki. 


<  "  >    Arclnliald   v    I.. 


'lo!-.    I''-! 


(J-)   Ro  James  Ling,  1908, 


I  .   'i   ■  1^ 


S"»4  rilAI'l'Ki;    \\\l      MMII'.VIION    t)K   ACTIONS 

[■••111.  lirsi  ;u(iiiis.  as  In  niii  ininiiiiiifii,  sucli  p.Tsnii  is  imdcr  any 
iif  ilii-  (lis;iliiliiiis  111  r.  iiialii  r  iiimiidiit'd.  ihu!  is  lo  s.iy.  iiit.,ii(y, 
i(liiic\.  li;iKi(>  111  iiiisi)iir;iliii  ss  nl  "liiiil.  siuh  |i.  rsiiii.  iir  Ui.  i.ison 
ri:i,Tiiin-  ihi(iii:;li  hiin.  inn «  iihsMii.lin'-  lli.ii  Ihr  |m  liod  nl  irn  ,.;ii-« 
cir  in  >r;iiv,  iij,  ih,.  111;;,.  i,,.n  |„  ||,  II  in!„  li;i.  liiuiiril  |,,is  .  '  ;  ii.il. 
iii.i>  i.iiiKi  nil  iiilix  iir  ili.^'i's>.  Ill  tinii^  an  aiiuni,  in  nim.,  such 
l:inil  111  iiiii  ;ii  aii>  liiii.'  u'l'iiii  liW'  Mars  ii.M  atli  r  Ihi  'r.-.-  at 
»  liii  h  till  I.,  ismi  hi  w  liiiui  si:  n^hi  lii  si  ai  i  ;  iii  il  n  asi  il  in  In-  :.-hI.  r 
an>  sinli  ilisaliilii>  .  nr  i|i.  il,  u  hirln  m  r  nt  ilmsr  i  un  .  si  iii  -  nisi  hap- 
I"  II.  il 

Tllr  .-111  iislinnililli;  si'i'tlnli  ,  f  |||,.  Kn'^llsll  Ai'I  (■!  I --T  I  '-  U 
sjiii-Miiv  ■■|-,i\i!-|  nil'"  as  iilll'  i.r  lllr  illsali'llli.  s  |.rti\lia'!  i.ir. 
'I'ln-  'hilaiiii  slaliltr  was  .'ha  li'j.ril  ill  lliis  h^jm-i-i  Iiv  :'n  \'  r. 
1(1       > 

A  il'^aliilitx  ai:sii|.^  allcr  llii-  Miii.l  has  aiariir.l  \,  !■  ii.«t 
pi'i  Mill  t  hi    t  .lllr  1 1  nil   1  mill  inu   '  .  ■ . 

II  \i'  iMii>.  ilisii..--,  1,1-  aiiHiii,  si. all  11..  I  ,aili  ..i  In. a,.  ;■  hj 
aliv  |..  IS. Ill  uliii.  al  II;.  ..-.i,  ai  vvl.,,ii  \,i~  imM  i,,  m..,,.  .  n-,  .iiirv 
(ir  <ti-.r  ss,  or  In  li.ii...  .  aitiiii  -n  im.u.i  in-  |.,im!  ■.,  r.  n  i.rsi 
:i"ia..|  ->.i.  iinil.  I  an.i  .1'  Mi.  ilisaliilii  i.  s  I.,  i ,  mii.  loi .  i,,,  in  i.ii.  d, 
en- li>  any  ;...|s..ii  ,|aiii.,ii,-  t'lii.aiili  nil.;.  '  mi  hin  t -a.  ill  v  .\.ai  mi  \i 
al'.  r  ilii  ma.  :.i  \\ii:,ii  sinli  liiii.l  liisi  ..i-crii.il,  aiiiini-h  iln  |.i  r- 
sun  iiii.li  r  lilsaliiiii,.  al  such  lin,.  may  h.n.  n  .iiaiii.  d  .iinl  r  .■;,,  nr 
iiinic   n!    ^iii-li    ilisaliil.i  •  ..    clnr.ii^    Hi.     \\\[i)\,     nt    s.n  li    i«.iii  ,is. 

"rail ::h   III.    i.i' Mim    >.  ai  s  Irmii  i  In    i  im,.  al    wlpiiil..    i  •  .isfd 

In  11.    i.lid.r  aiis   sill  h  ilisal.ilil>  ,  .11  ill,  i|.  iiia\   imi   liav .    .  sini .  d. 

\\  a  jiirsnii  I,  mull  r  mn.  ijisali.litv  wln-ii  Ins  i;..^|il  liisI 
an. ■111. s  mill  tlnii  lalls  iiinici-  ain.tliii  .li-.aliilil.\  In  Inri  tlm 
I'lin  val  III'  i|n-  liisi.  Ins  i  il:IiI  iiia>  Im  i-iiriin-i'ii  alter  tl,.  m 
linnal  ..l'  llir  sicinl.  |ii  .i\  iilni  I  ;'  Im  \Mtliili  lllr  llll  iiiair  iiiii- 
latiiili    .  <l  I. 


1 


12  Winn  aiiv  |ii  isnii  is  iindir  any  nf  ilm  disuliililli  s  lni.  in- 
lirfor.'  nil  iiiioticd.  al  lln-  liiiir  al  Hliicli  Ins  rii;lii  lo  iiiiilvi.  an  iiiiry 
nr  distii-ss.  Of  In  liiini:  an  aitinii  lo  rnrvcr  any  land  or  niii  tirst 
arrriiis.  and  di  parts  this  lit.  uiilnnii  Iiumiik  ceased  to  lie  under  any 
siiili   ilisaliilily .    nn   linie  tn  make  an  eiiirs    or  disiress.  nr   in   bring 

{in  Hiiks  \  Uilllaihs.  Iss.s.  l.",  o  U  :'i'S, 
1^1  Murray  \  Waikins.  is'in.  i.L'  I.T.  I'M',, 
ill)    lliiriows  V    Kllisnn,   1S71.   1,1!.  t)  Kx.    \2H. 
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an   aciidii    lo    ncov.r  such    laml    or    r.  til    I 
N.ars   n.  XI   aflcr  if,,.  i|oi,,   „f  siirl 


ir\(jii(l    I  111'    period    i,f 


inss.  or  to  I 


1  person  lo  niak 


inn;:  an  luilon   i 


(•  an  cniry  or  dis- 


'I'lird  or  ihc  p.riod  of 


o  rt(()\,r  siMh    land   or  rtni.   fir; 


p-rsnii  di.d,  shall  li,.  allowed  li 


hM'  jcars  iiixi  aficr  il 


I   ae- 
II    lime  al    w  hid:  such 


pilSOIl. 


y  reason  of  anv  disahiliiy  of 


in.i  oiher 


Tile    (, 


iiiir  M'eiiciiis  !\\>\<\\    Il 


an   aet]iiii   tm-   rmTcl, 


fiic.jiise  Mi.-|i  an  aetim 
ol'  llic  slaliilc    i  /,  I 


1  IS  ;ili  actic.ii  t,,  ,,.,-.,MT  laiMl  uitlnii 


'■::>■'.  i:, 


■I'nJuii,  III  ,,i    i-;,fj,i  „,,,y   f-fi^ 


\'y. 
W     !    , 


'I   •  ]\. 


\  !->inti   uas  mad.'  Iiy   tli,.  i;i|./|is| 


I  >ii'iuif  i.r  1>:;.;,  ;;  \  I 


U.     |M|      I  I 


I  Mlh-lll:  lull,  II-    nT   llir    ||;.rl|t    .|,|,1 


1:11 


IM'II    «llil   I'aile.l    !,,   iiiaKe 
"I'lrii   llie  vi;.;i||,,ry   p,  riu.!.      Tli 


111    elit  |\     iH-    I 


I'lliLT  ah   ;i<'l  mil 


•  •lll.iri, 


^|'"l.i|in!.'   pniv  isii.ii 


liciu    coiilajiieil    ill    lis  ( ».    l!i|  I 


■  •.    <■>.  s.    Hi 


as   |i 


Ml      V    'I.,    del.  ri 


an     p,   >,iii  u 


iiinaiion   of  ih,,  p,.  i„,i   |,,;,ii,,t   l,y   il 


•r  iiiakiim  an  .  iitry  or  disi 


III.    ri^lii  aail  nilr  of  ..^ui-l 


I   ss.  or  l.nn^in'^ 


MS   An    11, 
imy  ael;oii. 


'l;     "hel.ol 


1  I"  isnii  1.1  Ih,    'an.l  or 


<iii!i  .nir>,  djsiii 


r.  ni,  for  th,-  r, 


•  II   niade  I.;-  hi.iiiuhi   mil 


.r  a.    loi.   r.  .S'.ciiv.ly    nii-.in    |,, 


iin  Miih   p.  riod  shall   I 


■e  .■xlin.miishid. 


"'■■"■"■"'■II  IS  lin.ii.ji,  „i,||,|,  ,ii,.  p.n.i.l  r„.:i,,|  1,.,   ,| 


111'     riL'lit    itself  as   uell   as   II 


.■  act 


!<■    I'eiiie.jy    Is   ..Miiiu'iiisli,.,!.      Tl 


I'llei'I   ..|    Ih..  seeti 


'11   IS  1..  \es|   the  Ian. Is  111   il, 


.•  Illi.lt  uaiT'T  ill  tl 


siiiie  III. nil. ..|'  as  il'  a  n  ...mv  e>  aiKv  lia.i  I 
sl.itnl.-  .lil'lei-s  III  ||li^  lesf.eet  Troin  the  si 
^'>    llle    iviiie.lv    ,,|i|\    is  liarre.j    .  f/  ., 


le.'ii   e\, .elite. 


'I'll. 


Itllt.'  I.r  .l;liiii's  u  lleri 


iin.ilija.,',..    nil,,   has  siitVeiVil    the   statu! 


he  .iss.'its  his  riiihi  .ifeiiin 
srssimi    III'  the    |i|ci|ierl\ ,    i 


tto  to  run  liet'iiri 


Jiniiiif.  Iiy  at'tiMuanls  .jett 
<'\ive   his   title   II.   It.    I, 111    h,.   i 


IIIL'   I'OS- 


s  III  as 


('')    See   SJTll. 


"/"./      As  lo  an  iicilon  for  r.deniptl 


('  )   l>oe  d    .(iik.s  \    Sumner,  isir.,  u 


ni|)tlon.  See  jS278. 


\     li.irnard,    lS4ft,    LI   git. 


.M.  4:  \V.  3a:    boe  d. 


Carter 


.•i:i. 


!'.il':    Kihiile    v.    F^iinhorne.    |lS!i,'".  |    ]    c 


!'/(    (;!-::v  V    IJIrhford,   ISTH.  2  C. 


in.  y.cH.  4r.l 


at  p.  4a4. 
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CHAPTER   XXVI.    LIMITATION   OF  ACTIONS. 


ii  men.  livs|.H.s.s,.r.     Tli.-  insolvency  „(  tlie  niortfiatror  iin.l  the 

"'''"''"'""■"'  "*■'•'"  "■x"*!!-'' in  insolvency  docs  not  suspend  the 

runnin-  .,{  the  statute  so  ms  t.,  preserve  the  lien  an.l  sccmity 
"I-  the  niort-n-ee  on   the  hin.l   ni.,rtwiv'o<i    u  ).     An  aeknowl- 
nl-nient  -iven  .-ilter  the  .stiitntory  peri.Hl  hiis  lapse.!  is  insnili 
fieni  to  revive  the  title  if). 

The  cfTeet  of  the  s.'ction  was  explained  l.y  ro/.cns-llaniy 
MM.  in  the  follow  iip.r  terms  (t/)  : 

'■  •  ■  •  lay  iir.srnt  M.w  is  that  ili.-  |,lirasr  siatiitorv  c.ii- 
veyaiuv.  and  so  on.  Is  a  Urns..  nalai.l.oiUal  t.riii.  and  thai  ili,-  ini- 
vl.^w  is  tills,  ihat  wl.enev,  r  yon  lind  a  Jn  rson  .n  |.oss,  .ssion  of  pioi,. 

erty  tliat  possession  ,s  /,/■,»/„  f,„ir  ,viden. f  ownership  In  fee   and 

that  !,n,r„  f„nr  eviden.v  iHcoiiieR  al.solnie  when  .  ,.■.■  von  have  .x- 
t.n^oislnd  the  rl^ht  of  .very  other  person  to  .hallenKe  It  Thai  is 
the  ,lT,Tt  of  s  :!l  of  the  Heal  Property  IJnntation  Aei  and  (hat 
explains  liow  the  p.rson  who  has  heen  in  possession  for  more  than 
the  sraiiitory  period  does  set  an  ahsoliite  le»;al  estate  in  the  fe..  and 
there  IS  nehody  who  can  ehallenKe  the  pr.snnipr-.n  which  his  pos- 
session of  the  property  (.-Ives." 

Win  11  the  money  due  upon  a  iiiortoai.'e  has  l.eei;  paid  to 
the  mortira-.v  hut  no  reeonv.yance  has  I.eeii  executed,  the 
iiiortLMiror  iMM.oin.  roin  the  date  of  such  iiaynieiit  a  tenaiil 
at  uill  to  the  luorttrairce  and  the  lesral  estate  of  the  moit-a-ee 
is  extin-lished  l.y  the  a.lvelse  possession  of  the  luoit-airor 
for  one  year  in  a.hlition  to  tlu'  statutory  periiMl  i /i  i . 

.\  lMorH.Mi.'or'N  inteivst  in  the  |i|o<-eeds  of  .s,di'  of  land  held 
"II  trii.st  for  sale  is  an  interest  in  '■land"  iLs  deline.l  hy  the 
K'eal   I'loperlx    Limitation  Acts,  and  thercloie  alter  the  lapse 

(e)  CoMrl  V.  Wi.lsh,  ISSL',  1  O.R.  ifiT.  allinii.d  !•  OAR.  L'ftl.  Doe  d 
liiuilop   .     .\IoNab,  1S5!',  5   t'.C.R,  289. 

(  n   S.e  SL'Tl',  ,sii)>ra. 

<,'')    In  "'kinson  and  lloisell's     oiiirart.   jptlj)   L'  Ch     t     ii 

V.  '.<■ 

"''   ■'^•-  rhonipson.   issn.  L'J  Ch.I).  cu.     See   Rso    i;tn, 

c.  :.').  K.  I'l,  SI,         7.  In  JiL'Tl.  suimi. 
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Of  the  HtHtutorv  peri.Hl.  in  the  abNen.-..  -.f  any  paymi-nt  or  .•,<- 
knowIcd»?uient,  the  mortjfatrers  title  in  extinfruished  (i). 

I).    Actions  vu\{  Hi:dkmi'tion. 
§277.  Liiiiitatmn  if  morlyny,,  in  possession. 

The  Kntflish  l{<.al  I'roj.erty  Limitation  Act  of  WV.l.  IJ  &  4 
■  4.  <•.  27.  contained  u  provision  (s.  '2S)  limitinj,'  t?..  time 
■vithin  which  an  action  for  redemption  mi»fht  he  hronu'ht 
atraipst  a  morttrajfee  in  po.s«e.s.sion  of  the  morttra-ed  land.  Tiiis 
provision  was  sup..r.sed(>d  by  s.  7  of  the  statute  of  1874.  ;i7  & 
^H  V.  c.  .-.7.  by  which  the  limitation  [)eriod  was  reduc  d  from 
twenty  to  twelve  yen.-  (.,).  The  corr.-spon.lintr  ,,rovision  '  . 
(hltarin  is  contained  in  R.S.O.  I}tl4.  c  7.").  s.  •_>(»,  as  follows: 

20.  Wher,.  a  .norisaA.,.  ha.s  ohtained  Ih-  i.oss.s.slon  or  fcipt 
Of  Ih..  t.rotits  of  any  land  or  .1,,.  r.cipt  of  any  rmt  coiii|,rl.s..d  In  hU 
nioriBa«,.  ,h,,  niortf;a>;or.  or  any  i.,rson  claini.ns  throu«li  him.  shall 
not  l,r  MK  any  artion  to  rrd^-cni  th.  inortKup..  1,„,  «i,|,i„  ,en  vars 
n,xt  aft.  r  tl...  time  at  whi.l,  the  ...ortga«e,.  outaincd  such  possession 
or  r..c,.i,,t.  unhss  in  tho  nu.anti.n,.  an  arknowlrdMOM  nt  in  wniinu  of 
<"'■  •"!..  of  the  tiiort^apor.  or  of  his  riglit  to  rrdwuption.  has  l.-vn 
B.ven  to  the  nmrtBasor  or  to  sot.,..  p..r,son  elainon^  his  .state,  or  to 
he  aK..nt  of  su.h  n>ortua«or  or  p..rs.,n.  sign.d  l,y  ,l„.  n.ort^ag..,.   .,r 

h'o.'TT      "I"""'  """"•""  """•  """   "'  '^"^■"  ™«"  "«  ''-"••'  =H-.ion 

suci   uwn     ?!"■      "  """"'  "■"  '''"'  "'■^"  '"■"■^  •"■  """■  "•   "'"^" 

Zn  :','""""'''f "'•  •"■  ""■  '"><'  °f  •^•■<"  a.  knowl...,«n,..nts,  If  .„ore 

man  on.',  was  sivi'ii. 

'•''"■  "I'inion  h.is  I..-..,,  ,.xpirss,..l  that  the  -...i.Tal  vnU-  that 
tim..  lM...'ins  )..  nn,  Uum  th.^  taking  of  poss,.ssi,m  is  s,.l,i....t 
t..  10.  ex.M.ptioti  if  the  m.MU'iii-'c..  tak.'s  poss..ssion  l„.fore  the 
"loitCTire  is  .III...  Kishcr  oti  .M.,rlt:a-,.s  ,/.),  .-itii;;;  Mrown  v. 
<'"l<'  '0.  .says.  --Titne  will  n„i   ,■„„  i„  the  .•.•,s..  of  a  ...mimon 

.n  r*  H  '"m7  ^■'"'-  """""  "■  •'"'"'""■   '""''1   -  <■"    "''•  followias 

O)  As  to  the  Real  Proti.rty  Limitation  Acts  of  im  and  187' 
8.'e  «.69.  »upra.    As  to  the  law  prior  to  1X33.  se..  K'68.  ,u,m,. 
(k)   6th  ed.,  s.  1404. 
(0   1S45.   14  Sim.  4L'7,   IS  U.C.  116. 
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•IIAI'TKI!    WVI      IMITATION    ()!•'   ACTIONS 


'■'-■•"-"■    '""'I    ""•  '!">    '"■   .v,lM„pt,„„   |,,,s  .rriv..,!;    for  tl.o 

'"""-•■'-""■  ■•""""'    "■'''■"■'   '••■l-oiv  ihiM   .l,-.v"   ,,„.,     Tl„.  pro- 

'""" •i"-"l>..,t..,|   .MUst,   h„«,.v..r.  ■■•..ptnl   with  ...ullnn. 

II— i.-is,„M  in  lirnuM  V.  C.l..  «,-,st„il,..  ,.nv,.t  ih.Ml  .  mnrr- 
-•■'-'"■  "  '""  '■"""'■■I  '"  '■'■'l''->'i  l-l-iv  11,,.  ..s,Mr;,tiun  „f  ,1,.. 
"""■  l""i''''l  l"i-  I'avm.  Ml  „!■  i|„.  niortu;iLrr  .l..|,!  ,  »,.  Th,.  .1..- 
'I'"-'^""  '!'•"  'lir  si;,t,.t..  uill  .•,.„„„.•,„•,■  to  ni.i  .mly  fr,„„  th- 

•'' '"''■  "I'I".n-s  to  Im.  I....,|  ui.oM  th..  iissu.Mi.tiu,,  th..t   th.. 

.st.-it,it,M-v  h.-,,.  ,■;,„  .•..ninu.ii,-,.  t,,  niM  „„|.v  ir.,,,!  th.-  tini..  uh...i 
th- riu'ht  .•,,■„..«  h..r..,,s  th,.  siMlul,.  |„..n  i.l..s  ,„,  ,h,.  .•..„,„„.„.•,- 

''■  .•"■tii..,l    |mss..ssi„„    is  „M.T   ,.ht,-,in..,l    l,N    M    „,„rt^M..,.,.   HI 

^i-n„„M..hKl....lnd,I,.f -nlrv.it  I  n„t  !,.•  n,.M,t, .,| 

'■ ' '^'^    '-'H-ll:.    st.tul.,rv    ,„.,.,„.l    ,,,,,  s,„    ,„„,,,,„„„  „,„ 

'•■ '  '■    ""■  '"-■■'^'■'■^"•"•Mh,.  h,|,M.  ,„-th..  st.tntor.v    [-r- 

i".|  'i'M's  n..t  i-,niM.  his  iilh-  In  rcviv..  .,/.. 

'"  ''"'  '■•■'■"'■  '"■  ■'  "^^''l-l'  M,nrt.j,-iuM.  n, h„.s  n.,t  h..-in  t,.  run 

ii-ainsi  th..  ,M.ntu'..-n,.  until  tl„    n...r..,;,o,,  ,s  s,-,tisti..,|   ,,■:. 

"   ''■■"^  '"'"   '"■''!   "'^"    "-  ln,„.  u;ll    n,.,  .^;,nis,   ,   ,„,,s„„ 

•■"""'"'   '"  ""■  '"'""y  "I    r..h.n,|.tH.n    m    r.  ni;Mn,h.|..   nltl irl, 

""■  '■'-'"-'■''  '■'"'■•■-  '"'"  P'.^s,.ssi„n  ,.,n,|  th..  sialul.nv    ,,-rn.,l 

•■lapsis  in  th..  lilVlinii-  .,|'  ih,.  t.  nant  Inr  lilV  i  v  .. 

A    pn..r   niort-a.......   in    |M,ss..ssi,,n  a.-.iiiir.'s  a    lith'  a-aiiist 


»     ;i 


(.")    S..,.  Mis.,  \\,iM,„  V     Ualn.M,  M„.|  Knu.lai,    f.  r,„;.„,.„,    i|„iirt. 
In;;   s.i..|p|y.    I'l,,:;     ].,   Ti,|„,j,   |_  |.     ,,,^ 

'"•    •■^'■•-  ■  I'ai.i.  r  ■::..    I,/ .,.,    l.:,,,,„i,h..n.  SJ:,-. 

'■■>    In    r..    M,.,„„„|is    an.l      .mnnl.s      IVrn,an..M,       lnv..s,n,.ni 
lanMni;;  SorUiy  .  lal  li.l.rs  .•„>,,   |IMI|    ]  ,■,,,  .;,,s.  ,,,   pp.  :,„,.;. 
(/')    K;i.v  V    Wils.m.   |S77.  ..  ()..\  i;     nsp, 
"/I    "'..ini   v,   \\;,lsl,.    ISK.'.   1   o.li.   |,;7    ,,  ,,  .\ii     .,,, 
('•>    S.-.    .liapi.T  I.  Inli'iihn  turn.  SJ, 
(M    Harnsfin  v    H.illin.-,  ISI.'.   1   s    t-.  y>,   171 


ataMM 
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liiitll    1 1 


>'■    nil  :ti.'ilircir   .•iliil    sill 


of 


lH('l|lllllt     lll(ll1i;;|>.'l'(S    who    !irc    (Hit 


["'SNCSsimi     (  /  I 


Ji^.    I  n,i,    ,11,1  ,  ,1,  I,,/,,/  I, 


i  n  iiKiii,  ,,j  ilisiihilitii. 


tl 


It  u.is  |„.M  l,v    |,..s,.|.  .M.i-..  ,„  Ki„M,M„  V.  li 


OIISC.     (   1/  I  .    tllJit 


"■    'lllli      U  lllllli     ullich    ;l     iMiMll 


Ifdili;!!  Iiiiii  miu'llt  Mir  U 


iWillV    irj-    ;|||\      |iclsii||    l-l.-lilnillir 


u\    rc.iMPii  ipf  lijs  I,, 


1-  ir,|riii|.lioii  \\;is  iMil   t'    lie  cMcimIciI 


nn.'  iiricl,  r  .un    ,|is,il,i|it\ .     The  <lis;ilij|jii 


I'l'iix  isiuii    ;  r  ]    saxes   il 


!'•  iMjIit   (it    ,ili\    |icrs(i|i   •■  1 


iKHi  tl.  n.M.v,  r  ,|||\    |;i||,|    ■  j|-  ^11,.) 
Iiiit.  ,is  .|(ss,.|    M.i;    ,„,;,iic,| 


<>  iiiiiiir  .111  iic- 
I  t'l'i'^oii  is  uiidcr  (lisiiliilii\ . 


|>i'o|ici|\    s|,(akii 


iiul,  .'III  ;icti.iii  t(i  rcdccMi   is  iKit, 


'-■      ■III  •iitioi,  t.,  iccAci-  hind."  ;in,|  th( 


llllll    l'\  i(ic|lt|\     icfcl's    t, 


'•■i''<'><  (if  i>i(|ii,iir>  (iuii('rshi|i.  wiicrc  the 


ni;hiiii|  ((uii.T  hiis  I II  ,1 


s|.(lsS('SScd.        S.     J(l     !    ,)■  I     (•(llll.-lill 


<|ll;nilic;ili(i|i  ,i|-  the  nu'htv  i.f  | 


ir»r  Mild    til 


If  iiii'ituiiLici' lis  .•iir.-iiiist  I  In:  iiKirt- 


'■IV    IS    IK,    i(,is(.|i    lor   cxtciidiiii.       the   disiihil 


It  It's 


pldMsldll   Id  tl 


II'  i-iisc  dl'  ,1  iiidri.. 


The  s.'iiiic   result 


l>.\    hiicdii,   \'.(  ',.   uhd  laid 


lit    ".-IS    le.iched    ill    l-'di-ster  \.    I* 


Ittefsdii    1  .#■ ) 


ciMldiiisis  on  the  di-der  in  uhji-h  iIk 


.scciii.ns  are  arr.iii-ed,      |i,  the   Knirjish  slain 


le   I  he   sect  jdii    ri 


iililivr  td  act 


llllll   h>    ;i    iiidrtLMViir   /■',//,„-•.    ihe  disal.il 


Ities   sei 


t .111(1     ll.lCdll.     \'.     ( 


lilielt 


■ivd    it    eie.-ir  that 


y  Id  re.id  iiitd  the  speeial  section   vv\. 


one  IS  iidt  at 
itiiifj    to  iiiorlj.'ai;ors 


fi  'lUJilitiealioii  deri\C(i   i' 


tii'O.        Ill    the     |-;ili.r|isl 


I'oiii  an  eiirlier  iind  nidre  aeiierjil 


I  siaiiite   i:;7  iV  :;s  \' 


<■    -II.   similar   III 


iirr;inj.'»'iiieiit  to  :;  \    |   w    \    ,.    ■>-  ,   , 


pl.iill    lieeatlse   I  he  d 
lit  which  the  ri._'lii  dl' 


IIC   matter   is  made 


isaliililK 


s   seelldli    liemiis.      •  If   at    the   ti 


|iersdii  Id  mal. 


I'  iili  eiil  rv  (ir  disti 


CI    Siinniel    Jnlinson    A.-    Sii 


W.ikcticlcl  and  Iliirnsiey  l 


lis    X      Ilrcek,    I  l!iii;i    2    cl,     ,-,;i;. 


nimi   Hank   v    Vaies.   |l!il(;)    1  (■),.  45 


rf. 


<")    issl.   IT  (Il  I),    im 
('  )    I!. SO.  l;il  I    ,..  7.-,,  s 
( II  )   i2'~,  gui>ra. 
ir)    ISXI.  17  Ch.D.  132. 


See  SL'Tri.  itliltni. 
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t'HAPTKK   X.W.      LIMITATION   OP  AITIONS. 


<||-  U<  liriiitf  iiii  action  „r  suit  to  iccovi-r  any  Iniul  or  ivnt  shall 
have  first  accriu'.!  aH  aforesaid  •—thus  referring  l):i.k  to  the 
i-arlicr  sections.     The  Tpjicr  Caiia.la  statute  4  W.  4.  c.   I.  is 
Nin.ilar  in  arrauKeineiit  and  woniin^'  to  the  KuKlish  statutes. 
In  f.S.C.C.  18-,!l,  ...  8K.  s.  4.').  the  similar  expression    ■  an 
herein iH'fore  mentioned"'  is  used,  and  in  K.S.O.  ISTT.  ...  1(I8.  s. 
4:i    -as  aforesaid. ■■  hut  inasmuch  as  the  section  relatin;:  to  ac- 
tions l,y  iiiortdairors  precedes  the  disi.l.iiilies  section,  the  ap- 
plication of  the  latter  secti,.n  to  the  former  is  not  necessarily 
exciuded  liy  the  expressions  .|uoted.     In  |{.S.(».  |S,s7.  ,■.  Ill,  s. 
4:t.  and  K.S.O.  1«.)7.  c.   l:i:i.  s.  4;{,  the  referen.T  is  nu.de  MUite 
Npecilic  l.y  the  expres.sion  "as  in  seclions  4.  .-)  and  (I  mertion- 
ed.--  so  that  the  .ipplication  of  the  disabilities  section  to  the 
'■<''l-'"'|ti"ii  section   IS  cx.-luded.   unless  a  suit   for  redemption 

should  l.e  hcM  to  he  an    -action  to  recover  land.' tiaiy  to 

''"■  '■'''' '  "l-l<-x^cl,  .M.|{.    in  Kinsman  v.  Rouse.  ,„/;,•„.'   In 

l<»  I-'  T.  .-.  :;4.  s.  4(1.  and  K.S.u.  1!)|4.  ,-.  T.V  s.  4(t.  the  more  Gen- 
eral eNpr,.ssi,,n  '-as  herein  ninit  joned '■  Is  suhstiluted  fur  the 
specilic  rrferene..  to  the  rarlier  seel  in.i.s.  hut  it  has  lM-,.n  held 
iliai  no  .-h.-niu'e  in  iiicaninu'  was  inteii.jed  i-/». 

In   Faul.ls  V.   Harper  a  div  isi.mal  r i   held  that  th.-  dis- 

ahilities  srelion  .  If.S.U.  I.S77.  ...  ,„>,  ,.  ,;;  ,  .,,,,,|j,,,|  ,„  .,  ^„j, 
for  redemption  ,  ;  i.  This  ,l..,.isinn  was.  however,  ivver.sed  l.y 
""•  '■'""••  "f  Appeal  ,.,,,  On  ;,p,„,.l  ,„  ,|„,  Supreme  fourt 
'"■  '■'n.ida  Ihe  .iiidumcni  of  th..  (uurt  nf  Appeal  «as  in  turn 


(«)   Sinlil,  V.  DarlttiK.  1917.  :.:,  Can.  .s.c.R.  k-.  3«  D.L  It    1    affirm, 
in:;  .It;  O  I.U.  -,H7,  3:>  D.L.R.  307 


(;)    1XH3.  ::  on.  4e-,.  II,..  case  nf  Hall  v.  Caldw..!!,  IXfll    7  I  C  L 

Jo.s.  r:.  ,S  ICL.  j.o.S.  M,  m  ll,e  Coan  of  Krror  and  Ai ul  I.elnR 

f..ll.nv..d   ,n  pr,.f,.r,.n,,    u,  Kinsman   v.   Uo.is...  .v«,'r„.  a„d  Forsl.r  v 
railcr"-  1.  miiirii. 


on 


•'■  ■'  "  ^  "    ■'■'"      S.'..  .•si...oiall.v  the  r.tsiark.'i  of  Patterson 

J  A     at   I.,,,  .int  ff  «ni,   r..«ard  10  the  r.us..  ef  Hall  v    Caldu..!!.  and 

with  resard  .0  ih.  effect  of  ih,.  chang-.g  of  wording  made  In  th..  sue 
rofls!v»»   f" visions. 


Il:'.>i.  NO  EXTKNSION  FOR  DISABILITY. 


I'i'Vrrscil    (/ 
tliat    the  )icf 


III. 


Iccision  iK'iiiv'  ImihciI  cliicllv  on  tho 
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f,'l'(H||ul 


"11    w;is   V 


tnisitc  for 


irtiially  to  inippafh  a  piiiohiiNc  1 


Nlllc    il 


lul  that  tlivi'cforo  Hie  statute  of  I 


liad  no  aitplicatiou.    Stronir.  ,1.  said 


(\    a 
imitations 


(f) 


'I  iliink  it  w.'ll,  how 


pvtT,  to  add  I  hat  If  I  had 


,1      ,        .         ,  ■ '"  n<ld  that  If  I  had  to  choose  brtwcen 

■M  ..n.„ns    n  C-aldwe„  v.  Hall  and  the  in  K.„.s,„a„  v.  UoulZ 
..rs.,  r  ..  ratorsoM.  I  shonld  .-..rtainly  hav.-  agreed  with  .he  learned 

cases     n    1 ,    (  hunrery   Division,   were  decided,   the   House  of  Lords 

in  •  ::  1'"/'"'  "  "•••""•  '  ^•'■'-  '■»•■'   ^••^-  """  -  foreclosure  s^ta 
an  act.on  for  ,he  recovery  of  land    (,/,.     This    bel„«  so    it  follows 

,/:'""■'  I'r  ""  ■•'■'"^^"'•"'on  suit  is  also  an  action  or  suit  fo    the 
r  covery  of  land.     And  it  is  impossible,  without  doing  violet  Jo 

:  :,:;:f;  ,"^  "■"  •'••".""•  •» """'  «""•  ••■'■  --;„«  of  disLiirt!  rdo^: 

Zrro;;r- •'""•"  "^  ^""-  '^  *'•"  ■"  """"^  -  -  -.  for  the 

WlK'th,.,-  an  action  for  iv,l,.„,ptio„  is  or  is  not  an  action 
t"  recover  lan.l.  the  dictun,  of  Stronf,.  J.  that  the  .lisahilities 
'•'.'Uses  of  the  .statute  apply  to  a  suit  for  redemption  was  over- 
n.led,  and  the  decision  of  the  Court  of  Appeal  in  Faulds  v. 
liarpcr.  ua.s  foIl„we.l.  i„  |1„.  ease  of  Smith  v.  Darling  (c). 

«;27!).  .\,it,in  of  /(o.s-.sr.v.v/,,,,  „/  mort;/ti</ie. 

Time  will  not  un  a-aiiLst  the  niortira«or  s)  loi.s;  as  the 
Po.sse.ssio„  of  ,1„.  ,nor,,..,.ee  may  I,,,  refer.ed  to  another  title 
■Hid  is  not  Mdvcse.  Thus.  „  per.sou  to  whom  ,.rope.tv  was 
mortKai.'ed  hy  tl„.  ienaut  lor  l.feai.d  rcmai,.,|erman.  after  hav- 
iM-  l.ecN  in  po.s.s<.ssioM  for  six  years  without  any  ackiiowledK- 
'"'•Ml  of  the  mortiras;or's  title,  jMi.chase.l  the  intere.st  of  the 
"•-ant  for  life,  and  the.  contMied  i„  possession  lor  twentv 
.^'■='-s.  It  was  held  that  suel.  |,„.msv.„  was  m.t  a.lverse  dui"- 
'""'  " ^''"''•"••'  "•'  ""'  li''"  •■^<   >■     so  purehased,  and.  that  the 

(b)   18S6.   11  ("an.  S.C.V.  639. 
(<■)   Ibid.,  i,t  I).  655. 

('/)   As  to  the  case  of  Pugti  v  Heath,  sec  1(274,  snpra. 
32  d'.uV "sJt  "'  ^  *"    ^'^'^'  *■•  '^"^  "•'^•^-  ^-  ""'■■'""'S  36  O.L.K.  587, 


Ktfi 
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662  (HAPTRU  XXVI     LIMITATION  OF  ACTIONS. 

Matut.  ;i  .V  4  W.  4.  0.  IT,  s.  -Js  ,/,  was  ,H,t,  thcvforr.  a  bar  to 
a  Sim  Inr  n.l.mpt.n,,  l,v  ll,.>  rrMmin,I..n,.a.,  „r  ivvcrHioiiPr  (,,). 
In  l''.uil,ls  V,  n,-ir[Mr  ( /, )  an  action  fur  foroolosiiro  ha.l  1km-i. 
I'lou^'hl  an.l  a  .l.vr.,.  I,,-,,I  1,..,„  nia.l.-  for  a  sal...  Tho  Inn.ls 
«cro  sol,l  pursi.a.H  to  the  , I,, •,■,.■  aii-l  u.r,.  ,,„r,.|m.so.l  by  oi.o 
llarp.r.  who  a.-t.,|  fnr  .•in, I  in  ,.,.|ln-,ori  with  the  i.io.in-:,;;,.,.. 
Haip.r  then  ro,n..>r.l  to  ih.-  niorlva-.r,  who  took  po8,sc.ssi,.n 
■■""1 'li«n....forth  .halt  u  ith  th- l.in.is  as  ahsoli.t,.  ..wnn-.  In.Mii 
'"•"OH  to  n.hvn,  It   u,-,.  h,  1,1  iha.   ..s  the  .nort._M-,T  ha.j  h..,.,! 

'"  ''"^"'■•^•"'' '  ''^  ii.,.r!.^;i,,.,.  i,n,  .,.  ,,uivhas,T.  ih,.  slati.t,'  of 

•i>-'i""i'"is  .Ii,l   „„.   a, .ply.     Th,.  action  uas  virtually   .,n,.  to 

'"""■"•''  •■'  •■"'■'•''•■'^'-  1-    a  tn,..,.,.  f„r  sair,  to  whi.-h  no  .stati.f. 
of  litiiit,ili,ins  a;,>  ;ippll,.nli||.. 

Siirolaiiy  II  a  nioitLM.j,..  s.lU  nn,|,T  a  p,,u.  r  ,-f  sal-  ac-or.l- 
iiivr  t,,  th..  tcinis  ,,f  ul,i,-h  h,.  is  an  .Apr.'ss  trust..,.  .,f  th.  sur- 
plus. ,|„,  Stat, It..  ,,f  Ii„„t,.,t„,„.  ,i,„,s  „„t  apply  to  an  a,.lion 
bv  ,h..  n,o,-t...a,_.„r  t,,  ,„.,!.,.  ,|„.  t,,,,,-!.,-;,,,.,.  ,......;unt  f.u-  th..  sur- 
plus 1,1, 

A  s..,.urity  f,,|.  „,„n,y  |,.„1  v,,,s  .•xp|.,.ss..,l  ii,  th..  form  of 
a  .•,.tn..v,.,i„.,  to  Ih..  I..n,h.r  .„,  trust  t„  ^.H.  If,.  ..nt.r,.,!  into 
p..ss..s>i,,n  .iimI  r..|,iain..,l  ni  poss,  ssion  lor  more  than  tw.iitv 
.voars,  II, s  ,!,.ns....s  in  trust  airr.....l  t,,  s..||  th..  n.,,rtL'a....J 
0«ta'..  f,u.  ,.|  >ui„  ,.x,.,.,.,linir  th,.  ...niount  owin;;  f,,r  ,„.i„,.jp,.,!, 
ni',rvst  an,l  ..,,sts.  ao.l  ..ouv.nT.i  it  lu  iho  pun-has,.,.  |,_v  a  .ioc.l 
in  whi.-h  th,.  trust  f,.r  sal.,  ^^as  i-t.-it..].  It  was  h.hl  that  th.- 
8..,.iirity  was  simply  a  nLulfra;:,.,  tl,;,t  t|„,  st:,tut..  .,f  limitati,.n 
ai.plio,!.  that  Ih..  li.  vispoN  in  tnmt  s„l,l  ns  own,.|s  in  f..,.  an.l 


(/)   «...  now  }i,<n    mi.  c    7,-,.  s.  .',..  „„..t,d  m  5:77,  ,«„r„. 

((/)   Hyrtf.  V    l.;,li.,«a>,   tsi:?.  2   liar,    :.-:y     s,..  also  I{afr...y  v 
Kins;.  1s:;b.  1  K,.,n  «0I. 


!:i     Srn    'ffil.    3iij,.-,t. 
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tl...t  thr  n,or,...„.,,s  l,;.,l  ,.o  ri«h.  to  the  .urpl.m  of  tin  pur- 
I'liaNo  iiioiicv  (J) 

"■  inon-nv..,,  tiK.  ,nort«aKO<.  nonvcys  the  lands  to  a  pur- 
"li'is,.r  who  u'.M.H  ,nto  po«He„sion.  the  mortgajfee  mav  set  up  the 
I->*ssM.n  of  ,h..  purohasor  in  acidition  to  his  own  possesHion 
"  -"y.  ^'s  .nnrtur,-,...,..  so  a«  to  bar  the  mortRa-'or's  claim  !k) 
Th..  p.,ss,.ssM,n  ronnimi  hy  the  ntatute  must  be  the  posse-- 
>«•'>.  ot  ..,„.  ,„.,so„.  or  of  scvral  persons  rlaiminff  one  from 
•"■  "•"''•'•  """tl"'-  hy  ronveyan.v.  uill  or  descent  (0. 

Where  ti...  solicitor  of  a  mort,v.«or  paid  off  the  mortRage 
for  h.s  own  benefit  but  did  not  take  an  assiRnment  of  the 
.n..,.t.a.e,  ,,  u.s  l,eM  th.,  h,s  possession  was  *he  poases^ion  of 
his  Chen,  and  ,hat  tin.c  dul  ,„„  ,,,„  ,.,.ni„st  the  client  (m). 

The  n„r,ls  "possessi, ,•  .veeip,  „f  the  profits"  in  R.S.O. 

l!Ml,  e  7.V  s.  L'O  ,  »  .  seen,  t.,  u,e|„de  ,he  e.ise  of  ,he  morf-aRee 
rr.e,v,„,.  rent  from  ,,  ten.o.t  ,n  pns.Mssion  .  receipt  of  such  rent 
by  a  mo,-t,'a!,'ec  for  the  s,,„n,ory  period  uiil.  i,  seems,  bar  the 
mortirairor's  riirht  to  redeem   w,). 

I'".wssin„  of  lands  n,us.  I,e  ,.„nside,vd  in  everv  cas,.  with 

'■'''"■'■"'■"   '"   "^   ' "'i'"      <-ii-Mi.ns,,n,ees.   the  character  and 

value  of  the  pn,,u.,tv,  ,|,..  suitable  and  natural  mode  of  using 
"■  ••"""  "'<•  ■•"nrse  of  .ondnet  «hieh  its  proprietor  mi.d.t  rea- 

""'■■''"■^-  •""■^' ""'   ""•"" t'-lne  .-e^ard  to  his  own 

interest    iji). 


m 


M^ 


(I)    In  re  Alison.  Jotinsoti  v.  Mounsey,  187!».  11  Ch.I).  284 
(k)    nrluh:  v.  McMurniy.   ism',  i  o.M.  172. 

(/)    I)..,,  d.  Carter  v.  liarnar,!.  1SI9.  ]3  Q.n.  r.ts,  al  ,.    %"•    Ded- 
ford  V.  HoiiKon,  1S78,  25  Or  .^tU. 

(m)   Ward  v.  Curttar,  ISOS,   L.R.  1  Eq.  29 
(1)   See  1277.  tiuprt,. 

hu./is/""".-;-  n'"'-"''  '"''•  '^"-  '  ^"    -'•   •^'''^''-•'^''  V.  Harding. 
»u..i.  mr         ch.n.  ,v>:   ,;.  iraKsbury.  l^«s  of  England,  p.  149,  note 

(P)   Ix)rd  Advocate  v.  Lord  Lovat    issfi    5  ;vpn   (--.s   •>■">    -  i, 


l^!:l 


;      ' 

i 

1 

; 

i     u 
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•■HAPTKIl   XXVI.    LIMITATION   OK  At  TIONS. 


''""'®''  *  *' '  '"'  <'"nvpyaii(r.  ii,t..n.l..,|  tt,  l,c  wviiritv  only. 

of  wil.l  Inn.l  in  British  C.huuhhx  «itl„.,.t  vnUw.  the  piantw 
for  ..v..r  fw.Mty  y...ns  ,,/)  iH.for,.  il„.  jrrnnfor's  snil  f.,r  ro- 
domption  (u.rforaie.]  tho  only  „.•(  of  i.nsscHMi.u.  ..f  wlu.^h  the 
I.-.n.i  appP«ro,l  to  lie  Ruscoptihh..  njimoly,  with  the  grantor's 

'"■''"''■'*'•" •"■  '"'!<'  n"  »»'<-  »"X<'s  np..n  it.  nn.l  the  grnntor 

oiM.le  n..  p.ymrnt  of  prinoirml  or  inlen-st  aiul  ha.l  uashe.l  hig 
han.ls  of  all  oonnoetion  with  tl,..  property.  It  was  h.I.l  that 
the  snif  for  redemption  was  I  irrrd  (r). 

It  has  l„.,n  hel.j  that  the  p.,ss,.s.si„n  of  th..  mortCTiree  under 
the  Htntute  means  aetual  a.Ive.-se  poasesnion  and  that  a  mere 
construetiv..  (.ossession  of  va-ant  lan.ls  by  rea.son  of  the  de- 
fault  ..f  the  mort,.a..'or  will  not  oiM.rate  to  bar  the  mort^at'op's 
ritfht  to  redeem  (s). 

§280.   /Vv.sT.v,v/»«  of  pnrt  „f  ,„„rt,,.,f„.J  hnrls. 

The  ml.,  whieh  prevailed  pri..r  to  :]  &  4  W.  4.  c.  27,  that 
""  lapse  of  time  bar.vd  the  rij-ht  .f  the  niort^a^or  t.,  red.'em 
the  who!.,  of  the  morf.MK,.  .  ^„„is  if  |„.  h.!,}  pos.session  of  part 
(n    ^^Ms  aboli.sh..d  by   ,    lN  „f  ,|„,  „„„„,   ,  „^       „,,,,,.^,  .^  ,^^^^ 

l><<-n  I'Hd  that  when,  a  n.o,..,.,^,.,.  had  b. .  n  in  po«.srssion  of 
part   of  the  1,,,„K   ,■„,  „,„,,   ,,,,,„  ._,„  ^,.^,,^    j,^^^   _.^|^^   ^^^,  ^^^^ 

('/I   'ni.    sialiitr    in   ,|ii,Mi,.n    was   li.SKC     IX'i;    r     I'S    »     1.1 
«."nl..r  ,„   ..nus  ,0  K  s  O.   I,.U.  0.  V,.  ..  ,„.  .,„„,„d  \n  i.^:    ..J^' 
hnl  ,.,..  p..rio,l  of  linn.uMon  ,n  .1;..  fornu-r  .Ma,,,,..  ,      •„  y.>ar.    'h^ 
In  ,1,.    laiKT  lit  y,.ar.'!  '         '      '" 

i8«4.';'i^''i';A"'3:f  •  """'"■' '"  •■'  ^'^""""''  '■  ^"■"""'•"• 

(»)  Cai,„.t,..||  V.  I„„«.rial  Ix.an  Co.,  19„s.  is  m.R.  144,  ov..rr„iine 
19U.  7  S.L.H.  ,.,1,  ,,  „,..„  035  „  ,,„^,,^.^  n,.„,«auod  land.s  are 
l.-ft  vacant  after  d.faul,.  cons.racivo  poss..«b1„„  v   m    ■.,..  uultLZ 

(O   Kak,.straw  v    «r..wer.  17:>8,  SH    (a.s.  Ch.  S"..  2  R  nma.  511. 
(m)   See  now  R  S.O.  19!  I    <■    75 


.'=.  ill  u: 


supni. 


fM>.  ro.ssi:s.si()N  ok  i'aut  of  lands,  geg 

»"o..(,a„nr  to  rcloon,  that   ,,art  w.m  |.n,,.l  although  I,,  h.-ld 
|....H.s...ssi.,i,  of  tho  r.'„,a,ri.|,.r  ..f  tlu-  lan.lH  (r). 
.      '*"  ^'"-  "'"'"'•  '"""I.  if  a  iM.rson  han  o„|y  „  partial  ii.t.rest 
'"  "'<•  '-INily  oi'  r..l,.,„|,tio,.,  r..r  i.istan.T,  as  tenant,  l.f  has 
a  nu'h.  to  ,.av  ,1,.  u(,ol..  uu,ru,..r,.  .|,,„t  ,„.l  .v.-oive  a  ,■oM^.^- 

".' ^  "'"  """■"-'"-"<l  l.'.Mls.  suhj..,.,  ,..  ,h,  ri^htH  of  ,....l..„.p. 

*"",'  "'""'"''  '"■'• ^  '"""•'•^"■•*  '"  "'^'  -l"it.v  (,o.    This  prin- 

*■"''"  "'"*  "'•■  '"'"i'>-  "f  •• '"Mi"',  is  an  ontiretv  ul,i..h  .an. 

noi  1.0  ml.  ,.,„,,!  ,.ip,.,,noal  or  pr-.port.onatHv  has  lK-.n'h.ld 
to  ni'Ply  .v..n  uhne  th.  person  rrdeonunB  is  .ntitlcM  onlv  to 
a  share  .n  the  equity  of  redemption  and  the  other  p..rs„„>  u.- 
tensted  have  been  Imrred  hy  the  ..a!„te  of  lin.i.a.ions  V). 

§281.  .hknowteJyment  of  title  by  mortgagee. 

In  Kn^Iand  prior  to  the  passin-  ..f  the  statute  3  &  4  W   4 
«'.  27,  a  sli^rht  aet  or  admission,  ..v.,,  oral,  on  the  part  of  the 
mor„.a......  eonstituted  a  nulTieient     a.-k,,.wh.d«„.ent     of  the 

luort^a^ors  title  to  preserve  his  ri«ht  to  redeem.  That  .statute 
however.  r..,p,i,Td,  that  the  aeknowled,nnent  should  be  in  writ- 
.".'  s.«.u.d  by  the  n.,.rt,a,ee,  or  the  person  elain.i„«  through 
hiin.    The  eorrespoii.linK'  proviHion  in  Ontario  \h  H.S.O.  Vju, 
e.  ....  s.  20,  by  whieh  the  mortuauor's  aetion  is  barred  at  the 

<■"<!  of  ten  years  after  the  time  at  uhieh  the  n.ort«a«ee  ob- 
tinned  poHses-sion  (y), 

unless  in  ,h..  moanllme  an  aclcnowl..d«„u-nt  In  wri.in,-  „f  ,ho  iitlo 

n»r...iM.r  or  ,o  .sonu-  prr.son  ch.l,„ins  liis  .stato.  or  to  tti.-    icent 
o    .such  ,n„r,«a,or  or  ,...r«on.  si.n.d  by  ,....  n>or,«a;.v   o    . M.  per  „„ 

bu,  «l,l,ln  ,..n  ,ears  m.xt  aft.r  tl.o  tl.n..  at  which  «uch  arknowied^ 
m.;n,,  or  the  ,a.s,  „f  s,,...  acKnowI.^^,..„,s,  ,r  more  than  on^  .^ 


-  'i 

n 


I! 


(I)  Kinsman  v.  nous,'.  1881,  17  Ch  D    104 
("•)   Martin   v.   .Mii,,s,   ,ss»,  r,  q.r.  „,   „    ^'^^ 

r.^   ^'^  '''\"''*«  "'■  "'"•P<''--  1833.  2  O.R.  405.  at  p.  411,  n  ran   SCR 
Bj?.  at  pp,  C40,  646.  "         =■»    K. 

(1/)  See  1277,  tupra. 


^frrr 


"  HAl-lKH  XXVI.    I.IMITAI  iON  „k  a.TIONS 

S,  2(.  re.,n.r..«  ,hnf  fh.-  a..k...,«l...|,nM.»f  ..„„uld  I,..  ,„a.|e 
to  .1,..  n.orti:.u..r  or  ,„  .,.„,.,  ,„.,,„„  ,.|„i,„,„^,  ,,.^  ,.^,.^,^,  ^^^.  ^^^ 
fh.'  i.-rrif  of  N„H,  rnortL'.,u'..i-  or  imthoii  ,0. 

If  i.  niorm..«o,  ,M  a  ,.arly  tr.  an  a,s«iCT.n<hl  of  th,.  niortira^e 
•IH.  mav  l„.  a  s„m..,..„t  a,.k„o„l..k..,n..nt  of  |,i.  ,„!..  I.    ,ho 

""'!■""'" "       ""•"  ""■'•<■  '■•■-'.tal  of  ,1,,.  ,„o,tua^..  an.|  an 

rr'"""'  "'■  "■  ^"''i'"'   •"  "'•■  ••'<u..>    of  r.,l,,,„.„„n.  hv  a 
de,.,i,owl„..h  ,h..,„..n.M.or.,    .  ,...son  ,.|a,„un.  h,s  ..K,a,c 
>"•.■•»  ^'|..r,v,«„o,sMni..|om.      .:;.asHi^M....iHap..,son    •la.,M. 
m^^n..t,h,Mno,■t.a.o,.•...,a,.,hnr.l,^„„.,„a.,.,.•s..s,a...,/M 
It  ■•'  >"o.'.nir,,^  ha.  ,.„t..,o,l  info  possosNion,  acroin.ts  of  |„s 
r.'.-...pt  o.   n.nl  ,,,.  nof  snffioirnf  a..knonl...|.,,M..nt   ,„,l,s.  ,|;„^ 
"'■'■"'-''''■•'•'>■'''•"-''•'<''■''•-■■''■ -.m.H„„oat...l  .0  ,1,..  , no..,, 
^i^or  o,   -us  a^...„     ,         AI.„....„.nfM.  (,;-rho„.or-.^...o..,o 

thr  n.or,.a,.„-  ;..     „,  ,,,„u.  ,  l.„  ,h,.  f,„.„,..,  ,,  ^iH ,„  .,;,,  .,„ 

a.To„nt  is   ,  .„fT,Viont  a.-i.-Mou|o.knnrnt   i,ly     R,„  ,  „,..,„  „, 
mission  .n  „„   mo,.,.,.,,.,  „,a,  1,.,  ,,„,,,,  ,„,(„,  ^,  „„„,^,.^„^  ,.  ,^, 
is  not  .Minflcii'tit  (e). 

'"  "•■''"•'1'^"  •  "  P.-rnon  h.  •„„,  ,„  ;„-K,  a  1,.  !,,-,,„  :, 
ma.l..sho.M,,.H,..a.,  •  of  „,„  ,„„„,,„.  ;,;,„„,.,„„, 
Ii.'hasa.-i,       .rhaslMTh  ,,.at...las  ..i..|:  ,..     ,        :^  „^ 

fli.'  ;M-kno..   ii,„„.nt    </    .      ..,   the  „,hpr       .,  ; 


fJ)    !n  r.  M.lropoih,  ..,c  ,  Soc„.,>.  (;arR,.!rt 

BfS,  ar    •      711.-, 


'•knowi- 
i''.|  1  (1. 


K"  .M.iikwick  V 


'1^    i|il.  ^il     'ti    rt.if. 


f"l    Hatrlu'lor  V.  .M.ddl.tor,    isiSi.  fl  H-.r.    7.- 
I'x    I.iiiMs  V.  IP,  nnlson.  lvi.^   1;;     jn,r,vi     s., 
HapdlnK'iain,  Ivsn,  ir,  r|i,i»   n:;'i 

'■•)    In    Il.lk.T    V      W,  I,,,:,.    ,.,-     ,,    m,,,      , 

<''!    f:..',,,nls,.„        v„„„,..  ,s7„    ,.,,    ,„  ,...    ,-.    ,^|,    _.  ^.^^    ^.^ 

<■  I   'l^or„i,son        riouwr.  isr.;,  -,  J,ir    V  S   s.;-; 
in    ']■■  :l„,k 
<f    In   r,    .M, 

a-   [I    7"". 


"■!■'•'■-•  ■■"■.  S...    ,  ,>.  ,i;.,l„^,rs  .-as,.,    I,.,,,,    I    ,.,,     .,., 
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'""""•  --•.Kap.e'«a..kn,.wl...l,,.,..,„  ,.„  ,,.„.,  ,,,  ,^.^^.  ^,; 

It  i...H  iK-en  «ai.l  ,hat  an  aekn„„|...|»a.u.,.t  „,von   hv   rh« 

"-  .n«..,.  aft..,-  the  o.x,,.ra,„„  ..f  ,ho  .,,,u,..ry  pen-.l  .  Huft. 

-en,   (,,,.,.,,, is  o.,nM,.„..,,ona,,,K.arHU.b..u.g..s.,i...l,,. 
11^-    won.    •.,.. he  „u-an,„....-,„.,,n  .,.,„.  ,.,„„,„,.„„ 

a.knoulc.l.nnn„t  Kiven  af...  r,,..  ,,.  ,,o.|  has  .-x ,.     ,-,..l...-« 

-4..a,.n.to,hor..h,,o,vn.ve,.„n.,H,v..,.,...',h..|a„.,  a)' 

''*■'■'';'  "''''^''^■'■•-'•^■■''-•'-Ia..^  that  s....r,o,,....,.om^ 

'"^  ;'V'"r  ■   '^" -■<""<•■••    As,„nla,r..s„ltha.b.eM 

the  niea,it;ino"  (Ij, 

Tl...  .-as..  ..f  a„  a-k,u,«l,.,l,TT„.„,    .iv.„    ,„   ,•  ..,,„,,^, 

IJ>  H.  -M  ol  the  KiiKliHh  statute  ..f  18;j:j,  :J  &  4  w   4    .,   o-      ^., 
K.SO,   I!.I4.  e.   ,5,  s     2,  ,„„,  ._,    ^^^  ,.  |,^  _^^ 

«o..';;.::::e;;:;::;„r;,::::;;:;::':;r;:^ '"-'  ^"-  -  ■"-  ■"■'• 

aa.  \Vh,i.    tfi(A'  an    11, or.    niortira   ,  ,s  itiin      , 
«'-)    n.U|^     l^.rd  Hlv,.r.sdal...  Xi,l«,  U,.>:,v  -50 


■i"»-l<I  V    llMhson    !«:•.  .•!   I,..,;     ,, 


(i) 
B.'!iv.  _•;;, 

<!)    .Mark.Mrk    v.    Hardin. Ikim,.    Iss.,     ,.-    ,1,1,    •.-. 
SaiKi.rs,   1>M.    u,  ch.\>    :;::;    ■...    ,,    •.-,..' v,' 
"''''    '■    l;ui|„rr.-rd  V.  Mitci.  1;,  ,-H|. 


*■  <;    'i-'O.  a,liriMlui?  J« 


.\l,l! 


SaiKlrrs  V. 


in'ni.     TIm 


-      ■-  -Si  :::-■:..-».  ,i  ..r|.  ■    li,,. 

'■'a(\itiir\    in-rinii. 


allon  of  III, 


'  xi'lr 


■  i 


iill 
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f    u 


?*li! 


n.nrfsaR,...s  or  ,H.r.s..n.s.  shall  .„.  .m.lnal  ..nly  as  a.alns,  ,1...  ,„.r,on 
or  ,M,s..„s  s„  si.nin,.  an.I  ,h..  „..rs,.„  or  ,„  rsons  .lalnnn^  a„v  par, 

U,.  mor,«a«..  n,o„.,v  or  ,a„.,  or  r..,.,   h,.  fro r  „nd..r  !n,n.  or 

hom.  ami  any  ,..  rson  or  ,,..rso„H  .ntlrl.d  ,o  any  ,«,„,,  „r  ..sialos 
n  -ns,  or  „,„.,,        ,„  „,..  ..„,.,.,  ^,^,„^  ,,^  ^__  ^^  ^^  ^^^^^^^^   ^^^  -^^^^    •  • 

I"  MW.  ,o  „,..  inor.uauor  or  n,or„a«»r«  a  ri.h,  ,o  red...,,.  ,h..  n.or,- 
sap.  as  a«a,ns,  „,..  ,.„r.soM  or  ...rsons  ..„„,1.„  ,„  anv  o,„..r  „nUtvi.|  d 

.::::!:;::';"  ""■  '""■"■'  "■• '"""  -^  ^-^  -■•^  «»•■-  -"-^  ' 

tIM.d  ,o  a  dUld.d  par,  of  ,1,..  la„d  or  „  „,  ,«,„pns.d  1„  ,(,..  ,„o-,-.... 

of  ,.,.    M,or,.aKo  ,„o„.,v,  „.,.  „„.r,u,.,or  or  rm.r^a.o.s  shall   I..'.,,, 
f'l.d  to  r,.d..,.,n  ,h..  sa,„..  dlvld.d   par,   of  ,h..  land  or  ,■.„    o,    oa 
-.^  u„h  i,.,..r.s,.  of  „,..  par,  of  „„.  ,nor,.a..  IZX^'J^: 

.";":,;:;::::"''" '°  •"••  "'""'■  -^  ••■"  "-"^a"'-  "...„..:.' 

«Mol,   of  ,h„  ,„nd  or  nn,  ro.uprim.d  in  the  iiiortKaR.. 
""•  I-<'v.NPm  that  th..  a..k,„.wl..,|^,,„,,,„  ,„•  ,.,„,„,.  ,,.^,,,,^,, 
mor,.a.,...s  -shall  ,...  ,.ff„.„„,  ..„,,  ^,^^,,„^,  „_^.  ^^^^_.^^   ^,_.^__^ 

tl-  a..k,M.wl...|,a..,.,„-  is  ,l,,„,...,  ,.,  ,„..  ,.,,,e  .„■  .s,.vo,nl  „p,rt^ 

f'^'V^ '"'■'■""""•• '"^'"'^'-^-^ainsto.u.  uill|,„..lh,s„.- 
—   IH..   „..t,h..HM,.,v.s,.,fan,    .„h..,-,.,.,-s..n.     Th..  .,..,„.„. 

'•■-  no  a,,.Iu.a,iu„  ,0  th,.  ,.;....  of  a  ,„or,«a,..  „.  s,.ver,  1  ,„.,.. 
--..■.m,has„.,.st....     In  th..h„t..,.  ..a..  th..,.,..,.„s,  ,.,.„., 

.■|«-kl|,.u||-,|;r,||,.,|t     |,\     all     I   /„  !. 

H.     Till      I,\M,   Till. IS    .\(  TS. 

§LNL'.   /'ov.,v,o,«  ,„/r.rv<    /o  rc„isl,n,l  till.. 

"  'M'r..v,.|,..l  ,n(.M,a,.p,  |,v,h,.  L,„„l  T,l:Vs  .W    R  >.  , . 
'''I'    '•    I-'ti.  .s    :."..  as  ,-„||,.„s: 

•''>..'!''  .h!.'r.  :Ms!!'''d"';""    '•''"';"'^'—  •'"  "f  '■>  •'•-•.•«a„oM  Of  ,h.. 
V.TS..  ..la..,.  ,J     :".,,;';:;  :  '"■^'"  r"'^  •'"■■  -">   <»>.  any  ud. 

«a«  ,n  poK...ss,o.  of , .. . ;^'   r";-^-^'"" "; "■■>  ■""- "•••■''<"«  »•- 

'"  )    Hi<ha,dson  V    V..,in>;..,  ixn.  j,  n,  f.  ,  h.  178 
'"I    An   own.r   wl.h    a   p..ss..-sorv    ,|,i..   „       „  ' 

'■■"'" ■-  •' "' -■ '«"'  r;;,„",:/,„:.r ;:;;:„■■ 
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It    is   l.n.vi.lnl    in    .Manitol.a   In    ,l,o    1{,.,|    |'n,,„.,tv     Wt 
Ifs.M.  I!.l:!.,..  I7l.s^.^2.^,,n.iI17,.,.,•„l^,..vs:  '     '      " 

M2,    Kv.ry   , wMtirat,.  of   ti,|,.   shall   1...   voi.l   a.  auan.s,    ,1,..   ,|,|,. 

RNsI.Tii.  ..nd  wli„  oonlmii.s  In  mkI,  o.-.t.i.a.ion. 

H'-i    Af...r  lan.l  has  h,...n  hr«..t:h.  „.„ler  ihis  .W,  .,„  ,i,|„  ...ivrrs.. 
..r  m  .1.  ....a.lon  ,.,  ,h..  „„..  of  ,h,.  r..,i.s,..r,.,i  o«„..,-  si  a  ;        ,,  ^ 

!'>•  an>   I,  n«.h  of  poss.sslon  .„.  r.ly.  .i.,„.lr..d 

o/»V*     !",""  ''"■  "■'  ""'   '""'"'"'"•   i«  '"'Pox'd  t..v  T/„.  /.',„,  /.,„,,. 

r:;;  r -;Lt::r;::;;:'r:,:;:::;,."::,::  ■ 

of  a..>   ,„on.,,«  «,e..r,.d  ,h..r..hy.  This  s.....ion  shall  I...  n.„^:..Z  ';:"' 

If    is  |.rovi.i,.,I   ji,  Saskatuhrwai.   in    Ih,.   La,..|   Till.s    \ri 
1"I7.  s.  (II,  as  f.,||„ws: 

«1.     (I)    Kvery  r..r.ifira.,.  of  ,1th.  shall   I.,  void  as  a«alns,   ,h,. 

■""<!  ac.,„„...d  prior  u,  „,..  „,„.„...„„.  day  of "  ,vn „;,:;";;;;;  ^i;," 

,     ",;';•■"" I'-'I'n.isl.  .ol.n.. 1.V  ,1...  Ka.Ml  U..«is„.v 

A-t.  KSIM'    IIUl....   l-'T.s    L-_>.asioll,.v„: 

..n.  "o.j-;  .;:r.v:::::;r;:.';:.:;'::^;-ir:;  ;;:;:..;i ? """-  ""• 

»...H.  s..eh  c..ru„.;:'r '::::;;;,;;:;■:;:.:-;'•  "-"--•■■  •■ 

'")   Th.-  or.Kinal  of  ih.s  s.-r.h.n  «a«  7  k  t*  K    :   o   V   „   .- 

</'>   Th..  orl„,.al  of  „„s  s.,.,lon  «a«  ,h..  «,a,..,e  mi;;  r.  ;1.,.  «.  c 
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C?.   Aft.r  tl,..  ,s.uHn.v  of  a  cniflcat.  of  Indefea.lble  ,1.1h  no 
.    ,,  ,  ''  °"^'"-'"""  t(.  111.,  ml,,  of  ihe  rcBl«t».rHd  owner 

8liall  b..  a.-,|mr..d     v  any  l.-nKil,  „f  po.s.s..sslon  merely. 

I"  •■'M>  nf  ,!„.  ,,n,Mn,.,s  a  rcKist..n.i  litl,.  „,av  be  fuun<i,.,i 
"1""'  •'  "'!•■  h  i...s«.ss„„,  ,l,ut  IN  f,  say.  tlu.  ev.acn.-o  of  title 

'"'""""•'   ''•^'  ''   '"•'■•-'"   ^ I.vinu   tn   hav..   tlK-   lan.l   brought 

•UMl.T  tiK-  lan,|  till.s  sN.sl.,,,  ,„ay  1„.  ,„..,.,|^  .vi,!...,..  of  aotual 
v.Hblo,  <-onl,„u„UH  arul  u.uli.sturbe.l  iM,.ss,.s.su,r,  for  a  .sufli.-ient 
i.-n,„l  un.|,-r  th..  statut..  „f  li.mtalH.n.s  ^.^,.  I„  .M,,„,t,.ha 
^a.sk,-,t.-lu.uan  ,„„|  Mnfi.sl,  Cnhnnbia,  th-  n-hts  „i  a  ,„  rson 
^^l.■■  IS  ,„  acu.al  p,.s.s..s,s,„„  an,,  who  ha.s  a,.,,,„rr,l  a  till,-  l,v 
P— .■ss,„„  ,r  wl„„  an  application  ,s  ,„a,|,.  by  anoth.T  p.T.son 
to  havo  the  lan.i  bi„uu'ht  mi.i,.,.  ,he  .sy.tem  are  prot..,.t..,|  n-ulw 
th..  statutes  above  mi-ntione-i,  even  in  the  event  ,.f  a  ,.,.r.,n,.ate 
-'<  ""•'  ►"■".u-  .'-aMe.|  .o  .h,.  applieant.  Th.-re  is  no  Mnular 
l'•■..^^su,n  ,n  Alber.a  or  th.  .\orthwe.st  Temtori..,  but  ,„  view 

*'"'"■"•■'""■'■'"'" ^ "■'••""'■  '-'I'm-.',!  on  the  applH-ation  I,  i.s 

-i'""-'<lt  t,.  ,-on,.e.v..  laat  the  appli,.ant  wouhi,  exeept  \n   frau,! 
»H^  su.Mvssful  in  .Mtin,^  h„i:s..lf  rY.ns„.re,i  as  owner  without 
""  ■'[•[-■ttmily  bein«  .^iv.n  to  the  oe.-upant  to  a.sser-  his  r.t^ht* 
'  -      I-  •  'ntario.  wlien-  likewis-  th.-re  ,s  no  provi.sion  .a,    .sslv 
i.f..,-,-tn,^  the  a..,ual  o.-eupant    ,„   ,h,.  ..as.  of  an  applu-ation 
t.^   anoth,.,.  p..,son  for,v^ist,ationasown..,uithanabs.,Iute 
ftl-    Ih..  ap,. Leant    wouhi   ha^..   the  san,..  ,i,ni..ultv   ,n   ..sfib- 
i-ln..^  his  n^ht  to  U  ,....is,en.l  n,  th..  ....m  of  the,.  b..,n« 

:ni  .■|,i\i  rs,.  ,.lai!i!;ui»  m  acliial  p,,.s,sv:,,„   ,/, 

In  Mm.toi,.  ,„!,.,,. .r  ,„  ..  >j  an.j  ,n  S;,sl<,,l,.h.  u;u,  si.b- 
■'"'"" '-'''^'"'^  '  ^"■'"^iH.a,..n,-,„|..;„r,„, I.  ,.,,„, ,.,.,,  ,„.,,. 
'"■"'""  "-""'^'   ■'   I'"'-"  '1-  .nit.ir  an  .„h,,M.  titi.    I..    p,„,,,. 

<y    .:.    Ami.no,,.   ,..,.s    s   u   ,.K    ;:,.,     Hrad.h..w   .     ..au.rson, 

'  '   ''    -"'     " ■■'■   '.'"•"l>.■.nTo^r,„^.S.v.s^..ni,  ,.    1  .1 

■'""»•   '•;»    ■   '.   !■     lU',   i,„.„(K  .Hit,   ,!„.  K.„,,„„n.   ,,.ri«d 
•.•■1^    n.n    ■■•'^•r-i.K.    i|.„    „..,„,,|  ,„,,.,„,„„, .,,1,1,,   „„, 
'  'I  .1.'     ri.-!:'!!    .  riii'l.il  " 

■     1  1 


\.  I 
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Hion.  aiHJ  under  ».  m  „f  tl.r  Manilobi,  statute  it  lia.i  ht  .-n  held 
ibat  a  raortKaKer  ,.a.,n..t  by  leiiKth  ..f  possenmon  acqmvc  a 
trflfl  a«  ittpiinst  the  mort>faKor.  the  ref,'i8tere<i  owner  <.f  the 
i*n'i  no  In  Ontario  the  registration  of  a  perHoii  ;m  owner 
with  an  ab-iolute  t,f|p  and  in  British  (  oluuil.ia  (sut.jeet  to  s. 
22,  *ub-rt.  '_')  the  resfiNtration  of  a  perHon  an  cwner  witi-  an 
ladefeasihle  title  affords  th.  ro^mtere.!  ..v.„or  .si.nihir  protce- 
ti,>n. 

In  Aihert^  and  th.  Northwest  Territories  on  the  ..ther 
hand  tFw  title  of  ihe  re^mt^red  own.  -•  is  subjeef  t„  be  defeated 
by  the  adv«iw  po««^«si„n  -f  another  person,  this  ease  beinj?  an 
inst.inee  „f  the  general  r,.!..  th.it  a  eertifieate  of  title  is  not 
intended  -..  he  a  runtiniiinvr  -harter  of  title  in  favour  of  the 
reRistered  owner  bu-  n,l>  so  far  as  he  m  eoneerned.  a  eertifieate 
that  up..,,  ,is  date  h.    <;,s  th.   rcu'Ktrred  owiier  (v). 


(u)   Smith    V    Nutlotes    Trust   Co.,   1912,  45  Can    sm    t;i8    1 
D  I,  R   698,  afflnti.OK  2n  M.Jf   522,  


(lO   Thorn, 


'•«'.  p.  nn     If.rrls  V.  Keith.  1911.  3  A  L.lt.  222 
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PABT  VIL 

MORTGAGE  ACCOUNTS. 

»  HAI'TEK  XXVII. 

Acv,„  NTiN,.  Hktxvkkn  .M.«t..am.r  and  Mortgauee.         ' 

§291.  Ui«!it  „i  niortKatn.r  to  an  ju-c.unt.  p.  57J. 

§292.  Tttkiiitf  of  BM.rtKaae  aic  unt,  j,.  -)74. 

§293.  lt..„„  „„lu,i»-    ,u  -he  a.-.-..ui,t.  ,,.  575. 

§294  Account,,.-  f      .n„ctKa,f,..r  ,n  ,.os«,.»,,..„,  p.  577 

§295.  Waste  i.y  tiiorttfa».,r  in  pmrn-n^um,  p.  577. 

§291    liight  of  mort,,„.,,.r  to  mm  account. 

\'r,.-.eaiu^  U,r  to,-,>,.l„«ure  ^  «.|..  .,,  „,,  r,.U'mvtu.u  in- 
volve  the  taki„«  of  «„  .,....,„,„  ,,  ,,.,,,^,„„  ^,.,  ,,,,,^,^^^^^  ^^^ 
the  r»»i>rtKatrt'c. 

The  fo,-ni  of  o,Kiorso.n,.nt  w  ,  wo-  of  sua«u*n«  i„  «,  «. 
t.on  for  r..l..„.,„...„  .„,Iu.^  a  ..ia.«,  ..  have  a,.  .«.ou„t  '^..„ 
of  what.  ,f  a„.vthin,r.  i.s  .lu,  .  ,i^  „„„eu»re.  a,.l  the  for«.  „f 
.n..l!..ne„t  for  fe.loniptio,,  .l.r.^,.  o^it  .il  n....es««^-  ,,..,„,„^ 
I"'  lua.le.  aeeoiints  taken.  ,-„Ht«  tax*,:  etc.    <t). 

I"  .■'"  =".fion  f„r  fo,e,-|o.s„re  or  «le.  f  ^[^rv  i«  «  reference 
ns  to  sul,s,.,uent  e.uMunl.raneer.  t.^  jmiement  dm-el.  ,har 
all  neeessary  en.,uiries  I.e  „,,ule.  „«,,„»,.  r^ken.  .-.-,.  ,,,,^ 
He..  an.|  ,f  there  ,.s  „o  ref.renee  t-,.  ^.,.^  i,  „k^  ,„  „,, 
oflieer  s.^rnin^f  ju.i.nnent.  I  f  the  .lof.n.t^nt  *«ute.  the  ^'.ount 
of  the  plaintiff',  eluim  he  is  ent.tk.i  „.  f«^  .4..  .  ,,„„,  ..,  „,^ 
takiii!.'  of  the  aeeoiii.t  {Ir., 

If  the  .nort^a^ee  has  sohi  ,he  nio.-t»««i  ^.„rty  ,„.d*r 
h.s  power  of  «ale.  whether  he  has  boon  ...  :»««,.^  ,.,  ,,^. 


(o)    So.,  ohui.ter  :'f..  A,l,„n  for  H,ri,-mpf„.„    ,2%H 

(6)    See  chat-ler  24.  Arhun  for  h:.r,rh„ur,   „r  .^.y,  |;:.-j« 


'fmt 
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fh.>  mortjrairnr  may  l.iii.u'  .-i,,  a<-tic.n  for  an  aorount  and  to  re- 
n.v.r  111..  suipliiN  ill  the  haii.is  „{  tli,.  niorf-a-or  Ic). 

^'-.^2.   TfikitKj  tif  innrtiiini,  aninnit. 

''''""  '"■'"■ •'"-'^  ">'  'I  n.f..ivii..,.  ar..  trMv.-ri,c,l  in  (Hifario 

bv  nil.s  4(12  to  4.-,').    S„„,..  „f  ti„.  rulos  ..siu'.-ially  rolutins  to 
the  fnk'nif  "f  accountH  arc  jih  fiillowH  ((/)  : 

411.  Tl...  masf,T  may  cans.,  paril.s  lo  b,-  .xamln.d.  and  to  pro- 
d.ur  books.  pai..-r8  and  «ritlnK8.  as  h.-  Iblnks  fit.  and  may  det.  r- 
mmr  «l,at  books,  papors  and  url.ln^s  ar^  u,  I...  produc.d.  and  when 
and  how  i„„B  ,h..y  ure  to  h..  1,  f,  ,„  his  otlir..;  or  In  ras.^  h.  doot 
not  dr..m  It  n..,vssary  that  such  hooks  and  pap.rs  or  urillnK.,  Bhould 
1..  l.ft  or  d..pos.,..d  In  his  oin.v.  h..  may  ^Iv,.  dir..,tlons  for  the 
ms,.,.r.|on  th-nof  hy  th.-  parlies  r.„„lrln«  .1...  nam...  a.  »„oh  .„ne 
and  In  such  iiiann.  r  aa  \w  d.vms  r.\p..di..nt 

417.  .  n.r,.  .m  a.coum  ,s  ,o  1,.  ,„k,n.  il„.  a.rountlnM  panv  an- 
.^-^s  th.  mast.r  othrrwi...  ,ilr.  H.^  .shall  hrlnp  in  .h-  san...  In  debit 
and  cn.dl,  lor,,,,  ^..rili.d  by  atlidaMt  Th-  It.-m.s  on  .ach  s,d-  of  th*- 
acoiint  shall  bo  n.nnh,.r..d  .•ons..cativ..ly.  and  Iho  arcoMnt  M.ail  be 
r.t,  rnd  to  hy  ,1,,.  allldav,!  ,us  an  .xhlblt.  and  shall  not  bo  antiox.^ 
till  rpto 

H8  Th..  ma.sl,  r  ma.x  dlri.,t  that  In  takip..-  accounts,  tho  Imoka 
or  a..., ant.  ,n  «l,i,h  th..  a<....,anls  r..„u,r.d  to  h,.  tak..n  haw  h.^.n 
k.pt  or  any  of  ,hom.  1,..  ,ak,n  as  ,.n,n„  Uuu  .-Md,  m-o  of  th.-  truth 
of  th.-  inati.-rs  tin  r.  in  contain,  d 

1H»  l:.f„r,.  i.r.uv.d..,^  ,„  ,h.  iHarlnu-  and  d,!.r.„lnin«  of  a  rcf. 
■r..,.-...  ,h,-  ,„as„  r  may  app.,int  a  da.,  for  th.-  parpos.-  of  .nt.  r,n.  mto 
'"■  a.-c.,„n;s  and  in.|Mri.s.  an.i  „,ay  d.r.ct  tl...  prodan.on  and  In- 
sp...lon  of  voach.rs.  and  f  d...„,..d  prop.,  tl...  cro.ss.,.xa„.iua„oa  of 
..  acn.antin.  party  on  his  atlaiaui,  uith  a  U.-u  ,o  a.c,.r...inin« 
«liat  is  adn„i,.d  an-l  what   ,.  com.st.d  h-w.-.n  th,-  „artl,.g. 

Th.-     lii.iitL'aw'.w  n,a>        ■suf.-haip'.  ••  aii.l       •  i  .l.s.fy"    ( ,  ). 
Thrv  i,.niis  |,a\,.  he,.,,  ,|,.tii„.,l  .is  tnllow.s  (/i; 

(.'    H.at,)  ..  (.Vonm.r.  tKSt.  ^>  ().,:.  T.'?!,  717.  K..dd,ck  v   Triid.rB 
I  ank  of  (  anaaa,  \s'r:.  -  O.K.   14'.;   Sl,..pard  v.  Jon-H.  IshJ.  Jl  ih  I. 

id)   S..,.  also  th..  r.,;.s  r.iatinK  to  i,.ortKaKr  actions  srt  out  io 
chapt.r  L4,    t,',„n  f„.  /•.,/.,;„.,„„.  „r  .v,„,,  |jj;..,   .,nj  ^4, 
('  )    In  re  W.bb.  Uiml).  rt  v.  Stil,  \\w^\  \  cp    73 
(.'>    I'itt   1.  rholiiio-dcl.y,   1754,  :'  Vcb    Sen.  f)65. 
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(I')   T.,  tak..  a.-.oMiii   of  r.hls    ,ml   pn.tit.s  r.o  ivd  or  wlo.h 

'""    '"■     ^*'""l    ■"■■^1'"    '"■    <l'la,il,     M.i,!,,    !,,.,,    |„.,.„    ,..: 

((■»    To  sii  (H'cupailon  nnt: 

«n    To  lak..    Ml.,,  ,.:,„„„,    n.n.s.sary    r.|.alrs.  a.i.l   laMlii^   im- 

ITov,.M,<.nts.  and  comr  and  otli.r  .xp.  i,s..«  ,.r..|.,.rlv  ,n.  ar- 

r<il   oih.rv,  is,-,  or  .laini.d   t,.  Ii,    so: 
''I    To  Miak.-  al!  just   a!lnwan<v»; 
'fl    To  ri|„i,t  .sri'^i-i:  "IriMMiitancs; 


I*  I  As  tii  a  Mliailal!,)', 
'  I'i  i'liiiilfi 
l.",)>;a,l,   Ixs!!     Ill  ()  ivi;     jsi; 


'or  a  follai.  ral  advanlai;,-.  s. ,.  chain.r 

I. "I'll   \lf 1 1,1,11,   ,.,   ',:,,, uifi,  KL'i; 
in  w,i,  i  i 


_  '-•  'Jralian.  v  lirit.sh  Canada  loan  and  Ins.suo.ni  Co.  IHMH 
1-  .M  Iv  -U:  ,r  In  r,.  I,,.s|l,..  i^.sii,.  v.  Kr.  ncli.  ISKH  :'1  (  h  It  ",-• 
Falrk.    V    S,„lli^l,   I„„„r,al   In.siiran,-,'  <».   Ixm;.  :i|  ci,.!..  :7.4  ' 

in,    S,  ,•  ,|ia|.N  I -'S.    \l„il,,,i,,,.    ,n  /•„.,,„  Mooi. 

(")    It  will  u.  n.rally  1>.   m  it„.  <as,.  of  a  iiiormaL-.  ,•  In  i,„.v.s..ssl,.n 

thai  I  ,..  „rowsions  of  ,!,ls  nil..  «,ll  (,.  a„ and  .h.-v  will  1...  dis- 

rass.d  ,n  ..|.a|..,.r  ;'s.  s:(..:t.     s...  also  chapt.r  ,1..   C.si,    jr-l 


«-'':i    'IKMs  iNci. 


II)i:i)   IN   -IIIK   Accocvi- 


(K)   Ami  I.  ii.rall.v.  ,n  lakliit  lli 


and  iiiMirl  as  jo  all 


"■  '"<<'"'"fs.  to  In.n.lr. .  juljiiilK,. 


III. 


i'liii'  had  t).i  n  Mii.cifi 


Muiit.Ts  r.  laiint  tli.r.i.,.  a.s  fiij 


•  ally  rrf.rrcd. 


Iv  ax  If 


yy.u.  .1, 


I II I  in, I   I, 


I  'ill  iiiorl. 


Iiii/iii-  1,1 


^<>   I"I1U'  iis   thr   liioitif; 


'II-  lliiclr 


'l."if   "I-   ;,|,y    |„.rs<,|l    Ix.lilillC    1 1 


iim  rciiijiins  in  |ii 


tr  iliiiiiiL'li 


""""'  '"  "'<■  ' U'.iLT  .•nithonzintr  1 


"<M'ssl..||.  .■ithrr  l.v   viltlir  „f 


"'<-ailM'  til 


ir  hiiii  f.i  il,,  s,,  „,,,i[  ,|,.|j,|,|, 


sriiji   (/,  I.   I 


'■  ninrtu'ai.'.v  ,rfr:nu^  I'n,,,,  .|isti,,|.,„i,  | 


"•  K  rntilli-.l  I.)  th 


illKl    III'    Is 

li's  I 


II"'  ^ii'i-iiiiiilalilc  t.i  il 


IIS    |HISMt"- 

"•    "H'»   .Mill    l-rnlits  ,,r    ||„,    |„,„| 


'■''••l^'''l    l'-l"l-   to   II,..   1i„„.    „|,.,„    ,, 


II'  iii.irl!.Mi.(.c  I'm-  ii'iiis  iin.l  |, 


Kl'SNUlll.    ,.V(.||    tlioiiui.    ,1, 


!•■  IIKll-tCJIl.',.,.  tiikcN   \,„s- 


TliiiN.  a   iiiiiiii 
l"''V('iii  III..  Ill,, Hi 

'■"III!,..     ,,l'     Illl.sillcS) 


<•   SC.  ■i>-il\     is   .|.li,-i,.||t 


if  a   fi 


"/!• 


••"  ii'i'l   I'aiiiiiiii.'  sliH-k   uill   i,„t 


l'i-"ii'  s.tliim  111''  stiM'k  III  II 


I''  "I'llinarN 


illMll 


.iinl   a    iiiLiU 


II'-'    Inr   th.-    |>li.cf..,|.s 


airor   |v 


fl. 


i'iiti\   III'  t 


"'  iiiiiilifai.'.'. 


■I!    .il'lti'   , I, ■fault   ami    ImI', 


On  III,.  ,,,|„.|-  ||,.,,„(  ,1 


f.ir 


■'»>>    "i"ii.'.\    s|„.„t    |,v    |,i,„   „„    ,1 


"   I'  lll,.\.-   Ifl'.nvillsr  ITOIIS    (.>!. 
"■    "•''-'ill.'"!-    IS    not    '.Mlitl..,|    t„  ..,.,.,|it 


linivcniints  ma,!.'  In   | 


!'■  iii"i'iu:air<,|  laml.     h 


mil  arc  sini[ily  in 


ii'-'i'.  11, if  in 


"""I  Mii>.|...-t  II,  th,.  ni.,rtt 

"li'l'T  111.,  niislak,!,  I,..|i,f  111,,,    ,1 


llT'lMlncllts  ,111    his 


il'iov.in.nts  ma. I..  „u  Ian, I 


K'  l.iii'l  is  his  ( / 


in. 


i^f>:'    Wii^f,   I, 


'f   nnH'ttfthi 


A 


lll"ltuMi;,i|'    ill    |„,sv. 


li"t    lialil,.   I 


'<•>'  III   jinw  . 
iss'uin   ,,f   111, 


"    till'    IIIlllf.^Mir 


-'"I-   I'll'  all. 


ni'iil>;ai.'('il    |>i'ii|,(.|t \    i 
"IIIU    III."    |l|',.|M  il.\     tn   «!(' 


(II)    Ah   i.)  ih.    ritl 


iimrltaL',. 
rivlils  iif 


till    of    |., 
X''<'  rliaiitir   L'_',     |, 
il  iimiiKaL'.ir  In  i.oss.  ^ 


'ss,  ssl.iii    a;,    I,,., 


,/    l: 


W'''ii    niorl;;aj;(ir   and 


I'/)    Kx  imn,.  \Vil:«iii,    is 


slilr.    llankInK  <i 

I**'':'.  !'  vvn. 


V.   Miillan.   1SS7 


1.    ff     ii.l:' 


""'"""""■    i'V:       A^    t..    th.. 


•;(i^ 


IS    lit' 
■Il  1".    i:   :    Wal. 


Vnrk 


(')    Nallonal  M,  r 


(")   Kx  iiari..  N 


fan'....  Hank  v    fi 


ni.Il    KM. 


"Ion,.   \I,.,<a(!t!l,    l!i..T|< 


r  V.   Ta>lii 


ps<»  .   IHMI    5  g  Ij  I,     1^- 


r.'  I'hIlKiis,  isxfi 


(M    HIkIi>|)  v.    ),)ss    11».  :..  ;t  < 


>      If      ft!. 


■I 


Hi 


it 


678     rilAlTKIi  WVII.    .\<«oiNTi.N,i   IIKTWKKN  I'AUTIES. 

tpriotiil.-,  Iiiit  ho  iiiiiNt  not  ..,„m,iii  jitiv  ;,ri  uhirli  iN.I.-Hfniptivr 
r   p.nnmi.'nlly   ii.jiirioiis  \hvv,-u,.   if  tlu-  wvuiify   \s  irisnili 
.ioiit  or  will  1...  r.(„i,n.l  iiisiilliri.nl  l..\   such  ;ict   (m). 

Thr  mort-iK-o,  IS  not  .nliil,.!  i„  |i,k,,  ,,,,,.,  „,■  ,,„,  ,„,„.,.|. 
tanoc  l.y  ,  utliiii;  t  „.l..r  opmiii-  miiHs  .t.-,,  I.iit  „s  far  as 
the  ,.o,„m..M  hiw  i^  ,,„„...rM...|  111,.  oi,l>  r.'n...|v  of  ih,.  inort- 
untiix-  \h  to  tak,  posN,.sNio„.  |:.,„i(y  has  iniprnvnl  an.l  ,a- 
fon.1,.,1  th.'  i»orl-ai.'....'s  ,vw>■.i^  h„t  u-ratits  ihr  r.TOO.ly  only 
«h»M-,.  tho  offrpt  o(  fh.-  in..rtu'ai.'ors  a.-ts  is  to  imperil  lh<.  s.- 
furify.  It  will  not  interfere  unless  the  s,.eurity  is  seani>  or 
«ill  l.e  rpn.lere.1  s,.anty  l.y  the  uasto  in  .|UeNtion.  nn.l  ev.n  if 
th- seeurity  isseanly  it  will  not  interfere  if  the  waste  is  n.el 
ioratin-  waste,  that  is.  „f  .,  kin.j  «l„eh  increases  the  value  of 
the  pro|ierty  (  c). 

"■  tli<-  !'-rso,i  in  possession  „f  the  nu.rt..M..'e,|  lan.l  eon.nii.s 
wast..  M,  as  to  i,„p,-,  ,1  the  security,  as  l.y  eultinit  stan,|inK  tun- 

her,   he   is   liable  to  : nt   therefor  to   the  inorttraL'.r,   and 

wh.re  there  is  no  evidence  of  t,a.|  faith  th.-  injury  artuallv 
Nusi,.,ine.|  l,y  such  „aste  is  the  measure  of  ,lama!.'..s  ,„•,.    The 

''■■'''''''>    '"  ■■"••" '•    "•   "ol    usually    important    in    the  ease   of 

the  mortuatjor  himself  as  he  is  almost  always  perso.mllv  liaNe 

for  the  whole  mortcaw' i.t,  hut  th,.  mortunifee  has  also  the 

tntrht  ofeompellu..,'  a  purchaser  „f  the  land  or  sul.s..,|uent  m.„  t- 
PMUee  in  possession  to  account  for  waste  eommitle.l  1.x  hmi 
(r)  or  ..f  ohiaininir  payment  from  the  pureha.ser  of  tiini.er 
Hold  and  removed   ,./i.     The  rcnstralion  ,.f  a  n.oit.,-a,M.  eon- 

(«)    Indian  Transfer  of  Pr..„..r,.v   Ac.   iss.-.  s,  cr,  m  A|.,...n..lx 
MI.  lo  Strahan.  I^iw  of  MortKaucs,  :>ml  cd  .  ft..  2L'S  4. 

(r)   Strahan.  Law  of  Mort.aKcs.  Jnrt  cd  .  ,.,.    i:,.  4r,.ir,     Kin.   » 
S.nl.h    ,H4n.  ,  Hare  ,,,.  ,s  K  r.  r-S;    Wafer  v    Ta.v.or.  ,Sr.2.  9  1,    F 

01.  nr  '        "■  ''•"•  '  ""  "•"•    ''■  """"  '  "•■"^■""'>-  "•«••  •' 

("  )  .Mil^an  V  Iturlon.  is;.;,  21  Cr.  1 :!  1 
<<■)  .MeU.od  V.  Avey.  JSS8,  It)  OR.  365. 
(11)   .SrotI   V.  Vo8biirc.  1.S.SII.  X  ()  I' tf.  ;!.!«. 
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..i.....  no,i  .  of  ,ho  „,„rt.n.e  ,0  „  «ubso,u..nt  puroha^r  of 
t.mbor  K,„,Hi,n«  o„  lan.l  in.lu.l...!  in  .ho  .n.rt.a^o  (:) 

Tho  mnrt...«oo  i.  entifl.l  to  an  injunotinn  r..Htrainin„  the 

penl  the   ..-nnty    ,„,.      S„,.h    „n  injunction    mav    also   be 
KrnnM,„,ho„„i,„fan.x.^„tio„o,x.<iiturfft).     ' 

(«)   Mclxnn  v.  Rurton,  *upra. 

(a)  Parrant  r  I^vHI.  ,750   3   .„^    -,«. 

Mci.„„  V.  ,„..„„,  ,„p.„,  Moi::;^ ;  AvI;  ^'r  '"""■•  •"'^•- 

(6)  Wuson  V.  Carpenter.  Ig67,  1.1  Or.  329 
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JrORTOAOKK  IX    PossissiON. 


ISilH 


§301.  Wheji  ni()rt)i!ifjroi>  is  dccinod  to  ho  in  jxissc^s.sion.  p.  580. 

§302.  Rifrhts  of  niorlfiajrce  in  possession,  \>.  5^2. 

§303.  Rifjht  to  ipinilmrsenient  for  expenses  ineurred,  p.  .')84. 

§304.  Obligations  of  mortfiasjee  in  possession,  p.  588. 

§305.  Lial)ilit.v  for  oeeupation    rent.  p.  58!). 

§306.  Liabilit.v  for  rents  and  jjrofits.  p.  5!M. 

§307.  Liai)ilit.v  for  waste  or  deterioration,  p.  594. 

§308.  Manner  of  taJsing  aeeounts,  p.  595. 

§301.   WJun  iiiortyafji  c  is  dicmal  to  Ix  in  possession. 

A  mortsragec  takes  possession  {ii)  when  he  deprives  the 
mortfragor  of  the  eontrol  and  management  of  the  mortgaged 
proi)erty.  If  the  aetiial  oeeupant  is  the  mortgagor  or  a  ten- 
ant under  a  lease  from  the  mortgagor  made  after  the  mort- 
gage, the  mortgagee,  if  he  is  entitled  to  posse.ssion,  ma.v  take 
posse.ssion  hy  e.jeeting  the  oeeupTiit  (li).  If  the  oeeupant  is  a 
tenant  ini<ler  a  lea.se  whieh  is  paramount  to  the  mortgage,  the 
mortgagee  may.  if  he  is  entitled  to  [lo.ssession  as  t)etweeu  him- 
self and  the  mortgagor,  take  possession  hy  retpiiring  the  ten- 
ant to  pay  the  rents  and  profits  to  the  mortgagee  or  his  agent 
instead  of  paying  them  to  the  mortgagor  ic).  The  mere  faet 
that  the  mortgagee  intercepts  the  rents  and  profits  after  they 
have  been  paid  by  the  tenants  to  the  mortgagor's  agent  does 
not  take  the  moitgaged  property  out  of  the  mortgagor's  eon- 


(II)  As  to  the  rlslit  to  possession  as  between  mortgapor  and 
mortpagee,  see  chapi.r  i;2,  Action  for  Possestion.  |212. 

(6)   Sep  chapter  15,  Lrssre  of  Mortgaged  Lnnit.  §141. 

(r)  .\oyes  v.  Pollock.  1SS4,  :!2  Ch.l).  53,  at  p.  61.  See  chapter  15, 
8142,  as  to  the  right  to  require  pa.vment  of  rent  by  a  tenant  under  a 
paramount  lease. 
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trol.  "Ill  order  to  hold  that  a  mortnanet'  not  in  actual  pos- 
wssion  is  in  receipt  of  the  rents  and  profits,  in  my  opinion, 
it  oiit.'ht  to  lie  shown  not  only  that  he  ^ets  tlie  amount  of  the 
rents  paid  hy  the  tenants,  even  althouj^h  he  i;ets  their  eheipies 
or  their  eash,  hut  that  he  receives  it  in  such  a  way  that  it  can 
be  properly  said  tiial  he  has  taken  upon  himself  to  intei'ccpt 
the  ])owcr  of  the  niortt;a<;or  to  manajre  his  estate,  and  has 
himself  so  maiuifjjed  and  received  the  icnts  as  part  of  the  nian- 
ajreinent  of  the  estate."'  {(I , 

If  a  iierson,  thoufjh  in  fact  a  morttra>;ec.  enters  into  pos- 
session of  the  rents  and  pi'otits  in  another  character,  he  can- 
not he  charifcd  as  a  inortfiafiee  in  |)ossession.  His  rcceif)t  of 
the  rents  and  profits  in  the  paiticular  character  of  niortfiafiee 
in  possession  must  he  distinctly  established.  A  pcraon  who 
purchases  a  property  from  ;..  mortfiasree  and  goes  into  posses- 
sion, supposing;  himself  to  be  the  owner,  if  it  afterwards  ap- 
pears that  he  is  not  validly  clothed  with  that  character,  but 
only  holds  a  lieu  on  the  property  in  vir  ue  of  the  money  ad- 
vanced by  him  on  the  sui>posed  purchase,  cannot  therefore  be 
so  treated  as  to  make  him  liable  to  I'cnder  accounts  as  an  or- 
dinary niortjjaijee  in  possession.  It  is  essential  to  the  creation 
of  such  liability  that  he  should  have  known  that  he  was  in 
possession  as  mortfraj;ee  (f ). 

So.  where  a  niort!.M(ree  acted  as  owner  after  final  order  of 
foreclosui'e  rcfrularly  obtainecl.  and  the  foreclosure  was  after- 
wards o])ened  by  the  court  in  the  exercise  of  its  e(piitable  jur- 
isdiction, it  was  held  that  prior  to  the  opcJiin^r  of  the  fore- 


I 


((i)  Noyes  v.  Pollock,  1884,  32  Ch.D.  53,  at  pp.  61,  64.  The  ap- 
pointment of  a  receiver  by  a  niortgaKcc  otherwise  than  under  stat- 
utory or  exi)ri'ss  power  to  appoint  a  receiver  will  constitute  the  niort- 
saRie  a  niortsapee  in  possession.  See  chapter  32.  .\i>tt<nntmi'nt  <>/ 
Rcifivrr,   S354. 

((•)  Parltinson  v.  Hanbury,  1867,  L.R.  2  H.L,  1,  18  R.  C.  411;  cf. 
Carroll  v.  Robertson,  1868.  15  Or.  173  at  p.  176;  Fawcett  v.  Burv.ell, 
18811.  ;;7  (jr.  445. 


I 


682        CHAPTER  XXVIII.  MORTGAG'  ..  IN  POSSESSION. 

Closure  the  mortgagee  was  not  charge-    ■;  as  a  mortgagee- in 

possession-as  owner  he  was  under  no  obligation  to  repair  or 

keep  up  buildings  or  to  obtain  tenants  (/). 

So,  if  a  mortgagee  enters  into  possession  as  tenant  for  life 

or  as  purchaser  of  the  eciuity  of  redemption,  or  as  trustee  or 
agent  for  the  mortgaKoi-,  or  in  any  character  other  than  that 
of  mortgagee,  he  will  n.,t  he  chargeable  as  mortgagee  in  pos- 
session (g).  Generally,  however,  a  mortgagee  who  enters  into 
possession  will  be  treated  as  mortgagee  in  possession,  and  be 
chargeable  as  such,  though  he  calls  himself  trustee,  manager 
or  age:it  of  the  mortgagor  {h). 

A  mortgagee  will  not  be  liable  to  account  as  a  mortgagee 
in  possession  merely  because  the  mortgage  contains  an  attorn- 
ment clause  (»■). 

Even  if  a  mortgage  is  in  the  form  of  a  conveyance  with  a 
trust  for  sale,  the  mortgagee  in  possession  is  not  an  express 
trustee  of  the  property  for  the  mortgagor  within  the  meaning 
of  the  equitable  rule  that  time  does  not  run  in  favour  of  an 
express  trustee  (j). 

§302.  Rights  of  mortgagee  in  possessio7i. 

A  mortgagee  lawfully  in  possession  has,  generally  speak- 
ing, the  rights  of  any  owner  of  land  for  the  purposes  of  the 
duo  management  and  prcsenation  of  the  property,  subject  to 
the  liability  to  redemption  and  accoinifin-  ,/.  i,  but  apart  from 

(f)    Williams  V.  Box   (nn.  2).  1!)1.!,  24  .M.R.  31,  15   D.L.R.  261 
<.!»   Kensington   (Lord)   v.  Hoiuvri,.,  1855,  7  DeG.  M,  &G.  m, 

(It)   TriniloRton   (l^rd)   v.  Hainill,  ISIO,  l  iJnli  &  r.  377, 

(M    -Stanloy  v.  Gnind.v,  m:\  22  Ch.D.   178,  3  R.C    Sfif.-    see  also 

cliapf.  I-  r;3.  Attm-nnnnl  mul  Ih.Unss.  §3i;2. 

(;)    In  re  Alison,  .Johnson    v.    Moiins.v    1K7't    ]]    ci,  n    ..o,.    „- 

Ashwonh  V.  Ix)rd,  1KX7,  .-Jii  <  li.l).  515.  '  ■  ->    .    li. 

,1      /Vr^%'"   ""'■"""''"«    ^■"•n.lly,    s,r    cha„t,.p    27,    x„i.ra;   as    to 
tlio  I>at„l„y  tor  wast,,  or  d.  h  >  i„r,-,Uon.  .s,.-  §3o7,  n.f.a. 
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express  or  statutory  authority  he  cannot,  without  the  mort- 
gagor's couseut.  make  least's  whieh  will  be  binding  on  the 
mortgagor  after  redemption  (0. 

The  mortgagee  is  entitled  to  take  the  rents  and  profits  by 
virtue  of  the  legal  ownership  or  equitable  interest  which  the 
mortgage  confers  upon  him  (m).  The  rents  received  by  the 
mortgagee  are  applicable  in  the  fiist  instance  to  payment  of 
the  current  outgoings,  such  as  rents,  I'ates  and  taxes,  repairs, 
insurance  premiums  and  the  interest  on  prior  encumbrances 
(n),  and  the  balance  is  then  applicable,  firstly,  in  payment  of 
interest  on  the  mortgage  debt  and  on  expenses  of  improve- 
ments and  other  expenses  which  the  mortgagee  is  entitled  to 
add  to  the  mortgage  cjbt  (u),  and,  secondly,  in  payment  of 
the  principal  and  of  capital  expenditure  added  to  principal 
(p).  Where,  however,  a  mortgagee  in  receipt  of  the  rents  and 
profits  sold  goods  to  the  moitgagor  from  time  to  time  and  the 
lat*er  upon  a  settlement  of  accounts  assented  to  the  rents  and 
profits  being  applied  first  in  payment  of  the  account  for  goods 
sold,  it  was  held  that  an  encumbrancer  whose  rights  accrued 
after  the  settlement  could  not  complain  of  such  application  of 
the  rents  and  profits  (q). 

A  mortgagee  taking  possession  of  the  lands  is  entitled  as 
against  the  mortgagor  to  all  growing  crois  and  all  produce  of 
the  lands,  and  if  possession  be  lawfully  demanded  by  the 
moi'tunireo  any  person  refusing  possession  may  l)e  lesti'ained 


(7>  Chapman  v.  Smith.  [l!>(i7J  2  Ch.  fl7;  spp  also  chapter  15, 
Lrssfi-  of  M'irtijng'-(1  Land.  §144. 

(m)  Coikbiirn  v.  Edwards,  1881.  IS  Ch.D.  44!».  at  p.  457.  See 
also  chapter  15.  §§141  and  1  tLV 

(n)   Roiiipas  v.  Kiiiu',  ISKC.  ?,?,  Ch.D.  279. 

(o)  .\s  to  the  right  to  reiiiiburscmcnt  for  cxpi'n.scs  incurrid,  see 
§ROS,  infra. 

(/))  21  Halsbiiry,  Laws  of  Eimhmd.  vp.  If.',  107.  As  to  tlu^  lia- 
bility lo  ai>('i)nnt  for  rtiits  and  profits,  sec  §"0*'i.  infni. 

(•I)   .Mitclioll  V.  Saylor.  1901.  1  O.L.R.  458. 


584         rHAPTKR  XXV.U.  MOHTUM^KK  IN   POSSKSSION. 
'■••'"'"•""i".  ,...,.. ..,„.„,., I,..  ,.,.„,.,,.:.      A, ■,.„..,.,•„,„ 

"^"''" '■""•'•""-'  -"•"•l>^-^--.linv„U.,„uh..,v; ,„„,,, 

''''•''■'7''l'''-'--n,..,..pn,,  .,•^.,|..n,,,n,,n^.,,,,Ml,..n,,;^ 
7""■;'""■'•     ""■-'■'--•  —  „„.„.,      :„.  ,n„.,...„l„. 

"'"'"'  """■'^"^'•"  '-"'i'l-1  '->  'I-  —n.  ,.„,,s  .s  „.,ins, 
V!"', ■""•""■"^''-'■'■"■•'i-lan,i,.-.      A  „„„■„.„,,  „•„, 

"'■"""";•'■'■"'■'''"""•'"-'"■"  "-■^'"- t  a,    sntlVn,,,.....  an.l 

'•;'--'  '■y-ivi.U.,.ha,.W...,,,1..,.,  ,,,,,,,,, I,..  ..n.,,s,.,,MtV,.. 
;""  """■"""  "'""•  ""■  '••'••""■'  ■"-■'-     '■  -o  .h..  ,.,..,i;„|i,...  .„• 

I  Mr  lll(MlLra"'(M'  (if  t  hii   I'll!  I      ,  1    ■      . 

■-^'•.ssi„„nni„.  Ian, tor,.  tl„.  ,.,.„,,  is  har- 


li;is  ciilcnii  into  |io 

M'Stl'd     (/ 

If  t 


'■  I"-"l-''y  .•ov...v,|  |,v  tl„.  n,o,.,.a«,.  in,.l,ul,.sa  husi- 

"""';"■'■""'""" '^'-  -•"--' ■!  I.mnis,.s, In.  ,n,,.t., „ 

-.■n,:,...l,o,.a,.non,l,ohnsin..ss,o,.a,vas. i.l..  .inj  .iinl 

f  -.  .1,,.  nann.  of  ,h,.  ,Ho,,.a.o,.  foMhat  purpose  so  tha,  .ho 
l'-P-'':--y  .,,.  sohl  as  a  .oin.  ,.on,...n,.  but  tho  .uo,.,.a..... 
-  '-  l-''l.-  <'.r  .ross  n...l,...n...,  ,n  „n,na.o,„ont  (.).an.l 
-'I' 1...  ,MTs,,nall,  liahh.  upon  n,.u  ..on,ra,.,s  n.a.h.  I,y  hi„M  r). 

•■  Wh,.„  ,l„,i„j,  „„  ,.onti„„a„.M.  of  ,h,.  nnirt.Mire.  .ho  „n.rt- 
^ra^oo  ,ak,.s  possession  of  the  nn,rt^a^...l  proper.v.  ho  ,„av 
spi^n.l  siioh  iiiMnoy  as  is  noo..ssai->- 


(I)    Moor.'   V,    Shell, .V,    l\s:!     s    \,,.,    (■•,«    •>o.-.    i. 
1^7''.  12  Ch.I).  SIJ.  •'■    ''■'""•'"  V.  Villar, 

(•s>   '.■aiacron  v.  Cihson.  ls\;i.  i;  o  [;    oo^ 

(')    IlI<)oiiiti,ld    V.    Hi'llvir,    IS,..-,     •'■,()  \  p     .,...,     ,    . 
l.UK.  l,>,an  iiiui  SavitiHs  To.,  Iss],   k;  l' C.K.   ni  " 

'lO    Cook  V.  Tliomas.  Is?.;    '^  yv  R    4''-     ii,..,r., 
1)    IS.U     r  ii,.,v    •!■'„     »  t  liaplin  V.  Yonns  (no. 

".   'V,4.  „.,  n,-,u.  :!3(i:    \\r:m«  v.   l),.nha,n.  isn.;.  l'  Y.  >«,  v.  Kx.  117 

(n    ISinnm  lioiilt,,,,  and  llayuaid  v.  Pull,  |is;ir,|  1  Q.R  -;,;. 
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lilt    Vi<\-  lilt'  due  iiiiiri.iiiciiiciit  of  the  [)ri)|M'ity  iiml  tlic  rol- 

Ic'-lidii  (if  tilt'  i-fiits  iiiid  imifits  tlicri'iii"; 
ilii    F(ir  its  pn'scrviitioii   I'nuii  (li'stnicticm,   I'liriVilinc  „y 

Sillc; 
li'l    l-"(pr  sii|i|iiiitiii'j-  till'  liiiiit;;iiiiiir's  titlr  td  :  he  |irn|in'tv-: 
((|i    l''iii-    iMiikiiii.'    his   ciwii    tith'   ihci't'tii   •iiKid    imaiiist    the 

llloltl.'JIS'.ir; 

Ci'i    When  the  iiKirt'.'jijrcil  iiropcrty    is  .-i  nncwjihl.'    iciiso- 
iiiiltl.  t'oi'  tile  r'ciit'wal  (if  till'  louse: 
.•111(1  iii;iy.  ill  the  jiliscnci'  tif     (•(iiitriict  to  the  (•(nitniry,  jidil  such 
iiunicy  t(i  the  iiriii-i|i;d  moiicy,"  with  iiitcrcst   [  ir  t . 

Ill  Ontario  it  is  provid-d  l.y  rule  41(1  that  iiikIci'  an  (irdcr 
(if  rcfcrcnco.  the  master  may  take  intii  aecdimt  necessary  ic- 
iwiirs.  and  lastinsr  im|«r(ivemeiits.  and  costs  and  other  expenses 
pi-'perly  incurred  otherwise,  or  claimed  to  lie  so  l.r). 

A  iiiortj,'a!j:ee  in  possession  is  entitled  to  credit  in  his  ao- 
eoiiiit  of  rents  and  prolits  for  payments  proiierly  made  for 
p.irposes  incident  to  his  possession  (i/).  In  the  ease  of  suli- 
ftantial  repairs  and  iinprovcments,  the  morts,'a^ee,  in  order  to 
cniille  himself  to  reimliiirsemeiit  for  money  expended  liy  him 
ii'iist  tstahlish  either  that  the  moi't<ia!.'or  a^'i-eed  to  the  ex- 
penditure of  the  money  (whether  exp.essly  or,  after  iiotiec. 
1>.\  acts  (lei,  i-oiy;  ac(|iiiescence).  or  that  the  outlay  was  a  rea- 
sonable one  i.icreasiiii;  the  selling'  value  of  the  property  or 
necessary  for  the  purpose  of  kcepinfi  the  propert.\-  in  a  jiroper 
state  of  repair  (:). 


if! 


(I'  ).  Indian  Tiansf.r  of  I'ropcit.v  Act.  1SS2.  s.  72,  (HKiicd  in  ap- 
pcMciix  III.  to  Strahan,  Law  of  Moii,i;uj;es.  2nd  ed..  pp.  22S-rt.  As  lo 
inlticsi  on  Plonc.v  expended  by  the  niortsiVaee.  sec  Eyre  v.  Ha.uli.s. 
1S7fi,  2    "h.D.  US.  at  pp.  lfin-1.  IS  R.C.  nSf),  at  i.p.  3!iS-4nn, 

(r)  The  whole  rule  is  ((noted  in  ohapter  27.  k  ruiiiitiiiit  lulirrin 
Murlfiiiiiiir  (}>ul  Morlp/if/rr,   !i2!l3. 

(11)  White  V.  City  of  London  Brewery  Co..  lSS;i.  4l'  Ch.D.  237. 
(J)   Sandon  v.  Hooper,  1813,  fi  Bcav.  216:   Paul  v.  Johnson,  ISfifi, 
12  Cr.  ■17!:   Slicp.-ird  v    .Tnnr=,  1xsi2.  21  t'h.n.   1«9.    Hcadrr.snn  v.  Ast- 
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Wlieiv  the  inoi'tKaKce  in  j.osscs.si.,,,  had  planted  fruit  aud 
ornamental  trees  suitable  for  earryinK  out  improvements  com- 
rncnoed  by  the  mortwKor,  he  wuh  allowed  the  cost  priee  of 
the  siin.e  ;iim1  a  reasonable  amount  for  care  and  cultivation, 
but  nnt  the  value  thereof  at  the  time  of  redemption  ((/).  A 
mortj.'a!,'ee  in  possessi,,,,  „f  a  frrist  mill  and  other  property 
ereeied  a  eardiuf?  and  fulling  mill.  This  was  disallowed  to 
hini  as  i.einjr  an  improvement  that  a  mortgaKee  eou'  -t  make 
without  consent  (6). 

In  a  ease  where  the  mortKaKors  released  t!.-.r  ecpiity  of 
redcn.; /.ion  to  the  mortjra-.'e.  and  the  mortnaKee  subseciuently 
sifjned  a  memorandum  a-reeini;  to  reconvey  upon  bein«  paid 
principal  and  interest  and  all  costs  of  improvements  made  by 
h.-r,  it  w      held  in  a  suit  for  redemption  that  the  morttfaKce 
was  entitle,!  to  recover  for  all  permanent  and  lastinj;  improve- 
ments, even  although  the  estate  mi«ht  not  have  been  increased 
in  value  t(,  an  amount  equal  to  the  sum  expended  thereon  (c). 
The  owner  of  certain  lands  after  a  treaty  for  a  loan  there- 
on conveycl  the  lan.ls  absolutely  to  the  person  making  the 
loan  and  i-eeeiyed  back  a  bond  conditioned  to  reconvey  the 
property  on   payment  of  a  certain   sum  at  the  end  of  two 
year.s.     Default  was  made  in  such  payment.     The  court  de- 
clared the  <lee<l  to  hav,>  been  made  as  security  only,  the  bond 
to  reconvey  containing  an  und.'rtakinsr  by  the  vendor  to  pay 
the  stipulated  amount,  ami  it  appearing  that  the  value  of  the 
property  greatly  exceeded  the  sum  pai.l  for  the  alieg..!  pur- 
chase thereof:  but  under  the  circumstances  the  court  charged 
the  n,nrtgM-e..  wiih  such   rents  nm\  jM'Mits  as  were  actuidly 

^v.KHi,  lisfill  A.C.  1.-„i;  W^itrrloo  M.-iniifarnirinK  Co.  v  HolIan(i  1-117 
IH  SX.I!.  :',n...  ■:,:  |,.L.r,  21.;;  l^.^s  v.  Toronto  Grnrral  Tru.sts 
l'oi!.nr;;li,ui.    1;im|,   s   O.I..R.   ."I'L'. 

'■')    I'.i'il   V.  ,Iolui.-:oii,   isi;*;.  1;;  Gr.  47<. 

fM    K.M.y   V.   Krrby.   nrx.  r.  r.v.  r,i,7:    MunifnL.a  r.u.nl,..,-  Co    v 
I-.iii  rsoii.  lim.  IS  ncR.  >.t;    11    I)  1,1;    ;;.,„ 

f'  )    ilrofh,  rinii   v.   H.tlirrini;ion.  ISTC.  J3  Or.  1S7. 
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received,  or  an  occupation  rent,  if  in  actual  posscKsion,  not 
with  such  rents  as  migiit  have  been  received ;  and  the  court 
also  allowed  him  for  repairs  and  permanent  improvements  (d). 

Where  a  mortgagee  is  charged  with  rents  and  profits  re- 
ceived from  improvements  made  by  himself  he  should  be  al- 
lowed the  expense  of  such  improvements  to  a  corresponding 
amount  (e). 

Improvements  made  under  the  belief  of  absolute  owner- 
ship are  allowed  more  liberally  than  to  a  person  who  maites 
improvements  knowing  that  he  is  but  a  mortgagee  (/). 

Where  it  is  found  that  the  mortgagee  in  possession  on  tak- 
ing his  accounts  has  suffered  a  loss  by  reason  of  the  rents  not 
being  sufficient  to  pay  the  expenses  of  management,  he  is  en- 
titled to  be  allowed  out  of  the  proceeds  of  the  sale  of  the 
property  what  he  has  lost  (gr). 

In  taking  the  account  in  the  master's  office  the  plaintiff  as 
assignee  of  the  mortgage  claimeil  to  be  entitled  to  moneys  paid 
by  the  mortgagee  to  redeem  the  mortgaged  lands  which  had 
been  sold  for  arrears  of  taxes.  It  was  held  that  money  so  paid 
\v:.8  a  lien  on  the  land,  and  the  mortgagee  had  a  right  to  claim 
the  same  as  a- just  allowance,  with  interest  from  the  date  of 
.      ■■     •*  ih). 

•ond  mortgagee  in  possession  will  not  be  allowed  for 
»o'  >inonts  as  against  a  first  mortgagee  (i). 

If  tiio  mortgagee    appoints  a  receiver  in    (•ircumstanecs 


((/)   nnllen  v.  Renwick,  1862,  9  Gr.  202. 

(f)  (■()n^5tilbl('  V.  Guest,  1858,  6  Gr.  510;  cf.  Patterson  v.  Dart, 
1911,  24   O  L.R.  609. 

(/)  ("aiioll  V.  Robertson,  1868,  15  Gr  173:  .McLiUen  v.  Fraser. 
1870.  17  <ir.  567;  see,  however.  Patterson  v.  Dart,  24  O.L.R.  6ii9,  at 
p.  620. 

(<i)  IJoiiiiias  V.  Kinu,  1SS6,  ?,?,  Cli.D.  279;  Rice  v.  GeorRe,  1872, 
19  Gr.  174. 

(h)   Wiley  V.  L<'dyard,  1SS3,  10  O.P.R.  182. 

(()   Landowners,  etc..  Co.  v.  Ashford.  1880.  16  Cli.D.  412. 
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Wlli.'h    IVM.I..,.   t|„.   „,,|„„nl,M.Mt    .iiisti(i.il,|,.,    h,.    v,i||    |„.   „|l..«,..l 
ill  his  .HMMiiiiits  the  icriiiiiMMjitin 


receiver   i  /  I. 


Ill  iiiMl  |irH|i(  r  expeiiseis  t,(  micIi 


4;! 


11    ; 


''"'"■   ' ■''-■'^''•'■^    li'ivili-  ;isserle,|    his  e,„iiliinn    |,iu    n;.!,!    ,,, 

l-ssessi„n   „„|    luuini:  t,-|kel,    liu.  n>,-,M,-,L..eM|e„l    „!■   1 1„.   ,„„,m-Hv 

""t  nf  Ilie  in,.,tuMl.'nr's  h;.n.ls,  „„.st  hiniselr  ,-,s.s,nMe  tlie  res i- 

Mi.llllies  „f  MMM.menieiil  i|,.  must  ,M,u,;nr,,  ,1„.  |,r„,,erl.v  .-.s 
"  l-'-s"ii  "f.ir.liiimv  pni.lene,.  n,,iil,|  ur.nuv^v  it  if  it  ^u'rl  liis 
""II.  •iii'l  s'l  ii.ni-'  iis  the  ,.,|„il.l,Ie   ridit   to  n.l.v,,,   snl.sists. 

IN    li.lhle    t,.    |„.    ,,,||,,|    ,„    ;„, „„     i„     ,.,,^,„,,,,     ^,,.    1^^^    ,„.,„,^„,. 

Ilieiit    I  /,'  ). 

Ill  'Ik'  .•>l)se,iee  of  an  express  stipulation  niorti,ML'ee  in 
l'oss,.ssion  etuniot  eluH-e  remiinen.tion  for  his  person;,!  trouhle 
I"  iiNin.iKinir  the  property  or  eolleetinsr  the  rents  (/).  Jk- 
nniy,  however,  employ  ,,n  ;.-ent  if  tin.  niMii.iirenient  of  the 
I"-op<.rty  is  tlouMeso.n,.,  .-mmI  will  in  sueh  e.-.se  I,,,  entitle,!  t„ 
'•'■"■'lit  i"  tlK' iieeount  for  re,-isoni,l.le  ,.Myinents  for  the  services 
of  tile  iliicnt    I  /))). 

(.)  nianihcrs  v.  Coldwln.  IMH.  t.  v.  -  ■•:,l:  r.avis  v.  licndv  mis 
3  MiiM    170.     Cf.  cliaiiler  ?,2.  .\n,,„n,l„„„i  „f  Unrinr.  i?,-,4 

a,  .\.s  u,  ,1,..  ^..n.ral  Hahilliy  of  ,1„.  ,„„r,«ap..  ,.,'  am,un.  .s,.,. 
rhaiil.r  .,.  Ar,  u„nt,„„  ,,'/„,,  „  M,„l,,.,,,.,r  „n,l  .\h.rt„n,,.,  Ti,,.  si,p 
oial  f^ronnds  of  liabilily  .,f  a  nionsa.e..  i„  „oss,.ssi.,„  will  ,.,.  L 
cussed  In  SSSiifi  ft. 

U)    In    re   Walli.s.    Kx    parte    Lickorisli.    isim     •'-,    niji,     ,-,.     .., 

II...    ISii.    IK:::    Kyr,     v.    Ilu.h.s.    IST.;.   ,  VU.U.    HX.    ,s    Hv     ,s'      '  An 

express  .stipulation  for  renum.  ration  would  fo,n,..rlv  l.av..  I„.,.n  held 

■"valKl   as  a  .„l,a,..ral   advan.a.,..   ::„,   a  siipalaMon   for  a  ..oiLer  ' 

.hanra...  ,s  MOW  .a„d   ,r  i,   is  no,  oppr.ssiv,..     s..  .naplcr  .    ^^ 


(  "' )     ll    i.s   11(11 


I   lualt.r  of  ,,„ir.s..   ihai    u   iiiori^aar,.  is  .ntirlod 


!••'>   ;"■   ^1-".   10  .oil,...,   ,|„.   r,.i,„  i,,r  l.i„i.   ,„„„,„   «o„„.  „,  ,„, 
II.    es  in   ,uo,„.rn  ,i,„..s  „av,.  ....-n  ,„o„„,.d   ,„  show  «rea,   l..„i..n 
in  ,h,s  r..sp,.e,.     l„ion  liank  of  London  v.  Insrani,  m>K  1«  Ch  I.    "'s 
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A  in()i'tnii(,'i'(',  liaviim  once  taken  iKWNt'Mnidii,  ciimiDt  wlicii- 
•'vci-  he  clioiiscs  ami  witlitmt  llic  {'iiiisciit  of  tlic  iiitirtKUtfor  >  ii) . 
it'licM'  liiiiiscit'  of  the  lial)iliti''s  (if  a  iiiiir'tiratjcc  in  iKWsfssiiui 
\>y  friviiiu'  ii|'  ixiNscsNiim,  aii<l  .'ic  iMiiirt  will  not  iisualiv  ap- 
piiiiit  a  receiver  so  an  to  relieve  liiin  (o). 

If  a  iiioit;;ai.'ee  in  iioMsession  aisHitnis  the  inoltnajre  without 
the  c.ineiirrenec  or  eonsent  of  the  inortKajior,  he  does  not 
therel>\  relieve  himself  from  liability  for  future  rents  and 
ppotits  if  the  assitinee  fails  to  aeeoinit  for  them  (p).  Iiut  the 
eourt  titay  relieve  him  fron.  liability  by  appointini;  a  receiver 
or  ilire.tinf;  an  assignment  {q). 

j:!0.">.  Linhilihi  fur  nituixiluin  rent. 

It  is  provided  in  Ontario  by  rule  410  that  upon  an  order 
of  referenei   the  master  may  "set  occupation  rent"  (r). 

If  a  mort);atre(>  is  himself  in  actual  ocoupatiou  of  any  |)or- 
tion  of  the  morttia^red  i)roperty,  but  not  otherwise,  he  will  be 
ehaiyeable  with  an  occupation  rent  based  u|ion  the  value  of 
the  |)roperty  (v).  a  fair  rental  such  as  an  ordinary  tenant 
nii^ht  lie  expected  to  pay  (/).  lie  will  not  be  liable  for  oc- 
cupation   "ent    if   lie   Ids  a    lessic   into   possession    bel'ore   the 


(11)  Kicc  V.  (;..()iK,..  1S7L",  i;i  f.r.  174. 

('0  In  re  Pr.vtliercli.  rrythcri-h  v.  WiUlaiiis.  ISSn,  \1  <  'i.P.  .'.90; 
County  of  Gloucester  Hank  v.  Rudry  Mertliyr,  etc..  Colliery  Co., 
[1891)]  1  Cli.  t>29.  .\s  to  the  aiipointnient  of  a  receiver  generally,  see 
ctiapter  32,  infra. 

(;i)  National  F!anl<  of  Australa.sia  v.  I'nlted  Handin-Hand  and 
Band  of  Hope  Co..  ISTft,  4  App.  Cas,  391:  Hall  v.  Heward.  l.SSfi.  32 
Ch.D.  43(1.  For  this  rea-son  a  niortsagee  In  possession  is  not  bound 
under  s.  3  of  the  Mortgaisis  Act  to  execute  an  assij,nnn'ni  of  the  iiiort- 
page  instiad  of  reconveying  to  the  person  entitled:  se<'  chapter  20, 
J'ight  to  .\ssiniiiiirnl  nf  Mmlnnu''.  SlSfi. 

(f;)   Hall  V.  Hcwarr    suflrii. 

(r)   See  chapter  2T.  ii29j. 

(«)   Lord  Trinileston  v.  Hamlll.  1810.  1  Ball  &  B.  377. 

(<)  Coldwell  V.  Hall.  1862,  9  Gr.  110;  White  v.  City  of  London 
Brewery  Co.,  1889,  42  Ch.D.  237. 


Ill 
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leHm-,.  m  ontitl.-.i  to  ,.,.Nm.sNi,m  un.lcr  his  l,,,s«..,  alihouKh  he 
may  !.,•  liable  f..r  hJM  wilful  .lofault  in  not  gotting  rent  which 
he  fthould  have  got  (u). 

Ah  hvUu'vn  n.ortwK'or  an<l  niort«nKoe  there  is  nothing  to 
prevent  the  nioitKunee  fn.m  taking  |.,««eH«ion  at  a  fair  and 
rea.sonahle  rent  ngrml  u,.o„  l.etu.rn  then,.  In  nueh  a  ease 
the  mortgagee  is  not  a  •'mortgagee  in  ixmNcwiion ' '  in  the  tcch- 
nieal  nense  of  the  t.rm.  A  Nnl.se.,„ent  eneumbraneer.  how- 
ever, who  heeomeH  .siieh  L.tore  the  firnt  mortgagee  entei-H  into 
poHHe««>on.  ,H  not  bcu.ul  bv  Huel,  an  arrangement;  and  the 
master  may  charge  the  fii-st  mortgagee  with  a  fair  occupation 
lent  although  it  exeetnls  that  stipulated  for  (v). 

Where  a  mortgagee  is  in  oceupation  of  the  mortgaged  pre- 
ini8e«.  the  numter  should  charge  him  with  occupation  rent  up 
to  the  ,lay  appointed  for  payment ;  so,  where  it  appeared  that 
a  niortganee  in  such  circumstances  had  been  charged  with  oc- 
euF>ation  rent  only  to  the  date  of  the  master  s  report,  and  had 
«in.-e  continued  in  j.ossession,  the  final  order  for  foreclosure 
was  refused  (ic). 

The  hnl.ler  of  a  mortgage  went  to  reside  with  his  sister, 
the  widow  of  the  mortgagor,  upon  the  mortgaged  premises,' 
but  asserted  no  claim  or  right  to  possmion  as  mortgagee  until 
some  years  afterwards,  when  the  widow,  being  about  to  marry 
desired  her  brother  to  leave.  The  brother  was  charge.l  with 
oeeupati.m  rent  from  that  perio.l,  not  from  the  time  of  his 
poing  to  reside  on  the  property;  and  it  was  held  that  such 
assertion  of  riu-ht  ha,l  not  the  effect  of  referring  back  his  pos- 
session to  the  time  when  ho  first  acquired  the  right  or  went 
to  reside  on  the  projjerty  (x). 


M'N; 


(II)   .Slippard  V.  Jones,  1882,  21  Cli.D.  469. 

Gr.  284*   '"""  ""■  """""''•  ^^*''  "•'  ^'-  ^'''-  ^■""""""  ''■  "•"•■  '"4.  21 
(«■)   Pil.e  V.  Sliafer,  1868,  1  Chy.  Cti.  (Ont.)   251. 
(X)    Paul  V.  Johnson.  1866.  12  Gr,  474 
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§300.  Liabilily  for  rents  and  profits. 

It  Ih  |>ii)viili.i  in  Ontario  by  rule  410  thut  undor  un  order 
of  reference  the  miuiter  niuy,  iiitrr  alia,  take  iiccotiiit  oj  any 
rents  and  |irolit8  received  or  whioh,  but  for  wilful  iicKlcct  or 
default,  niij;ht  have  been  received  {y). 

A  nicirti;a({ec  who  enters  into  iioHHCSKion  or  reeeipt  of  the 
rents  and  iirofits  of  the  mortnaKcd  property  must  aeeount 
not  only  for  what  h.  actually  receives,  but  for  what  he  minht 
have  received  but  for  his  wilful  default  (t),  that  is  for  what 
he  niijflit  have  received  but  for  his  nenlijfcnce  or  niismanaKC- 
ment  (a). 

Where  moi'tKi'tJees  in  possession,  who  were  brewers,  let  the 
premises  with  h  restriction  that  the  tenant  should  take  his 
8U|)ply  of  beer  entirely  from  them,  it  was  held  that  the  mor  ■ 
gERees  must  account  for  such  additional  rent  as  they  would 
have  received  if  the  premises  had  been  let  without  restrictions, 
but  not  for  the  profit  which  they  made  by  the  sale  of  beer  to 
the  teiiint  (6). 

A  mort^aj^e  is  so  accountable  not  only  to  the  mo'tgagor 
but  also  to  subse(|uent  mortgagees  and  to  creditors  and  others 
claiming  under  the  mortgagor.     A  mortgagee  in  possession 
liable  to  a  subsequent  encumbrancer  if  after  notice  from  hii 
he  pays  the  surplus  rents  and  profits  to  the  mort.'^agm  (>  >. 

If  a  mortgagee  in  possession  execute  an  assignn.-^nt  of  his 
mortgage  he  will  continue  to  be  liable  the  rents  ii  j  pro- 
fits if  the  assignee  fails  to  account  for  the^i  (d). 


(V)  See  chapter  27,  §293. 

(z)  Parkinson  v.  Hanbury,  1867,  L.R.  2  H.L.  1,  at  p.  15,  18  R.C. 
411.  at  p.  425. 

(a)  Mayrr  v.  Murray,  1878,  8  Ch.D.  424;  Merriam  v.  Cronk,  1874, 
21  Gr.  6n:Col(iwoU  v.  Hall,  1862,  9  Gr.  110,  at  p.  112. 

(6)  White  V.  City  of  London  Brewery  Co.,  1889,  42  Ch.D.  237. 

(c)   Berney  v.  Sewoll,  1820,  1  J.  &  W.  647. 

(•••■)   See  §.104,  supra. 
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''''"■  "'^'""" ♦■  "  ""'iti^i'lJ''-  in   possession   is  likewise  ;,..- 

'•"'"""'''>■  "•  't'"  mort..,..,..  .n.l  those  elain.in.^  un.ler  hin.  not 
""'^  ""•  "•'■  .vnts  ;,M,I  prolits  reeelve.1  l,v  himself  l,„f  also  for 

"'""'   '•'•••"'^'"'   '•>•  "••'  ''""•'«"^' M,.l   intenn,.li.„e  .ssi-^nees 

(O.     Where  one  of  sever.!  .levis.^.s  eh,i,„...l    ,o  h,  solelv  en- 
'i'l-i  .Hi.i   n>ort,.,^e.|   ,he  property.  .,,,1  the  n,ort,..,,ec-s  en- 
tCMV,!    „„„   ,oeeipt   of  the   rents,    i,   was   hel.l   that   thev   ,„„st 
•"■"•"'""  •"  ""'  '"1"T  .levisees  for  their  shares  of  ,he  rent   ,/) 
A  n.ort,M«ee,  his  power  of  sale  on  default  having  arisen 
sol.l  the  ,nort«a«e,l  premises  ostensihiy  to  a  thir.l  person  hut' 
'"  '■•'"''»>■  to  himself.     Subse,pu.ntly  he  «old  a  portion  of  the 
P''on...ses  to  a  third   per.son  for  an  amount   in  e.xee.s«  of  the 
>n'--t.'M.'.'  .h'l.t ;  and  he  eontinue.l  in  posse.ssion  of  the  remain- 
msr  part,  and  reeeived  r.^nt.     I,  was  hehl  that  the  sale  l,v  the 
.....rt«a.ree  to  himself  was  abortive,  and  that  he  was  a  mort- 
Kaizeo  n,  pe.s.e.ssion.  and  should  aeeount  to  th,-  n.ort^^iiror  for 
the  surplus  fron,  the  seeond  .sale,  toj^ether  with  the  rent  and 
nitere.st  on  l.oth  sums  aii.l  .'..sts  {<,). 

A  derivative  mort,'ai:ee  is  houn.l  to  ae,.ou„t  to  his  a.ssi.mor 
tor  all  profits  ,nade  hy  hi„,.  Thus  where  a  derivative  n^,rt- 
(ra,'e..   by   repre.sei,tin^r  himself  to   be  the  ab.soh.te  mort.^,.^.e 

"•'tinned  an  a.ssi.M,ment  of  ,1,..  equity  of  n.demption  whieh  he 
suhse,,Me„tly  re-soM  at  a  profit,  l,.  was  held  bound  to  aeeount 
loi'  the  [irofits  so  made  ili). 

■"^'  '•-I'.nplion  suit  b>  the  seenndmortuatree  against  the 
tn'sl    '"-I'-l-t  appeared  ,!,,■„  the  ,.,,uty  of  redemplion  had 

'' ""■"■^""''"""•'"•^'"""•>^'"^'"".  ami  that  he  had  entered 

into  pos.ses.s,on  an.l  had  eut  an.l  n-moved  timber  to  a  -reater 

'"'""  "'""  ""•  ■•'"""""  'I" •  liis  n..,rtiraire.  if  was  held  that 

('•)   (•tiaiiil),.rs  v.  Goldwln,  1801.  J)   Ves.   254. 
(O   .Mclnlosh  v.  Ontario  Rank.  187L".  Ifl  Gr.   155, 
(.'/)   .Milcli.ll  V.  Kinnear.  18;»7.  1  N.B.  E(|.  427. 

^,,  p".*...''"f  "'^  ^-  •'"^'^'■''"'  "<'*•'■  1"  OR   58;   13  O.A.R.  467:   14  Can 
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ho  was  l)()iiiul  to  aecount  (ov  the  value  of  only  such  tiinher  ami 
occupation  rent  as  was  taken  or  rccoivpd  by  him  as  niortKatrec, 
and  not  for  what  ho  took  nv  iccoiv(^l  as  ownor  of  the  eijuity 
of  ro<loiii|itioM.  hut  that  the  second  niortfraKoo  niijiht  ask  for 
a  receiver  (i). 

The  rule  is  that  when  a  niortsrajieo  enters  into  possession 
he  does  so  for  the  pui'poso  of  rocoverinj;  both  hJH  principal  and 
interest.  Kcpiity  regards  the  estate  only  its  a  security  for 
the  money  due  on  the  mortKasic  and  the  court  requires  the 
niortjrasioo  to  be  dilifiont  in  realizinsj  the  amount  due,  in  order 
that  he  may  restore  the  estate  to  tlii"  mortgaKor  who  is  in 
e(iuity  the  person  entitled  to  it.  Xovertheless  the  mortgajree 
will  not  bo  held  I'osponsible  for  any  irreater  rent  than  he  haa 
actually  received,  unless  it  is  clearly  ostablishinl  in  evidence 
that  he  knew  a  trroater  rent  niisiht  and  could  have  been  ob- 
tained, and  that  he  refused  or  nofiloctod  to  obtain  the  same  (.;'). 

A  mortjjrafjce  takinsr  possession  and  evietin;.'  a  tenant  of 
the  mortfrairor  who  is  willini;  to  remain  and  pay  rent  will  be 
held  accountable  for  the  rents  from  that  time  (k).  Where 
after  default  was  made  in  i)ayment  of  a  mort{;a[,'e,  a  tenant 
put  in  jiossession  by  the  mortfia^or  j)romi.sod  to  pay  the  mort- 
mmve  rent,  but  failed  to  do  so.  it  was  held  that  the  mortfjafjee 
was  not  chai'ireable  with  such  rent  (/). 

Whore  a  mort^afreo  has  taken  possession  of  part  only  of 
the  mortiiaKod  lands  ho  will  not  be  hold  to  bo  in  con.struetive 
liossession  of  the  whole  so  as  to  i-onder  him  liable  to  account 
to  snbso(iuent  encunibrancors  foi'  the    ents  and  profits  of  the 


(i)   Stelnhoff  v.  Brown,  186,5.  11  (Jr.  114. 

(y)  Morriam  v.  Cronk,  1874,  :'l  Gr.  60;  Waddell  v.  McColl,  1868, 
14  Gr.  211;  Penn  v.  Lockwood.  1850,  1  Gr.  547;  Earle  v.  Harrison, 
1909,  4  y.B.  Eq.  190. 

(k)   Pcnn  V.  Lockwood.  1850,  1  Gr,  547. 

(/)  Waddcll  V.  McColl,  1868.  14  Gr.  211. 
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lands  which  .still  remain  in  the  possession  of  the  moitga}?- 
or  (w). 

Where  one  of  two  eo-ownors  of  a  patent  mortgaged  his 
share  to  tlie  other,  and  the  mortgagee  worked  the  patent  for 
his  own  IxMiofit,  it  was  held  that  as  he  had  a  perfeet  right  to 
do  so  in  his  cliaraetor  as  fo-owiior.  he  was  not  liable  to  neeoimt 
as  mortgagee  in  possession  of  the  mortgaged  share  in  respeet 
to  the  protits  received  by  him  (n). 

§307.  Liahilitii  for  trnste  or  dchrioration. 

A  mortgagee  in  possession  is  bound  to  keep  the  premises 
in  reasonable  repair  so  far  as  the  i-ents  and  protits  will  enable 
him  to  do  so,  and  he  will  be  liable  for  deterioration  occasioned 
by  his  gross  or  wilful  negligence,  but  he  will  not  be  liable 
merely  because  after  a  long  pei^iod  of  po.ssession  the  premises 
are  not  in  as  good  condition  as  he  found  them  (o). 

Where  a  mortgagee  of  leaseholds  took  possession  of  un- 
finished buildings  and  did  nothing  to  complete  them  whereby 
the  lease  became  foi'feited  he  was  held  liable  as  for  wilful  de- 
fault (/>).  But  a  mortgagee  is  only  liable  for  neglect  to  re- 
pair if  there  is  a  suri)lus  of  rents  after  payment  of  interest 
on  the  mortgage;  he  is  not  bound  to  expend  his  own  money  on 
repairs  (7),  and  a  mortgagee  is  not  bound  to  lay  out  money 
on  the  propcrt.x-  except  for  necessary  lepairs,  although,  as 
already  pointed  out,  he  will  be  allowed  in  certain  cases  for 
iniprnvenieiits  (/-i.     Although  he  may  rc|.lace  decayed  build- 

(w)   Ex  parte  Hooman,  In  ro  VInlng.  187n,  L.R.'  10  Eq.  63. 
(n)   Steers  v.  Rogers,  [1893]  A.  C.  232. 

(o)  Russell  V.  Smithies.  1792,  1  Anst.  9fi,  9  R.C.  508;  Wragg  v. 
Denhuni,  183fi,  2  Y.  &  C.  Ex.  117. 

(/I)   Perr.v  V.  Walker.  1855,  24  L.J.  Ch.  319. 

('/)   Richard.s  v.  Morgan,  1753,  4  Y.  &  C.  Ex.  570  (Appendix). 

('•)   Gudfrry  v.  Watson,  1747.  :;  Atli.  517. 
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ings  by  new  buildings  he  is  not  bound  to  expend  money  in 
rebuilding  (s). 

A  mortgagee  in  possession  is  aLo  liable  for  waste  ((),  but 
where  the  mortgage  security  is  insufficient  the  mortgagee  is 
entitled  to  make  the  most  of  the  property  for  the  i)urpose  of 
realizing  what  is  due  to  him.  ile  may  in  that  case  cut  tim- 
ber, open  mines,  etc.,  subject  always  to  the  right  of  the  mort- 
gagor to  call  him  to  account  and  at  his  own  risk  in  ease  he 
expends  money  unprofitably  («). 

The  mortgagee  of  a  term  of  years,  being  in  possession,  \vil! 
at  the  suit  of  the  mortgagor  be  restrained  from  felling  tim- 
ber, even  though  he  may  have  obtained  the  consent  of  the 
reversioner  (v). 

§308.  Manner  of  taking  accounts. 

It  is  provided  in  Ontario  by  rule  410  that  under  an  order 
of  reference  the  master  may  take  the  account  with  rests  or 
otherwise  (w)- 

Taking  an  account  with  rests  means  either  that  the  ac- 
counting party  is  charged  with  compound  interest  on  the 
amount  with  which  he  is  eliargeahle  or  that  the  surplus  of  the 
amount  with  which  he  is  chargeable  remaining  after  satisfac- 
tion of  the  interest  due  to  him  is  applied  in  reduction  of  the 
principal.  The  amalgamation  of  principal  and  interest,  or 
the  application  of  money  with  which  the  accounting  party  is 

(s)  Marshall  v.  Cave,  1825,  3  L.J.  Ch.  57;  Moore  v.  Painter, 
1842,  6  Jur.  903. 

(t)  Hanson  v.  Derby,  1700,  2  Vern.  392,  9  R.C.  508;  Taylor  v. 
Mostyn,  1886,  33  Ch.D.  226. 

(u)  Brothour  v.  Brooke,  1893.  23  O.R.  658,  21  O.A.R.  144;  Millett 
V.  Davey,  1862,  31  Beav.  470. 

(V)  Chisbolm  v.  Sheldon,  1850,  1  Qr.  318. 

(ic)  As  to  the  proceedings  on  a  reference  to  take  accounts,  see 
chapt<>r  27,  Aifniinting  hetuien  Mortgagor  and  Mortgagee,  j292.  As 
to  rule  410,  see  |293. 
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charfreable  to  rodnction  of  prinoipal,  iis  tlic  case  may  i)i>.  may 
tak(»  place  yearly  nr  at  any  periods  more  or  les.s  frequent,  and 
these  i>eriods  ai-e  ealled  "rests." 

The  usual  praeti<'e  is  not  to  take  an  aeeofint  with  rests  as 
ajrainst  a  mortprauoe  in  possession  if  there  was  interest  iu  ar- 
rear  when  he  took  possession  (jr),  or  if  it  was  necessary  in 
the  particular  circumstances  for  him  to  take  possession  for  his 
own  protection  (i/).  In  neither  ease  does  the  taking'  of  pos- 
session show  an  intention  on  the  mortt'affw's  part  to  accept 
payment  of  his  principal  "by  driblets,"  and  he  is  not  obliged 
to  accept  payment  in  that  way,  whereas  if  he  takes  possession 
when  no  interest  is  in  arrear  and  no  special  circumstances 
exist  which  make  it  necessary  for  him  to  protect  himselt  by 
taking  possession,  he  manifests  an  intention  to  accept  pay- 
ments on  account  of  principal. 

If  a  mortRagee  troet,  mto  i)ossession  when  there  is  interest 
in  arrear,  so  that  he  is  not  liable  to  account  with  rests,  he 
does  not  become  so  liable  w,ion  the  arreai-s  of  interest  are 
I)nid  off  or  till  after  the  whole  of  the  mortsrasre  ilebt  has  been 
satisfied,  but  from  the  time  when  it  is  ascertained  that  the 
mortfiage  debt  has  been  satisfied  the  accounts  will  be  t!iken 
w  iMi  rests  (z). 

Where  the  account  is  taken  with  rests  the  rule  is  that,  in 
the  absence  of  any  express  appropriation  of  payments  to  prin- 


(X)   N.'lson  V.  Booth.  ISr.T,  ,3  D.G.  &  J.  119.  at  p.  122. 

(.")  Gordon  v.  f:aklns,  186!).  16  Gr.  363.  at  p.  366. 

(z)  Wilson  V.  Ciller,  1840.  3  Beav.  136.  at  p.  140;  ColdwoU  v. 
Hall.  1862.  !>  Gr.  110.  7  U.C.L.J.O.S.  42.  8  U.C.L.J.O.S.  93;  Crlppen 
V.  Opilvi,..  1869.  15  Gr.  ,568:  Ashworth  v.  Lord,  1887.  36  Ch.D.  545. 
In  Wilson  v.  Cluer  it  is  simgestcd.  however,  that  if  aftc-  the  mort- 
gagee has  been  in  possession  there  Is  a  settled  account  by  which 
It  appears  either  that  no  interest  remains  overdue  or  that  any  in- 
terest which  was  due  was  satisflt^l  as  Interest  by  being  turned  into 
principal,  and  the  mortpagep  continues  in  rcci^ipt  of  rents  more  than 
sufficient  to  ."satisfy  the  interest  on  the  amnlgam.ated  principal  and 
Interest,  the  accounts  must  then  be  taken  with  rests. 
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cipal  money,  the  iiitcn-st  is  to  he  eoinputed  ill"'"  tlie  prineipal 
money  down  to  the  time  ol'  payment,  which  payment  i.s  to  be 
applied  first  in  satisfaction  ot'  overdue  interest,  costs,  eharjies 
and  expenses,  then  in  iiaynii-nt  of  overdue  principal,  ni'd  then 
in  payment  of  the  principal  which  has  not  yet  fallen  due.  then 
a  rest  is  made  and  from  that  time  forth  inteivst  is  to  he 
charsred  n\n»\  tlu'  princiiial  so  reduced  as  aforesaid.  The 
court  may  in  its  discretion  direct  the  I'cst  to  he  made  immed- 
iately upon  the  receipt  of  the  payment,  or  it  may  direct  it  to 
be  made  annually,  semi-am  nally  or  otherwise.  The  fonwcr 
courtic  mijrht  be  adoi)ted  whei c  the  payments  are  few  in  nura- 
ber  and  lar-rc  in  amount,  and  the  latter  course  wiicre  the  jiay- 
mciits  an  numerous  but  individually  small  in  amount  ('(). 
More  usually  the  account  is  diicetcd  to  be  taken  with  yearly 
or  half-yearly  rests  {h). 

The  usual  me1ho<l  of  takinp:  a  mortsfasjee's  account  with- 
out rests  is  thus  described  by  Jes.sel,  M.R.  (c)  : 

"In  taking  the  account  you  take  all  the  mortgagee's  receipts  and 
place  them  on  one  side  of  the  account:  that  is  to  say,  you  take  all 
his  receipts,  whether  thoy  arise  from  the  rents,  or  whether  they 
arise  from  accidental  payments,  so  to  speak,  such  as  fines  or  herlots; 
whatever  the  mortgagee  has  received  from  the  mortgaged  proi.erty  Is 
charged  against  him;  Then,  on  the  other  sldi'  of  the  account  you 
give  him  credit  tor  his  princii)al  and  all  his  interest.  The  result  is 
that  if  the  rents  are  more  than  the  interest  he  keeps  the  .ents  with- 
out paying  interest  on  the  excess:  if  less,  the  mo.  tg^gor  does  not 
pay  interest  on  tlie  unpaid  balance  oi  interest.  It  is  ...a  accident  in 
whose  favour  the  account  so  f\ken  iiu>y  havben  to  be,  but  this  is 
the  mode  of  taking  the  account.  Thereiore  ii  .s  not  ti,.  to  say  that 
the  rents  are  appropriated  for  ;he  interest,  for  all  the  rents  and 
receipts  go  in  reduction  of  the  principal  and  Interest." 


i 


((I)   liirmington  v.  Harwood,  1825,  Turn.  &  R.  477. 

(fi)  Cf.  -'1  Hal-sbury.  Laws  of  England,  P.  T20.  note  (s).  As  to 
the  form  of  judgment  directing  accoimis  to  be  Uiketi  with  rests,  see 
Cotliam  V.  West,  1839,  1  Beav.  380;  Ashworth  v.  I^rd,  1887,  3fi  Ch.D. 
54.'^,  at  p.  552  As  to  the  mode  of  calculating  interest  where  pay- 
ments are  made  from  time  to  time  on  account,  see  chapter  29, 
IntiTst,  §315. 

((■)  Union  Bank  of  lx)ndon  v.  Ingram,  1880,  16  Ch.D.  53,  at  p.  56, 


598        CHAPTER  XXVHI.  MORTGAGEE   IN   POSSESSION. 

If  a  mortgagee  in  possession  sells  a  part  of  tiie  moitjjaged 
property  and  the  judgment  diieets  an  ordinary  account,  the 
ordinary  course  of  practice  is  as  follows:  The  account  of 
what  is  owing  to  the  mortgagee  is  treated  as  8ei)arate  from 
the  account  of  rents  and  [)rofit8.  Money  receivwl  from  the 
exercise  of  the  power  of  ^ale  is  credited  to  the  mortjiagor  un- 
der the  former  account,  but  unless  rests  have  been  directed  iu 
the  judgment  the  account  of  rents  and  profits  goes  on  with- 
out rests,  that  is  to  say,  the  account  of  rents  and  profits  runs 
on  from  beginning  to  end  without  reference  to  the  question 
whether  the  mortgagee  has  at  any  particular  time  in  his  hands 
more  than  sufficient  to  pay  the  interest  or  not  (rf). 

(d)  AInsworth  v.  Wilding,  [1905]  1  Ch.  435,  following  Wrigley 
v^GIll,  [1905]  1  Ch.  241,  offlrnied,  [1906]  1  Ch.  165,  and  explaining 
Thompson  v.  Hudson,  1870,  L.R.  10  Eq.  497. 
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p.  613. 
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§311.  When  interest  is  paynhle. 

A  mortf;a}i;e  usually  provides  for  the  payment  of  intei-est 
pe.-iodically  on  the  principal,  and  the  calculation  of  the  in- 
terest payable  is  one  of  the  items  in  the  taking  of  the  mort- 
gage accounts  (a).  Son^etinies,  however,  especially  in  the  case 
of  an  equitable  niorts?a«c  by  deposit  of  title  deeils,  no  express 
provision  is  made  for  payment  of  interest.  In  that  event,  in 
the  absence  of  evidence  of  a  contrary  intention  (b),  there  is 
an  implied  contract  Uj  pay  interest  from  the  time  of  the 
makinir  of  the  advance  secured  by  the  mortfiase  (c).  It  fre 
quently  happens  that  there  is  no  express  pro-'isiMi  for  pay- 
ment of  interest  after  default.     In  that  event  interest  will 


(n)  See  chapter  27,  Accounting  befueen  Mortgagor  and  Mort- 
gagee, §293. 

(h)  E.g.,  if  the  instninifnt  expressly  provides  for  reconveyance 
or  .lefeasanco  on  repayment  of  the  principal.  Thompson  v.  Drew, 
1855,  20  Beav.  49. 

(t)  In  re  Kerr's  Policy,  1869,  L.It.  8  Eq.  331;  cf.  In  re  Drax, 
Savile  V.  Dr;i.\,  [ll'Or.j  1  LU.  7Sl.  and  cas.r,  ciicn  in  arguiiicul;  21 
Halsbury,  Laws  of  England,  pp.  114,  115;    but  note  that  many  ot 
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iifvfifhcless  1)..  payal)l(.  on  tlu'  ..vcr.liu-  piiiicipal  (</)  tncii 
1lious.'li  the  moitsiasr,.  j,n,vi,|,.s  ihat  no  intcivsl  :iliall  l.e  paval)!.' 
nntil  .nafnrity  or  is  fxinvsM'.!  to  l.r  pavahlc  "  without  intcr- 
fsl  "  I '  I.  Intfi-cst  aftiT  .li-raull  is  aiiowcl  lu  way  of  (laniaj;.'s 
fiiy  til.'  fioM-|iayni('nt  of  tlw  [>rini'ipal    (/). 

Kvcn  tiioii'.'li  an  action  on  the  cov.-nant  for  paynu'iit  or 
an  anion  for  foivcl..su!v  ,„■  salr  is  not  l.aiTcl  liy  laps.-  of  time, 
til.'  li-ht  to  ivcovcr  arrears  of  inlcrcst  out  of  the  lan.l  is  lim- 
it.•.!  Ill  six  years  {;/). 


\- 


Y>\'2.  Hull    i,f  iiilinsl   iinlil   iiiiilKfitii. 

It  is  j.rovi.lc.l  l)y  the  liiterest  Aet.  U.S.C.  liKKi.  e.  I'JO.  s. 
2.  as  f.illows: 

a.  i;xr.|,t  as  othorwis..  provided  by  tliis  or  by  any  other  Act  of 
the  Parliani.nt  of  Canada,  any  jHrson  may  stlimhiie  for,  allow  and 
exact,  on  any  contract  or  aRreeiiient  whatsoever,  any  rate  of  inter 
est  or  discount  which  is  agreed  upon. 

In  fh..  ease  of  a  mortjratre  the  ri«ht  eonfprre.l  liy  this  .s.m-- 
tion  is  suli.jept  to  88.  ()  to  !»  of  the  Interest  Aet  ill)  an.l  t.i  the 
M..ney-L,-n.lers  Art    (/).     The   Hank    Aet    provi.les  that    no 

the  dicta  nlatins  to  an  imiilied  contract  to  pav  interest  refer  to 
Inter.st  from  the  lime  wh.n  the  principal  is  payabl...  not  to  Imprest 
In  the  interval  between  liie  nial^inf:  of  the  mortKa^e  and  the  time 
fixed  for  payment. 

('/)  ISiii  not  on  interest  wliicli  is  ov,.rdue,  Oanlell  v  Sinclair 
1881,  6  App.  Cius.  181,  IS  R.  r.  141. 

(<■)  McDonnell  v.  West.  ISliS,  14  Gr.  491':  Reld  v.  Wilson  1881 
9  O.RR.   ItiU. 

(O  Re  Phillips  v.  Ilanna.  19iil>,  3  O.L.R.  ,'-.58;  cf.  cases  cited  In 
5  .13.   as   to   rate   of   interest   after  default. 

(p)  See  chapter  26,  Limitatinn  of  Aclumn,  S26G. 

Ci)  Ss.  H.  7  and  9  are  .(uoled  below.  S.  8  Is  dlscuss.d  in  §314 
Tli,.y  apply  only  to  moriKaMis  ..xecuted  after  the  1st  day  o.'  July 
1880:   R.  S.  r.   1906,  c.  ll'O,  s.   11. 

(I)  R.  S.  f.  1906.  c.  122,  a  .statut..  applicable  only  to  loan.i  of 
not  more  than  .«500  made  by  persons  who  carry  on  the  business- of 
money  lendlnK  and  who  make  a  practice  of  l.nding  nion-v  at  a  liiKlier 
rate  of  interest  than  VV.>,  s,...  also  th.  Ontario  .Money  Lenders 
Act.  U.S.O.  1914,  c.  17.-,. 
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hi(»hci'  rati"  of  iiiU-roHt  tlian  7  per  ta'iit.  shall  l)f  ircoviTabli-  by 
a  l>aiik  (,/). 

S.s.  (i,  7  and  !•  cit'  tlic  Iiitcri'st  Act  above  rct'cri'fd  to  arc  as 
follows; 

6,  Wlicnpver  any  prinripai  money  or  inlcrcst  s  ciir'd  (>;•  niort- 
KiiKc  of  real  «'Ktatc  Is,  by  tlic  same,  made  payul'lc  on  llic  !<1iiUimi;  fund 
plan,  or  on  any  plan  undrr  which  the  payments  of  principal  money 
and  Interest  arc  blended,  or  on  any  plan  which  Involves  an  allow- 
anr  f  interest  on  stipulated  repayments,  no  Interest  whatever  shall 
be  charjieable,  payable  or  recoverable,  on  any  part  of  the  principal 
money  advanced,  unless  the  niorlRase  contains  a  statement  showing 
the  amount  of  such  principal  money  and  the  rate  of  interest  charRe- 
able  thereon,  calculated  yearly  or  half-yearly,  not  in  advance. 

7.  Whenever  the  rate  of  interest  shown  in  such  statement  is 
less  than  the  rate  of  Interest  which  would  be  chargeable  by  virtue 
of  any  other  provision,  calculation  or  stipulation  in  the  mortgage, 
no  greater  rate  of  interest  shall  be  chargeable,  payable  or  recover- 
able, on  the  principal  money  advanced,  than  the  rate  shown  In  such 
statement. 

0.  If  aijy  sum  is  paid  on  account  of  any  interest  fine  or  pen- 
alty not  chargeable,  payable  or  recoverable  under  the  three  (k)  sec- 
tions last  preceding,  such  sum  may  oe  recovered  back  o'  deducted 
from  any  other  interest,  fine  or  penalty  chargeable,  payable  or  re- 
coverable on  the  principal. 

It  is  not  necessary  uiidef  s.  ti  that  the  mortciifie  shall  con- 
tain ii  statement  showiiifj  how  much  of  each  blendeti  payment 
is  i)rincii)al  and  h;>\v  much  is  inteivst  or  showintr  the  actuarial 
calculation  by  which  the  amount  of  each  p.-vymeiit  is  fixed, 
and  it  is  suflKcient  if  the  mortKapc  contains  a  eovenant  to  pay 
a  specified  sum  for  principal  and  a  specified  rate  of  interest 
(/).  or  a  statement  specifyinjr  the  amount  of  the  jjrii.cipal  and 
the  rate  of  interest  (in). 


(/)   3  &  4,  G.  5,  c.  9,  s.  91. 

(A)  As  to  8.  8,  see  S314,  infra. 

(I)  Caniidian  Mortgage  Investment  Co.  v.  Cameron,  .917,  55  Can. 
S.C.R.  409,  38  D.L.R.  428,  reversing  11  A.L.R.  441,  33  D.l  .R.  792. 

(m)  Standard  Reliance  Mortgage  Corporation  v.  Stubbs,  1917, 
35  Can.  S.C.R.  122,  3S  D.L.R.  i35,  reversing  27  M.R.  27G,  32  D.L.R. 
57. 


^mm 
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It  is  pn.vi.led  by  the  Intorent  A.-t,  h.  :i,  u«  followH: 

day  o,  jr^onVn""'"";'"'  """'""^  """-<»'a...|y  before  ,he  .ov-nth 
,M  able   by    M...  a,r....n>..„t   of   p„ni...,   „r   „,    ,„,,   „„/ n"';;!    ,' 

sr..::^  r,.rr::;::::[  "^  '"^-  "•^  -'» -  —  -  - 

I'no,.  to  tlu.  7th  of  .luly,  I'tOO,  ,hc  rate  of  intercnt  pre- 
scnbcd  .n  the  c.-.se  mentio,,,.,!  i„  this  seetion  was  f.-?  („) 
The  exeeptu...  refers  to  liahili.ios  for  interest  not  to  liabilities 
for  pnne.pal,  «o  that  if  a  mortunii,  wa«  made  prior  to  tj.e  7th 
of  Jul, ,  190.).  and  does  not  eontain  any  express  provision  as 
to  the  .ate  ot  interest  after  default,  the  rate  ,,ayable  afier  .le- 
fault  uill  be  only  57.  in  resj.eet  of  the  period  subsequent  to 
till'  7th  of  July,  1900  (o). 

§313.  Itiitc  of  interest  after  maturity. 

Subjeet  as  alrea.iy  stated  (p)  a  mortgagee  may  stipulate 
f«..-  the  payment  after  default  of  any  rate  of  interest  whatso- 
ever not  exeeeiiin.  the  rate  of  interest  payable  before  default 
('l\  but  .n  order  to  provide  cffeetually  for  ♦he  payment  of 
interest  at  a  stated  rate  after  default,  the  parties  must  use 
latiguane  showiui:  elearly  and  unambiRuouslv  that  thev  in- 
tend sueh  ra*,  to  apply  not  only  ad  dian  h.t  also  post  diem 
and  m  the  al.senee  of  une.p.ivoeal  lani,n..,,  there  is  no  pre- 
sumption that  Ihe  parties  intenue.l  to  provide  for  a  breaeh 
ol  '.he  eontraet   (/•). 

A  stipulation  that  interest  at  a  state,]  rate  sI.mII  be  pay- 
able "whether  befnre  or  after  .lef,-„,lt. -  -.s  ^ell  after  as  be- 

(«)    R.fJ.r.   ISSfi,  c  127.  s.  2. 

(o)  Pl,.n.l,.,I,.itl,  V.  J-:„s,ms,  1W7.  i,  o.t.Ii.  fil-);  I!ri,|.l,  r-imd- 
Ian  Loan  and    A.,„..y  Co.   v.   Kan.ur.   uhm     l.r,   mr    r,  ".  '       "  f 

(;*)  Scf  sriiL',  .siii„,i. 
^^^  J9)   .\.s  to  a  s,i„„!.,i.,n  for  u  l,i,l,er  ra.o  afor  d.fanlt,  see  JSH, 

J^.  I.  I-.K.   ,   Jl.L.  J,,  i,t  „.  37,  M  R  C.  olfi,  at  p.  555. 
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fore  maturity"  or  othcrwiHc  untHiuivocally  expressi-d  (s)  will 
be  cITi'ctual  to  provide  for  payment  at  the  contract  ra'e  after 
default,  but  a  stipulation  that  intercMt  shall  be  payable  at  u 
stated  rate  upon  the  [)rineipal  money  "until  paid,  '  ''until 
l)aymunt  in  full"  or  "until  such  principal  money  and  interest 
shall  be  fully  paid  and  satisfied"  will  be  construe)  as  jno- 
viding  merely  for  payment  at  the  contract  rate  until  the  day 
fixwl  for  payment  of  the  principal  (t).  The  words  "so  long 
as  the  sum  of  £;iOO()  or  any  part  thereof  should  remain  due 
on  the  security  of  the  said  indenture"  were  held  to  be  suscept- 
ible of  the  construction  that  interest  was  to  be  paid  at  ihe 
contract  rate  after  as  well  as  before  default  (u).  On  the  other 
hanil,  in  the  case  of  a  mortj!;as;e  containing;  a  stipulation  that 
"on  default  of  payment  of  any  of  the  instalments  hereby  se- 
cured .  .  .  interest  at  ♦he  rate  above  mentioned  shall  be 
paid  on  all  sums  so  in  arrear"  it  was  held  that  the  whole  i)rin- 
eipal  sum,  which  becam<^  due  by  virtue  of  an  acceleration 
clause,  was  not  a  sum  "so  in  arrear"  on  which  the  mortgagee 
would  be  entitled  to  interest  at  the  contract  rate  after  the 
day  named  in  the  ni()i't>;a{rt'  for  the  payment  (v). 

Where  a  mortfiajjor  continued  to  pay  interest  after  defauli 
at  the  I'ate  stipulated  for  during  the  currency  of  the  mortfjaj^e, 
and  it  appoari'd  tiiat  both  the  mortsja^or  antl  the  mortpa^ree 
wore  ijriKirant  ot'  tlie  law  on  tiie  subject  and  believed  that  in- 
terest at  the  mortgajs'e  rate  was  payable  after  default,  if  was 
held  that  'he  exfi-ss  could  not  be  recovered  back  as  money  i)aid 
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(s)  Miittlcbiiry  v.  Slivons,  18Sfi,  IS  O.R.  L'9,  at  p.  ?A;  Imptrial 
Trusts  Co.  V.  Ni'W  York  St'Ctirity  and  Trust  Co..  l!ion,  10  O.L.R.  L'89; 
Prinslt"  V.  Hulson.  i;m;i,  !!•  O.I-.R.  ()5L';  Cridit  Foncit  r  Franto-Can- 
adli'ii  V.  Schult/.  ls!i:l,  <i  M.R.  "o. 

(()  St.  John  V.  Rykcrt.  siii>rir,  Powill  v.  Peck.  1SS8,  15  O.A.R. 
ms:  Pioplc's  Ivoan  and  Deposit  Co.  v.  Grunt.  1890,  is  Can.  S.C.R. 
2fiL':  Kr.'.lKild  Loan  Co.  v.  McLi^an.  1891,  8  M.R.  116. 

(/))     Popple  V.  Sylv.sler.  1882,  22  Ch.D.  OS. 

(r)   lilim.s  V.  Fniliold  Loan  and  Savings?  Co.,  Uio],  31  can.  S.C.R. 
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""""■  '""•"''•  "•"'  "-'  "'-  •>'-'.U..r 1,1  ,,„   ,v.,u,n.  it 

';'"'''■'""'  '"   '■"■■'"'■"•'"  '"•"'•■  l"'M...,..l   ,.i.     Tl...  ,m.f 

•-'"'-'•-.  I-  U.U.ai.|  .r,n-.lHaul,  .,  ,lu.  n..,..,Ka...  ,.au. 

■''''■■'''''''  ''''"'■^'■'' '■''^■' '•'-•'' ■•''i>  imi.li..i  .•..Mtra...  to  ,..„.,inu.. 
'"  \<:i>  ill  Unit  rjitc  I.,-,. 

'"  "'••  ■■'''^•■'" '■'•".  u.M.„mn,.nlMi,M,lnfio„  f,,,-  ,,,,v,„..n, 

'"'""■''"^""■"■'•''"■'■"""'"'l" nt,a..tn,t..,l,..nort..^;...wil| 

'"■  '"""'■''   "'"■'•  'I-'-'"    "•   '"..n.st    l,y    .ay   „(  .la.na,..  at 

"''    '"  ''''^'"■'■'  "'■»'"■  ["••• MM.v  th..  7tl,  nt-.lulv.   VMm  ,v) 

"'"'  "  ''"'■•""•  '"■"'"•'■''-'  '"■••""•'■  '!'<■  .I..t...  .1';   i„  n.s,....t  of  the 

'"''""'  """'■^' -  '"•'^^'■'■"  -l«-'ault  a.Ml  that  .lat..  «:).     So.no 

"'  "'■   '■■■"■li.r.l.v,sio„,s  in  (.ntario  „,..v  in  favour  of  thr  vi.w 

that  tlu.  rate  of  int..n.st  to  1...  allownl  l.y  uav  of  ,lama...s  .1... 

'"■'"'"•'"'"""•"■ '"•''"""•>    valm.of, ..y  .lunn.Mh..  ,>..no.l 

"•''"'•""•  ""■•"""»'"»  th,.  rat..  sti,M.lato,|  for  l„.fon..l..fault 
miL'ht  l„.  tak.n  into  ..onsi-l.Tation  or  n.i^rht  I,,.  allow..,l  as  hoin^ 
a'-..asonal.h.rat..aft..r,l..fault(M.  It  now  appears  to  1,,.  sot- 
"'■''•  '"—  •  »•""  i''  tlH.  nHuU.,«,.o  .lo,.s  not  .stipnlate  oxprrsH. 
ly  tor  a  parti.-ular  rat.  I.y  way  of  .lan.as-.s  affr  .iofault  the 
•■'"■ ' ""'  "'"  '"'  ""■  --"f'  ..'OMtiono.1  in  th..  Int,.r..st  Aot  (c). 

IM.  IS  IJ.(.   114.  and  K,.rr  v,  rol,,niioi.n.  i;ui    2  o  W  \    ■-,-i- 
In   n-  .lon.K's  i:slat»'.   fl!.i4]   1   I.R.  ]88  ■         ■     -   . 

("   Cook   V.   FovMw,   1S74.   L.H.   7   H.U   -l.   1.    H.r    r.tfi     In   r,. 
KoIm  CIS.  lss(t.  11  cii.l).  t!i. 

(")   S,,.  tlu.  Inl.r.si  An,  s.  3.  xiiimi   5:ii> 
(-)    S...    H.S.C.  ISH.!.  c.  1L>7.  s    -.  .,»,„■„    }:tl2 

....    '; *    'rn'!'! '■   "'""""^    "'"*    '"'»"  -^-'Xialion,   1888.   1:^  O.R. 
-•" .    >  «  .    ]t>  O.A.R.    1. 

(I<)   S.monton  v.  Cral.ani,   Iski.  s  O.I'I!     i,,,,;    McDonald   v    El 
;o..       88r.    U>    O.K.    .S;     M,„„.h,„.v    v.    S.-wns.    tss'        3    OR     -9 

'';t,"  :.'?:':;  ^^'^^^  '^  o-^'^  '^>*  '■>  ro., .  k,,.,...  ,s7  ,:i 

.    1    K.  ...  14  R.C.  .'•,,.■,;    ,n   r..  I!„l„rts,    iNsa.   ,,  ,-,,   i,  4,,.    ,,.„,,,„ 

_  ('•)  IVoph.-.s  Loan  and  D.posi,  (•„.  y.  Grant.  ISf.a.  is  fan  SCR 
-..-.  Fr...hold  I^an  Co.  v.  McL.an,  18!.l.  8  M.R.  11.;;  .Manitoba' and 
Nort!,«..,    Loan   c...    v.   liark.T,   m„,  8   M.R.   -.«;    Cmnlngham   v 
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As  K  uanls  till-  rjitc  t"  lie  iillnwcil  t'm-  ilainai,'i's  aftoi-  tlefniilt 
tluTo  is  ii(»  (iiKtiiiPtinn  lu'twcH'ii  hcIuhih  fur  foirclofiun'  ami  re- 
(It'iiiptiim  ami  acfiDiis  on  the  covfuatit  ((/). 

A  .juduniK'nt  111!  till-  cnvciiaiit  t'<ir  iiayiiu'iit  fariics  intcrcHt 
from  Its  (latf  at  ^i';'r  per  aiiiitiiii  ((  ).  Tlif  inortiratH'  ililit  it* 
iiutkimI  ill  thi-  juilrfiiiciit.  If  thf  i-ovoiiaiit  to  pay  iiiti'ivNt  is 
iiuMvly  iiifiilciital  toihc  covciiaiit  to  pay  the  principal,  as,  for 
instance,  if  tin'  covenant  is  to  pay  interest  on  i)rincipal  rc- 
muininsf  impaiil,  the  interest  will  no  longer  be  pai.l  at  the  con- 
tract rate  under  the  covenant  to  pay  intered  hut  at  the  stat- 
utory rate  under  the  .iudnment  {f).  If.  however,  the  covenant 
is  to  pay  interest  on  the  principal  money  remaining  due  on 
the  security  of  the  mortjratre,  the  covenant  remains  operative 
notwithstandinir  the  judsrment  (f/)  and  if  it  provides  for 
paymei.!  at  the  named  rate  after  maturity,  that  rate  will  be 
payable. 

A  juiltnni'iit  on  the  covenant  for  payment  causes  a  meiuer 
only  of  the  personal  claim  against  the  covenantor,  and  does 
not  affect  the  riiiht  to  claim  interest  at  the  contract  rate  in  a 
proceedini;  with  regard  to  the  morftfa«e  {iD  or  any  collateral 
securitv  held  bv  the  mortt^ajree  (/). 
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Hamilton,  ^8!',,  ,">  ll.C.li.  .'^^S!';  Hanford  v.  Howard,  IS'tS,  1  N.  Ki|. 
241. 

((/)  Powell  V.  Feck,  .sH/in/,-  Cook  v.  Fowler,  miiini;  l'eoi)li.'s  Loan 
and   Deposit  Co.  v.  Grant,  siiitra. 

0)  Tlie  Judicature  Act,  R.S.O.  1!>14.  c.  art,  s.  n.":  tlie  Interest 
Act,  R.S.C.   1906,  c.   120.  s.  3. 

(/)   Kx  parte  Fewinss.  In  re  Sne>d.  1S83,  25  Ch.D.  338.  at  p.  3,i3. 

(17)  Popple  V.  Sylvester,  18X2,  22  Ch.D.  98.  as  explained  in  Ecou- 
oniic  Life  Assurance  Society  v.  L'sborne.  [1902]  A.C.  147,  at  p.  152. 
As  to  this  nne  distinction  drawn  in  the  English  casrs.  see  further  21 
Halsbury.  Laws  of  England,  p.  22G,  note  (f):  l^wry  v.  WiUlaniB, 
[1895)  1  l.R.  274. 

(ft)   Economic  Life  Assurance  Society  v.  Usborne,  siiiini:  Lowry 

V.  Williams,  gupra. 

(i)  Wcgg  Frusaer  v.  Evans.  [1894]  2  Q  B  10'..  [189.S1  1  Q.B. 
108. 


606 


CHAPTER  XXIX.    INTEREST. 


I 


Lan  1  Tnlos  Act  there  .s  an  implied  eovenant  that  if  the  prin 

::;;::;';  "^""•^' '--'  "^"■^°^  ^^""  '-^'"  --^  at  ,:z. 

K  nte,l  t,me  m.ere.t  shall  be  paid  half-vearly  at  the  appointed 

a.e  on  so  mueh  of  the  principal  sum  as  for  the  time  ,Z,  ^ 

remain  unpaid  (i).  "<-'"t,  snau 

^■^^^.  IncraiMd  rate  after  defnult. 

be  inel'^T-l"  "  "  ""''"'"  '""*  ''''  '^'^  °^  "'^--^  shall 
be    nceased  ,f  interest  at  the  normal  rate  is  not  punetually 

.  i  f'\'r     i'  1  ".''''"^'•^-  "^"^""^^  "•^'^'^  ^'I"'^-^  ^vill  .rani 
r  Lot.  but  a  stipulation  for  interest  at  a  ,iven  rate  with  a 

oopted    f  Paul  pnnetuali.v  i«  «..od,  and  the  higher  rate  is  re- 
coveral)lc  iifier  default  (/,). 

first  da.v  ot  July,  .1880.  a  stipulation  for  an  increased  rate 
f  -nterost  afto,-  default  in  pa.vme  .t  of  prineipal,  has  been  held 

-  be  e„  oreoable.  Thus,  where  a  mortgage  stipulated  that  up 
a  eei  ail.  day  ,he  interest  should  be  eight  per  eentum,  and 

t -t  f  the  pnneipal  were  not  then  paid  twelve  per  eentum 
oud     eeai.^^^ 

o    I>a,M.K.nt  01  twelve  per  eentum  was  not  by  way  of  penaltv 
but  an  agreement  to  pay  that  rate  from  the  day  named  (z") 
\N  her.  a  mortgage  to  seouie  the  repayment  of  money  with  in- 
ter...st  at  ten  per  eentum  provided  that   should  .iefault  bo  ma.le 
-n  ,>ayment  of  the  principal  money  or  interest,  or  any  part 

(;)   R.S.O.  1914,  c.  12*i,  s.  31. 

(A)   NicholKs  V.  .\Iaynard,'n47,  3  Atk  519   is  R  r   i^i-  w  „. 
ford  V.  .MMliml  Sorirty,  1880   5  Ann   C.,\\ll     .       :.'        '  ^"''"""g- 
of  London  v   ingr-in.   isso   iV  o  ,     rT ^    '  "'  "•  '"-•   ^"'"^  «"°1' 

V.  campj, Vis ;  /nro  3  rs.^r:"M''''' ''  ''■''  ''■■  «''^'"* 

flsr.1'1  AC    1    -u  n     ..     s,      f'  ^■"'  "■  •^'•■^'••'"^ss  ot  Northampton. 
(')    Wiiddt'll  V.   .MrCol!.   isifis    jj  q^    ,,, 
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thcrrnf  respectively,  then  the  amount  so  overdue  and  unpaid 
should  bear  interest  at  the  rate  of  twenty  per  cent,  per  annum 
until  paid,  it  was  held  that  the  proviso  was  not  invalid  or  to 
be  relieved  against  («i)- 

In  the  case  of  niort^raires  created  after  the  1st  day  of  July. 
lH«n.  it  is  now  provided  by  the  Interest  Act.  R.S.f.  1906,  c. 
120.  s.  8.  as  follows : 

8.  No  fine  or  penalty  or  rate  of  interest  shall  bo  stipulated  for, 
taken,  r'served  or  exacted  on  any  arrears  of  principal  or  Interest 
secured  by  mortRage  of  real  estate,  which  has  the  effect  of  increas- 
ing the  charge  on  any  such  arrears  beyond  the  rate  of  interest  pay- 
able on  principal  money  not  in  arrear;  provided  that  nothing  in 
thi.s  .section  contained  shall  have  the  effect  of  prohibiting  a  contract 
for  the  payment  of  interest  on  arrears  of  interest  or  principal  at 
any  rate  not  greater  than  the  rate  payable  on  principal  money  not 
in  arrear  (n). 

It  is  also  pi'ovided  in  Ontario  by  the  MortKages  Act.  R.S.O. 
1914.  c.  112,  s.  18,  as  follows  (o)  : 

18. —  (1)  Where  in  a  mortgage  falling  due  after  the  20th  day 
of  April,  1907.  provision  is  made  that  if  interest  is  paid  promptly 
it  will  be  accepted  at  a  lower  rate  than  that  provided  in  such  mort- 
gage, and  interest  at  such  lower  rate  has  been  paid  according  to  such 
condition  up  to  the  time  when  all  the  principal  money  has  become 
payable,  any  pirson  liable  to  pay  or  entitled  to  redeem  shall  be  en- 
titled to  pay  the  principal  money  and  interest  on  the  .sanu^  at  such 
lower  rate  at  any  time  after  the  time  for  payment  of  the  l>rincipal 
money  on  giving  three  months'  notice  of  his  Intention  to  make  such 
payment  or  on  paying  three  months'  interest  at  such  lower  rate  In 
lieu  of  notice. 

(2)  If  the  mortgagor,  or  person  entitled  to  make  such  pay- 
ment, fails  to  make  the  same  at  the  time  mentioned  in  such  notice, 
he  shall  thereafter  be  entitled  to  make  such  payment  only  on  paying 
the  principal  and  interest  at  the  lower  rate  to  the  date  of  payment, 
together  with  ttiree  months'  Interest  in  advance. 


(hi)   Downey  v.  Parnell,  1882,  2  O.R.  82. 

tn)  As  to  recovery  back  of  excess  interest  paid,  see  s.  9  of  the 
«ame  statute,  quoted  miiirn  in  SS12. 

(o)  As  to  the  power  of  a  provincial  legislature  to  legislate  on 
this  subject,  see  |i;ils,  intrii. 
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'"•■'■"  "  •^■■'^"''-  '""'•---  -■■■  .....  ,...i.in.l  ,noi-t.,a.      ^ 
---•-  '>-<it   oM,,e  on.i..,   .„.,,.,,,    ^^,-^^^^ 
•-  '.  -ntten  p.o.ni..  „,  a  „.o.,,a.o..  „.a,...  afte    .,.,a,.,t 

'    "  .  ""•■  -""-'"'•"^i""  "f  fo..eI„.u.anoe  ....  ...h.-nvis; 

-tin.  ,...„...„•..     H„,apan,,a...™,,.ad,,2,     :: 

-te,.,..,,  ,,  ,he  .^...,.  ....  „a,,nen.  was  hoi.,  ,..  ,.,  ^^Z 
to  -'-...  tlu.  ..x,..a  „.u.vst  upon  the  land  as  a.ains.  as     ^ 
.-,   PU.W  ..Mho  ...p,,,  .,  .,,,.„,.,^^^^ 
-~t  ,.  pa,  a  hi.,...  ,.a.^ 

"th.  „...,«....  .s  in..nVH,.a,  ,o  ..,. a..,.  .,,,  ,a,,,,.  ,,  ,,,.,,; 
a.ifvi.sirn,.  h..i,.„t'th,.  ,nortjrat'..r  (O. 

§•■51.-..  Cihnlnlinn  „n,l  a,j,>,.rtio>u,H  „l  nf  h,t,nst 

|n,..n.st  on  a  n.o,.„a..  ,ho„.h  pa,al.,..  at  fix.,  ti„,cs  is 

X  "' ^'""   '"  ""   '"""■•"    '•    "'"   '-  ""l><"'ti->i 

;VI--  i.,....vs,  is  „aya,.,..  p.... -a,,,  it  is  ..har.oa,„o  „„ 

""■   :^  >"■   -ts,an,i,n.   p.-i,...;,,.,    un,...ss  othonviso  .xpross,v 
'''■'■^''''•''•-''  "'---'■•-- -ntain.,  a. .ovenant'o^^^ 

('/)   Oraham..  v.  And.rson.  18fi8.  15  (Jr    189 
(r)   lii-own  V.  l),.„ron.  ISfifi.  12  Or    198 
(*)   To.t,.n  V.  Watson,  1870.  17  Gr    -SS 

(O   Re  Houston,  Houston  v.  Houston    188'    •'  ■  ■  n    S4.    m  . 
V.  Swift.  1841,  .'-,  jiir.  645.  "     ^"-  ^*-    *'atson 

(")   In  r..  RoKHps-  Trusts,  18H0,   1   Dr    &  S    338 
('■)   Edwards  v.  rn,,ntes9  nf  Warwick.  172S.  2  V.  w„,s.  171 
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thf  |ii'iiici|)iil  smii  in  titrlil  i'i|iiiil  iiiwiiuil  '"istalim.it.s.  ■"with 
iiitci'i'st  nil  the  ])iiiici|)iil  sum  icniaininsr  duo  a1  ciicli  payiuciit,"' 
it  was  In'ld  tlial  the  interest  'iiust  i)e  paid  with  each  instal- 
ment nil  tlie  whole  piiiiei|ial  iieincy  uii|)aiil.  and  iidt  on  the 
instalment  only  (  w). 

A  moi-ttrajjree  is  entitleil  to  eharire  interest  n])oii  all  sums 
which  hy  attieemeiit  expicss  or  implied  he  is  authofized  to  add 
to  his  security,  such  as  moneys  paid  upon  prior  encumbrances 
or  for  imi)roveinents.  insurance  premiums  or  taxes  (/). 

Interest  liofrins  to  run  only  from  the  time  the  money  is 
H'  aially  advanced  and  not  nccmsarily  from  the  date  of  the 
morttrane  nj). 

Where  the  interest  is  i)ayalile  in  advance  the  mortjiaiiee  is 
nevertheless  not  entitled  to  have  interest  allowed  for  a  period 
8ul)seiiiient  to  that  ai)pointed  for  redemiition.  Thus  interest 
on  a  mort^raire  was  payable  half-yearly  in  advance  on  the 
1st  of  April  and  (tctoher:  the  mortjratree  filed  a  hill  for  sale, 
and  the  re;;istrar  on  takiiii;  the  account  (in  the  latter  part  of 
January)  fixed  a  day  in  July  follow  iiijj;  for  iiayiiient.  and  al- 
lowed the  plaintiff  intiivst  to  that  date,  hut  refu.sed  to  allow 
him  the  half  year's  interest  jiayahle  in  advance  on  the  1st  of 
April  ( ; ).  Where  an  action  is  hrou^rht  to  forclose  a  i  •  '  tra'^'e 
liayahle  by  instalments,  and  the  defendant  moves  to  stay  the 
action,  on  pa.Miient  of  the  instaliiieni  ami  interest  then  due. 
the  interest  upon  the  mortjrasre  mone\  is  to  be  com|iiiteil  only 
to  the  last  pie<'edinir  yale  day  and  not  to  the  time  of  the 
niakint;  of  the  application  [<i). 


(v)   Hall  V.  Brown.  IS.'.S.  1.5  r.C.R.  419. 

(.r)  Quarrcll  v.  Il.ckford.  181«.  1  Madd.  2«9;  .McMa.si.r  v.  Hec- 
tor, 1872.  8  C.L.J.  2U. 

ill)  Kdmonds  v.  Hamilton  Provident  and  lioan  Soc,  1S90.  19 
O.R.  fiTT:    18  O.A.U.  S47. 

iz)   Trust  and  I>oan  Co.  v.  Kirk.  1880.  8  O.P.R.  203. 

(r()  Strartian  v  Miirnry.  isns,  fi  Cr,  ?.7K:  sec  ehiuiter  24.  \cti"n 
for  t'dnrlositrr  <ir  Stih .  8242. 
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Wlioro  i)ui<-h«se  money  out  of  which  mort^'a-je  moneys  arc 
piiy;il)l('  is  (lireetcd  to  be  paid  into  court  on  a  certain  day,  but 
is  not  actually  paid  in  till  lonir  after,  the  mortgagee  is  entitled 
to  uilerest  at  the  rate  reserved  in  his  mortKa^'e  until  he  re- 
ceives notice  of  payment  into  court  {b).  Where  the  mortKaf,'ee, 
because  he  has  mislaid  the  mort-rafre  deed,  or  for  some  f.ther 
reason,  is  unable  to  trive  a  .lischarjre  at  the  time  when  tlie 
mortgage  moneys  are  paid  or  tendered  he  will  not  be  allowed 
subsequent  interest  (c). 

A  mortgagee  is  not  ordinarily  obliged  to  accc].!  payment 
"by  driblets'"  (V/).  but  if  iiaynients  are  in  fact  made  fnmi 
time  to  time  on  account  of  the  mortgage,  the  (piestion  arises 
as  to  the  manner  in  which  the  payments  should  be  applied. 
If  a  debtor  who  makes  payments  from  time  to  time  to  a  cred- 
itor docs  not  stij.ulate  for  a  particular  mode  of  applicaticm, 
the  credit. u-  nuiy  approjuiute  the  payments  in  the  fir.st  place 
to  the  keeping  down  of  the  interest.  The  proper  mode  is  to 
calculate  the  interest  upon  the  debt  to  the  time  of  each  pay- 
ment, then  to  apply  tne  amount  paid  in  discharge  of  that  in- 
terest in  the  first  idace.  and  the  surplus,  if  any.  in  discharge 
of  so  much  of  the  i)rincipal  in  the  sect)nd  place,  and  to  i)roeecd 
in  like  manner  through  the  account,  calculating  the  interest 
on  the  unpaid  balance  of  princii.al  in  iesi)eet  of  the  period  be- 
tween two  pa.viiients.  The  mode  .sometimes  adopted,  namely, 
to  calculate  interest  upon  the  whole  debt  for  the  whole  period, 
as  if  no  payments  had  been  made,  on  the  one  side,  and  to 
calculate  interest  on  the  amount  of  each  payment  from  the 
time  it  was  made,  on  the  other  side,  and  then  to  deduct  the 

(&;    .McUcrniid  v.  .McDerniirt,  lS7(i.  7  O.I'.K.  457. 

('•)  Lord  .Micidlilon  v.  Klidf,  it<l7,  l.''.  Sim.  531;  James  v  Ram- 
Bey,  187!i.  11  Cli.l).  n'ts. 

(d)  Hut  ;n  some  circunisiancs  a  mortgagee  who  takes  posses- 
Bion  may  he  (  hlig.'d,  in  rffert.  i„  nce.pi  pa.viiient  in  this  way,  hy 
applying  rents  and  prolus  revived  upon  Hie  mortKuce  deh>.  See 
Chaiiter  L'S,  Mortgiigi)'  in  Prjssi  usian.  §30S, 
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totnl  of  the  payments  and  intci'ost  from  the  whole  debt  and 
interest,  is  unjust  to  the  creditor,  because  the  effect  is  to  al- 
low interest  to  the  debtor  upon  payments  made  on  account 
of  interest  althnusih  no  corresponding  allowance  of  interest 
uixin  interest  is  made  to  the  oi-editor  (f). 

§.■3 it).  Compound  intercut. 

Fonnerly  a  stipulation  for  eapitalisiuK  interest  In  arrear, 
turninf?  it  into  principal  and  charpring  interest  upon  it,  how- 
ever formally  cxjUTssed.  was  not  allowed  to  prevail  in  equity 
(/),  but  a  stipulation  for  compound  interest  is  now  recog- 
nized as  valid  (g).  Such  a  stipulation  will,  however,  be  strict- 
ly construed.  In  the  absence  of  an  agreement,  express  or  im- 
plied, for  compound  interest  the  mortgagee  is  entitled  only  to 
simple  interest  (h).  Where  by  the  terms  of  the  mortgage 
interest  is  payable  on  interest  in  arrear,  but  there  is  no  express 
stipulation  that  interest  on  interest  shall  be  paid  after  the 
maturity  of  the  principal,  it  has  been  held  that  interest  on 
interest  after  maturity  is  not  recoverable  (i). 

A  moi'tgage  of  lea.seholds  contained  a  proviso  that  if  and 
so  often  as  any  interest  due  under  lie  mortgagor's  coveiiant 
shotild  be  in  arrear  for  twent>--one  days  after  the  day  ap- 


(c)  McGn-Ror  v.  Gaiilin,  1848,  4  U.C.R.  378.  Brttos  v.  Farewell, 
18f>r..  15  U.C.C.P.  450:   Patterson  v.  Dart,  Ifai.  24  O.L.R.  6n9. 

(/)  Mainland  V.  Upjohn,  1889,  41  Ch.D.  ]2tl.  at  pp.  136  «.;  James 
V.  Korr,  188!),  40  Ch.D.  440,  at  pp.  459,  460. 

(g)  Cliirkson  v.  Henderson.  1880,  14  Ch.D.  348;  Salt  v.  Marquess 
of  Northaiiiiiton,  [18921   X.C.  1. 

(ft)  Danioll  v.  Sinclair.  1881,  6  App.  Cas.  181,  IS  R.C.  144;  Mc- 
Laren V.  Miller.  1874,  20  Or.  637;  Thomson  v.  O'Toolo,  1888,  21  N.S.R. 
1;   Richardson  v.  Jackson.  1897.  34  N.B.R.  301. 

(I)  Wilson  V.  Ciimpbell.  1879.  8  O.P.R.  154;  Manitoba  and 
Northwest  I^an  Co.  v.  Barker,  1892,  8  M.R.  296;  Imperial  Trusts 
Co.  V.  New  York  Security  and  Trust  Co.,  1905.  10  O.L.R.  1'89.  Cf. 
Kins  V.  Keith,  1898,  1  N.B.  E<i.  538,  and  Prinslo  v.  Hutson,  1909, 
19  O.L.R.  651",  In  which  effect  was  given  to  stipulations  for  interest 
on  Interest  after  maturity  of  the  principal. 
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|)(iintf(l  I'lir  t'lc  pjiviiiciit  thcit'dt  utci-cst  slioiild  hi'  ticatetl  as 
iiii  acccssidii  tti  I  111'  rapital  as  mi  tln'  ila.\  mi  wliirh  tlic  same 
f.imlit  til  tiavo  liii'ii  paiil.  aiul  slimiM  tlu'iiri'l'nith  ln'ar  interest 
at  tlu'  rate  ami  on  tlw  ilays  prnviili'il  liy  tlio  innrtsiaiii'.  Thi> 
limit traireo  I'liti-ri'il  into  possossimi  ot'  tlio  )iiopi'rty  ami  rt'i-eivcil 
the  rents.  On  the  takinir  of  the  ari'ounts  in  a  reileinption 
aetion,  it  was  htlil  that  it'  on  the  rxpinitimi  of  twenty-oiio  ilays 
after  any  interest  heeanie  due.  tlie  nimtsiacor  not  havin;;  paid 
the  interest,  there  was  in  the  hands  of  the  morttiatfee.  after  dc- 
duetiiij,'  Ki-miml  rent  ami  other  proiier  oiitKoiiitis.  an  aiiioiint 
arisinfr  frmn  the  rents  ri'i'eived  hy  him  suffieieiit  for  the  pay- 
ment of  the  interest,  thoiijrh  it  had  not  been  aetiially  appro- 
priated to  that  purpose,  the  interest  eonld  not  be  said  to  he 
in  an-ear  within  tlie  meaiiinj,'  of  the  |>ri)viso.  ami  the  inortiraiiee 
was  therifore  not  entitled  to  have  it  eapitalized   (,/'). 

An  assignee  of  a  nionjjajie  is  not  entitled  without  the  niort- 
ftajror's  eoneurrenee  to  inti'rest  on  interest  in  ari'ear  i>aiil  hy 
him  on  takintr  over  the  morttraLre  (/.i.  ami  in  a  suit  to  redemi 
a  iiiortiratri'  aurainst  an  assignee  who  at  the  mortiiasror's  reipiest 
paid  off  hoth  pi'ini'ipal  and  interest  due  at  the  time  of  the 
assiunnni'iit,  it  was  lu'ld  that  the  assiiriiee  was  not  entitli'd  to 
iiiterrst  on  the  sum  paid  fm'  interest  il). 

Whi'i-e  a  suhseijuent  eneumhraiirer  pays  off  a  prior  cn- 
eiimliiaiiee  he  is  entitled  to  interest  on  the  a-r^rreitate  amount 
paid  li\  him  for  prim-iiial.  interrst  and  eosts ;  interest  on  the 
priiiripa!  hriinr  allowed  al  tlie  rati'  lescrved  in  his  own  sei-iir- 
ity.  hut  mi  till'  interest  and  i-nsts  at  llie  statutory  rate  only  (  iii). 

j:!17.   Iiitirist  ill  li(  i(  nf  nntitf. 

Till'  liiti'resl  Aft.  K.S.C,  1!)0(i.  c.  \'H),  also  eontains  a  pro- 
\ision   (s.   Id)   that   wliiiu'\ri-  any  prim-ipal  money  or  interrst 

(/)    Wriizliy  v.  dill.   [I!i0f,]   1  Ch.   165. 

(A)    Sii'  chaiifir  11.  Assianrr  of  thr  Mi,rt<i<i<ii\  5104. 

(/)    Thonins  v    (;irv:iii.  ]X'I7.  1    N.I?.   Efj.  l':"7. 

Uii)    Si'f  rliaplrr  L'4.   Aition    fnr   l-nnrlnsiin-  or  S<ili\   JL'41. 
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si'ciircd  l)y  a  lutiitirajic  of  roal  cslafo  is  luit.  iiiuli-i'  the  Ici'ins 
(if  the  iii(irf;ra<it'.  payalik-  till  a  time  iinirc  tiiaii  t'-vi'  ycar.s  after 
the  tlate  of  the  iiioit^'atre,  any  persiiii  liaMe  In  pay  nr  entitled  to 
I'eileein  may  thereafter  lender  or  pay  to  the  person  entitled  to 
reeelve  the  money  the  amount  due  for  prineipal  or  intere.st  to 
the  time  of  pa\  iiieiit.  to<;etlier  with  three  months"  further  inter- 
est in  lieu  of  notice,  ami  in  that  event  no  further  interi'st  shall 
lie  ehartrealih'.  payalile  or  reeoveralile  at  any  time  thereafter 
on  liie  prineipal  nioiicN  or  interest  due  uiuler  the  morl^raye 
(II). 

Apart  from  statute,  and  as  a  general  rule,  where  it  may 
be  inferred  from  the  transaction  that  the  loan  is  intended  to 
be  of  a  iiermanent  character,  a  morttrajjor  must,  after  default 
ill  ]ia\nu'nt  on  the  day.  irive  to  the  mort>;af;ee  six  months' 
notice  of  his  intention  to  pa.v  off  the  moi'tsiafre  or  pay  six 
months"  interest  in  lieu  of  notice.  This  I'ule  has.  however, 
been  modified  by  statute  in  Ontario  ("). 

f.'ilS.   Ltiiisliilivt  jiirisdii  lion  <is  ta  ii'ftrcsi  iiml  iiinrtniiiiis. 

By  s.  !tl  of  the  British  North  America  Act.  1M(>7.  exclusive 
lesrislativc  authority  with  resiard  to  ■"Interest""  is  conft'rred 
upon  the  dominion  parliament,  and  by  s.  !>2  of  the  same  stat- 
ute, in  each  province  the  legislature  may  exclusively  nuiko 
laws  in  relation  to  ''Property  and  Civil  Hijjhts  in  the  Prov- 
ince." 

The  subject  of  mortsiasjes,  ureuerally  sp(>akiii(r,  falls  within 
'"liroperty  and  civil  rifrhts  in  the  province.""  and  for  our  j)res- 
ent  pur|iose  difficulty  arises  only  where  the  suli.jects  of  interest 
and  mortiras-'es  iniiiintre  on  each  other.     The  natural  division 

(n)  As  tliis  provision  and  tlic  corrcspondins  Ontario  statute 
relate  to  the  rl^lit  to  redeem,  lli(>y  arc  di.scussed  In  cliaiiter  25. 
Aition  far  Hi ilrm iitinii.  SL'.",!'.  As  to  tile  (|iiostion  of  le.t.islative 
aulhorlty.  see  SS18,  infni. 

in)  As  tilt'  subject  relates  to  the  terms  of  redemption  after  de- 
fault, it  is  discussed  In  cliapter  25,  Action  for  L'rJimiUion.  S253. 
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betwfeu  the  legislative  auti>ol•it.^  of  the  Dominion  and  that  of 
the  provinees  would  appear  ,o  I.e  ,1^..  a.s.si«n  ,o  the  Domin- 
ion the  ...ht  to  legislate  .i,h  regard  to  u«ur,  and  the  rate  of 
mte,e.st  «enorally,  indudii,..  ,he  .i.^ht  to  require  that  the  rate 
of  interest  .shall  I.  stated  Hearly  in  a  mort^a^e  .se-uri,,,.  the 
repayment  of  a  loan  w.th  interest  and,  at  lea.st  in  the  ai.sence 
Of  express   provincial   le«i,slation.   t!,e  ri.d.t   ,o  pre.serihe  the 
rate  ot  .ntere.st  payable  in  eases  «he,e  the  rate  is  not  speeitied 
.n  a  mort..,,a.,  and  (2)  to  a.ssi^n  to  the  provinces  the  right  to 
legislate  as  to  the  time  and  terms  of  redemption  of  a  mortga-^e 
n>e hiding  the  right  to  provide  upon  what  terms  a  mortga^^e' 
«hall  be  redeemable  after  a  given  period  or  after  maturity 
even  though  the  terms  pre.scribed  involve  the  pavm.M.t  of  in- 
terest .1.  lieu  of  notice. 

All  the  provisions  of  the  Interest  Act  appear  lo  fall  clearly 
withm  the  legi.slative  authority  of  the  Dominion,  with  the  ex- 
eeption  of  ...  lo,  which  provides  in  effect  that  no  mortgage 
shall  be  made  irredeemable  for  a  longer  term  than  five  vears 
d alter  hve  years  the  moitgagor  tenders  or  pavs  three  months' 
interest  in  addition  to  the  principal  and  interest  to  the  time 
of  tender  or  payment  (p).    The  cpiestion  whether  this  section 
18  w,th,„  the  lcgi.slative  authority  of  the  Dominion  is  to  a  lar-^e 
extent  academic  in  Ontario  because  in  that  province  there  is", 
mmdar  provineial  statute   i,,:.  i,„t  the  question  inav  be  im- 
portant n>  .so,„e  of  ,!„.  other  provinces.     In  (.ntario  prior  to 
the  e.iaetment  of  the  provineial  .statute  the  validitv  of  s    10 
of  the  Interest  Aet  was  n,,held  ,n.  but  it  is  doubtful  whether 
1h,'  derision  ean  be  justltied  on  principle. 


(■0    Thr  .Mortu:u;i"i  Arf.  R.S.O.  IftU.  c.  IIL'    h    ]7 
(')    liiarlbnrn   v,   TMinlmr^h   .\ss.i,unc,.  Co.'.  'm:!'   5   OLR    057 
In  til-  .as,,  of  in  r,.  I'ark,  r.   I'.irk.r  v.   looker.   IS'.l.  21  OTi'  373' 
the  siotion  was  api.lli'd  and  its  v:i!i(ijty  '  ■    ■  •   •. 

for  irrantfeu. 


l\^:v:\>-K   i„ 
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It  would  seem  that,  the  niiiiistei-  of  justioi!  hiiuwlf  qucs- 
tioiii'd  the  validity  of  the  Ntatute  on  the  giotiiid  that  it  ivlated 
"not  to  interest,  properly  Hiicaking,  but  rather  to  contracts 
for  the  securitif»  of  money — clearly  a  matter  of  [>rovincial  jur- 
isdiction" (.<)• 

Hritton,  J.,  holding  that  s.  10  was  intra  vires,  said  (t)  : 

"In  so  holding  I  do  not  overlook  the  argument  that,  as  a 
logical  result,  the  Dominion  can  legislate  to  limit  any  contract 
to  the  shortest  duration  where  the  interest  is  involved,  nor  do 
I  overlook  the  decision  in  The  Citizens  Insurance  Co.  of  Can- 
ada V.  Parsons  (u)  that  'property  and  civil  rights'  in  section 
92  of  the  British  North  America  Act,  include  rights  arising 
from  contract,  .  .  .  and  are  not  limited  to  such  rights 
only  as  How  from  the  law.  It  is  however,  one  thing  to  legis- 
late where  the  contract  has  sole  reference  to  security  for 
money  lent  at  interest,  and  quite  a  different  thing  to  legislate 
in  reference  to  other  contracts  where  interest  is  only  an  inci- 
dent." 

In  the  i)assage  quoted  the  learned  judge  has  referred  to 
two  considerations  which  render  it  highly  probable  that  the 
section  ought  to  be  held  to  be  ultra  vires.  It  is  submitted  that 
a  statute  providing  that  interest  shall  cease  to  be  chargeable 
under  a  u;ortgage  after  a  certain  period  upon  the  mortgagor 
making  tender  or  payment  in  accordance  with  the  statute 
has  as  its  pi'imary  object  the  shortening  of  the  duration  of  the 

(H)  HoMsi'  of  Commons  r)il)ates.  188fi.  p.  440.  Thi>  paragraph 
in  the  text  is  in  siil)stanc4>  qiiolfd  '>oin  I.rfroy,  Canada's  Frdoral  Sys- 
tem, p.  277.  Tlio  It-arnod  aullior,  after  rcforrin?  to  some  deci.sions 
not  sprcifioally  relating  to  s.  10,  adds  at  pp.  27S,  L'70:  "It  may  be  that 
the  Dominion  power  as  to  'iutonst'  will  be  ultimately  found  to  bo 
conlini'd  to  li.\iiij;  wliat  sliall  be  tlie  Icual  rale  of  inlinst  apart  from 
express  asrcemrnt  or  express  provincial  enactment,  and  the  passing 
of  usury  laws,  restricting  the  charging  of  interest  throiiizhont  the 
Domini(m  or  any  part  thereof." 

(.')  3  0.1..H.  057.  a!  p.  «<Jt;. 

uO   1881.  7  App.  Cas.  fl6. 
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iliai-I.  lliiil    is.  it   iiliitfs  tM  the  tiiiii'  ami   It  iiiis  ul'  ndcinp- 

linli,  and  tins  is  so  \u>\\\  itlistaii.lini;  ihal  ml. Test  is  in<'i.|fiital|\ 
iiivoKcil   III   ih,.   liict   tli.ii    |||(.  ^l!,p|■|,.|^nllr  III'  llir  ihiiMlitiii   (if 

lllr  i-nlilracl  is  ell  I'lirri'i  I  l.\  1 1||.  i  |i'|iri  \  iii.j-  (i|'  ||i(.  mulM  LTairci- 
n|'    Ih.'    n'.'hl    I.I    SUliSCllli'liI     illl.  I.'st.        KlIltluT.    II     IS    slllllllilli'.l 

tliai  III  \  ii\\  n|'  the  lad  llial  iiili-ri'st  is  in. I  an  I'ssi'iilial  I'laliirc 
nl'  a  iiiiirt'.'a'jc.  the  .■ciiit  la.i  m'  iiic.rti.M..'t'  is  iml  |.rc.|i(il\  .lis- 
fiiii.'iiislialpli'  t'nmi  all  ntlii'i-  riuiliacls  as  li.'iim  .mi'  whirli  ■•|ias 
sii||.  ri'lirciiiM' III  tile  scciirit.N  lor  iii..li.'.\  liht  at  iiilcri'st. "  jii- 
lii'c.l.  it'  Mich  a  ilistihi'timi  uiic  \ali.l.  it  \miiiI<I  siciii  ti.  lolliiw 
llial  the  Doiniiiidii  would  ha\.-  the  liudit  to  li'._'isiatc'  uilh  rc- 
^.'ai'.l  to  ill.'  .sulijcct  111'  I1IIII  t  v'ayis  irriicrally, 

III  Hiitario  the  .M.ntuaurs  Ad.  K.S.O.  |!)|4.  ,■.  \\-2.  i-.m- 
laiiis  several  sedidiis  iii\ dlv  iii','  the  (luestinii  nf  inierest.  In 
iic.M.iclaiiee  with  tlie  division  lietweeii  the  lej,'islative  auth.irity 
of  the  Doiiiiiiioii  ami  that  of  the  provinces  susruested  ahove 
as  the  proper  one.  these  sections  all  appear  to  he  mini  tins 
except   perhaps  s.  IM. 

The  siihjeef  matter  of  the  last  mention. mI  section  woiihl 
seeiii  to  lie  the  rate  of  interest  cjiar-jealiie  after  default  rather 
than  Ih"  terms  of  rcijcmptioii  of  a  niort'.'av'e  ci.  whereas  the 
sllli.ied  matter  of  ss.  ).'..  li;  and  IT  nr)  is  the  teiiiis  or  the 
time  of  redemption,  not  the  late  of  inter.'st. 


(I  )    Till'  l.xt  fs  (|iioicd   in  s:ill.  miimi. 

(II  )    .\s  10  .ss.  15  and   lU,  .se.'  cl\apl.T  IT).    \iti',ii  fur  It'll, ■niiilinn. 
S^'.-.H:  as  to  s.  17.  see  SJaJ. 
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i''<'2\.  iJiMiir.-il  |iiiiiri|il('s.  p.  tilT. 

iM'2-.  (  lists  111'  ii>'i.'iiiiiitiiin:  iiml  iMiiii|il(tiiiu:  Imiii.  ji   tils. 

^:!'J:>.  (lists  iiiciiiicil  tu  pi'iitfi't  the  sccinity.  p.  (ilit. 

i'V2-i.  ('lists  III'  iiiiirlj.';ii.'i'  iirtioM.  p.  (i"J"_'. 

§:!'_'•">.  'riixiitiuii  111'  ciists.  |i.  (i'js. 

i'-)'2\.  <lni(  rill  i>ri)ii  iiilis, 

111  Ktitfliiiiil,  till'  niiiitiriiKi't'  (111  tlic  iiKiiiil  tndcr  fur  t'dPc- 
cldNiirc,  as  (III  the  iisiinl  unlcr  for  rcdtniiilidii.  is  ciitillcd  iiiilv 
to  the  tiixiHl  costs  III'  tlic  iiclioii.  Init  on  :i  spcciiil  ciisc  liciii;; 
liiiidc  !i  (lirrctioli  will  lie  iiiiidf  t'oc  an  ciKpiiry  as  to  the  ■"costs, 
charges  and  opciiscs  properly  iiiciii-rcd  liy  liiiii  in  ivspcct  of 
his  iiiortiranc  s('curit.\  "  ci).  'n  Ontario  it  is  provided  l).v  rule 
41(1  that  iiiidcT  an  order  of  reference  the  master  may  take  into 
aeconnt  "'eosts  and  oiher  expenses  iiroiierly  incurred"  {It). 
The  court  will  proceed  on  the  principle  stated  in  l>:yleii  v. 
Frost   ((■)  : 

"Thl.s  Court,  in  settling  tlio  account  between  a  morlRagor  and 
iiiorljiiiKce.  will  giv"  to  (lie  latter  all  liiat  liis  contract,  or  the  legal 
or  e<|iiilalilc  conseqinnces  of  it.  entitle  him  to  receive,  and  all  the 
costs  proiii-rly  incurred  in  ascertaining  or  defending  such  rights, 
whether  at  law  or  in  e(|uit.v.  But  even  as  to  the  costs  In  iiiuity 
this  Court  exercises  a  discretion,  and  refuses  to  him  his  costs  if  his 
conduct  has  been  imiiroper:  and,  in  some  cases,  orders  him  to  pay 
them.  In  IletiUin  v.  Uale  (il)  I-ord  t:i(l(jn  says  that  he  ought  to  be 
indeninifled   to  the  extent    that    he   arts   reiisonably   a»   mortgagee. 

(II)    Rees  V.  Metropolitan  Board  of  Works,  1880,  14  Ch.O.  372 

(h)  See  chapter  L'7,  Aiinitiiluuj  lutiiiin  MDrtiiiKjur  unit  Murt- 
(/iiyii.  S2!13. 

((■)  1SS8,  3  .My.  &  Cr.  liTD.  at  p.  675:  Wales  v.  Carr.  11902)  1  Ch. 
8fin.  at  p.  K(\":  National  Provincial  Hank  of  Kngland  v  Canii-s.  1886. 
31  Ch.l).  ,'-)82.  at   p.  .'".92. 

(»0    1802,  7  Ves.  583.  18  R.C.  502. 
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wlilrli  iiiiLsi  ni.  an  n'<u)on>iblu  with  napt'ct  to  sucli  riKhls  us  hiu  luort- 
giigo  tili(>  gives  him." 

Tin-  iiuli'iuiiification  of  the  niort(,'u««T  extcn.ls  so  I'ar  as 
he  ii.ts  iTaNoiial>ly  as  a  mortnaKoe,  aii.l  t\\v  couit  will  iii.kiu- 
iiifv  hiiii  to  thin  I'xti'iil,  wlutJK'r  he  eoiiUl  have  leeovend  tiie 
coiise.iueiit  costN,  charges,  or  expenses  at  hiw  or  not  (< ). 

§322,     Costx  of  nujotinlimi  mid  compliling  loan. 

i»s  the  inortjjaifee  is  entitled,  in  the  taking  of  the  mortgage 
aeeount,  to  be  iniiemnifie.l  only  so  far  as  he  has  aeted  nason- 
ahly  as  mortgagee,  lie  i,s  not  entitled,  in  the  absenec  of  si)ecial 
agreement,  to  add  to  the  iiri.c  of  redemption  the  costs  of  nego- 
tiating the  loan,  inveKtigatin«  the  title  and  ccmipleting  the 
security  (/),  These  costs,  thmgh  they  constitute  a  common 
law  debt»of  the  mortgagor  to  the  mortgagee,  which  can  be  re- 
covered by  the  latter  as  soon  as  the  moitgage  is  made  (;/),  are 
not  costs  incurred  by  the  mortgagee  as  mortgagee  {/i).  If  the 
mortgage  transaction  falls  through,  the  proposed  lender  has  no 
claim  against  the  borrower,  in  the  ahsence  of  a  special  agree- 
ment, for  the  costs  of  negotiating  the  loan  and  investigating 
the  title  (»)• 

('  )  Ex  part..  FVwinss.  In  r.'  Sneyd,  1883.  25  Ch,D.  338,  at  p. 
348;  .Stralian,  Law  of  Mortfjam  s,  2nd  ed  .  pi..  lesifiit, 

(/)  Wal.'s  V,  Carr,  [19(c'J  1  Ch.  8(;0;  cf,  Gnsg  v.  Slater,  1856, 
22  Biav.  3H. 

(fl)  Therefore,  in  accordanci  with  thr  usual  i)niclice.  tliey  may 
he  d. ducted  from  the  mount  of  the  advance,  Wilkinson  v,  Urant, 
isr.r,,  IS  IM!.  :!l!t.  at  1..  r-^'O:  cf.  Ex  iiarte  Clialilnor,  In  re  Rogers, 
ISS".  If,  (.hi),  L'tlO.  at  ;  "-W;  Kx  parte  Rolph.  In  r,-  Splndler,  1881, 
l!t  ("h.D.  !>S;   Hamilton  v.  Chain.  .  ISSI.  7  Q  II.D.  ?,19. 

(Ii)   Stralian.  Law  of  Morltra;;!  s,  L'nd  ed.,  pp.  lilt.  I7n. 

(i)  Melhoiirne  v.  Cottnll,  1S,'7,  2fl  L.T,  2fl3;  HolUirrow  v,  I.loyd, 
IS.'n.  r,  J'.ir,  .\",S,  in.  An  ex.  ciilory  ujireement  to  borrow  money  or 
to  lend  money  will  not  be  speciiically  enforced,  the  parties  being 
left  to  their  actions  at  law  for  damaiies.  Roni'rs  v.  Challis,  1859,  27 
Beav,  175.  IS  R.C.  i;7S;  Sickel  v,  .Moser.thal.  1Si;l'.  ?ai  Iteav.  n71.  18 
n,r.   -S2:    !.:!ries   v    Ciiretv    1^7!     I,  H    r.  !' .'    V.^C;    \v,-=<-^rn  Wanon 
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On  tho  other  hami,  in  un  iirtinn  to  foitcloHc  an  iMiuitiiblc 
mortniiKe  by  depoHit  of  title  deedM  with  a  iiii-moiaiidimi  wlieie- 
by  the  mottKaKor  aKi'ce<l  to  execute  a  lejfal  mortKaKC.  of  all  hia 
estate  and  iiiterent  in  the  inortKa»fed  lands,  the  niortKaKees 
were  ullinved.  in  the  nuiitsiane  accduntH,  the  eostw  of  prepacinK 
a  lc(?al  ul(H•t^l;a^fe.  the  eosts  of  e(irie.s[)ondenee  with  the  moit- 
gaiior  as  to  the  legal  mortKage,  the  costN  of  correHpondenee 
with  a  surety  who  had  j?iven  a  promissory  note  for  part  of  the 
mortxatte  debt,  but  the  mortifUKees  were  not  allowed  the  costs 
of  investigating  the  title,  for  the  mortgagor  had  only  agreed 
to  execute  a  legal  mortgage  of  his  estate  and  interest  (j). 


§323.  Costs  incurred  to  protect  the  security. 

The  mortgagee  is  entitled  to  add  to  his  mortgage  debt  all 
costs  reasonably  incurred  by  him  to  pri>serve  the  mortgaged 
property  or  protect  the  security,  and  to  assert  a  charge  for 
such  costs  in  priority  to  all  persons  claiming  under  the  mort- 
gagor, including  subsequent  eneunibraneei's  (k).  The  mort- 
gagee's right  to  add  such  costs  to  his  mortgage  arises  out  of 
the  moitirage  contract,  but  it  is  n^t  founded  on  an  implied 
contract  by  the  morigagor  to  pi.y  thciii,  and  v  hile  they  form 
part  of  the  price  of  redemption,  they  do  not  constitute  a  debt 
of  the  mortgagor  for  the  recovery  of  which  an  action  m;iy  be 
brought   (0- 

Equity,  acting  on  the  maxim  that  he  who  si  eks  cquitji  must 
do  tfiiiltji.  ic(i\iires  Ihe  mortgagor  seeking  to  r-edecm,  whether 
in  Mil  iicti<iii  for  foieelosurc  or  sale  or  in  an  action  for  redenip- 

Cu.  V.  Wost,  |1S!>1>|   1  rii,  271:   Calvort  v.  nurnh.ani,  ISSl.  fi  O.A.R. 
6:'o:    M.iinie  v.  I/.itcli,  1885,  8  O.R.  HflT. 

(>)  Nalicinal  I'rovincial  Dank  of  Eneiand  v.  (laiiios.  188(1.  31 
Ch.n.  5S2. 

(k)  Dryritn  v.  Frost,  18,18,  3  .My.  i;  Cr.  t;7(i;  Uarnoa  v.  Kacster, 
1842,  1  Y.  .V  C.cr.  101:  X.itional  Provincial  Bank  of  England  v. 
Oam-s.  1S8»1.  31  Ch.!>.  5S2. 

O)   Ex  parte  Fewinss,  In  ro  Sncyd,  1883,  25  Ch.D.  338. 
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tioii.  ),.  |.iiy  not  only  the  |Min<Mp,il  .ind  inti'ivst  1ml  also  the 
'•'-.t^  l.r..,Mil.v  i,h-iii-iv,l  hy  tiir  niorlii.-ivv..  in  irlatioii  to  his 
iniirtuai;!'  security. 

■■Tlif  own.  r  coiiutm  In  (Iclnn-  thr  >.stai,.  from  that  iiicmulirance 
h..  linns.ir  \nu  M|.(,n  h.  ili..  prison  liavins  thai  pUdm-  is  not  to  hr  i.iu 
to  ..xp,.ns,.  will,  r.Kai-d  to  thai:  and  so  lon.u  as  hr  acts  reasonahly 
as  inorua«.',.,  lo  llial   txl,  ni   hr  „ii>;hl   to  h,-  indciuiMhc^d."   (w). 

•  ieneiaily  spcakin-.  a  iiiorli.Mu:fe  will  not  he  ciititlcl  t,, 
.■iihi  to  his  iiior|._'aire  <leht  llir  costs  (if  iinsiicce.ssful  procccdin-s 
;i1  h-iw  instituted  hy  him  without  tiic  approval  ol'  llic  iiioitcaiior 
(/').  The  test  of  his  rijrht  to  add  to  his  iii<.rlj.aire  deht  the 
eosts  of  litiCTlinli  with  respect  to  the  nKU't-Jlire  security  is  not 
the  success  or  failure  of  the  liti^'atioii  hut  the  reasonahleness  of 
his  conduct,  and  he  may  in  the  particular  circumstances  he 
entitled  to  the  eosts  of  unsuccessful  litifxatioii    ((/). 

The  rule  111  the  ease  of  a  trustee  is  that  he  is  entitled  to 
iiid.'iiinity  out  of  the  trust  estate  for  eosts  incurred  hy  him 
in  unsuccessful  liti-ati.m  if  he  aete.l  under  the  advice  of  the 
eourt  or  if  the  ciivumstanc.'s  were  such  that  the  court,  if  ap- 
I>lied  to.  would  have  advised  the  prosecution  or  defence  of  the 
lifiLMtion  (/<).  Hy  analoir.v  the  mortwijfee  should  lie  entitled 
to  iiKleimiity  if  the  circumstances  were  such  that,  had  he  lie.'ii 
;i  trustee  and  therefore  entitled  to  apply  to  the  court   for  ad- 

^''•'•<  ''" I'i't  ""iiM  have  advi.sed  him  to  act  as  he  did. 

The  mortirauve  is  entitled  to  the  costs  of  sale  procee.lin-rs. 
taUen   reasomdily.  which   prove  ahortive.     Sui-h  costs  were  al- 

("')  I>.lillin  v.  (ialc.  ise:'.  7  Vcs.  .'sn,  at  |ip.  .-,S4-.-,  IK  U.C  r.02 
al  p.  .".(i:!. 

Ol)  Wells  V.  Trust  and  U>an  Co.  of  Canada,  Is.sf.  !)  O.K.  170; 
<f.  I'errs  v.  CeHe>.  Is.'j.  I.^,  iic;iv.  I'oli:  iJi.rke  V.  O'Connor.  1S,';3  i 
Ir    Ch     IIS. 

(-)  Kllison  V.  \Vrif;hi.  is::,  ;;  i;u...s.  i.-,S;  .Xadonal  I'rovmoial 
Iianl<  of  Kn^hmd  v.  (Janie.s,  isst;.  :u  Ch.I).  .-,Hl'.  ai  !>.  .-,!i:!;  K.x  parte 
Carr.  In  ii    Hofnian,  l,X7;t.  11  Ch.  D.  i;i' 

(/O  In  re  Heddoe.  Downes  v.  CollaiM.  |1,S!13|  1  Ch.  ,->47,  at  pp.  '>',- 
:'(iL';    Siiiiili  V.  lieal.   !S!H     ■..'.-;  0  I!    :!i;v. 
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lowwl  ill  ii  ciiso  ill  which  tliesaif  was  ahoitivc  l)y  rtaMHi  ol'  tin- 
siihsc(Hi('iit  (lisiioiumr  •■;'  ,  ■■i,i-,:m"  whii  ii  liic  aiictioiiccr  accc|(t- 
t'll  as  a  (h|i(isit  I'l'diii  a  I'.ihlcr  '  ij  < . 

A  iii(irtj;as;fe  is  .i!!i  'ni  tn  ;:  i,l  ,,  liis  iii<prts.'a«c  (h'lit  thu 
cDsts  (if  adiuiiiistia!  11^:1  ;i(MM.in|  !•_  him  dl'  thv  inTsonal  es- 
tate (if  till'  iiiortjrasriir  where  the  «.  iirt  lieenis  siicli  a  ediirse  to 
be  reasdiialily  taken  fur  his  pruteetidii  W).  or  the  costs  of  prd- 
ciliilij;  adiiiiiiistratidii  of  tlie  estate  of  an  eiu-iiiiiinaiieec  where 
that  is  iiecessarv  ii.  onier  to  the  eari'viii';  01:  of  a  n  rei-hisure 
action  (.s). 

If  a  luortttaiiee  has  lieen  juit  to  exjieiise  in  defeiulin^'  the 
title  to  tlio  iiiortcaired  estate,  tile  defence  heiiij;  for  the  iienefit 
of  all  persdiis  interested  in  the  estate,  he  is  entitled  to  add  the 
costs  to  his  inoitf;a>ie  ih'iit  (/),  hut  it  has  l)een  heUl  that  he  is 
not  entitled  to  add  his  costs  of  defeiidin>;  an  action  in  which 
his  tith'  as  inort^';]i,'ee  only  is  dispnteil  (  »  )  oi-  the  costs  of  liti- 
fratidii  wronyfully  hrduiriit  a^'ainst  him  hy  a  straii^'er.  altlidu^h 
the  pi-dceediiitrs  relate  td  the  liiort-raKed  estate  (c). 

It  has  iiecn  held  that  when  a  iiidrtjrajiee  is  takiiiir  steps 
to  sell  the  prdpcrt>  nnder  the  ptiwer  of  sale  contaiiied  in  the 
iiidrtiraire  it  is  proper  for  him  to  sii|)i>leiiient  his  sale  innceed- 
inf;s  hy  an  action  for  possession  in  order  that  he  may  he  in  a 
position  to  dclivei'  iiossessidii  to  the  luirchaser  [if). 

(</)  Fiiri-er  V.  Lacy,  Martland  i  Co..  1885.  2'>  ("h.  D.  «,•)«,  31  Ch.D. 
42:  of.  Corsdlis  v.  I'atnian.  isr,".  L.R.  4  Eq.  15R:  Cameron  v.  McP-oy, 

1XS4.  1  MM.  24L':   I'atclull  v.  Colonial  Invistmcni  and  Loan  Co .ii7. 

3  X.n.  Eq.  429. 

(I)  RaniKden  v.  Lansli'v,  IToti.  2  Vcrn.  'jSti. 
(.«)    Hunt  V.  FowncB.  1S03,  ft  Ves.  T(i. 

(O  Parker  v.  Walkins,  1S.5'.».  John.  133:  C.odfrcy  v.  Watson.  1747. 
3  Atk.  .517.  ' 

(II)  I'nUss  the  pirsons  Intoristi-d  in  Ilic  equity  of  reuemiition 
have  concurred  In  or  as.sisted  the  liliRatlon.  Parker  v.  Walkins.  auprii. 

(I)  Owen  V.  Crouch.  1857,  5  W.R.  545;  of.  Hoc  d.  Holl  v.  Roe. 
1830.  6  Binp  447. 

(i(  )  Trust  and  Loan  Co.  v.  McGillivray.  1878,  7  O.P.R.  318.  But 
if  notice  of  excrcisinj;  tlic  power  of  sale  has  been  given,  no  action 
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It  has  als(,  l),.,.!!  held  tliat  a  m.)rtj:a«co  Ik  ontitl,.,!  to  ad.l  to 
his  mortiraw  debt  tho  c.sts  of  an  a.-ti.m  in  .Meotment  broii-ht 
b>-  hin.  to  reeovor  possession  of  fho  niortgaKed  [.i-cmises  or  the 
costs  of  an  aftioii  on  the  .ovcnant  for  payment,  even  thouKh 
in  the  latter  ease  the  aetioii  was  aliortive  (x). 

§324.  Costs  of  iiiorlfiiu/c  action. 

The  right  of  a  mort«afreo  to  add  to  his  mort^'a^e  debt  costs 
incurred  by  him  in  pi-eservin-  the  mortfintfe  |)roi.(i-ty  or  pro- 
tecting the  niort-ngc  security  is  based  on  the  maxia  that  he 
who  seeks  cquit;,  must  ,h  (quili,  an.l  not  upon  an  implied  con- 
tract on  the  mort-airor's  jiart  to  pay  such  costs  (y).  On  the 
Other  hand,  the  i-i-ht  of  a  mortsngce  to  the  costs  of  and  inci- 
dental to  an  action  1i,r  redemption  or  forcclo.sure  arises  out  of 
the  morttraire  contract  itself,  an.l  can  be  lost  only  by  such 
incfiuitable  conduct  on  the  part  of  the  mortgagee  a.s  to 
amount  to  a  vinlation  or  culpjiblc  neglect  of  duty  under  the 
contract  (-). 

The  -eneral  rule  is  that  costs  are  in  liie  di.scretion  of  the 
court  or  judu'c:  and  no  order  as  to  costs  only  which  by  law 
are  left  to  the  di.scretion  of  the  court  is  subject  to  apj.eal  ex- 
cept by  leave  of  the  court  or  jud-e  makin-  tiie  order,  but  the 

nmv  1„.  broMghl  uithom   l.av,.  until  aft,.,-  ,1...  ...M,iration  of  t!,,.  tin.e 

after   «lu(.|,    acorriinu'   to   ih,.   notice   tlu-   pow.r   is   to   bo   exercised 
Sre  chapter  HI,  s-il,    muli  r  I'tnirr  „/  ,S-„;, ,  $niO. 

(r)  Sandon  v.  lloop.r.  ISIH.  f,  lUav.  216;' cf.  In  re  Wallis  Ex 
I-art,.  l.i,k,.risl,.  isMo,  -,  „.,M).  IT,;,  at  p.  IS].  Il„t  aocordinK  to  .'nod- 
ern  practuv  a  (lain,  for  pos.«,  ssion.  a  claim  for  iininediaie  payment 
and  a  claim  for  f-inrlosarr  or  salr  may  all  b,.  combined  in  one  ac- 
t.on,  and  the  cart  is  inclin.d  to  n  .ajd  „s  vexations  tbe  bringinK  of 
two  actions  where  one  a.i,on  uoiild  have  .siilllted.  .Seo  chapter  24, 
A<  ti',11  fi,r  l-'nn  I  liimin   ur  Si:li\  S2:12. 

(:)  n.tillin  V.  dale,  1802.  7  V.s.  nsH.  IS  HV.  ,'it12;  Cottercll  V 
Stra.ton.  1S72,  1,1!.  s  Ch.  2M5:  Hank  of  .New  SoatU  Wales  v.  O'Connor' 
1SS9,  M  .\pp.  ,;i.s.  2?:!:  (■onrederati(m  Life  .\s.MKlation  v.  U'ler.  1908,' 
1  .-.i..IC.  i:;t.    tle.dii   \.  CliiMii.   flfm.sl    u,   .s.    |:;(i 
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discretion  of  the  court  or  judirc  docs  not  extend  to  deprive  a 
mortir;! !,'(•(■  of  ;niy  risrht  to  costs  out  of  any  particular  estate 
or  fund  (a). 

Tlic  ri^'ht  of  a  niortirairee  to  costs  arises  out  of  the  mortjiauc 
contr.ic!,  and  unless  that  riyht  has  been  forfeited  for  one  or 
more  of  the  reasons  that  will  l)e  discussed  presently  the  mort- 
gaircc's  costs  are  not  in  the  discretion  of  the  .iiidpc.  If,  there- 
fore, the  judfe'c  wrongfully  deprives  the  inortfiapree  of  his  costs 
on  the  trround  that  he  had  forfeited  his  rijiht  arising  out  of 
the  coiiti'act  the  niortgagee  has  a  right  of  appeal  (h). 

It  would  ai)i)ear  that  a  niortga},'or  has  no  right  of  appeal 
from  an  order  negativing  misconduct  and  allowing  the  niort- 
gairce  his  costs,  for  if  the  moitga!,'ce  has  been  guilty  of  mis- 
conduct his  costs  then  become  costs  within  the  discretion  of 
the  juik'c  and  there  is  no  ajipeal  from  the  order  without  the 
Judge's  leave  (r). 

\  mortiratrcc  may  he  dcprivcil  of  his  costs  or  even  oidered 
to  pay  costs,  if  he  resists  the  right  to  redeem,  makes  unfounded 
claims,  impioper'v  lefuses  to  account  or  causes  vexatious  de- 
lays and  unnecessary  costs  {<!).  A  mortgagee  who  took  a  deed 
alisolutc  in  form,  intended  to  oiicrate  as  security,  and  then  de- 
nied the  right  to  redeem  settins.'  up  the  deed  as  constituting  an 
absolute  i)urcha.se,  was  oi-dered  to  pay  the  costs  of  the  action 
for  redemiition  <<  ).     Where  in  a  foreclosui-e  action  the  mort- 


1 


((I)   Ontario  Jiulicatiin-  Act.  R.S.O.  1014,  r.  ':!],  sk.  24.  74. 

(h)  Charles  v.  ,Ion.s.  IsStJ.  :;r!  iMi.I).  XO;  Turner  v.  Hancock.  1882, 
20  Ch.U.  303. 

(<■)  I'harles  v.  Jones,  siiiiiii:  cf.  In  re  Reddoc,  Uownes  v.  Cotiani, 
11893]  1  Hi,  547. 

(<7)  Petillin  v.  liale,  1802,  7  Ves.  .",83,  18  R.C.  502:  Cotterell  v. 
Siratton,  1878,  L.R.  8  Ch.  2!>5;  Cottrell  v.  Finney,  1S74,  I,.R.  9  Ch. 
541:  National  Hank  of  Australasia  v.  United  Hand  in  H.ind.  etc.  Co, 
1879.  4  App.  Cas.  391:  Rank  of  New  South  Wales  v.  O'Connor,  1889, 
14  App.  Caa.  273;  Kinnaird  v.  Trollope,  1S89,  12  I'h.I).  tllO;  Rryson  v. 
Huntington,  1877,  25  Gr.  2«5:  Miller  v.  Rrown.  1S82,  3  O.R.  210; 
Graham  v.  Ros.s.  1883,  fi  OR,  l.';4, 

('•)   LcTarRe  v.   UeTuyll,  18.=52,  3  Gr.  59,''>;    Livingston  v.  Wood, 
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i-M-iv  iiiii.lc  mil'ciiiiKl.'.l  (•|i:ir._,,,s  ,,r  friiiHl  awiiiist  the  riinit-;i-"r 
lif  uns  .lisiill. )«.■,!  the  c.sts  (..•(•Msidiu'd  l..\  his  mipi-.iiM'i'  <-,in- 
iliii-t    (/I. 

A  iiuiitj.'ii^cc  will  not  1),.  ,l,.|,:'ivtMl  of  .-osts  m<rcly  Im-nuso 
lie  h>,,i,i  fid,  chiiins  more  tliaii  is  dii,'  to  iiiin  (y).  Wlicic  in  a 
lcil.'1ll[ilioii  ;i,-tioll  the  iiiorltriliicc  .•laillic.l  $'M):^  to  1)0  .lllc  iiiid 
the  halMii.'c  ililc  was  foiili.l  to  he  ^].:\-2.  it  was  lii'M  that  as  the 
'l<'tVM,laiit  had  advanced  his  claim  honestly  and  iindcr  a  rea- 
son :.le  belief  that  tiie  sum  claimed  was  duo  ho  was  •.■iititle.l  to 
the  I.enetit  of  the  rule  that  a  mortwHTitr  comiiit;  to  rodoem  is 
liiiMe  for  the  costs  if  the  l.alaiico  is  found  in  favour  of  the 
defendant  'In. 

A  ••laim  by  a  mort>;aireo  to  consolidate  soeuritios  which  is 
i.ot  i.ll.iwcd  is  not  miscomluct  so  as  to  disentitle  him  to  costs 
(*).  l)Ut  where  (he  moityacor  made  a  delinite  oftVr  to  redeem 
iiiid  the  morlira(,'eo  unreasonably  refused  the  oflVr  settinsr  up 
;i  i-'niiindless  claim  to  consolidate  another  nioi-ts;as,'o.  it  was 
held  that  as  the  moi'tirai.'ee's  refusal  was  the  sole  cause  of  the 
lititratinn  he  must  pay  to  the  m.n-tsra-'or  the  costs  of  the  ac- 
tion  i./'l. 

if  the  iiiortuaw  debt  has  been  paid  oft'  before  action,  or  if 
the  arjiouni   .hie  is  ten-lered   b>    the  morf i-ajror  or  by  anyone 

'■'■|"''''<''i'ii'^'  li'i ■  !'.»    .-I  subscipicnl   encumbi'anc.M-.  and   tlio 

"""■"-•■'- vfiisi's  the  tender  or  proceeds  aft.'r  pavnicnl.   h(> 


iss.i.  L'7  (ir.  .-,1.-,:  Ktmland  v  (■(.(IrinKlon.  irr.s,  1  Eden  Kill:  DniisUuss 
V.  Culwrwell.  ls.;j.  -I  r»,.(;.  p.  ^.  ,,  ■.„.  N,„,„nal  liank  of  .\,islralu.sia 
V.  liiiirrt  HiiiidinHand.  .ic,  Co,,  xKimi. 

>n    Wcsi   V,  Jones.  1S.-,1.  1  Sim.  .N.S.  :;(i,-.. 

('/)  ttodnes  V.  Croydon  Canal  Co..  lX4n,  3  ISeav.  SC:  Cotterell  v 
Strailon.  .v»/„„.-  Cotircll  v.  Flnne.v.  xiiiii;,:  In  re  Watts.  Smith  v 
Walls.  ISSJ.  ->  ch.i).  r,.  Stone  V.  I.ickorisli,  [ISftl  |  2  Ch,  3«3:  Tliomas 
V.  forvan.  mi,  ]  SM.  Eq.  311;   Dalsncau  v.  Dasemils.  1!.(>3.  5  O.L.R. 

(Ii )    l.itll.'  V.  rinniker.  ISSO,  2S  (!r.  1!II. 

(.)   Stark  V.  Ueid,  ISr.r,,  26  O.K.  jr,7:  sec  Hird  v.  Wenn.  ISSfi   33 

cii  I),  jir.. 

(.)    S[|;:irr.  v.  Paiiloc,  isni,  hi]  L.  T.  J43,  c.A, 
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will  he  liiililo  for  the  costs,  hut  a  mere  offer  to  |iav  the  iiiiioiiiit 
iluc  and  (-((.sts  without  an  actual  tender  will  not  he  sutlieient 
(A-). 

A  HioitKafjee  sold  under  his  i)o\vor  of  sale  for  the  sum  of 
■l!.").")!?.  the  whole  of  which  he  claimed  to  be  entitled  to  keep. 
The  niort^rjuji,,.  hrousrht  action  for  an  account  and  for  pay- 
ment of  the  surplus,  and  it  was  found  on  the  reference  that 
the  sum  of  $\:Ui  was  due  to  the  mort-jasror.  It  was  held  that 
the  general  rule  that  a  niortt;airee  is  entitled  to  his  costs  did 
not  apply,  this  not  heinj;  an  action  for  foreclosure  or  redemp- 
tion, hut  a  ca.sc  of  the  defendant  reecivinir  money  for  the 
plai'itiff  and  hcinj,'  sued  therefor,  and  the  mort-ra^or  was  de- 
clared to  he  entitled  to  his  costs  of  suit   (/). 

A  niortj,'ai.'<ir,  hefoic  hrins.nn'r  an  action  for  an  account, 
should.  howev(>r'.  make  a  demand  for  an  accoinit.  otherwise 
he  may  he  disallowed  his  costs,  especially  if  he  makes  cliar^'es 
which  he  fails  to  substantiate  (»t). 

Wliei-e  the  mortsraf^ces  refused  to  assitin  tlicii'  morttraire  un- 
iler  s.  :i  of  the  Morltraires  Act  ( lO  to  the  nominee  of  the  niort- 
!.'a!-"ir  on  the  u'round  that  sub.se(iuen1  mortjraijees  had  not  n.s- 
sented.  and  an  apfilication  was  made  to  the  <-ourt  for  an  order 
directing  them  to  execute  an  assiirnnicnt.  they  were  ordered  to 
I>a\   the  costs  occasioned  hy  their  refusal   (n). 

In  Ontario  under  an  older  of  reference  the  master  may  re- 
port special  circumst/inces  i/(),  and  if  in  a  iii.irt'.'a<:e  action 
It  is  claimed  that  the  nuutiratree  has  disentitled  himself  to 
costs  or  made  himself  liable  to  pay  cists,  the  .lisposition  of  the 
co.sts  may  he  reserved  until  after  the  master  has  made  his  rc- 


(k)   Sec  ctiiiptcr  2."..    lilion  f„y  Unlrm iitiiin.  S82ril.  25.", 
(O    lioulton  V.  Rowland.  ISSI!.  4  O.K.  720. 
(ill)    nciilty  V.  OToniior,  1S.S4,  r,  OR.  747. 

in)    Sec  chapter  2(».  Hifilif  to  Assinnmoit  of  M'lrtfiiKJ'-,  S192. 
('<)    Qiiccns  College  v.  Claxton.  1894.  25  O.K.  282. 
I;:)    Riili-   4Pi      Sp*-  chapter   27.   .\'r-,untin(j  brttirrn  Mi.rujugor 
anil  Mort!/ii!ii<:  S293. 
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Poir     -Ml,.  ,„„si.  r  shoul.l   r,.p„rt   any  ,Mr.M.,ii.sfanei.s  bearing; 

111!    tllr    i|lll  Stioll    of  Cdsfs    (  (y  '. 

1 1.  ^1^  i>  iisuiill.x  th,'  r-.is,:  tl,,.  mort-;!-,T  is  .•ntitlod  to  the 
costs  ,,1-  a  I'ouclostiiv  ,„•  n..l,.,„pii„u  a.'tion,  tiu.  ,.„sts  arc  the 
nnli.iary  party  a.i.l  |,arty  ,.„s.s  <r).     They  i.u-lu.le  the  n.st.s 

of  (lisoha.v,.  ,„■  r.M.niiv,  N  ,■ ,..  or  ot'  a  vvsiin-  ,.r,ler  nh.T.'  sn.'h 

onler  was  not  rcn.lnv,!  nr,-..ssary  l,y  the  wilful  .l,.|ault  of  the 
uioi'tiiasroo  i.vi. 

The  pr..,.uri,iv'  .,!■  a  .-opy  of  evi.leliee  taken  in  ti,e  niaslrr's 
oflie,.  for  us,,  on  the  ar-uni.-nt  hrfore  thr  master  may  he  taxed 
and  ailour,!  i„  piofM^r  .-ases.  The  followin-  items  in  a  .ie- 
fen.lanfs  I, ill  in  a  rr,l,.inption  a.-lion  were  hehl  to  he  taxal)!.'  in 
roferenrr  to  takin-  of  niortu'aiiv  aeeounts  in  the  master's  ofljcr: 
I  I  )  atti.n.janr,.  by  the  othrr  party's  solieitor  on  inspection  of 
productions:  L>  >  ,.ou„srl  foe  advisin- on  evidence ;  CJ)  h.tter 
to  ehent  t,,  ,-all  a/t.-r  sorvic-  of  notice  of  intention  to  cross  ex- 
'""i"-'  ""  nl'lidavit  :  (4  ^  atten,lin-  and  copyin-  entries  in  books 

"*■  ■■"•' '"   P''"lueod:     :,     atl,,Mlanr,.  of  ,.|ient  li-oinj,^  over  ae- 

counts  and  s,ireh.-n-,.  nf  plaintiff  and  .■onsiderin-  an,]  a,!vis- 
'"'-'  ""■  '"'  .-I'len.lan, f  plaintiffs  s,,lieitor  -oin-  over  ac- 
counts an,l  ,lis,.uss;n._.  and  making  l^t  of  such  as  ,.,.1  and  can- 
not l.^ai^r.M-,!  niM,n  a.id  a.ln.ilt,,!:  ,7i  th,-  issue  of  a  new  sub- 
'"''"'  '■'"■  "i""'^-<-^  to  1„.  ,.xamine,i  upon  a  ,lay  subse.p.ent  to 
that  tor  uhi.di  th,.v  «.,v  originally  subpn.na.'d  an,l  brou-ht 
'"to  th,.  niast-r's  ofiie,. ;  .v  att..n,lan,.e  by  elient  and  a-lvisin- 
aft,.rarran.^..m,.nt  mad,!,,  pr,M.,.,.,|  with,.ase,,n  a  certain  ,lay  ; 
(!>i  perusal  of  a,-,.ounts  an,|  .•,.nsi,i,.rni-  an,l  takin-  instrue- 
tions  for  supplem.'ntal  accounts;  ,10)  eoiinsel  fee  on  refer- 
ence (/). 


('/)    S,m|.s„n    V.    Il,„„,,    ISs,..   js   (;,■,    1;    Hav.s   v.    Haws    ISSl 
2tt  (Ir,  tHi, 

(/■)    III  r,'  Qi n"H  11(11,  1.  IP, 1,11)  1  ci,    -fvj 

fv)   \\>bl)  V.  Cross,..   |l',lL'|    I  III    w^v,, 

(<)    I'l,  ii,I,Ti,iiii  V.  i'arsdii..^.  I:,!i7,    t."  Cl.l,.I!   .tit: 


BI.1  ■  .■^. 
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WluTi-  ii  siibso'iiicut  ciicuinl)ranper  institutes  proeecdiiiKa 
to  iT.lcfm  [.lior  c'liciiniijr.-iiecrs  and  foreclose  subsequent  en- 
cumbiancors  and  the  mort^'apii-,  his  costs  are  added  to  his 
moi-tf;aj,'e  debt  and  do  not  tai<e  priority  over  earlie,'  char:,'es 
(u),  but  if  a  subse(iuent  er.  inbranccr  takes  proeeediuj;s  the 
result  nf  which  is  to  secure  ,  "und  for  the  benelit  of  all  en- 
cumbrancers, his  costs,  in  .so  i':u-  as  the  prior  encumbrancers 
have  had  the  benefit  of  them,  will  take  priority  over  the  other 
encumbrances  (i'). 

Where  a  defen<lant  in  an  action  for  foreclosure  or  redemp- 
tion disclaims  in  such  a  manner  as  to  show  that  he  never  had 
and  never  clainunl  an  interest,  or  if  he  had  an  interest  that 
he  had  disclaimed  or  offered  to  disclaim  before  the  action  was 
beffun,  he  is  entitled  to  his  costs  (ic).  If  he  neither  di.sclaims 
or  offers  to  di.sclaim  until  he  puts  in  his  defence  he  is  not  en- 
titled to  his  costs  (x). 

If  a  i)crson  is  (iroperly  made  a  defendant  as  bcins  inter- 
este<l  in  the  mi)rtfraj,'cd  property  the  i>laintiff  is  not  required 
to  apply  to  him  in  order  to  a.sccrtain  whether  or  not  he  claims 
an  interest  :  but  the  plaintiff  is  entitled  to  a  di.sclaimer  from 
him  if  he  claims  w  inierfst  (//).  If  a  defendant  puts  in  a 
<1.  fence  inste.id  of  a  disclaimer  he  will  not  be  allowed  costs  (^). 
When  a  person  is  served  with  an  appointment  to  attend 
upon  proceedinsrs  in  th,  uia.ster's  oniee  and  ne^div'ts  to  attend 
SL^h  non-attendance  shall  be  treated  as  a  disclaimer  (ii),  and 

(«)   WriAht  v.  Kirby,  1857.  2.3  Bcav.  463. 

(r)  Ford  v,  Karl  of  nicst.rflt-ld,  ISSf!,  21  ncav.  426;  Batten, 
Proffltt  &  Scott  V.  nartiiioiuh  IIarl)Our  Commissionors  18!iO  45  Ch  D 
6i.'.  '  ' 

("■)  Tccd  V.  Camither.s,  1842,  2  Y.  &  C.C.C.  31;  Ford  v.  Earl  of 
Chrstcrfield,  1853.  16  Beav.  516;  Earl  of  Cork  v.  Riis.soll  1871  LR 
13  Eq.  210. 

(X)  Cash  V.  Bdchcr.  I8J2.  1  Hare  310;  Grlgg  v.  Sturgis.  1846, 
5  Harp  !t:i. 

(11)    .Maxwell  V.  Wiphtwick,   1806.  L.R.  3  Eq.  210. 

(2)   Bradley  v.  Borlasp,  18.''j8,  7  W.R.  V.j. 

(a)  See  chapter  24,  Action  for  Foreclosure  or  Sale,  J238. 
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if  such   iHTsiJii  ;i[>pf;irs  ;iiii|  (lisclaiiiis  he   is  nut   entitled   to 

■  ■lists  (h). 

532.").  Tnj-ation  of  costs. 

Ft  iH  providetl  in  Ontiirio  In  the  M()rtL'aK<'s  Act,  R.S.O. 
1914.  c.  112,  H.  W.  that  whcro,  luirNUai.t  to  any  conditioii  or 
proviso  contained  in  a  nioi't>raj:c.  there  has  been  made  or  (.'iven 
a  demand  or  notice  either  re<(uiriii«  payment  of  the  mimey 
secured  l)y  such  m(irtjrai;e  or  declariii},'  an  intention  to  pro- 
ceed under  and  exercise  the  ixiwer  of  sale  theirin  contained,  if 
there  is  a  dispute  as  to  the  costs  payable  l>y  the  person  by 
whom  or  on  vvhosc  behalf  payment  is  matic  or  teodered,  the 
costs  shall  be  taxed  by  the  clerk  of  the  county  or  district  court 
or  by  the  local  maste?'  of  the  county  or  district  in  which  the 
niort!raj,'e<l  propert\   or  an\   p.irt  thei-eof  is  situate  (('). 

It  is  also  provideil  by  the  same  section  of  the  statute  that  a 
morttrairee"s  custs  ol'  and  incidental  to  the  exercise  of  a  power 
of  sale  may.  without  an  oniei-,  be  taxcni  at  the  instance  of  any 
person  interested  b\  one  of  the  ta.\in!r  olilicers  of  the  Supreme 
Court  at  Toronto  or  \\\  a  local  master  ha\iiiK  .jurisdiction  in 
the  county  Ol'  distiict  in  which  the  mortsiajred  ]iropcrty  or 
an\-  |iart  ol'  it  is  situate.  A  local  reijistrar  who  is  not  a  loca' 
m.istiM'  has  no  .juiisdiction  ((/).  No  appeal  lies  from  the  tir  - 
ation  ((). 

ll'  a  mortirairee  is  a  solicitor  he  will  not  be  allowed  profit 
costs,  but  only  costs  out  of  pocket,  in  lespect  of  any  leiral  jtro- 
ci'cdinirs  taken  by  him  [ler.sonally  to  recover  the  mortsiatie  debt 

(h)   Hat*  V.  Park.  IS.-S,  fi  C,r.  ,',.'1^:   I.ewin  v.  Jones.  1884.  ."1  L.T. 

(e)   Sec  cliaptor  31.  fiiilr  iiml-r  Poiirr  of  flalc,  g340.  wliere  tlie 
provi.sjon.s  of  s.s.  29  and  3(1  of  the  statute  are  quoted. 
d!)    Ro  Drlnkwcd-r  and  K<rr.  inn?,  I,";  n  I,  R    7fi. 
('■)   R,.  Vanluvcn  and  Walker.  IflOO,  19  O.P.U.  216. 
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hut  ;i  solicitor  iK-tiiii,'  for  liiinsclf  ami  a  fo-morlsfamM'  who 


iNiKit  a  solicitor  iscntitlc.l  to  (irotit  costs  (f/).     Where  the  le«al 
procecliii^'H  are  taken  l.y  the  tirin  of  which  the  soli.-iti 


ir  iiiort- 


Hau'ec  IS  a  iiieniher,  his  jiarliiers  will   In 


■iititled  to  tile  sa 


me 


Nhare  ;.r  such  prolii  costs  as  they  arc  entitle.!  to  in  tl 


le  xciieral 


prntitM  of  the  [lartin-rshiii  liiisiiiess  {li}. 

It  has  been  held  that  ;i  covenant  in  the  niortsfajro  decnl  to 
l)ay  [irotit  costs  to  a  solicitor  niortnaffee  would  he  void  as  heiii),' 
a  eontrar-f  foi'  a  collafrral  advantajre  lieyoml  the  i)rincipal  and 
interest,  and  the  costs  to  which  a  .solicitor  mortfraKPp  is  ordin- 
ai'ily  entitled  (/).  In  Hnsjljind  under  the  Mnrtiiani es'  Lrgnl 
Costs  Ait.  18!).")  a  solicitor  who  i.s  a  inortj,'a<reo  either  alone  or 
jointly  with  any  other  poi-son  is  now  entitled  to  profit  eosts. 

Provision  is  made  hy  the  Solicitors  Act.  R.S.O.  1!)14,  c.  159, 
s.  40.  as  follows: 

40.— (1)  Where  any  person.  :iot  being  charRoable  as  ttie  principal 
party,  is  liable  to  pay  or  has  paid  any  bill  either  to  the  solicitor, 
his  a.sslf.-nee  or  iiersonal  representative,  or  to  the  principal  party  en- 
titled till  reto.  the  person  so  liable  to  pay  or  paying,  his  assignee  or 
personal  representative,  may  apply  to  the  court  or  a  judge  for  an 
order  referring  to  t.ixation  as  the  i)arty  chargeable  therewith  might 
himself  have  done,  and  the  same  iirocwdings  shall  be  had  thereupon 
as  if  the  ai)i)llcatlon  had  been  made  by  the  party  so  chargeable. 

A  iiiort-rasror  is  a  third  i>ai1y  within  the  act  so  as  to  entitle 
him  to  have  the  nmrtKajjeeV  costs  taxed  (./).  Where  a  fii^t 
mortKa^ee  sells  under  the  [)ower  of  sale  contained  in  the  mort- 
Srafje,  a  siibseinient  morty;af,'ee  is  entitled  to  an  order  to  tax 


(/)  In  re  Wallis,  Ex  parte  Llckorish,  1890,  25  Q.B.D.  176;  Eyre 
V.  WyniiMackenzie.  [1S94J  1  Ch.  218:  Stone  v.  Lickorish,  [1891'  2 
Ch.  36S. 

(3)  Sclater  V.  Cottam,  1857,  3  Jur.  N.S.  630;  In  re  Doody,  Hib- 
b«-rt  V.  Lloyd,   [1893]   1  ("h.  129. 

(ft)  In  re  Doody.  Fisher  v.  Doody,  [1893]  1  Ch,  129;  Eyre  v. 
Wynn-.Mackenzie.  siii>rii. 

(O  Eyre  v.  Wynn-Mackenzle.  miira.  Under  the  more  recent 
authorities,  however,  a  stipulation  for  a  collateral  advantage  is  valid 
if  It  is  not  oppressive,  see  chapter  3.  LrgaJ  Mortgage  in  Equttv,  §25. 

(/)  Ex  parte  Glass,  Re  Macdonald,  1863,  3  O.P.R.  138. 
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the  first  iniirtjratjce'H  cnsts  of  cxcrcisiin;  the  pdwer,  siii'li  coNts 
to  be  faxeil  n.s  hctMt'oii  solicitor  nml  cliont  (A). 

It  has  boon  hold  that  if  the  raorti;af;ee  has  paid  Ills  soli- 
citor's costs  and  so  procludod  liiiii.sclf  from  taxiim  I  ho  bill,  the 
mortirav'iir  who  stands  siiiii)ly  in  tho  plact-  of  tlio  inort'.'aBo© 
has  no  ri'.'ht  to  tax  tho  oo.sts,  and  that  if  the  mortuau'oe  has 
paid  tho  solicitor  ninro  than  tho  |)ropor  posts  the  niortsrairor's 
only  remedy  is  airain.st  tho  mortiraiit^  for  an  account  (/).  It 
is,  however,  provided  by  s.  42  of  the  Solicitors  Act  as  follows: 

•12.  Till'  paynient  of  any  bill  stuill  not  precludo  the  court  or 
Judgo  to  wliom  the  aiiplicalion  Is  made  from  referring  it  for  taxation, 
upon  surli  loniis  and  subjort  to  such  directions  as  to  tht"  court  or 
JudKe  may  seem  just.  If  the  application  is  made  witliin  twelve  months 
after  ii.ayment,  and  if  the  special  clrcunuitances  (m)  of  the  case, 
in  the  opinion  of  the  court  or  JtidRe,  apiicar  to  require  the  taxation. 

V]>(m  a  referenco  in  an  action  for  foreclosure  or  sale  in  an 
action  for  re.lemption,  of  the  dntios  of  the  master  i.s  to 

tax  the  costs  of  the  vu:i<        .arties  (n). 


iU 


(k)  Re  Crerar  &  Muir.  187!),  8  O.P.R.  ."ifi;  Re  O'Donohoe,  1868, 
4  O.P.R.  2t;6:   In  re  Jcssop.  1863.  32  Beav.  406. 

(0  Re  -McDonald,  .McDonald  &  Marsh,  1879,  8  O.P.R.  88;  Re 
t  ronyn,  Kcw  &  Belts,  1880,  8  O.P.R,  372:  Re  Massey,  1865,  34  Beav. 
463. 

(I")  See  In  re  Hirst  &  Cai)es,  (1908]  1  K.K.  982,  S.C.  sub  num. 
Hirst  V.  Fox,  [19U8]  A.  C.  416. 

(n)  See  chapter  24,  Action  for  ForeclnDurc  or  Sale,  S8-39,  241, 
and  chai)ter  25,  Action  for  Redemption,  S259. 
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§331.  Orif/in  of  Ihe  power  of  sale. 

At  common  law  a  mortyatre  created  in  f.ivour  of  the  w  •*- 
gagcc  an  estate  upon  condition,  and  the  mort-rairor's  interest 
in  the  land  was  liable  to  forfeiture  on  default  in  .strict  per- 
formance ((/).  In  equity,  however,  it  was  held  th.it  the  mort- 
i^a-ror  had  an  cquitaMe  riLdit  to  redeem  after  his  contractual 
or  Ieu.il  riiiht  was  forfeited   [h).     rmil  ,he  niortu'airee's  right 

in)   SiO  chapter  2,  ^fnrt!Ja!/^' at  Common  Law. 
(6)   Sic  cliaiitci'  3,  LtQul  Miji  lyutjc  in  F.qiiitii.     The  mortgaKco's 
estate  havlns  become  absolute  at  law  'if  could  of  course  convey  the 
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til  -.[  jililici.il  sail'  «iis  iiitiiiiliii'i  i|  li\   Nljiliitr.  iiNiiiillv    tin-  iinl> 

way    III   uliich  the  iiiiprti;iii.'i'i'  i-niiM   |mu   ; imI   In  llir  iimil- 

•.'iiiioi's  i'i|uifal)lr  liirlii  111  mill  III  m- ii|uii\  uf  it  ili  iii|>tiiiii  was 
li>   a  Mill   I'm-  t'liiri'lusiirc  {i  \ . 

'I'lii'    in'iTssil\     tlillv    ilil|inMi|    U|)ii|l    llir    lilii|-t'_:a'jiT   iit'    t'nri- 

rldsiliii    ill lilil>     ul'    I  rilriiipl  inn      a    ImIiimis    |iiiicrs-.    tt  lii'i'c 

tllrri'  VM'IT  .si'M'lal  Mlli>ri|l|illl  1  llrllllllil  allrrs  all'!  tllrl'cl'iill' 
Sll<'ir«.si\i'  |MTiiji|>  of  i'ii|iiil|i|  ii'ii  Inl  In  llii-  ilit  iiMliii'liiili  li.\ 
(•i)iivi',\  aiiriTs  lit"  till'  piiwir  lit'  sali'.  a  iciiii'ily  iiitciiilcil  In  alVmil 
ii  siiiiiiJiT  ainl  iiKMc  f\|ii'i|itiiiiis  niiKJi'  of  ui'ttiinr  I'iil  of  the 
niortitaiioi's  ciiuilN  of  riih'iii|itiip|i  ami  of  i  rali/.iiit;  llic  moit- 
trau'i'  liilit. 

(  iMlits  nf  ('i|uity,  liowcvir,  li'nl  not  \  i(  v  pDWris  of  sale 
with  I'avoiir.  Init  ri'trariicil  llici;i  as  iippiiMil  to  llir  ciiuiliiiilt' 
doctiiiii'  that  till'  iiiorltjaiior  liail  an  t'i|iiity  of  icil(iii|)tioii 
wliii'ii  roiilij  not  111'  irot  rill  of  uitiioiit  a  ilciTt'c  of  fori'i'josuri'. 
Thus  ill  a  raso  ii\  lT:iH  id)  the  inoitiras-"'!'  was  K'l  in  to  w- 
ilcciii  si'vi'ial  ''.irs  after  tlic  cxcrcist'  of  tlii'  [lowcr,  ami  in 
ISdl  Loiil  Kcn.Miii.  «'..(.  saiil: 

"In  iiioriea«i'  derds  lln  rr  Is  soiinliiins  inirodiici  d  a  cliiiisi'  ttiat 
the  inorlKas.i'  may  ri'pay  hlnisi-lf  liy  sali'  of  tlir  iin(il^;a>;id  pninist's 
witliiiiil  Ihr  fonciirrcncf  of  ihr  iimrt'^aRor:  but  a  court  of  equity 
would,  I  lii'lii'Vi',  control  ihr  rxiTcisc  of  that   power."   (<■) 

In  1S()2  I/'),  liDwcvi'r,  the  valiility  of  a  power  (,f  sale  was 
expressly  atliriiieil.  ami  it  was  liehl  that  the  iiiort!iai,'ee  luifiht 
exercise  such  a  power,  without  the  eoncmrenee  of  the  iiinrt- 
trnjior,  thinijfh  the  latter  had  eovenanteil  wiili  the  m  .n(.'a!:ie 
to  Join  in  a  sale. 

h'Kal  .'Slate  without  an  cxpr.ss  power  of  sale,  altliouRli  there  might  he 
an  t'<|uilalih'  Interi'st  o\iistandinu  in  ilir  morlj;a«i''  N"csl)itt  v.  Rice, 
ISIU,  14  f.r.C.F".  409. 

(r)    Siv  cliaplcr  24.  Arliar.    '   -  run rlo.iiir,    or  .sV/^c.  8:>|,-,. 

(if)   Croft  V.  Powel.  173S.  v        yns  11":: 

('•)   Kins  V.  Parish  of  KdiiiKion.  1801,  1  Kast  288. 

If)  flay  V.  Sharpe.  1SU2.  1«  Vcs.  34^  n..  fnllnwid  in  Cnr-ipry  v. 
iiorKan,  1811,  18  Vcs.  344,  18  R.C.  442. 
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It  iiiMV  ni)\\  l)c  riiiisiilcri'il  iiJt  Ncllli'il  tli.il  n  |iii\Mr  nl  >iilf 
is  n  \i>\\i\\  anil  |>i'(ipi'r  til'lii  iil'  tlic  iirililiaiN  iinirluML'r  dicil. 
Tills  |Miiiit  liiis  iiriscii  in  l'}iiL;hiiiil  in  casts  in  uliirli  tlic  ipiis- 
licin  Iil  I'll  If  the  I'liiiit  Uiis  «  llrllliT  ii  |Miucl'  tci  ini'iliiav!!'  a'llll- 
ori/cil  llir  iiiakiii;;  ol'  a  ni-ifl  L'ayi'  I'nnlaiiiiiiL.'  a  |iii\\(i'  nl'  >iilc. 
.Maliii>.  \'.  <  '.  sail!   i  (/ 1  : 

"I  am  of  iipliiiiiti  thai  a  l«i»cr  of  xalr  Is  a  niTcKsury  Incident 
to  a  iiii)iii:auf.  ami  lliul  wIhII  a  tcs'alor  sa>s  thai  a  xiiiii  of  iiioni  y 
is  to  III  lalsi'd  by  iiioitf;a;-'.  In-  niians  li  In  l)i'  lalsirt  in  tin-  way  In 
whicli  iiionty  is  ordinarily  rai.snl  by  iiiorti;a!;i',  and  tliiriforc  that 
that  ilii'  iMoriKaKr  may  contain  what  moriuaucs  In  general  do  con- 
tain, namily.  a  power  of  sab  .  I  entirely  a^rif  wlili  what  the  Master 
of  the  Itoll.s  said  In  ri,„K-  i.  Iihiimih  (h)  that  a  iniwer  to  iiiortKUKe 
Includes  a  |)ow.  '  i-  (;iv(.  to  a  mortcuBee  all  such  r.  iiiedies  as  are 
projier  to  b<'  given  .  <  him.  so  as  to  moncaBe  ih  '"tale  on  tlie  best 
terms,  and  one  of  these  remedies  Is  a  |powir  of     > 

In  a  suit  l).v  u  vciiilor  fur  speeitie  pcit'dfiiiaiici'.  wlieic  tlic 
vcii'lof  was  oiijci'cd  tn  execute  a  deed  and  the  vendee  t<i  execute 
a  iiiiiilijaire.  the  opiiiiun  was  expiesscd  that  it  wuiild  he  iin- 
pi'ii|>cr  to  insert  ii  power  of  sale  in  the  inoi-t}rai»e  (/).  lint  in 
another  case  i  /)  a  decree  u.is  made  for  specitic  perforiniiliee 
of  a  contract   to  execute  ii   iiiortuace  enntainiiit;  a   power  of 

The  |iower  of  sale  has  also  Ikhmi  rccoi;ni/.ed  In  IcKislatioii. 
The  Short  Forms  of  Mort'.'aL'cs  .\ct  ( /■  )  provides  a  form 
of  [I'Wer  of  sale,  :ind  li.v  the  MortsratieN  Act  (/)  an  implied 
po\'  er  of  sale  is  iriven  to  iiiortiracces  in  certain  circuiiistaiices. 

i'.l'V2.  Stdliiliirii  IiiiiiUkI  I'licir  of  s<th. 

In  Kn^diind  juior  to  the  pa.ssinn  of  Lord  (tan  worth's  Act 

1(1)   In  re  (•ha»ner'.«  Will,  1KH!1,  L.R.  8  Kq.  569. 
(h)    isi'.t.  L'fl  Reav    Un  at  p    128. 
(i)    McK.iy  V.   Reed.  1864.  1  Chy.  Hi.    (U.C.)    208. 
(()   Ashton   V.  CorriKan.   1871.   L.H.   13   Eii.   "6;    cf.   Hermann  v. 
Hodnes.  IS?:!.  L  R.  16  Kq.  18. 
(*•)    See  8.1S3,   intra. 
(I)   See  1332,  infra. 
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(>((;•.  ill  or.lcr  tli;it  ;i  iiuirtyiijice  mif,'lit  soil  the  iu<irtf,'a';c.i  liiiids 
without  jiidii-ial  iinicoiM lines  it  was  iii'ccssary  that  a  power  of 
sale  should  he  -ivcu  cxprfssly  In  the  luortvaiit'  divd.  liy  that 
act  a  pout'i-  of  sail'  was  iiiipjicd  in  ccitaiu  cases.  The  sections 
of  l.md  (luiiuiJith's  Ai't  ivlatiii-,'  to  implied  jiowers  of  sale 
were  repealed  liy  the  ( 'oiiveyaiieiiif;  Aet,  iNiSl  (n),  but  not  so 
as  to  afteet  inort'juees  made  prior  to  1882.  The  last  mentioned 
statute  (  s.  II»  i  ijives  to  a  nioit«aj;ee  whose  morti;af,'e  is  made  by 
deed  a  power  of  sale  somewhat  similar  to  tlic  power  friveu  in 
Ontario  liy  the  .Moitiia^es  Ael,  except  in  so  far  as  a  contrary 
intention  is  exi>ies.sed  in  the  mort^afie  deed,  and  subject  to  the 
terms  of  the  inoit.ja^e  deed.  The  statute  also  provides  iis 
follows : 

20.  A  inortKaeee  shall  not  exercise  the  power  of  sale  conferred 
by  this  Act  unless  and  unill— 

(i)  .Notice  reiiiiirinu  payiiunt  of  tlio  iiiortKape  money  has  l)epn 
served  on  tlir  iiiortsasior  or  one  of  several  iiiortRasors.  and  default 
hivs  been  luade  in  payiuent  of  the  luortRage  money,  or  of  part  there- 
of, for  three  nionihs  after  such  service  {»);   or 

(ii)  Some  interest  under  the  tnortpase  is  in  arrear  and  tiniiaid 
for  two  months  after  heconiins  due;   or 

(lii)  There  has  be.  n  a  breach  of  some  iirovision  contained  in  the 
morts-'aKe  deed  or  in  this  Act:  and  on  the  part  of  the  niortf;:i*or, 
or  of  some  person  roncurrins  in  makin;;  the  niort^:i>;e,  to  be  ob- 
served or  iierfuriued.  otln-r  than  and  besides  a  covenant  for  payment 
of  the  iiiormafie  money  or  interest   thereon. 

It    is  pi'iivided   in  (•ntai-io  liy   the  .Mortiraires  Aet.  H.S.O. 

1014.   e.    111.'.    IIS    fnjlnws    (/■)  : 

1».  Wher.'  aii.\  I'vineitKil  niomy  is  secured  by  niori.uaL'e  of  land 
exeeiit.d  aft.  r  tl,,  llii,  .la.v  et  .March.  l.STn,  lli,.  iiiortKaiiee  i^liall,  at 
any  tiiii.'  aft.  i  th.'  •  Ainriiiinii  ot  four  months  from  the  time  when  the 
Iiriiieipal  men..'.    .=  ',i:ill   has.'  h. ciime  liayahie.  aeconlin.t;  in   ih.'  terms 

<'f  ''"    ' •'^•i-'.  <u-  :il;ir  .-iiiy   inoitst   nn  llie  i.iiiui|iai   iiion.y  shall 

•'•'^'    •"  '  i>   ill   ait.  ,tr     r..i-  s!\   mep.ii.s,  or  alhr  any  omissidii   to  pay 
any  pr.  iiiiii  i  ..ii  .:in    itis.iratie.    ulijch.  liy  ill.,  i.rius  iil  tlie  iiairltrai;.' 


I   V.  e.   1  1,-,   (Im;..). 
V    e     II. 

illflfl. 
■i.i..i  U  .;..■.■"  iiirluiii.s  aii.\   peison  deriving  till.'  un- 
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ought  to  be  paid  by  the  niortRaKor,  have  the  followins  powers  to  the 
like  extent  a.s  if  they  had  be.'n  in  terms  conferred  by  the  mortgage 
but  not  further,  namely: 

(a)  A  power  to  .sell,  or  concur  with  any  other  person  in  silling, 
the  whole  or  any  part  of  the  mortgaged  property  by  pub^ 
lie  auction  or  privat.'  contiact,  subject  to  any  reasonable 
conditions  he  may  think  (it  to  nuike,and  to  buy  in  at  an  auc- 
tion and  to  rescind  or  vary  contracts  for  sale,  and  to  re- 
sell the  land,  from  time  to  time,  in  like  manner  without 
being  answerable  for  any  loss  occasioned  'hereby; 

(b)  A  power  to  insure  and  keep  insurt^l  against  loss  or  damage 
by  Are  any  building  or  any  iffects  or  i)roperty  of  an  in- 
surable nature,  whether  affixed  to  the  freehold  or  not. 
being  or  forming  part  of  the  mortgaged  property,  and 
the  premiums  paid  for  any  such  fnsurance  shall  be  a 
charge  on  the  mortgaged  property,  in  addition  to  the  mort- 
gage money  and  with  the  same  priority  and  with  interest 
at  the  same  rale  as  the  mortgage  money  (</). 

20.  A  receipt  for  purchase  money  given  by  the  person  exercising 
the  power  of  sale  by  the  next  preceding  section  conferred,  shall  be  a 
sufficient  discharge  to  the  purcha.ser,  who  shall  not  be  bound  to  see 
to  the  application  of  the  purchase  money. 

81.— (1)  No  sale  under  the  power  conferred  by  section  19  shall 
be  made  until  after  two  months'  notice  in  writing,  form  1,  has  been 
given  to  every  subsequent  encumbrancer,  and  to  the  mortgagor,  either 
personally  or  at  his  ustuil  or  hist  place  of  residence  in  Ontario. 

(-•)  The  notice  may  be  given  at  any  time  after  any  default  in 
making  a  payimnt  provided  for  by  the  mortgage. 

(3)  In  case  of  the  death  of  the  person  entitled  subject  to  the 
mortgage,  and  of  his  Interest  passing  to  an  infant,  the  notice  shall 
be  given  to  his  personal  representative  as  well  as  to  the  infant. 

(4)  The  notice  to  the  infant  shall  be  served  upon  his  Buardian, 
and  if  he  has  no  guardian,  upon  the  Oiricial  Guardian,  and  in  every 
case  ufiDii  tile  infant  himself  it  over  the  age  of  twelve  years. 

22.  Wliere  a  conveyance  has  been  made  in  professid  exercise 
of  the  power  of  sale  eonf.rred  by  section  l!i  the  title  of  the  purcluiser 
shall  not  be  liable  to  bo  iinpeacii.'d  on  the  ground  that  no  case  had 
arisen  In  aullioiize  the  exercise  of  such  power,  or  that  such  power 
had  be,n  improperly  or  irregularly  exercised,  or  that  such  notice 
has  not  been  given;,  but  any  iierson  damnitiid  by  an  unauthorized, 
iuiproper  or  irregular  exercl.se  of  the  power,  shall  have  his  r.'Miedy 
aiiainst  ilic  iierson  exercising  the  jiower. 

2;j.  Tlie  uumey  arising  from  ili,.  sale  siiall  be  apjilied  hy  the 
pirs(ui   r.  eei\in.i;  the  same  as  follows: 

(','!  See  e!i:i!!!er  ?.4    F:r.    /n«:;.-v,n.".  |372. 


63(i 


•  H.M'TKi;   XXXI.  SANK   IMiKU   I'OWKI!  OK  SAM-;. 


( 
I 


Firstly,  in  payiu.iii  of  ;il!  ili,-  ixin  ns,  s  iiioiddit  to  tlir  sai.'  or  in- 

•  iirrifl   in  iiny  att. mptiil  sali  ; 
s.condly.  in  discliarm.  of  all  int.tisi  and  costs  tlun  diH'  in  rt- 

sp.cl  of  the  moriKam-  iiiid.  r  wliicli  the  sale  was  niadr: 
Thirdly,   in  disHiarKc  of  all    tlir  principal   iiioiiry   tli.n  dif   in 

rrsfiort  of  such  inortiiauc:   and 
Kourtlily,    in    paynimt    of    tin-   aiuotints   diic    to    the   stihsrcni.nt 
incitiiiliranccr."  accoidinf;  to  ilnir  [inoritiis: 
and  111.'  r.'sidii.'  shall  hf  paid   to  the  tiiormauor. 

24.  The  p.rson  cxfrcisins.'  111.,  pow,  r  of  sal.'  shall  ha\.'  p.iw.t 
to  ronvcy  or  assign  to  and  vest  in  th,-  iiiiroh:us.  r  111.,  prorxrty  sold, 
for  all  th..  .'stati'  and  interest  ili(.rein  of  th.'  nion sapor  and  of  which 
111'  had  pow.T  »o  di.;pos. . 

2.1.  .\l  any  time  aft.r  the  power  of  sal.'  shall  hav,'  biroiiie  .x- 
erci.sable,  the  person  entitled  to  .'xereise  tli.'  .saiii.'  shall  he  entitled 
to  demand  and  recover  from  th.'  niortKat;or  all  de.ds  and  dociuii.nts 
in  his  possession  or  power  relatini:  to  the  luonsaged  profierty,  or  to 
the  till.'  thereto,  which  h.'  would  hav.'  he.n  .niitUd  to  d.'mand  and 
recoviT  if  the  property  had  b.'en  conveyid,  appointed,  surrender.'d 
or  iussifined  to  and  w:us  tli.n  vested  in  him  for  all  th.'  .stut..  and  in- 
t.r.'St  of  the  iiiortsaKor  and  of  which  lie  had  power  to  dispos..;  and 
where  III.,  le^al  estat.'  is  oiitfi  .idlnR  in  a  trustee  the  mortpap.'e, 
or  any  piircha.s.'r  from  him.  si  all  b..  entitled  lt>  call  for  a  conveyance 
of  till'  l.'sal  .'State  to  th.'  sam.'  ixtent  as  th.'  niorinat;or  could  have 
called  for  such  a  conveyance  if  the  mortgace  had  not  been  made. 

'M.  So  iiuich  of  this  Part  as  confers  a  power  to  sell  shall  not 
aptily  in  tli.'  case  of  a  iiiortsai;..  which  contains  a  iiow.i'  of  sale  exc.pt 
as  in  s.etion  27  provided:  and  so  tiiuch  :us  confers  a  power  to  insure 
shall  not  apply  In  ;li.'  ease  of  a  mortcane  which  contains  a  povv(>r 
to  Insure:  nor  shall  any  of  the  provisions  of  this  F'art  apiily  to  a 
iiiortsaj;.'  which  contains  a  declaration  that  this  I'art  shall  not  apply 
tlnri'to. 

27  (1)  When'  a  niortKaKe  made  in  pursiiancr  of  '/'//'■  slimt 
/■''iriii'i  iif  M'lrliiiiiim  ,1.7  contains  a  Iiower  of  sale  in  th.'  form  no. 
14  ie  Column  One  of  Schedule  I!  to  that  ,\i'i.  the  iiiortf;ai;..e  may. 
ill  ixircisinj;  the  pow.r,  in  lieu  of  laklnj;  th.'  proc.'.dinss  provld.d 
fii!  ,>y  such  foriM.  Column  Two.  tak.'  proc.dinas  under  and  hav.- 
tile  hen. tit  of  th.'  jirovislons  .if  this  I'ait.  .xcpt  that  such  power 
shall  not  be  exercisabl.'  until  after  ai  Last  four  months'  default 
and  at  hast  two  months'  notice,  or  such  lonm-r  periods  as  may  by 
III.'  iiovver  conialni'd  in  such  iiiortsa.ce  be  fixed  th.  refor.  and  this 
I'an  .^hall  apply  to  a  .sah'  mad.'  iindir  such  pow.r. 

(2)  Where  u  mortiiaKe  luiriiortlnf,'  to  b.'  made  in  pursuance 
of  77.1  sliuit  Funnn  a'  Mnrifitini s  Ait  contains  a  fiower  of  nl.. 
which  iirovides  for  a  sal.'  without  notice,  the  morti;ai:ei.  may  tak.' 
i.-'h-.-t'dfrii.-  to  p.'!!   •ind-r  nnd  V.nvv  (!••■  h.-nrlii   „!  r-i,    provi.sion.s  of 
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ihis  Part  as  fiiily  and  .ffictually  :us  if  Ilir  mortgage  had  not  con- 
tained a  power  of  salp. 

(?,)  SuhsM-tion  2  shall  apply  to  all  niortKagfs  whether  hereto- 
fore or  hereafter  made  (r). 

Form  1.  iclVricd  to  in  s.  21  is  iis  follows: 

NoTici-:  OF  Sau:  Unkkb  .MonrtiAiiK. 

I  henhy  rjiiuire  yoti  on  or  before  the  day  of  19     , 

(ft  (/«!/  Hilt  bus  than  tiii,  tdlcniUir  monttis  from  tlir  mrvict  of  the 
not  HI .  unit  not  Ilis  Ihiin  sir  months  iiftir  thi  ilifiiult),  to  pay  oft 
the  iirincipal  money  and  Interest  secured  by  a  certain  mortgaRe  dati'd 
'*"'  dii.v  of  lit     ,  and  expressed  to  be  made  between 

(hiri'  stntr  imrtirs  and  drsciibf  mortgugid  i>riiiwrty),  which  mort- 
gage was  registered  on  thi'  day  of  19  (and  if  the 
niorlgapr  has  bicn  assigmil  mid:  and  has  since  become  the  property 
of  the  undersigned).  And  I  hereby  give  you  notice  that  the  amounts 
due  on  the  said  mortgage  for  principal,  interest,  and  co<is  respect- 
ively, are  as  follows:    (sit  thr  same  forth). 

And  unless  the  principal  money,  interest  and  costs  are  paid  on 
or   before  the  said  day   of  l!t     ,    I    shall   sell   the 

proiierty  comprised  in  the  said  mortgage  under  the  authority  of  Thr 
Morliidijis  Art. 
Dated  the  day  of  19     . 

The  foretrniiiir  pfovi.sions  ilo  not  appl.v  to  <i  iiiorttrajrc  which 
contains  an  ixin-ess  power  of  sale  except  in  the  two  cases  pi'o- 
viiled  h,\  s.  '21.  Thc^y  ,\i)  not  apjil.v.  fof  instance,  if  tlie  nioit- 
ffiitre  is  not  niaiU'  in  piiisiiaiicc  of  thi  Short  Foiins  of  .Mo-t- 
ira^ri's  Act  and  coiilaiiis  ;m  expfcss  le.wei'  of  sale  which  foe 
any  reason  is  defective,  oi-  if  tlie  niorti,Mi,'e  is  made  iir  piii- 
siiance  of  the  act  and  contains  ji  powee  of  sah'  which  ilepaits 
ffom  the  short  form  in  anv  respect  other  tlian  in  providinvr 
for  a  sale  without  notice. 

Otiier  (HU'stions  arisiny:  niich'r  the  foreiroinvr  provisions  or 
with  resrard  to  their  siih.ject  matter  will  he  discussed  helov,   {.s). 

(r)  Siib-s.  1  dates  frotn  1SSS  and  iib-s.  2  from  tS9e.  As  to  the 
derisions  which  wi-re  the  cause  of  the  passing  of  these  anu'ndnients. 
see  5^:!.'),  infra. 

(s)  As  to  notice  of  exercising  the  jtower  of  sale,  see  iSS39;  as  to 
the  conduct  of  the  sale,  see  1(341:  as  to  the  conveyance  and  its  effect. 
Bee  8.343;   as  to  the  application  of  the  proceeds  of  the  sale,  see  |i344. 
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I"  <'iilaii.,  the  i.nlin.iry  i.ra.tico  is  to  use  the  short  form 
of  |.nu,T  of  su\v  |.iovi,i.M|  hy  tlu'  Slu.rt  Forms  of  Mort-asies 
Act  i/i  uith  siifh  i|ii,ililieuti()iis  ami  additions  as  may  seem 
advisalilo. 

All  exiHess  iioun'of  sale  may.  however,  take  \  nioiis  foi-m.s. 
it  may  he  in  the  form  of  a  trust  for  reeonveyanco  on  payment 
of  the  mortuauc  deht  on  the  day  appointed,  and  in  default  of 
payment  for  sale,  oi-  the  estate  may  be  limited  to  the  u.se  of 
the  mort-airee  for  a  term  of  years  with  a  [.roviso  for  i-edemp- 
tion.  and  suh.jeet  thereto  t.>  the  use  <if  trustees  in  fee  simple 
upon  trust  to  sell.  The  estate  may  also  be  limited  at  onee  to 
trustees  in  t'ee  simple  to  sell  if  the  mort^ajre  moneys  ai'e  not 
paid  by  the  appointed  time,  with  a  proviso  for  redemjition. 

The  appointment  of  third  [lersons  as  trustees  for  sale  is, 
how(\,r.  not  ilesirable.  as  this  course  may  oeeasion  delay,  in- 
eonveriieiiee  an. I  urcatrr  .'xpcnse.  A  inortj,'a!,'ee  .xereisinir  the 
pow.'r  ,ii'  sale  will  not  he  subjeet  to  the  same  restraint  as  a 
trustie.  Thus  when'  the  power  of  sale  was  vest(>d  in  a  tru.stce 
the  court,  on  the  application  of  the  niort;:a!.'or.  restrained  the 
s;ilc  until  the  trustee  should  L'ive  notice  to  both  the  mortuawe 
and  the  iiiort!.'air.u'.  upon  the  u'round  that  it  was  tliduty  of  the 
trust,  r  to  attend  to  the  interests  of  both  iiuu'tuauee  and  iiiort- 
Kai-'or.  hut  in  the  same  ease  a  motion  to  restrain  the  niortu-auee 
frcin  proceediu'.'  uithout  notice,  made  under  the  a|itMvhension 
th.-it  the  pow.r  .\,)s  \est,',|  iu  the  mort'jiiL'cc.  Ii;i,|  |„.,.ii  previous- 
ly  refuved    I  l(  I. 

The  r,, II,, wine-  t",,riii  ,,|'  pnw.r  i,f  sab'  nia\  b,'  a,|opte<l  ; 

I'r,iMil,i|  tl,;ii  (||,.  i,:ti,\  ineitra:;,.  on  <l,laiill  of  iir..\  iiii^nt  f,,r  fone 
nionllij  ina.v  on  |on.'  in,,nlliV|  noii,..  ,nt.  r  on  ami  l.a.s,'  or  .s,ll  the 
.said  lands   (  ,). 

( t)   Si'i>  Slim,  infill. 

(in    Annn.   ISiM.  i',  .Madd.  ,ii  C.  in. 

(M     I'll,'  nrst  rlaiis.    In  tli,.  siigfiisled   i.owrr  of  sale  followK  the 
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l'i()\i(lcd  also  that  such  nolicp  may  bo  •■ffcrmally  civin  lither 
by  tile  leaving  of  the  same  witli  a  Krown  up  inrson  on  the  said  lands 
if  orciipiirt  or  by  the  placinu  of  it  fbcnon  if  iinocLiipicd  or  at  tli.- 
option  of  the  im>rtca«i-r  by  tho  niai!in!i  of  tb.^  sat  :.  in  a  rcpistir.d 
Niter  addressed  to  tiie  iiiortcacor  at 

or  by  the  publiration  of  t\u-  same  once  In  some  newspaper  imldisbed 
ii'  Ibf  county  in  wliieli  said  lands  are  situate  and  shall  be  stiMloient 
fboiiKb  not  addressed  to  any  person  or  persons  by  name  or  desijina- 
tion  ;ind  nolwithstandiji^  any  lurson  or  persons  to  be  ;iffectrd  there- 
by may  be  unborn,  unascertained  <ir  under  disabillt>  .  and  that  should 
d,  fiuli  continue  for  two  months  a  sale  imiy  be  made  hereunder  by 
public  auction  or  private  contract  or  partly  one  or  i)artly  the  other, 
with  or  without  entry  on  said  lands  and  without  any  notice  whatso- 
ever: and  that  the  whole  or  any  part  or  parts  of  the  said  lands  may 
be  sold:  and  that  tlie  procee<ls  of  any  sah-  ben'und.  r  nmy  he  ap|ilicd 
in  (.:,\Mieni  of  any  costs,  charses  and  exjienses  incurred  about  lakins. 
reeoverin;;  or  l<eei)inK  possission  of  the  said  lauds  or  by  reason  of 
non  iiayuient  or  iirocurins:  payment  of  moneys  secured  hereby  or 
otherwisi':  and  that  the  nu)rtKa«ee  may  sell  any  of  the  said  lands  on 
such  terms  as  to  cndit  and  otherwise  as  shall  appear  to  hiiu  most 
advautau.cMis  and  for  such  i)rices  as  can  reasonably  b  obtained 
therefor  and  nuiy  make  any  stiiuilat'ons  as  to  title  or  evidence  or 
commt  nceiuent  of  title  or  otherwise  which  he  shall  deem  proper:  and 
may  buy  in  or  rescind  or  vary  any  contract  for  th.  .^ale  of  the  whole 
or  any  part  of  the  said  lands  and  resell  without  beinR  answerable 
for  loss  occasioned  tlureby,  and  in  the  case  of  a  sale  on  credit  the 
mortKiBce  shall  be  bound  to  luiy  the  tuortwasor  only  such  moneys 
as  have  been  actiuUly  received  from  ijurdiasers  after  the  satisfaction 
of  tlu-  elaiiui:  of  the  morl jiiiuee,  and  for  any  of  said  piiri>osi  s  may 
nuike  and  execute  ail  ai;reeiuents  and  assurances  as  he  shall  think 
fit:  and  that  any  i.iirehaser  or  lessee  shall  not  be  hound  to  -^e,  to  the 
propriety  or  re-ularitv  of  any  sale  or  lease  <u-  he  affected  by  exiuess 
notice  tiiai  any  sale  or  base  is  iiui.roi.er:  and  that  no  want  of  notice 
or  publication  when  recpiiied  Ik  reby  shall  invalidate  any  sale  or  1.  ase 
hereunder:  and  that  the  morti;a-ee  shall  lia\e  [lower  to  ((.n\.  \  or 
assign   to  and   vest    in   the   jiun'liaser   the  ).r()iMri,\    sold,   for  all   t! 

short  fiinii  i.rov tried  by  the  .short  I'ornis  of  .Moriaa.s;es  Act.  the  blani, 
in  that  forui  to  hi'  tilled  by  the  words  within  sipuire  brackets  or  such 
olh.  r  words  indicalinu  the  lu  riod  of  default  and  the  len;ith  of  notice 
as  the  iiarlies  may  a^ree  upon.  .\s  to  the  care  to  be  exercir-.d  in 
niakinj;  any  chan.u-e  in  the  wordini;  of  the  .short  foriu.  see  r.V.'.:,.  mini. 
If  I  he  form  is  strictly  follow(d  and  th.  mortca!;e  is  .xpr.ssed  to  be 
made  pursuant  to  the  Short  I'orins  of  .Morl;;af;es  Act.  the  word 
"morlfjauee'  includes  the  morti-'agee's  "heirs,  .  •iitors,  tidniinistrat- 
«r>.  or  .:issii;ns"  and  in  other  re-.pects  ttw-  power  operates  a«  if  it 
\vi  re  expressed  in  tin-  corrcsiiondin;;  extended  form.     See  S""l.  infra. 
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istnio  and   intiTcsi   therein  of  thr  inortgagor  and  of  whirh   lio  has 
power  to  dispose   (  »). 

■  I.   Stdliitnrii  sJiiirt  fiinn  <if  jinin r  of  ^iilr. 

The  shiirt  t'niiii  lit'  |io\vi'i-  (if  siile  jmivKled  in  (tiitiifio  l)y  tlio 
Slini't   l''(iriiis  lit'  MmliiMtres  A<-t   ( .c )   i>  lis  t'lilliiws: 

Provided,   tliat   the  said   iiiorluanee  on   d«'faiil(   of  payment   for 
may  on  notice  enter  on  and  lease 

or  sell  I  lie  said  lands. 

Ill  the  case  iit'  ii  niorlyratrc  cxiH'csscil  to  he  iiukU'  in  piir- 
stiiiiiee  of  the  statuto.  the  forouiiini.'  iKnvcr  of  sah'  has  the  same 
ctTccI  as  if  it  were  in  the  fiilh'\\  ini.'  ternis  (,'/)    : 

Provided  always,  and  it  is  hereby  declared  and  agreed  by  and 
between  the  iiartles  to  these  iiresents.  that  if  the  said  mortsagor.  his 
heirs,  executors  or  administrators,  shall  make  default  in  any  pay- 
ment of  the  said  money  or  interest  or  any  part  of  either  of  the  same, 
according'  to  the  true  Intent  and  meaning  of  these  presents,  and  of 
the  iiroviso  in  that  behalf  hereinbefore  contained,  and 
shall  have  thereafter  elaiised  without  such  iiayment  being  made  (of 
which  default,  as  also  of  .he  continuance  of  the  said  iirineipal  money 
and  interest,  or  some  iiart  thereof,  on  this  security,  the  iirodiulion 
of  these  Iiresents  shall  be  conclusive  evidence),  it  shall  and  may  be 
lav\fiii  to  and  for  the  said  mortgagee,  his  heirs,  executors,  iidmiiiis- 
trators  or  assigns,  after  giving  written  notice  to  the  said  inorlgiigor. 
his  heirs,  execiuors.  administrators  or  assigns,  of  his  or  their  inti  n- 
tion  in  tiiat  helialf.  eiilur  personally  or  .'it  his  or  their  usual  or  last 
place  (if  residence  within  this  Province  not  less  than 
lire\i(iMs.  '.liihdiit  any  fMriher  conseni  or  concurrence  of  the  said 
mortgagor,  his  leirs.  exicuturs.  administrators  or  assigns,  to  enter 
into  possession  of  the  said  lands,  tenements.  li.  reditamenis  and  pre- 
misis  lier.  by  eonMyed,  or  iiuiiiienrd  or  inleiidid  so  to  be,  and  to  ri  ■ 
C'lve  and   lalii    ilie  rents,  i.'-siu  s  and  preliis  thereof,  and   whether  in 


<  11  )  \\  lieiii  ver  the  wiird  "mortgagee"  occurs  in  a  s|"iial  pro- 
visiiin  nut  laiiing  i  ffi  cl  by  virtue  of  the  Short  Forms  of  .Mortgages 
.\ii.  it  sliiiiiid  III  folliiwrd  liy  the  words  "his  li.irs.  executors,  adniini.s- 
iriitors  or  asigns"  unless  iliere  is  in  thr  mortgage  a  g.neral  liro- 
vision  thai  the  powers  s-'iven  to  the  mortgagee  may  be  exercised  by. 
or  llitit  the  mortgagee  shall  be  deemed  to  include,  bis  heirs,  execu- 
tors, iidministrators  or  assigns.  See  ii'!'I-''i,  nilni. 
(.1)  I!  SO  I'itt  c  117.  sdiedule  li,  clause  II 
III)    See  eliapler  n.'i,  Sliuit  /'olM.v  <,t  Miiltililili x  .1,7,  S"H1. 
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-r  (iui  ..I  |M,ss.s.si<)n  of  i|„.  .suiiir.  to  niiik..  any  !,as<.  or  Ivus.  s  ih.r.of. 
"I-  of  any  |,art  ili.nof  as  he  or  they  shall  think  fit.  and  also  to  s.-ll 
ami  ahsoliitrly  dispos..  of  the  said  lands,  t.nw.i.nl.s.  Ii.ndiiaiinnts 
and  pr.iniscs  h.r.hy  conveyrd  or  nuntiomd.  or  inKnd.d  so  to  he, 

or  any  pan  or  parts  th.r.of.  with  the  ai rt.nanc.  s.  hy  puhlir  auc- 

'i.m  .>r  privat..  contrart.  ;      partly  hy  piihUc  ai.ctton  and  partlv  by 
i'rivit..  rontrart.  as  to  him  or  th.m  shall  s.-,ni  i.ir.-i.  and  to  convry 
and  assiirr  the  sanir  whm  .so  sold  unto  the  |nirclias..r  or  purchasers 
ih,  r<of.  h,s  or  their  h,.|rs.  or  assigns,  or  as  he  or  they  shall  direct 
and  appo.nt  and  to  evetur,.  and  do  all  siirli  assurances,  acts,  mat- 
ters, and  ihinKs  as  may  he  found  necessary  for  the  puriK)ses  afore- 
said, and  tlie  .said  mortgage,.,  his  heirs,  exrentors,  adn.inislralors  or 
assi^-ns  shall   not   be  responsible  for  any   loss  which  may  arise  bj 
reason  of  any  such  leaslnn  or  sale  as  aforesaid  iinl.ss  the  same  shall 
happen  hy  reason  of  his  or  their  wilful  neglect  or  default;  and  It  is 
Iwr.hy   further  agreed   between   tli,.   parties   to  these  presents,   that, 
until  such  sale  or  sales  shall  be  made  as  aforesaid,  the  said  tuortgaRee, 
his  heirs,  ex.cutors.  administrators  or  assigns  shall  and  will  stand 
and  he  i.ossessed  of  and  inier.sted  in  the  rents  and  profits  of  the  siiid 
lands,  tenements,  hen'ditaments.  and  premises,  in  case  he  or  they 
shall  take  iiossesslon  of  the  same  on  any  default  as  aforesaid,  and 
after  such  .sale  or  sales  shall  stand  and  he  possessed  of  and   inter- 
ested in  the  moneys  to  arise  and  he  produced  by  such  sale  or  sal.s 
or  which   shall   b..   r.ceived   by   the  mortgage,.,   his   heirs,   executors, 
ariniini.sirators  or  assigns,  hy  reason  of  any  insurance  upon  the  said 
premises  or  any  part  th  reof.  tii>on  trust  in  the  first  place  to  ptiy  and 
satisfy   the  costs  and   charges  of  jireparlng   for  and   making   sales, 
leases  and  conveyances  as  aforesaid,  and  all  other  costs  and  charges, 
dauLiges  and  expenses  which   the  said   mortgagee,  his  heirs,  execu- 
tors, adtuini.strators  or  assign.s,  shall  hear,  sustain,  or  be  put  to  for 
taxes,  rents.  instir:inces  and  n  pairs,  and  all  oth.r  costs  ami  charges 
which   may  he  iniiirnd   in  and  about   the  execution  of  am    of  the 
trusts  in  hull  or  them  hereby  reposed,  and  in  the  next  place  to  pay 
and  sati.sfy  the  principal  sum  of  iiion.y  and  intirest   hereby  .secured 
or  m.ntioned  or  intruded   so  to  he  „r  so   much   thereof  as"  shall   re- 
main due  and   iinsatished   up   lo  and   Inclusive  of  the  dav   whereon 
th.-  .said   principal  sum  shall   be  paid   and   satisfied:    and  after  full 
payment  and  satisfaction  of  all  such  sums  of  money  and  interest  a.s 
aforesaid,  upon  this  tiirtlier  trust  that  the  said  mortgag.M.,  h,s  heirs, 
executors,  administrators  or  assigns,  do  and  shall  pay  th..  siiriiliis.' 
if  an.v.  to  th..  said   mortgagor,  his  h.  its.   .x.cutors.  administrators 
or  assigns,  or  as  be  or  they  shall  direct  and  appoint,  and  shall  al.-^o. 
in  such  ..v.nt.  at  th..  r.tiu.st.  costs  and  charges  in  th..  law  of  th..  said 
mortgagor,   his   li..'rs,  ex.cutors.  administrators  or  assigns.  conv..y 
and   a.sstir..   unto  the  said   mortgagor,   his   heirs,   .xi.cutors.   admin- 
inistraiors  or  tissigns.  or  to  such   ii.rson  or  pi.rsons  ;w  hr  r.r  >',;pv 
shall  dir.ci  and  appoint,  all  such  parts  of  the  said  lands,  tenements. 
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liiTtrtiiiinnniK  and  premlsca  as  shall  riiiialn  unsold  for  llit>  purposi'S 
aforesaid,  frcrd  and  .ibsohitcly  disrharmd  of  and  from  all  pstatt>, 
lien,  charse  and  Inoiiinbrancc  whatsocvpr  by  thr  said  niortgacic. 
his  lit'lrs,  ixcriilors.  adinlnislralois  or  assigns.  In  the  nicanllnii', 
but  so  as  no  pi  rson  who  shall  he  r<'(|iilrcd  to  make  or  execute  any 
such  assuranr.  s.  shall  \m-  ronipelled  for  the  niakins  thereof  to  go  or 
travel  from  his  usual  place  of  abode:  Provided,  always,  and  It  is 
hereby  further  declared  and  agreed  by  and  between  the  parties  to 
these  presents,  that  notwithstanding  the  power  of  sale  and  other 
the  powers  and  provlsion.s  contained  In  these  presents,  the  said  mort- 
gagee, his  heirs,  executors,  administrators  or  ap.ilgns.  shall  ha.e  and 
be  entitled  to  his  right  of  foreclosure  of  the  equity  of  ndeiuption 
of  the  said  mortgagor,  his  heirs,  executors,  administrators  and  as- 
signs In  the  said  lands,  tenements,  hereditaments  and  premises  as 
fully  and  effectually  as  he  or  they  might  have  exercised  and  enjoyed 
the  same  in  ease  the  power  of  sale,  and  the  other  former  provisoes 
and  trusts  incident  thereto  had  not  been  herein  contained, 

Tlio  fDiistfiietioti  jilaciMl  tijioii  some  of  the  rimisos  in  the 
extondod  for-iu  will  be  (lisoiissfd  helow  (z).  Kxpi'ess  expop- 
tioiis  from  or  (lUiilitioiitioiis  of  the  short  fni'in  may  be  iiiti'o- 
(liiee<l  into  it  or  annexed  to  it  I'M.  and  it  ix  also  advisable  in 
any  case  to  add  special  provisions  (h). 

i'VA't.  (fmirijii  itl)(nis  (if  lh(  slmrl  form  nf  poifi  r  of  siilr. 

The  Short  Forms  of  Mortiraifcs  Act  provides  that  the  patt- 
ies in,i\  iiitiodiice  into,  or  ainiex  to  anv  of  the  short  forms  any 
express  ivce|itioiis  thereffom  or  express  (pialitieations  thefc- 
of;  and  the  like  exceptions  and  (jiialifications  shall  be  t.ikeii 
to  be  made  from  or  in  tlie  corresponditi},'  extended  forms  (c). 
but  in  order  to  obtain  tbi^  l)enefit  of  the  extended  form,  earo 

(z)  As  to  the  iirovislon  with  regard  to  service  on  the  mortgagor 
at  his  usual  or  last  i)lace  of  residence  within  the  province,  see  8^39; 
as  to  the  manner  of  selling  and  the  conduct  of  the  sale,  see  S^tl: 
as  to  the  conveyance  and  its  effect,  see  i?,\?,:  as  to  the  application 
of  the  proceeds  of  'he  sale,  see  §ni4. 

(H)   See  S33.').  infra. 

(h)    See  §333.  luiirn. 

((  )    It. SO.  1014,  c.  117,  s.  I   j:!).    S hapler  H.'i,  Short  Forms  of 

Morti!ii'!'''<  -(''',  S3.S1  Till'  sliort  fnriii  and  tlw  cornsponding  extended 
form  of  power  of  sale  are  set  nut  in  $334, 
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should  bp  t;ikt-n  to  avcid  any  clianiio  in  tlie  wordiuf,'  of  the 
short  form  othorwiso  than  by  way  of  cxjjress  exception  or 
qualification.  If  tho  wordinj,'  used  is  not  in  eonfonnity  with 
the  short  form,  it  will  have  effect  according  to  ordinary  rules 
of  consfruetion  without  reference  to  the  extended  form  (rf). 

An  assi^rnee  of  a  moi-tfjaKe  is  not  entitled  to  exercise  the 
power  of  sale  unless  it  is  expressly  reserved  to  him  (c).  No 
difficulty  arises  in  this  respect  if  a  sale  is  made  uiuler  the 
short  form  because  the  eorresponding  exteiided  form  provides 
that  the  power  may  be  exercised  by  the  niort«af;ee.  his  heirs, 
executors,  administrators  or  assi^ms,  but  to  enable  the  assignee 
of  a  mortgage  to  sell  under  a  special  power  of  sale  which  is 
not  in  conformity  with  the  statute  and  whieh  operates  without 
reference  to  the  extended  foi-m,  it  is  necessary  that  the  power 
should  by  its  terms  be  exercisable  by  the  assigns  of,  or  by 
persons  claiming  under,  the  original  mortgagee  (/). 

A  power  of  sale  was  in  the  following  words:  "Provi<led 
that  the  said  mortgagee,  on  default  of  payment  for  two  months, 
may  without  giving  any  notice,  enter  on  and  lease  or  sell  the 
Siiid  lands."  and  it  was  held  that  this  was  neither  an  excep- 
tion from  or  a  qualification  of  the  form  provided  by  the  stat- 
ute, but  an  abolition  of  one  of  its  most  important  terms,  that 
is,  that  written  notice  should  be  given  to  the  mortgagor.  The 
powei'.  therefore,  was  personal  to  the  mortgagee  an.l  could  not 
be  exercised  by  his  assigns  (g).  Jn  a  sui)sc(nu'nt  case,  where 
the  power  was  in  the  folh)wing  words:  ■•Provi.k-d  that  the 
mortgagee  „n  default  of  payment  foi'  one  day  may.  without 
any  notice,  enter  on  and  lea.st^  or  sell  .said  lands.-  a  divisional 


(:!)   Cf.  R.S.O.   1914,  c.  117,  s.  5,  in  f.-Jgl. 

(')   See  S336,  intra. 

(!)  It  would  of  course  bo  sufficicni  to  have  a  gen?ral  provision 
m  th,.  mortBaBe  tfiat  the  word  ••mortpaKec"  means  the  "aiortEagpo, 
ijib  iifirs,  executors,  administrators  or  assigns." 

(ff)  no  Gilchrist  and  Island,  1886,  11  O.R.  537. 


i 
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roiirt    was   .livi.l.'.l    in    opiiiidi    -.ii    ihr   ,iiusli<m    uliilli.T    tlu; 
|M.\M'i-  was  DjM'rativi'  iin.lcr  tlif  slatuH'  i  /'  i . 

I'linrto  litlO  IM  thcsh.iil  lorui  was  as  follows  ;■  l'l-..vi.lf.l 
that  tlh'  mortiratit'."  on  .Icfaiilt  ..f  pavini'iil  fur  uioiilhs 

m.jy  oti  wtUrv  iliti'l-  i.li  iinil  IcuKf  or  sell  the  saul 

lanils"  (.;■).  an.l  it  was  h.l.l  that  Xhr  substitution  of  tlu-  wonl 
■•month"  for  the  w.ir.l  ■•months"  was  not  a  mat.-nal  alter- 
ation, and  that  the  assi-ncc  of  tlu'  n.orti;ai.'i-  n.iilht  exenisc 
a  power  of  sal.'  which  was  oxiiressv.!  to  be  exereisal)le  on  .Ic- 
fuult  of  payment  for  one  month  i  A).  So.  it  has  been  held  that 
the  insertion  of  the  w..nl  •'  ealendar"  t)efore  the  word 
••month"  is  not  a  material  alteration  (/K 

From  a  siihseMuent  ease  in  the  Couil  of  Api)eal  {i<i)  it  ap- 
pears that  a  spe<-iiil  power  of  sale  may  l)e  so  worded  as  to 
import  into  it  l.y  relati..n  all  the  provisions  of  the  extended 
form  exeei)t  as  varied  l.y  the  terms  of  the  speeial  power.     The 

terms  of  the  speeial  jM.wer  and  the  deeision  of  th. urt  arc 

Riifii.-iently  set  out  in  the  followins:  extract  from  the  .judtiinent 
of  Osier.  J..\.   (n)  : 

•■Th.Tc  is  first  til.,  usual  short  form  clause  of  t>ow/r  of  sal.'  after 
nolle..  «l,ich  must  be  read,  in  accordance  with  the  Act  and  clause  3 
of  the  I.irections.  R.S.O.  (1XS7)  ch.  107.  Schedule  I!.  Forn.  14.  In  the 
extended  form,  the  stihslilution  of  the  word  •month'  for  'months.' 
if  itn|>orianl  beim;  in  my  humble  judRm.'nt  an  express  qualification 
within  the  meanim:  of  the  Act.  of  Form  14  in  the  first  column  of  the 
sdi.tiiil..  Tlien  follows  a  separate  clause:  I'rovided  also  that  in 
case  default  be  made  in  payment  of  either  i.rincipal  or  interest  for 
two  months  iifter  tiny  ,,ayiiieni  of  either  faHs  due.  the  said  power  of 
sale  and  entrv  mav  he  act.d  upon  without  any  notice.'  Tins  clause 
is  to  be  read  Just  as  if  the  previous  daus,.  had  been  set  forth  in  its 

(M    Clark  V.   Harvey.   ISSS,   U",  O.K.   1.^.9. 

(il    111  F.  7.  c.  I")"!,  seliedllle  I!. 

(/)    U.SO    lXft7,  c.   IL'i;.  schedule   11. 

(/  )    r;,   Creen  and  Artlcin.  1SS7,  It  OH.  fin7. 

(I)    Ke  Cotter.    VM<?..   1  t    .M.K.    4S'>. 

(,n)    liarrv  v.  Anders.m.  Is'O.  is  O.A.Ii.  ::47:   cf.  Ue  Cotter,  ll'ii:^, 

14   .MI!.  4S.''i. 

W)    U.  O.A  R.  at  pp.   '-'IS.  :;i!t. 


ii:i:;r.  (ir.M.ii-icATioN  of  shout  fokm. 
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cxl.nil.rt  fiirtii.  sinci'  lliiii  <  liuisf  l».  as  1  linld.  iii  .xacl  <(iiiipliiiiicH 
Willi  111.  Act,  and  Is  111!  rilcHi'  to  \u-  <(iiisinii(l  as  If  li  IkuI  litcii  in  ilii- 
fiiriii  ol  words  in  roliinin  -  of  lln-  sclndiil.-.  tin-  ixii  iid'd  form.     l!i;id- 

ln«  Ilic  siiond  <  laiisr  as  followini;  il xfcnsion  il  dK-Uiris  llial  Ir  ilir 

c'Vinl  II  prn\ldis  for,  ilir  said  power  of  sale  and  .nirv  iiia>  lir  a<  -d 
iijion  wiiliou!  notlcr.  All  111.-  t.Tiiis  of  tlial  pow.r.  iliinfor..  .nci  |il 
as  \aiird  Ipy  ilii-  itTins  of  ilir  sirond  <'laiisr,  ari-  liroimln  Inio  Ituii 
claiisr  hv  rilailon.  and  anion::  hiosi  iirnia  Is  ilif  provision  that  it 
nia>  III'  I  \irc  isi  d  liy  lln'  Inns,  i  xiciiiorK.  administrators  or  assluns 
of  111.  niortnasiiv  Tlio  ni'Xl  aids  this  lonstnirilon  liy  providinn  tlial 
'any  sali'  iindrr  tin-  powir  may  !«•  variid  or  nsrlndrd.  And  also  that 
llii-  said  niorlKapis.  lli.ir  heirs,  exifiiiors,  :ulnilnlslrators  and 
ii^siiiiii  may  buy  in  and  res.  11  ttltlioiit  beinK  resiionsible  for  any  loss 
or  d.liclenoy  on  resale.'  The  case  appears  to  me  dislinmiisliabli' 
from  Re  (illclirist  and  Island  and  Clark  v.  Harvey  (., »,  wlnre 
tile  niort»;aKes  did  not  eontain  the  symbolical  form  jilven  in  column 
1  of  the  schedule,  and  it  therefore  became  impossible  to  revert  to  the 
ixponential  form  in  column  l'.  It  Is  plain,  for  the  reasons  already 
Slven,  that  no  such  difficulty  exists  here." 

liy  till'  .M(irt!.'it!.'e  Aiiu'inlnieiit  Act,  1HH8  (p).  tliciv  was 
ciiiiett'd  the  pnivisidii  wliieh  wa.s  aftctwai'ils  iiicofininited  in 
the  Act  respcetiiii,'  .MortKatfcs  id'  \ivn\  Kstiite.  K.S.O.  I.s!l7.  c. 
121,  s.  :{4.  as  fiilhius  ((/)  : 

»4.  No  sale  made  iirlor  to  the  L'3rd  day  of  March.  1888.  shall  be 
declared  to  be  invalid  on  the  ground,  or  by  reiison  only  of  the  same 
liavinK  b.  en  made  in  piirsiiance  of  a  pow.r  of  sale  contained  In  a 
mortgage  where  such  power  has  been  exercised  by  an  assipnee  of 
such  niortKace  Instead  of  the  orlKlnal  iiiorlKaEee  unless  vsithin  two 
years  after  the  makiim  of  any  such  .Hjile.  procei.din,as  have  been  taken 
to  declare  the  same  to  be  invalid  or  irnmilar:  but  nollilnK  In  this 
Section  coniained  shall  lie  deemed  or  construed  to  lontinii  any  such 
sale  which  tor  any  other  reason  or  any  ot]..  :  :;  ,iind  might  be  set 
aside,  or  declared  irregular  or  Invalid:  nor  shall  anyihins  herein 
contained  affict  any  proceeding,  suit  or  matter,  adjudgi>d  or  de- 
termined before  or  pendin?  at  the  said  date  or  brought  within  three 
months  till  T.'aft.'i'. 

lit   I'^SS   (;i   |^<!)(l   is)   thci'c  were  eii.ieteil  tlie  pfnvis- 


('.)    Cited   .vH/i;c 
(II)    .',1   V.  c.   :."..  s.  ."i. 
((/I    U'fl  unrep.al.d  by  M  K 
In   the  revlsi  J   Mortgages   Act. 
(I)    -.1   •».  e    ].-.,  s.    1. 

(.V)  :'.:;  \ .  c.  -JT.  s.  1. 


c.  .'.1.  s.  nil,  but  not  Incorporated 
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ions  wliirli  iiiv  limv  I'lintaiiu'il  ni  s   -T  of  the  .Moiiu'iii."  »  Act  \t  ■. 
Ill   th.'   fiisc   ..1    a   Hiilr   iiKi.li-   III  a«f   till'   shi.t    t'oiiii     it    in 

not    iiiMTssaiv    that    tlif  >:\\>-  -hoiilil    iic   piwr.lcd   liy iltl.x. 

bccaiiHi.  iiiiil.T  th.'  .'xtcii.lM'  I  nil  .  iiioit«n'-'i'i'  iii.iv  oxcroiM' 
the  power -whith.r  ill  ..;■  .  ,'  i'  |..,  session  (Jpii  uiiis  Inn  •• 
(lifiVrcil  wlu'lhiT  iiii.ler  i  ,  '■-  i  tn  .'iitcf  on  or  haw  or  sell 
the  lan.ls  whifh  .loes  not  .!■■.  it.  li'i.''  r  the  -latiile.  tli.  iv  irnst 
be  an  etitrv  liefore  the  Ml        '1 

53:{(;.    ^Vhi,  mi/p/  f  ./•(  ri />!    ^' •    i>iiii't:. 

The  assi-rniii.  lit  of  th.  iii..rir;i  ■■  I  ui.i  u.l  •  ■  tlu  iiiorttJiiu'e 
(lel.t  .lo.s  not  enalih'  the  a-si.^iM  .  '..  .'X.  -im'  a  ,...n.r  of  sale 
in  the  iiiofttfatfe  iinl.-ss  the  pow.  r  is  liy  it'  t^  rms  . A.-reisable 

by  the  assijins  of  the  ni..rti;aL' by  p.'i        ■>  elaim    iir  under 

the  inortciii-'t'c  "'1-  '"  <>iit:irio  ""  <lifli<i'  ly  i"  f'"s  rr-p^  ^-t 
arises  if  a  •"ale  is  made  utul.-i-  th.'  imph.  .1  |.o\vpr  of  sale  p.<v 
vide.l  for  l.v  the  Morttia'Jres  Act  (ir),  beeau'^.'  in  that  statute 
the  unrd  in.)-ti;a'_'.'e  is  <\'  lined  as  inelii.iiiiL'  any  person  den-  >^ 
title  und.r  -lie  orii-'inal  niorti;ai;ee  .  nor  do.  any  diftie'dty 
arise  in  the  ease  of  a  sale  under  ,t  p.m.r  of  siih  xprease.i  in 
the  sh.irt  form  provi.led  by  the  Short  Forms  of  M  rti;a>-'es  '  .'t 
(  '1  because  by  the  eorresp.nidin'j  extended  i-i-m  the  p.iwer  is 
exereisabl.'  by  the  in.ir|..'au..'.  his  heirs  exe.-^itofv.  admit  istra- 
tors  or  as-iirns.  In  a  sp.eial  e.intraetual  po'.>.'r  .'f  sal.'  ii.'t  ..p- 
eratin.    Hi. ier  the  last  mentioned  statute,  lo. we'.  s  iieees- 

sarv  that  express  pr.. vision  sboul.l  be  ma.''  for  the  >  x.Teisc 


(M   See  |332,  supra. 

(u)   (lark  V.   Harvey,  ISSf..   1fi  OH     1    >;    PotlrutT   ^     Tw.-.dle, 
(not  rfp<r'.-d)   rif -Ted  to  in    Nriri'-rson  v    Hanna.  iss''.  1''  OU    .'.*. 

nl  p.  ''r.. 

(r)    K.'  Cilclirist   and   IsImii.i     !HX6,   11  d  U.  .'."T,    In  i      Rummy 

and  Siiiltti.  [IVtTl   2  Cli    nr.t. 
(  „  )   S'  "  s:'^'-.  "itpra. 
ir)    S".    SSrtt,  .^iiprn. 


♦^ 


will    \i.\\  EXl; 


iHK  THE  I'OWKH. 


h<-  p<i\vtt  i.y  the  ,iH.si>rurc  i  '  tlif  in.  /'-'UKi't  "r  l>       irsi-iiH 


FonB<-Pt\    ijildf-     hi    aioll  li    111  111'  |)o"<'!'0l'  Male  t! 


.i)«^ 


,  uM  liy  tl  '  ■••('H|  .iKtint;  '  xti'iKi.  il  r<irni  xprcsM-.l  tn  1m'  fxer- 
ciwihle  by  lir  iiuiitu:  Tc.  liiH  lit'ii"M  (»!•  a  '^is  (; , ,  hut  unilcr 
till  ln*fr  *t--tin<^«  Uu-  oW' r  iH  cxpreiis'u  i.  bo  •xen  -ilil  'Iso 
liy  l'-'"  cxecti  !r  a  imih'  ^riit<M>    (f  ''<•  niiHt«aKi'»'  ( 1/   .  ilie 

pi'rs-  :.ai  n^  tatp         .  11.  ■  the 

■  iti:.. 


tatp. 
i:au'     i-itati     >-     aui 
imrtU'.-    and  UNWi!-"!     if 
A         '•tpi^ci-      :\y 
(•!>'    til         i«i  r  of  sai.     as 
.      '    :        ney  •        '1  aii 
.-  i.  rtsja^: 

)ai  's  s 
•■i\    » 


the  p 
any 

f'ha?'-*'  ff"  ar 

wunty     il! 

to  ^Xfiriw!  a 

leh  icriii'* 

the  II 

Ionic 

indf 

M 

liter 


\  a 
V  1, 


i.i.->  in  whiini  tlu'  iiMirt- 
'  vt'ccivo  the  i;   irt|ifu(?c 
t«aK<'  ih). 
>  t  ail        oriK'v  to  rxc) 

■y  il        cral  authority 
opert;         1  by  his  prin- 
.11  )"..vcr  of  ni        .'v  tft  enforce 
c.     An  aiithorit     iiicrt'ly  to  sei! 
*        itriiiK  to  th<>  J):  incipal  ani    to  >fivc  :i  dis 
•'V  owinti  to  the  principal  li>  virtiU'  of  an\ 
■,  IhAvcver,  bo  Hudioient  to  enable  the  attorn- 
i    wer  of  sale  in  a  niortjfau'c.     An  aiithoi 
■1  auliiorize  only  the  sai     of  the  iiioM 
•  roll  rty.   not   the  sale   and   ilcstriictim 
t'(|'         of  redemption   (c).     A   power  of  a; 
tile  ai,      -'t'lit  to  eoiivev  she  lejial  title  must   I. 


i-es  h\  a  iMiwer  of  attorney  authorized  their  asient 
iiid  take  possession  of  the  niortirauid  lands  and  sell 
same  at  publi.'  or  private  sale  and  i'"i   tlie  hot  priee  that 


I    Si  .     i"^5,  suiini.     A    slioclal   fori.i   uf   power  of  sale   is  sug- 
sps-         m  Sns:i    sitiirn. 

V        is:?,  c.  10). 

S.      1S87,  r.  luT;    R.S.O.  18517,  c.  12f,:    K  SO.  ir.l4,  0.  117. 
,         -.>o  rhaptcr  i:'..  t'crxans  .  ntitliil  on  Ihntk  nf  thi   Mdrlyngie, 
m-"  and    ■J4. 

:i-\    !r  :■:■   i!!i\\:;::n  :;!:;!  .!ink!!ii':<  r!in!!;!<?.   ri9e!!   :;  Ch.  19. 
(d)   Hesxe  V.  Driant.  is.'",,;,  2  Jiir.  N.P    ''   1. 


! 


I,' 


■ 


CIS  I  IIAPTKI!    \.\\l     S\l.i:   INUKI;    I'OWKi;   OK   SAI.K 

( !.l    iic    ol>I:iiiH(l    Inr    llulll.   :illi!    \<'   iM'rllli'   .ill    I1iit>s^i  r\     IT^ 

i-i  ,|.ts    ,tr  .  «liii-li  iciM'iPis  ■slii.ilM  rlVo-tluillv    cMUii'i;!!!'  I'M  !■> 

[■■ii'h.iMl-  •■!•  "llur  !•>  iMii   l.ikiii'^   llic  ^ii 11-1. Ml   jII   liali  1:1.* 

Ill'  -.I'l'llli:  ;.i  lllc  apliliciiliili  iif  lllr  lllii|lr\  llufrlll  llli  lit  li  illr.  1 
In  1,1'  :r.-i'.\l^l  .llnl  I'l'nlll  l»'ill'_'  1^^| "  i|1>l  I  lie  U'V  ill''  i"»-.  lii.--:i|' 
|il|i',ll|..ll   III-   lioll   ,'l|i|irii',ltinll    Ihi  n  nl'.  "      Till'  .I'-'i'llt    liHik    |lll^vl•v- 

>:,iii  iiml  s.ilil  till'  hiiiil.  iii'i-n  iiil;  I'ai't  dl'  ihi  |iiiii'haM'  iiinin';, 
ih  l•a■^ll  .iiiil  till'  lialaiu'i'  in  a  |il'n|iii-.MM'.\  imti'  nl'  llir  imi'i'liasci 
pavalili'  tn  liiiuvll'.  uliicli  In'  cailMil  In  be  iliM'iiiliitiil  ;  ami  In 
alipl'iiliriMliil  lllc  linu'i'i'iU.  'I'lir  |>llri'lia--rl'  paiij  lllc  lldc  Id  ill' 
liii|.|cr>  at   iiialui'ity.     It  was  held  lluit   lie  [inwcr  ni'  allnrii.' 

ijiil  iiol  aillliiiri/c  a  sale  ilpi nilil.  ami  liic  sale  l>\    llic  au'i'lil 

was  ihci'i'i'iirc  iiivaliii,  ami  llic  imicliasci'  \\as  imt  idicvc!  I)\ 
the  alidvc  clause  t'i'iiiii  si'ciiitr  that  the  aiitlmrilx  d'  the  aiiciit 
was  rij;iitl\  cNcrciscd.  The  sale  liciiiir  ilivalal  tlic  siilisciillelil 
|ia\iiiciit    nl'    the    mite    \>\     llic    purcliasci'    cnllli!    imt    make    it 

irt  H  II 1     If    '  . 

Wlici'c  the  |inwei'  nl'  sale  was,  ill  a  iiidi'tiratfc  ill  fee,  re 
iserveil  In  the  iiinrtiraiice.  his  heirs,  cxecillnl's.  ailliiillistratois 
nr  asNi^iiis.  aiiil  the  iiiorlirairc  was  assiu'ticil,  ami  the  le^al  istale 
eiiiivc.M'd  liy  tlie  licir  of  the  assi'.'iicc  to  a  tiustce  in  trust  lor 
the  ailiiiiiiisliatiir  nl'  the  assiLMiec,  it  was  held  that  lllc  adliiili- 
i^lratiil-  i-nllld    cNcleiM'  the    [MiUel-  nl'  sale    '/I. 

Wlii'l'e  a   iiioi'tuMirc  made  to  trustees  of  a   iiiarria)rc  settle 
iiieiit,  I'liiitaincd  a  pnwer  of  sale  uhii-li  was  not   in  conforuiitx 
Willi    the   Slmrt    Knniis   nf    MnituaL'cs    Act.   and    the    iiini'tL;ai.'c 
was  on  the  rc>iijiiat  imi  of  tin  t  ;uslces  assigned  to  a  new  trnstcc 
appointed  iii  their  place,  it  wa^  held  that  llic  new  tiuslee  stimd 

in    the    |il; f   the    fninier    Iruviies   and    could    cNcreiM-    lln 

piiwri'  nf  sale,  lint  as  a'«siL'iiec  of  llic  estate.  Iillt  as  if  appninted 
:i  'iilslee  h.v    the  died  .'ic. till-  llie  ti  il>l    .«/i. 

(.  I    ItiKlliiirn   V    Svvinni'.'..  iss!'.   Ic  «'un    S('!i    i;ri7 

I    1    :^:iiii«a>    \     Siiawliriil:;.  ,   l>s:,     I    K    k  .\     :tTl.  7   HeC.  M     A:  li 

tm    Iti    (nhiKiiir  and    Wlilte.    1SS7.    11   O    '.   t;:'l 


s:!:!t;.  WHO  may  kxkiu  isk  thk  rouKit. 


t;iit 


I'l-iiir  1.1  l.-I  111  .liil\.  I>~>ii.  llir  Mir\iMir  nl'  lun  nr  iiiorc 
llliirti;;i'.'<'f>.  i-nlllil  mil  cxciciM'  ihr  piiui-r  nt'  ^n\i-  i|lllr.->  tlir 
liinr!L:aL;r  (•i.^ilaiinii  an  cxiircss  ili  i-liiratimi  ihal  tlu  Ut.m  was 
inaili  mil  iil'  •  ■  ''n',\  s  liclniiL'ilii;  In  tdc  iMiirtya;;ci>  mi  a  jniiil 
iii'i-..iiiil  I /)  i .  i.iil  «lirrc  al'tcr  1st  <it'  .liil.v.  ISMi.  a  iiii>rtL.'a'_'i' 
is  mad''  111  iiiciii'  |iiTs.iiis  than  <>llr  jiiintlv  alni  iml  ill  ^liali's 
tllr  llliirtuauc  Mini  \  Is  iliTllicil  tn  lie  llinlicv  lull illL'i IILI  In  ill"' 
limrtuatri'i's  mi  a  .jniiit  m-cniiiit.  iiiilrss  a  cunt  lary  intcntimi 
is  i'\|in'ssc<l  in  llic  tiini'tirasrc  ('>:  aiiil  the  siirvivnr  nr  sur- 
vivnrs  nt'  the  iiinrti.'airi'cs  max    I'Sficisc  tlir  |hiw(T  nl'  sale. 

Wile  re  :i  iiinilL'aL!!'  is  iiiailc  tn  scvi-ral  ninrtirai^cfs  tn  scciiix' 
distinct  simis  ailvanrcd  by  tliciii.  it  wiuiid  apixai  th:r,  all  llio 
siirviviiii;  iiiortiiairccs  and  tin'  personal  representatives  i>(  de- 
ceased mc'ijasrees  must  eoneur  in  exereisiiiir  the  power  nt'  s;i!e. 
unless  the  iiinftsrajie  eniitaiiis  a  prnvisinn  that  the  pnwer  may 
be  exercised  liy  one  or  i'  re  nt'  the  niortitasrees  or  liy  the  sur- 
vivor or  survivors  ( j). 

If  the  fii-st  and  the  second  mortjrairoes  ■  i\e  powers  of  sale 
l)olh  may  eoneur  in  selliiij;  l/,).  and  a  mortjiatrce  of  a  life  es- 
tate may  eoneur  with  a  mnrty:ai;ee  of  the  remainder  in  selling 
the  tee  simple  in  possession   i/). 

!J'!:'T.    Whin  thi  ii'iifir  iiimi  hi  i.nriisiil. 

In  Knirland  uik     r  Lord  (ranworth's  Act   [in)  a  mnrtuatrP 

eniild  lint  sell  until  after  tl xpiration  of  one  year  from  the 

time  u  hen  the  principal  iiad  liecome  payalile  nr  unless  interest 
was  ill  arrear  fnr  six  mniitlis.  or  unless  tlieie  had  lieeii  a  lireaeh 
of  a  I'ovenant   tn  insure  ai.'aiiisl    tire.     Similar  limitations  are 

(h)    Hind  \     rnole,  ts:."..  1   K.  *,•  .J.  P.SS. 

(M    H.S.O    till  1,  c.   i:;:;,  s    l.     S.i' cliaiHir  t:',  I'l  rs'iiin  i  nlilli  il  on 
llriilli    ,if   Ilir    V'lrlii'irti,.   Sl-4. 

(i)   Cf.  Coole.  Law   of  Miirma;;is,  Sih  .d  ,  p.  01",. 
(A)    MrCaroclicr   v    Wliicldmi.    IHiU.   :!!    lieav     loT. 
{/)    In  re  CoiiiMT  and  .Mien's  Coniraci.  IsTi;.  1  «'li  I).  Siii'. 
("11  jr,  i.-  .'i  V,  C-,  li"     ■■'ii-  i'v.'<-.  .Mi/i/'i. 


r^orvT^^ 


I 


60O         CHAl'TKU   \X.\I.   SAl.K  LNDKU   I'OWKU  OF  SAI.H. 

i'X|iri'>s<(|  ill  tiiilaiid  ill  till'  statutory  iiowir  cniitniiicil  in  the 
Mi'iitiriiiit's  Art  [in.  oxccpt  tliat  tlic  ili  I'aiilt  in  iiavnicnt  of 
principal  iiccil  oril>  lie  lor  four  iiioiitlis,  Tlio  notice  nia>  .  how- 
ever, he  iiivcii  at  aii,\  time  after  aiiv  ilefaillt  in  iiiaUintr  a  pay- 
ment pl'oviilcil  for  liy  tin'  iiiort^'au'e.  Tlie  l'jiii.'lish  <'oiiveyanc- 
iiiir  Act.  1>M.  eonfei-s  a  power  of  sale,  "wh'  ■>  the  imnt^ianc 
money  has  liecniiie  diu'."  Iiiit  the  power  of  sale  is  subject  to  cor- 
tiiiii  comlitions  alr(>a<ly  nu'iitioiied  [n). 

.\  notice  si'i-veil  liy  a  luort;:iiKeo.  after  the  iiiorti;ai;e  money 
has  hccome  payalile.  iiMpiiriiij;  payment  at  the  cNpiiation  of 
tiiroe  moiithw  from  the  ilatc  of  the  notice,  is  a  ^oimI  notice  un- 
.li>r  s.  20  of  the  Conveyanciiii:  Act,  ISSl.  The  three  niontlw 
default  ill  payment  inentioneil  in  the  section  lieuins  to  run 
froni  the  service  of  such  a  notice,  not  froin  the  date  lived  liy 
the  noti<'e  for  pa.\  ment    i/i>. 

In  the  ease  of  an  t  -ress  power  of  sale,  the  time  when  the 
power  may  he  exercir*«'tl  will  lie  yrovc  leil  liy  the  terms  of  the 
power. 

Where  the  power  of  sale  was  in  these  words:  "  I'lovidoil 
'hat  the  mortu.itrecs.  on  default  of  ,la^ment  I'oi'  tlirec  eioiiths, 
i,ia\  eiitir  nii  and  !>  ase  or  sell  the  lands  without  notice."  and 
a  covenant  t'oilowcil  '  .\iid  tin  uiortL'aiires  covenant  with  the 
moit'.'a'-'ois  that  no  sale  or  lease  of  the  said  lamls  shall  l)e 
made  or  unantid  h^  tliciu  until  such  time  as  one  months 
iiolii-c  in  wntiiii.'  shall  have  lieen  u'i\en  to  the  mi'itu'au'ors. " 
it  was  held,  ill  an  act  i  mi  liy  the  iMort'.;M!^ors  to  ...  i  .aside  I  he  sale, 
that  the  iie.rt'-'aL'i  cs  were  not  liouiid  to  w;iit  until  di'faiilt  h.id 
heel  I  iiiaile  for  three  Tiionlhs  lud'oi  e  ser\  iiiir  tli"  not  Ice.  in  other 
words  that  the  iiioiil|r>  notice  nii'.dit  lie  coiiciirn  lit  with  the 
def;!i|lt       (/    .       Whele.    hiivMwl.    the    piiwi  r    of    v.ih      pluviiled 


(n)  Se.-  jn 


nil  lira. 


(n)  p..    i?'"".  suiini. 

U'l    liarli.  1    \.    Illni;  \w,rlli,    |t'<iiK|    :'  Cli     .'n    riistiniiiiishliij    Si  1- 
wyii   V    Ciirlil.   IssH.  ns  Cti  It    27^ 

(7I   (Irani   V.  t  anaila   i.it'    Assurano    1  o,.    |ss|.  i".i  (ir.   :i.i<\. 


8n;!7.  WHEN  THE  POVVEU   MAY  BE  EXERCISED. 
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tlint  nftor  lii'tMiilt  dt'  |iii.Miiciit  I'lir  (inc  iiioiitli  ;iii(l  iipuii  one 
numtli's  notice  of  salt'  tlic  IiiikI  iiii^rlil  he  sold,  it  wii.s  licM  tiiat 
tlie  (Ict'ault.  and  tlio  notice  could  not  run  concurrently  (/■). 

It  lias  liecn  held  that  the  niorti,'airee  may  enter  intcj  an 
ai,'reeineiit  for  sale  hel'ore  the  poucr  of  sale  is  exeicisalile,  if 
it  is  not  to  he  cairieil  into  exe<'ulion  until  the  iio\\(>r  liecoiiies 
exercisable  (.<). 

It  is  not  unusual,  wliofe  a  new  nioi'tfrafieo  is  ailvanciuf? 
money  for  the  inirpose  of  paying  off  |)ersons  entitled  to  old 
securities,  to  take  an  assiniinieiit  of  the  old  securities  so  as  to 
keep  them  alive  as  a  protection  tr)  t.  c  new  mortfjajjee  apainst 
cnctimhianees  which  may  have  heen  made  by  the  mortiiajror 
in  the  interval  between  the  old  securities  and  the  new  mort- 
paiie.  Where,  uixin  the  niakin<;  of  a  new  advance  and  the 
takinj;  of  new  security,  it  was  recited  that  the  power  of  sale 
under  an  earlier  morlvrape  "has  not  !)een  and  is  not  intended 
to  be  exercised,"  it  was  held  that  the  power  of  sale  was  not 
ijestroy  .i  l)ut  that  all  that  was  meant  by  the  recital  was 
that  the  power  of  sale  had  not  been  exercised  and  that  it  was 
not  intended  to  ex(Mcise  it  at  present,  or  for  a  certain  time, 
or  in  any  maimer  inconsi.stent  with  the  sti|>uIations  connectei] 
with  the  new  .-idvaner  ( /  ) . 

If  sale  ()riiceedinL:s  are  beirini  in  eon,se(iuence  of  the  nmit- 
pairor's  defaidt  in  payment  <if  an  instalment  of  interest,  and 
the  principal  has  beeume  due  by  virtue  of  an  acceleration 
clau-e  in  till'  shnrt  form  eonlaineil  in  schedide  B  to  the  Short 
Forms  of  ^!llrlLralres  .\et,  so  that  tlie  relievinsj  pr(r\isiiin  in 
the  col  respiiridiiiL'  extended  forni  is  av;iilable  to  the  moriL'.njor, 
the  latter  may  pay  the  instalment  in  arrear  ami  become  en- 


-iT, 


^   Ciliiiiins  V.  .M(I)iiim;ill,  ISTM.  2fl  Cr.  214. 
(.«)    Parrar  v.  I',irriirs,  isss.  id  C'li.n.  "'.iB:   Majur  v.  Wind,  IS  (7, 
5  Hnre  ,''ifis 

(t)   P.oyri  V.  i\;ri,.  Is7r,  i..lc.  7  rii.  :;\:,.  n  i{.c.  7iiii. 


k.»t- .,  4 '.  tjt , 


■KT 


i;:,j  ■     ■  II  \i  T'li  NNNi    s\i,K  I  .\!ii:i;  i'iivvi:ii  oy  sai.i-; 


t     ; 


tllh'-l  '  -  !l,l\i'  I  III  -.^llc  I'lnn  r.llli'jv  >l:i\l-.|  •  ,l  \  .  On  lllf  i.llllT 
IkIIhI  VillliC  IIm  IM'I|1i:.h;.  !■  nn  .|.  I.HlIt  ill  |M\lllllll  .i|'  .III  III- 
>'.l!lllilit  ui\r-.  I|i.;il-i  I,,  ill,,  liinl  I  J,ll.'n!  rti|llinilU  |i;l.\  lllrlll 
(.1     lllr     wllillc      .jilil.     \]r    i-.     hill     111'    :|ri|     111    Willi,    IMU     tllf     llnlicr 

willitiMi   lllr  iMiiMiii   111'  Mil    11:11:  lL:,ii:iii    '  r  ■ . 

A  siili-  iiiiiIi't  I  111-  p.iwi'i-  ii!  v.ili-  i>  ,1  ■  |iiiii-i-i  iliiiL'  111  rri-"\  cr 
..III  Ml'  hniij  liiiiliry  M'CIIITii  li\  iiii.|lu:ii;r.  willilll  llii-  tin:!  ii  111'-' 
III'  -  'Jl  111'  lllf  l,iMllI;i!ii.ii-.  Ai'l,  .-iliil  till  liHH  iLM'-iri'-  riLlli'  111 
Mil     v\ill    111-    liMITi'ij    ;ll|i  r    lllr   rNI'ilMliiiM    nl'    ti'l:    VIMIN    t'rinil    lllf 

liiiif  ulirii  till'  riLiliI  III  rrrc'nc  llii-  iiiiirlL;:i'.:f  iii"in\  .ii-ri'iu-il 
or  I'lniii  llir  tiiiii'iij'  the  i.i^l  |i.i>  liiclil  nr  ii  Umdw  li'ili:flii:il  '  "' ' 
'lllf  ilft'fiiilaiils  iiiUfi'  «  il  III!  aiutidii  sjilf  (il  iiiiirli.';iL'i 'I 
himls  siliiiilf  iif.ir  Kiiifiiriiiiii  In  t.ikf  |)l;iff  llifif  mi  .hiiiiiiiry 
IHlli.  Al  fifvcii  .1.111,  nil  .laniiiii>  ITlli  thf  nmitirMsriir  hli- 
t.'ra|i|ifi|  In  tllf  ilf ffiiilaiils  at  'rnrmitn  to  iiii|iiirf  thf  amnunt 
rfililiiTil  to  ifilffiii  it  ainl  tllf  ili'tf  riilaiiN  If Ififraplifd  a  if|il.\ . 
At  Id  am.  (Ill  .lainiaiy  liltli  thf  df t'fii(hiii1s  rfcfi\fil  at  T<>- 
rniitii  thf  aninuiit  iiaiiifii,  Iml  in  ai'fiirilaiiff  with  thfir  ntliff 
|ii'iiffi|iit'f.  ;hf  affoiiiilant  was  imt  awaif  i>t'  this  till  alinllt 
fIfMii  a. in.,  whin  kiinwinir  tin  prniifity  was  up  lor  salf.  he 
1f|f'_'iaphfi|  aijil  tflfplimifil  thf  t'aft  to  KiiK'ariJiiif  'I'hf  salt" 
liaij.  liDWfMT.  Iiffii  iiiailf  a  t'lvv  iiiiinilis  lift'nrf  t,i  thf  plain- 
tiff. 'I'hf  ilft'fiiil.iiits  thfii  rftiiriifil  thf  iiiuiifv  In  thf  mmt- 
ir.i'jiii-.  It  was  hflil  Miat  llif  plaintiff  was  ciititlfii  In  spiiilic 
[11  1  i'nriiianff.  t'nr  thf  iiinitL'.iL'iir  had  iml  Ifmifri'd  tlif  aiinnint 
Mlfh  riMsiiiialilf  tilUf  111  I'lMf  ihf  sale  .is  In  iiial'f  it  nlilii.'atnfy 
nil  iln-  df  I'f  tidaiils  tn  rfffivf  it   in  paviiifiit    1  ./■  I . 

(.M    •j'.xld    V      I.liiUlai.r.     r.iiil.     1    Ol.K      tn-T        Sif    rliapliT    L'3, 

|.  I, nil     ,,,!     Ihi      r..i  .   l../ll(.     S."-'l. 

(1)  S:iii!|.  \  \  Wild..  |ls'i'i|  1  rti  :t7,  ;ii  p  Ti.:'..  S  r  imrsfrt 
oil    ;iMollii  r   imiiit.    I  l>-'i''  I    J   III      IT  I. 

II')  .MrlMiiialil  \  tiniiiil.i  I'i'il,  ^  1)1,1!  IK!  s.  ■•  rlui|i'.  r 
L'l;,   /  ,,„,i,il,i:t,   ,,i    \,  Imns,   li.'ill 

111  (;,iii|.s\  (':inail:i  I',  riiiali.  Il'  :iiiii  \Vi  sli  ill  I 'aliada  .\li>iii;a;;f 
(  ..r;.iir:iiiiiii.   1' :'.:'  i>  li     I'Js 


s:'.:;s.  i-ow  i:k  uk  sam-;  withoi  t  notuk. 


;-!o^.    /'"(''.  /■  iif  silli     llllltntll    lliilii  t  . 

il  Ims  Miiiicrniics  lio'ii  Miid  that  a  |in\M  r  i>\  >:i\v  uitlnnit 
ii'itiiT  In  iiii|>rcssi\c  !  '/  .  Imt  tlic  valiility  dt'  siii'li  a  |iiiu(i'  lias 
loiiir  l"iii  .siaMislicil  i;i.  Il  is  irascpiialilr  aiiil  not  unusual 
I'lir  a  luiutL'aL'i'i-  "l"i  lias  ,i  piiucr  nt'  sali'  witliciut  iiciticc  luvi'i'- 
tlii  IfSN  111  ".rivi'  imti  ■('  t(i  ;li"  |icrsiiiis  ciiuitaldy  interested.    Tlio 

fael  lliat  tlie  li|ii|-ti.'a'_'ee  iri\es  Mnliee  \i>  sueli  [leisnns  cir  souie 
111'  them  \\\\\  nut  |ire\eiit  him  from  relyini;  upcm  liis  puwer 
lit'  sale'  witliciut  nuliee.  where.  t'<U'  ilistaliee.  there  is  alsii  a 
power  ot'  sale  after  notice  and  the  sutlieielley  of  the  iiotiee  or 
notiees  triven   is  attaeked    ( '/ ) . 

It  is  usual  to  iiiMit  in  the  iiiorttrau'e  a  power  of  sale  afler 
a  certain  default  and  Upon  notice,  and  a  further  power  of  sale 
without  notice  after  a  loiiLicr  period  of  default   il>). 

Where  a  deeil,  alisoliife  in  form,  is  taken  as  security  for 
a  ilelil.  it  has  lieen  held  that  the  irrantee  has  no  power  of  sale, 
unless  indeed  a  statiitorv  power  of  sale  can  he  importeil  into 
tlie  deeij  ;  iiiir  can  llie  iMort!.rairee  foreclose;  he  holds  the  land 
as  trustee,  and  liis  onl>  rnnedy  in  the  alisi'iii-e  of  the  con- 
<'Urrence  of  the  uiortu'auor.  is  to  have  a  sale  throiiirh  the 
court  '(  .  The  irrantee  in  .such  casi'  miijht.  hi.wever.  confer 
a    ir 1   title   upon   a    purchaser   in   '_'ood   faith   without    notice 

(II)  .Miller  V.  Codk.  1-7".  LI!.  10  Kc).  fin.  at  ]i.  HIT:  Kc  lot 
rhrlst  anil    Island     issC.   11   OH    '.:;7.  at   p.  :>"'■>. 

(  rl  I!.-  lirlii^h  CaTiadian  l.nan  aial  iiivi;.liiienl  Co  and  iJav. 
isss  lii  (I  I!  l.'i.  at  |i  111:  v(  a  s.  rics  of  articles  and  1>  tiers  in  1" 
(■  l.T  n*;.  27ft  (Jan  ,  P.  c  .  ISICI.  It  C  l,.T.  47  (  K.  I.  tS!)l).  t."  C  l,T  1. 
1".  II:'  (.Ian..  I'd'.  Aprii.  is!'.'.);  (lark  v.  Harv.  v,  isss,  p;  O  It. 
l,".'t.  r.inartn  I'cniianeiit  Itiiil.lin'.;  Seclel.v  \  Ti.i.r.  ISSII.  1!'  O.K. 
I.M;     liarr.v  v    And.rson.   tsUl,   is  o  A  R.  i;)7. 

(•M    1!.     Ilntisli    Canadian    lioan   and    Invtsfnent    Co.   and    I!av 
-tuiii'i.    Ireii   \     Cenfcderaiidii   I.il'c   .\ssocialion.   1;M7.   4a  OI,I{.   .'."fi 

(h)  ,\  specia!  form  of  power  of  sale  witlioiit  notice  is  sifjscsted 
in  83;!".  siiiiiii  As  to  tile  lilt-  to  lie  exerriscd  in  niakina:  alterations 
In  llie  short   form  of  pnM.r  of  .sale,  see  KSSTi. 

(.)  H.lherinpion  v.  Sinclair.  Ifll.'i.  S4  OLK.  (it.  LV!  ni,.I!  fi"": 
followini:  I'carson  v  Ilenson.  ISfiO.  L'S  Heav.  'I'.ts.  rf  Mowivcr.  Haiti- 
ilton  V.  York  and  lialdr.v.  V.iU.  H  D.L.lt.  :!   (Alia). 


¥■ 


!    ; 


»-i. 


C.'.l         (  ll.\l'Ti:ii  X.WI.  SAl.K   rSUKU   I'OWKH  OK  SALK. 

01'  tlic  iiiaiitoi  's  fi|iiitiil.lc  li'.'lilv.  It  h;i.s  also  In  en  licl.l  that 
whciT  laml  i>  yraiilrd  liy  dci'd  .iIisijIuIc  in  fniiii  u|>iiii  an  ural 
tiusl.  iM't  1(1  Imld  liic  inopiTty  as  sfi-iirit.v.  Imt  to  sell  the 
l))-o|MMly  and  out  of  tlic  iirocr.ds  to  jiay  the  iiioiiiy  diif  to  tilO 
Iriisirc  and  otliiT  (icrsons  with  a  n-suilini;  tiiist  as  to  an\  sur- 
plus, the  truslfc  inay  sell  without  notice  to  till'  prison  iMpiit- 
ahly  (ntitk'd,  and  such  sale  would  lie  valid  L'\cn  it'  tlic  ti-ust 
for  sale  wcin  set  out  in  the  ilccd   ((/). 

§3:il'.  I'orm  and  s<  rvici  of  tidlicc. 

It  tlcpfuds  upon  tile  tonus  of  the  jiouor  of  sale  uliether  no- 
tice of  excroisins;  the  power  need  he  fjiveii  or  by  u  honi  oi-  to 
whom,  when  and  in  what  manner  notice  need  he  <;i\en   {(). 

If  notice  is  reipiired  to  he  (iiven.  hut  the  Ieni;lii  of  notice 
is  no!  siiecitied.  it  would  seem  that  reasonahle  not  ice  would 
bo  such  as  to  yi\e  the  nioili.'a'joi'  sutlieient  time  in  which  to 
gel  the  money   (/). 

The  intention  to  m11  should  he  disliiicll\  stated  in  the 
liotii-i-.  Wlun  the  notice  statecj  only  that  unless  pa\iiii-nt 
sliouhl  111  made  ju-occedincs  would  he  instituted  to  ohlaiii  pos- 
stssioii.  it  was  held  that  the  notice  was  iiisullicieiit  to  support 
a  sale  i  >/ 1. 

It  is  also  provided  in  the  Mnrl'.MLn -,  .\et.  ii.S.u.  lull.  ,.. 
11-'.  s.  -JS.  as  follows: 

a*.  .\  tuitici'  of  1  xirri.sintt  ;i  power  of  sale  sliall  stiui  III.  amimnts 
claim,  li  111  lie  (111.   fill-  iirincipal.  intircst  .md  costs  n  spicliv.ly. 

Ill  the  case  of  a  sale  iinih  r  tlie  st.itutorv    power  of  sale 

(./)  oliind  V.  .MiNill.  liiiil.  t:  (an   SCR.  23. 

(.  )  Si  e  KiatiiKir.v  implied  power  of  sal.'  ( !!.'',^.J ) .  coiitiuiliial 
IHiw.r  111  sale  (5^^!''.);  slaiiitor.v  short  form  of  power  of  sale  and 
(liiallticatloiis  lliei.of  (if:;:U.  ?.:','>):  who  iiia.v  ixercise  tlie  pov^er 
(S33t'.):  whiti  thr.  power  ma.v  In-  exircls.d  (8:l:!7):  power  of  sulo 
without  notice  (SnP.K). 

i ';    rr.  Mocri-  v.  Hhi  iiry,  ISSH,  S  .\\ip.  I'as.  ;?(.".,  at  p.  -"'i;";, 

<n)    Harllett  v.  Jiill,  1S80,  28  Or.     111. 
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iin|ilic.|    ill    nrt.-iiii    (-ri-;i!iist;iiici'>i   iiii.lir   tlu'    Moiti.';ii.'rs    Act, 
a  siMi'itii.l  t'orin  i<(  iiDticc  is  |>rfscril>c.l    i/'l.     It  is  ;i  fiiiniciit 

P''"'' '"  'i*"'  this   f.iiiii   in   (,;l!(T  cases,  altliini'ili    it    is  not 

nciM'ss.ny  to  ,lo  so. 

Il  IS  not  css.-it;;il  that  any  siL'natii;-c  shoiilil  apinar  at  llic 
fool  or  ,.n.|  of  the  notice,  hnt  it  is  essential  that  the  identit.v 
of  the  i>erson  irivini'  the  notice  shonh!  appeal  in  tlie  notice 
(iy  and  tliat  tlie  notice  slionhl  he  a  eoniphte.  and  not  an 
oil"  ioiisiy  incomplete  clncnment.  Where  u  notice  did  not  show- 
that  It  uas  iriven  Iiy  or  on  I.,  halt  of  the  inortiraLree  and  was 
not  sH_.ned.  it  uas  held  invalid  (./~i.  A  notice  uiven  in  the 
"•'"' ''  "!'■  iiioitu'aL'ce  and  siirned  !iy  his  solicitor  is  siiflieient 

\  noli,.,,  should  he  addressed  to  the  person  to  he  served, 
but  tlie  fact  that  it  is  not  so  addres.sed  i.s  not  a  fatal  defect 
if  it  is  served  Uf.on  such  persoi;  (!).  The  service  of  initice 
npon  an  asjent  of  the  mort!,'a!.'or  was  held  to  he  elTectivo  where 
the  notice  was  in  fact  forwanled  hy  the  a<:ent  to  the  aiort- 
srau'or  and  «as  received  in  due  time  hy  the  latter  who  made 
no  oJ)jection  to  the  notice  or  the  service  (ni). 

The  niode  of  irivinur  notice  prescribed  by  the  power  of  sale 
shoidd  he  strictly  observed.  In  a  case  where  the  power  re- 
rpiiretl  tliat  notice  shoiihl  be  uiven  to  the  mort'.'airor.  his  heirs. 
e\.c-iitors  or  adniinistr.itnrs.  and  notice  was  served  upon  the 
widow  and  adniinistr.ilrix  of  the  iiiortiraL'o-  addressed  to  her 
as  widow,  and  not  upon  the  heir,  a  child  three  years  of  ml'c. 
it   was  held   that   the   notice  of  sale  should  have  been   served 


<f>)   s,r  i:\T2.  supra, 

(I)  Il  lias  Iiicn  told,  liowrv.  r.  that  an  iinslutiid  notire  arroiii- 
Jianlirt  l.v  a  siirneri  l.ii.r  is  siilllrietit  I.orkli.irl  v.  Yorksliirc  Giiar- 
aniii   :intl  Sir  nritiis  Coriiorallon.  inns.  14  n.r.R.  :;'«. 

(i)   Ans.ll  V    riradl.'v.  inifi.  V,7  O.I.J!.  14;.  m  PI.R.  2;>7. 

(A)    trnwlcl<   V    Wlillwatii.  IHOI,  1  O.L.H.   24. 

(/)    Ans<ll   V.   Rnullry.  h.'/th:   IHio  ilnn    Maflti.wson    v    Wrichl 

iNiil.  4  !;.-.|,.  :.. 

(ill)   Fenwlrl<  V.  Wliilwani.  itiiprn. 


;  I 


i;r,         (  II  \i-ii:ii  \\\i   s\i.i:  inkki;  row  kh  ok  sai.k. 

il|M>ii  linl  h  til.    Ill  Ir  J  11(1  llir  iiiliMiiiisl|-,-il  ris.  I  lie  llisjlllll-l  i\  r  <-n|l- 
.imictiiiii  iciiirim;- iiiil\   to  the  [iiTmiiimI  ni-r.'MMl.it  kcn  iiml  mil 
til  tllilll  .Hill   llli'  licils    Id). 
S(ir:i. _"_'('.  <  '.  sjiiil  In): 

"I  tiiiil  nil  la.'.c  HI  uliicli  it  !i;is  I...  n  lirld.  or  In  which  It  liii.-'  hii'ii 
(onntuli  I.  ituil  Willi.-.  Ii.i  iln'  liiiiis  of  a  ronlriul.  notice  Is  ni|iiir<d 
lo  hi'  i;n  n,  noiici-  will  In.  dispensed  with  hecause  tli.'  person  to  «  lioiii 
it  is  to  I'  ^iM  P.  is  noT  of  capacity  to  underaiand  it  ...  It  doe? 
not  follow,  from  ilic  heir  in  iliis  case  helns  .so  .vouni;.  that  the  placlni; 
of  a  proper  notice  in  his  liands.  directed  to  him  as  heiratlaw.  would 
necessarii.v  havi-  heen  an  Idle  fomi.  It  niicht  have  drawn  the  atlin- 
tion  of  the  child's  mother,  who  w;uk,  I  apprehend,  liis  guardian  in 
socaue.  to  iiis  ricl.ts.  and  to  her  duties  in  that  relation;  htit  wh.  tlur 
piactlcall.v  useful  or  not  it  w;i»  a  sonietiiini;  without  the  doini:  of 
which   the  iiiorts;aKi'.'  had  not   the  power  to  sell." 

'I'lie  sllnll  tllilll  ul  |)i)\\er  111'  sale  enlitaiili'il  ill  sclu'illlle  I',  tn 
till'  I'liiiiier  ^liui't  l-'iuiiiN  111'  .Mni'l'jU'.'cs  Act  i/>)  |ii'i)\  iilfii  I'm- 
imtice  tn  lie  v'ivi'ii  tii  the  iii(irtt.'aL'iil'.  liis  licifs  or  asNiv'tis.  Iiill 
tile    riillll    icl'erieil    t.i  in    the   pi'es.-iit    stjiltlte    ( »/ 1    piii\  iili's   I'nf 

sei-\  H II   tile  liiiiitL':ii;iii'.   his  lieils.   e\eeiit.ir>.  ailiiiiiiist fatiM's 

111-  jN-iuiis.  riulei-  the  eailier  I'liilll  ul'  puwer  it  was  helij  that 
it'  ill.'  (Ntate  hail  lieeuiiie  \.'sti'i|  ill  t lit-  liiii's  ti>  \irtlli'  <it'  ihe 
lleuillltinti  111'  l-lstate.  .\el  i  <•  .  >er\  iee  U|i.i|i  the  ln'isoiial 
l-e|iiesentati\es  was  iiiil  iii  ec-^sal'v  ivi.  luit  lili.ler  llie  |.i'i'seiit 
I'liflii  ul'  iiuwer  it  \Miiil.l  seem  ail\  is.ilile  it'  Hut  iieeeNsal\\  u 
ser\-e    liutli     the     lieir-    allil     the     |ieis.iiial     ri'|  1 1 1'seiil  at  i  \  I'S     (/). 


( //)    liaril.  11   \.  .lull,  issii.  js  (,i-.   |  pi. 

('.)  .'s  ilr  at  |i,  I  i::.  In  tli.-  la.sr  ul  the  stii'u  ory  iiiiiili.d  |>ow.r 
111  :al.  siieci.il  pnu  isiiiti  is  mad.-  liy  lie'  .Mortiiaiies  .\ci  for  service 
iipiiii  an  infant  w!io  sui'cieds  m  the  titl.'  of  a  iiiort^afior  (.see  ii:!"..'). 
hut  this  prinision  has  no  apiilicalion  lo  an  .  xpr.  ss  |iowir  of  sale 
It.'  .\laitin  anil  .M.rritt.  irml.  :!  <).l.l{    Jsi. 

(/I)    I!  SO    IS'IT.  c,  I'Ji;.  Mipers.d.d  U\    lu  K.  7,  c    ,",1. 

('/)    li.S.O.    !?'l  •      .      117       Sl'e    r)-'\.    ST/"" 

(r)    See  chapti  r   17.  /'.  i  ahils-  iiil'lhil  mi   Ihiilli  •<(  llii    Mfiilriniin. 

(A>    !!.    Malt!!!  atii!   Mirrilt     !'"il    :;  O  I..U    -S!. 
( I )   I'f    llartli  It   V    .lull,  mtiirir 
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Clcjirly.  s(.  loiijr  ;,s  tlic  cstjit."  is  vcslcl  iti  the  pei'M.iiiil  irpio- 
Kfliijitivcs.  s.-rv:fc  upon  llictii  is  iicccssii ry.  iis  thoy  ;nv  ilc.irird 
in  law  tin-  heirs  i<{  the  ni(iils;iii;iir  (i/i. 

Thr  wife  (if  !i  ninitirji'.'dr  wli.i  has  joiiieil  in  a  nioitj;ii(re  to 
l.ar  ii.r  ,|.,xvef  is  not  an  •assi-ii'  ,,|-  her  liiishand,  an>i  is  not, 
111  hir  hiisliaiid's  iit'etini.-.  entitled  to  notiee  nnd.T  a  (lower 
of  s:i\v  «liii-h  i-e(|iiires  notiee  to  he  served  njion  the  inortnaj;or 
Of  his  assiuHN  ( r) . 

A  sah>  under  a  |H,x\er  reriniiiiiL!  notiee  to  he  triven  will 
not  he  valid  if  there  is  no  person  in  existeiiec  to  whom  notiee 
eai.  !.,.  iriven  :  if,  therefore,  the  t.'riiis  of  the  j»o\ver  reipiire  that 
notiee  shall  he  served  upi>n  the  personal  representative  of  the 
niorlsTiiiror,  the  power  will  not  he  exoreisabic  until  one  is  ap- 
pointeil  I  )(•), 

The  pnrehasor  of  the  .'.piity  of  redemption  is  entitled  to 
noti.'c,  and  w  liere  the  ..fiily  of  redemption  has  heeii  sold  in 
s'veral  p.ireels  toilifTc  rent  persons  who  are  entitled  to  redeem 
in  iesjieet  of  their  own  parerls,  these  different  peisons  are  en- 
titled to  notice  (x). 

If  the  power  reipiires  notiee  to  he  trixen  to  the  niortiiacor 
'ir  his  assiinis.  and  th.  iv  is  a  s.M-ond  mort._M!;e  made  hy  the 
m-irt!.'a!.'or  it  is  ii.,t  siini.imt  to  ■.•ivi-  notiee  to  the  morttraiior 
alone,  hut  the  sn-ond  niortirauec  also  is  entitled  to  notiee. 
and  may  reeovcr  damau'"'^  from  the  first  niorti;a!.'ee  if  ho  exer- 
eises  the  jiower  of  sale  \\  ithont  u'iviiiir  siieh  notiee.  Thr  words 
are  to  he  read  as  meaniiiir  "the  moi  |._'ai.'or  «»(/  his  assiL'ns" 


("1  Sir  8.  7  Of  tti.>  IKvoliiil.iii  of  K.states  .\ri,  (|iiot,d  In  cliaiiter 
\".  /''».<(f./i.v  inlithil  1,11  Ihiilh  ,,t  Ihr    Muiliimi',-.  iVZ?, 

(I)  «.■  .Martin  ami  M.rritt.  .vi'/uvi,  Clrardot  v.  Cerrv  Ifilti  38 
O.L.U,  350.  33  I>  I.R.  L'7l'. 

(('  )  Parkinson  v.  Hanl)ury.  ist.7.  1  Dr.  &  Sni.  143   :;  UcG   J   &  S 

r.--'.  !.!;  •:  \\.\..  i.  is  nr   ui 

(J-)    llarklf.v  V.  Wilson.  ISnl.  K  (Jr.  566. 
''/)    Hool.i  V.  .Sinitli.  ISSI.   17  Ch.n.  434. 
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Till'  |ilainliir  liinl  fiilcrnl  iiitx  .in  au'iftiiiciit  in  wrilni'-' 
Willi  till'  sf.Mind  niotiuajrco  iiii<l  the  ni.^itnimnr  \vli(rcl)>  li'- 
was  .■iititl.'il  111  fiiliircc  a  traiivi'ir  cif  all  tln'ii'  iiili'ii'Sl  tci  Iniii. 

Till'   t'pst   iin>ri'_'aL'<'f.   witli  i'\|uvs>  MiitK f  lliis  ajinriiii'iit. 

ni.iilc  M  sail'  iiTi.lci  llic  piivMT  ill  liis  iii.irti.Mi.'i  ,  uittiiplll  '.'imii..' 
ti(.tii-c  tc.  Ih.'  i.laiiililV,  It  ua-  liiKI  that  tlic  plailltitT  wa-  i  li- 
titlol  t'l  iiiitii-c  MMil  till'  salr  uas  mI  aside  i:). 

It'  the  owner  I'f  lamK  makes  a  lease  and  siiliseinieiitly  iii.nt- 
uMiTi's  the  Ian. Is  the  iiKirtva'jee  is  in  the  iiositiim  >  (  as.i-ine 
(if  flie  i-eversinn  on  the  li-ase  and  lakes  the  lands  si  l.je.l  In 
the  lease.  Fl',  however,  tlir  imirtua-or  alter  iii.ikii'i  tin'  ni"it- 
'.'a'-'e  li'Mses  Ihe  laiiils  llie  lessee  is  a  piirehaser  of  tlie  e.|nity 
ot'  redeiiii'tioii  pro  tiiiihi  and  is  Ptititlod  to  redt-eiii.  Ili'  i- 
tlieiet'on>  eiititlod  to  iiotiee  of  sale  (ii) . 

lv;eention  enditois  of  the  inort'.'aiior.  whose  writs  are  in 
tile  sh. Tiff's  hands  at  the  time  of  t,'ivin^'  notiee  of  sale  to  the 
niortL'atror.  are  assinns  and  as  siieh  (ire  entitled  lo  iiotiee  i /)  ^ . 
Kxeeiifion  ereditors  of  the  inortuML'ee  are  not  i  iititled  lo  notiee 
of  sale  !,  '.  They  have,  however,  sneh  an  inlere-t  in  !h"  d'le 
oxereise  of  the  power  that  the  eniirt  will  L'rallt  them  relief 
neaiiisi  a  iiiorti.'ai.'of'  excirisim.'  the  power  to  llieir  disadvaiit- 
aL'e  i(l\ 

Where  iiiort  jaL-ees  sold  tlio  moit-a'jrd  premises  with- 
out notice  to  a  peiNoii  who  was  siiiely  for  a  part  of  the  di4(t. 
it  was  held  that  thry  were  liable  as  between  themselves  and 
the  surely  for  the  full  value  of  t!ie  property  (f ). 


it)   Stewart   V    Rnwson.   lSfl2.  22  O.R.   ',m. 

('!)  Tarn  \  Tiirm  r.  ISSS,  P.ft  rli  P.  t.'fi;  si  .■  Anrti-rsen  v  Steven- 
son, isss,  1.-,  UK.  r,r,1:  Martin  \,  Milis.  IssP..  .I  O.K.  10|;  Collins  v 
CunnlnKliaiii.  Ciinnin'.iiiam  v.   I»r>sdal.',  IS'il',  21  Can.  S  r.K.  i:!!i  at 

.'■■)  Hi'  AhlMilt   an.l   .M(  dcalf,  1S!)1.  20  O.K.  2!i!t. 

;.  p.;,  a,.,.  iian(t---T,  ■■    Inre    tsr.n.  7  Cr.  5«n. 

(./.  (  omniprclal  P-mk  v.  Watson.   lX.-i!l.  T)  I'.C.I.J.  163. 

(«  )  Martin  v.  Hull.   1S7S.  2'   dr.  471 
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11-  th,.  pn-Hon  ,o  I...  s..rv,|  \s  a  lu,.„„.  .,  r^,-..  u|H.n  l,im 
'H  ...  v-rthHtM  vali.l;  it  \h  ui.np.-,.ssar.v  to  ,.i„vMle  thai  the 
f.'iti.v  "shall  lie  vuli.l  III  siK'h  rasr  if), 

I'atn.M..,.  Imsnn,  s„ni..i,.n.  Ini.is  ,m  his  hands  to  ..,.,1,1.. 
'"'"  ""■"•■'-^■"'  l'"«iil...,t  ,,r.,,„.Hy  r..|,ns.n,  his  „>/./,/„, 
I'-u^l.     I.,  thai  ,.a>.    ih..  r,W./  ,,„,   „.,./  sh.,„l.l  l„.  s.,-v«|  uuh 

not.,...  fnr  h,.  IS  ,.f, s,e    ,„,..r,„..,|  j,,  „,.   ,.,|„^,^.  ^^^.  _,^.,^,^^^p 

ti.Mi  an.l  may  I...  ii,  a  posit, ..ii  to  ,-.,lt!..ni   (y). 

N..li.'..  ....,.,1  i„.  ,nN..n  .,r.h  t,.  ih-  >„o,t^^.u„r  „r  ihns..  ,.|aira- 

"'"   '"'■  '''"'•      '^  "'-'•^-   i^  a   n..„..a,.   pa.a,n.„.nt    t„  the 

...ortu'a^:.    ,..„!.■,■  uhi..h   th.-  ,,.,„.r  „f  sal.  is  1...,,,,-  ox-T.-ised 
It   ,s  n..t    ,„.,...ss,ny   t,.  „„tify   Ih.   pa,a„io„„t   n.or.irai.'.'.-.   but 
th..  sal.-  will  Ik.  Hnhjoet  to  his  olaim.     \Vlu.,o  a  ,nopt«as:..r  tm.k 
lHn.i.s  l.y  a  oonvcya.,,..    ..hi.-h  «as  v.,i,|  as  a.-ainst  ....litors, 
an.l  th,..,  ,..,„v..y,..l  to  th..  n,..,tira«....  without  notirr.  an.J  the 
co..v..yanor  to  tl..  mortira-o.-  ^^as  suhsi.,p„.„tlv  set  aside  as 
aira...st  cmntors.  it  was  hel.l  that  th,.  mort«a«eo  ne,.l  ,„„  .^iv, 
not.,.,,  fo  the  ,T,.,lito,.s  of  th,-  ,„..,t.a..„..  the  n,.,rt^a^.-  I,..i„-, 
param.M.t.t  to  th.-n-  till...  ev.,,  alth.„„di  the  er..,lilo.s  ,ni.-ht 
h.ive  a   r,..d,t  to  .-...leim  an.l  to  ,-,.,,„i,.p  „n  account  of  the  pr,)- 
••,<-<Is  ,if  the  sale  (>). 

The  rnortca-or  or  his  assiu'iis  mav  waive  the  riaht  to  no- 
ti.-  S„eh  waiv.r  may  I,e  .  ither  xpi^ess  or  imj-Ii-.l  from 
••oM.lii.-t;  Init  me,-e  d.-lay  o,  oa.-ti,,,,  is  not  waiver  '.:■.  \ 
n.-rtu-a-,..-  eannot  waive  ..o  .-.•  as  nirainst  an  assi-.-n.-e  from 
hmi  of  the  e.piify  of  r...leiiiption   f /). 

of  r...r.n..rsl,l,.  ,,r..I,.-rly  mv.-n  and.-r  .h,.  ar.lcU-s  is  p,...l,  ,hough  ,Ue 
partn.r  wrvd  I...  Insan..;  ltot,..,t.s.>M  v    t^rki.    IM-:    1  -  Si„,   -.so 

(r;)  S...  (;„l,).sn„d  v.  Ston.h.-w.T.  ls52,  9  Har..  A|,„.  xxxv'ilii  Mill. 
V.  J..nnin.u.s.  iss.,,  i:i  ci,.!).  ,;o.,  .sj ,.  (-,  \,,|,  ^..^^  gj^^ 

(ft)  MaJ.>r  V.  Ward,  ISI7.  5  Hare  5M8. 

(O    S.-lwyn   V.  Carflt,   1SS8,   3S  ("li.D.   :;73;    In   r-  Thn - i 

Hoil,  iMiu.  44  (  III).  4!>1'  ' 

i888.*i  S'^ra.  """"•  '''"■  '^  ^  "•  '''■  «'"*^"  ^  "-•«'• 


i;m         t  II  MIKIt    \\\I     -\1,I     IMiKl;    I'OWKK  (IK  SAI-K 


\\  luTf    till'    |iip\\i   I     .1     Mill'    pro-,  ililll    til  it     lllf    IKllicc    ^lllll|ll| 

!>■■  iiiM'ii  tn  ihi-  ninri'^.iu.ir.  Ins  licii'*.  txrciitiir«,  ii<liiiiniNtrat>>i'H 
>r  ii'^iL'ii^  or  It'll  ;ii  Ills  or  ilnii-  uMial  nr  hist  kiiduri  |'l;ii-i  of 
iiImmIi  ami  llii'  'loiiii'  was  I  nl  lo  tin-  ij.ior  of  He  hisi  known 
|i|iiiM  III'  alio.lc.  tills  was  h»-iii  to  lie  \ali«l  scim'-c  as  auailist 
till'  iiiiliii.is  of  tin   iiiortirau'cr  ( /.  i. 

.\i'io|-(|||is;    to    tlic    cNlriiilccI     |Mi«r!     of    sail'    wllli'll     is    the 

Ofinivalt  nt  of  tlic  slioit  I'oiiii  of  iiowrr  of  sale  uimIci'  iIh'  Short 
Foiiii*  of  MorttraLM's  Act  il\  notice  of  cxi'rcisiiii.'  th'  power 
of  sail'  lulls'  III'  i.'iM"i  to  llic  iiiort'ja'jor.  his  hi'irs.  rxci'iitors, 
ailiiiinistratiifN  or  assigns  (  iilicr  |Mrsoiially  or  at  his  or  their 
Usual  or  last  plaii'  of  iisiihiiiT  within  the  piininee.  It  has 
Ih'i'ii  held  that   the  statute  prmiiis  suhstitutional   seixn-e  at 

till'  usual  plai'e  of  i  •  ^i.lci if  ili     uioitirav'or  a1thniit;h  In-  max 

111'  vvitliiii  the  province  (  iii  i .  T!irec  iiioilcs  of  ser\  ice  are 
pciinifted  liy  the  statute:  Ml  personal  service  on  tin-  iiiort- 
irauiir;  :  "J  i  service  \,y  \,.r  >','  tlie  notice  at  the  iiiorts.ra'_'oi  's 
usual  placi' of  ri'^iijcnce  u  ihm  \hr  pinvince;  anil  i :!  service 
li\  lea\  inu'  tile  notice  at  the  iiiorl  ^.i'^oi's  last  plai-e  of  resiijciiee 
within  the  province  («  ). 

A  ilinii-ulty  inax  arise  wlinc  personal  sei\ice  cannot  he 
effrclcil  and  the  liiortL'atror  lia^  !io  usual  place  of  reside  nee 
within   'lie  pro\iiici\  ami   ^^lle|■l    furtliei    the  iiiorti;ai;oi'"s  last 

pi, f  I' •..diricc  wiihin  the  province  is  not  kiiouu.     To  meet 

this  di!'licull>  a  s|M  I'ial  clause  max  he  iii'-erteil  proviiliiiLT  for 
alti  rnali\i-  modes  of  service   in). 

It  IS  provided  l>v  the  I.'e-.'ivtiv  Art  US*).  I'M  J.  ,.  |-_>4 
s.  .'i><.  as  follows : 

Ik  )    \l;,j<.i-    V     WukI,    is  17.  n   Hai-c     Vis 

(/)  F"iii'  ihi-  ti  A!  iif  till  stiori  fi.iiii  anil  lie  corn  sjiondlni:  .x- 
nndirt  fonn,  sc  5^"!.  nuiirii. 

(...)  O'liiinolio.  V  Wliltiv.  ISSiL'.  J  (VII  IL'I.  nferrlni:  In  Major 
V.  Ward.  ISIT.  'i  Harr  "il'K;  afllniicd  Ui  (■<niii  of  AiPinal  on  anotlicr 
(iiiiiiiiil:   2ii  t'.L.J.  1  l>i 

(H)  I'.r  noyd.  C.  O'Donolin.'  v.  W  hilly.  ISHJ.  L'  OK.  424,  at  li.  430. 

('/)   S.c  Pt>erlal  form  of  jiowir  Kuvitcfi.d  In  USSS.  nupra. 
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««  (1)  A  noil.-..  „f  s.il,.  of  land  iinrt.r  lli,  |,f.nl«i„„^  „f  fhr 
Sinn.,,,,,.,  Art.  and  ,i  nolUv  of  .x.r.islni;  lli..  ,M,«.r  of  i..,|.  .-on- 
lalM...|  In  un>  ii.ortu.m,  and  ih..  allid.iv.t  or  d..h.n.iion  of  s.rxlo<. 
Ih.r.of  nmy  U-  r.v.st.r,  d  .md  .I,-  mumi..  slmll  h.  r.  .j.Ki.r.d  <n  (ho 
Kiino.  iipann.T  iis  an  inMnini.ni  aff.cilni:  land,  hm  li  sliall  not  h.. 
n.rPNsar.v  lo  r.r«,d  Ho  irn'M,  „r  th,  allldavil  or  d..laratjo„  of  s.r- 
virc  atiiicli.-d  Ih.r.to  i:i  th.    i.i;|Mry  Look 

'-)    Thr  ulIldaNlt      ■     •.rlariiiion   chall    I,,    n.a.lr   t,v   .),.    p.  rson 
w'K.  >.rv.d  ihr  noun,  wid  shall  prov,.  ihf  lituf,   |.|a.v  and  manner 
ami   ih:il    th.'  copy   dillv.Tid   to  tlo'   r.  KJslrar   l.s   a 
noilr<>  fv\  V.  d 


of     SU(  ll     MTViCi- 

irii.-  <o|u   of  th 


(■:>  A  <o|.y  of  Ih..  r.flHt.nd  noiir.-  and  allida\lt  or  d.daraiion 
nrtlii.d  iind.r  thr  hand  nnd  sral  of  otPr,-  of  ih..  r.Klsirar  shall  be 
prn„„  I,,,,,  .Mdrnr..  of  th..  s.rvl.v  of  Ih,.  nolUv  as  .stat.d  In  Ihr 
allldaili  ..-  di'.  larntlon  (/>> 

t  '  Wh.rr  th.-  iMTson  who  s.  rv.'d  Ihi-  not  In  is  d.ad  or  .)iil  of 
nntai.n.  or  »hrr<>  it  Is  |,rov.d  to  tlo-  satlstarllon  of  a  Jiidi:.'  of  a 
(  .Minly  or  I>lMrii-t  Court,  that  thr  plao'  of  alxid.-  of  such  |..rson  is 
nnknown,  or  that  li.  ,s  incapal.l.  .,f  niaklnu  an  atHdavli  or  d.clar- 
at  Ion  of  Rcrvlo.'.  or  wIhtp  Bfrvicc  of  .siioh  nolirp  haa  Ix'en  or  U  dii'y 
adiiiiti.d  any  p.-rsoti  «ho  Ir  or  who  ilaiini.  to  W  \nUw»U'A  In  the 
rcBlstralion  of  the  not  'h.-i.^  niakr  >'  o.  r  \w;<,r  th..  Judgi-  of  the 
scrylop  of  III,    notir.'.  and   upon  a  crlifUv.;..  of  Kiirh  Jf     t-,.  .  ndoro^d 

ti  or  attarhi-d   !o  the  noilcp  M.t     ,        d   hy 
'■     in  the  proof  iu)diir>-d  by  the  p.    j.»r     »  .'' 
In,.i.   h..   Is  .«a!isti((i    ,,|    'li.    dilr  r.      ., .     i, 
sii:iM   rinUi,.,'   'he  notin-  and  f-irti    .  •,    ■ 

(r>)   WiiiTi-  the  ncllr.'  rannnt  ••  ji^  ... 

piT^on  who  is  or  win)  rlaliiis  to  I-        ., 
the  iiotlc'.  ..lay   ..i.iKr  proof  hifor 
and  rif  Ih.'  inahility  to  j  rodur.    \\w  «aiiH'.  and 

fiflrat.-  of  siirh  Jiidcf  lo  th.  .ttvcx  that  fr.tiii  Ih.'  pr.M.f  addiir.xl 
by  111.'  p.Tson  i.rodiKlny  the  pr.mf,  naiuinK  him.  h.-  i.s  satlsti.!  ,.,  M  « 
dtii'  K.'rvlri'  of  th.'  notic  upon  th-  p.-. son  s.'rv  .|.  riaii.JnK  him  .ir-.J 
that  Ih.'  Siiine  cannot  be  i.r.idiicd  the  rrs  .  •i.'  shall  r.  ulsltr  the 
r.  rtlflrui.',  and  a  cojty  of  .siiili  CTiiflcate  ii..  .<  r  'h.-  iiand  and  .seal 
of  the  ref;l8lrar  shall  be  prmiii  fnrie  eM.I.  [.'•-  of  the  fans  therein 
tialed  '</). 

(I.  Wli^r..  a  ni-M,e  of  s:.:.-  oi  a  t.  nlflrat..  of  a  Jtidse  under  a.ib- 
•«>ciIohh  )  or  5  has  h.en  r.  elsi.r.'d.  the  same  may  r.pisi.r.'d  In 
any  ..ili.r  r.'Blslry  olllo..  I)>  d.-poslilni:  a  copy  thereof.  •iti..d  in  the 
liraiiiK-r  provided  hy  .s.rtlon  It 


l:lni   |.>     I.      effect    that 

iii„  .:  ••  [  ■  iof,  naniins 

notice.   I  he   •■I'liistrar 

!    in   h.'   re;;ist         .  any 
in  the  registration  of 
the  jiiaj;!    of  th.'  servic  ther.<, 
ipon  d.p-isitinK  a  cer- 


(/')  Cf,  He  \Sinl)er);  and  K.'ttle,  l!iI7.  12  O.W  N.  3l'7. 

(<7)  See  C.lrardot  v.  Curry,  1S17,  3S  O.UR.  3,'>ii.  33  !>  L.K.  212. 
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(X-:  (IIM'TKK    XWI     SAI.I-:   UNHKI!    TOWKU  UK  SAl.K. 

^:!4ii.   Cmri  liiTi  lit  priH  riihiuis  .'■!/  //k    niiirlfiniii  e. 

A  iii">rli:.iL.'c('  iiui.\  (•(iinlmic  in  one  iictinri  cljiiiiis  I'n:  I'oii,'- 
r|ii>iiri'  nr  >;ili'.  U'V  iMissi'ssH'ii  111'  till'  iiKirtf^aufd  hiinl  iiiiil  tm' 
|>a\liiriit  111'  till'  iiiiii  I'ja^'c  nii'iiry   (/"). 

A  !n"itvai:vr  ulio  li.is  liiciU'rlil  an  actiiin  to  ifrnxcr  the 
nioiti'ai.'i'  niirirv  ainl  I'n  |Hi>sr.s,si(iu  ut'  the  iiiiii  liiamil  lali>l  may 
also  cxorcisi'  tin-  puui'i-  i^l'  sali'.  'riicic  is  nutliiMi;  incMiisisluiit 
ill  till'  luii  I'riii'rciiiii'js.  I'li'-srs.siMii  will  hi'  liiT<irc|  in  the  cvrnt 
of  a  sale  liiini:  inaih.  'I'lti-  amount  ifali/inl  I'lum  llic  sail' 
must  111'  a|ilili(Ml  tcus.iiils  pa.vmclit  ul'  tin'  mortua;,'!'  ilrlit.  If 
(ri"U'_'li  is  i'(iili/i-il  I'rom  llic  salr.  tli.'  claiui  upon  tlir  covrnai.T 
1o  [MV  uill  lie  satisiicil;  it  tln'  |iriic(cils  iif  tlli'  sale  arc  in- 
sutlii'ii'Ml.  tlii-i'iisiiiial  juii'jiii'-nl  for  the  UHsatislif.l  amount 
will  111'  iii'i'ilcil  >'.  It',  hiAM'Mi-.  a  ili'manil  or  notirc  is  maiK' 
or  LTiM'ti  within  tlir  mi."niii<_'  of  s.  "Jit  nf  tin-  Moitiiacrs  Act, 
mini  loiiiil  lii'liiu.  fuitlui-  iMniTi'ilin'-'s  in  the  act  inn  will  he 
sta>cil  until  aftci  tlic  lapse  nf  tlic  time  at  or  after  wliicli.  ac- 
iiiiiliii','  111  siicli  ilemaiiii  or  notice,  pawmiit  nf  the  money  in 
til  In-  ii:,iile  nr  tlic  piiwi-r  of  sale  is  tn  lie  exereisi  il. 

•  Ill  ilir  dtlicr  lianil,  a  iiiort'_'ai:ee  cannot,  after  tlic  usual 
lUilc!  nisi  for  fiireclnsiiie  anil  licforc  the  t'onclosurc  is  maile 
alisiiliili'.  cNcrcise  his  p.iXM  i  of  .sale  wilhoiil  the  leave  of  the 
court.  Iiccausc  a  sale  wnuM  pre.iuilii'c  tin-  ihjlits  'j-i\tn  to  the 
inoit'ja'.'or  liv  tin  ruiiil  uinicr  the  liiii'chnn  in  the  .|iiil!.'iiient 
I'nr  lccir!i\  c_\  alici  on  p.is  hm  nt  Imt  the  power  nf  sale  |v  slls- 
pciuliil  mil;  .  lint  '  NliU'juislii  il.  ainl  a  pniehaser  in  hhimI  faith 
witlii'Ut  niit.i-c  niav  l'i  t  a  '.'01..I  title   1/1. 

A  '■"iiip,iii\  111  iiej  111  liipP'l.ition.  the  iiiort'jaLrccs  went  into 
possi  s-«!i.ii  pr'i'i-  til  till-  is-,ii  nf  till-  w  iiiiliiiw'iip  oilier.  (»ii  an 
ai>pli''atiiiii  tn  risliaiii  the  iiiniiiraLTces  frmn  selliiii;  uinlcr  tlieii 

III    s.'.'  clia|ilii    .:'.    Ii'c'ii    '■</    /'ii.s«i  .livc.n.   8L'll. 
(.VI    StiH'lils  V    Sill:  ills.   .'Its.   1:;  o  I.  li.   117 
Ml  SI  I.MS  \    I'll. all. ■■■.  |i:iii".|  1  I'll,  vr.;,  i-r   |i.  it.cU  v,  Caii.'uia 
I'.  iiiiaM.  11!   l.ii:in  iiiiil  .S;uin:;s  '  ,, .  1:1117,  I.'  Ux'H.  Ili'J. 


r'l".  CUNCrifUKNT   I'liOCKEDlNCS. 


Ct;3 


Ncriirity,  ulijcctidii  was  takfii  tlwit  tlic  attctnlaiK'c  of  tlio  iiuiit- 
}.'a:ircs  (III  the  a|i|i|ii'a1ion  aii<i  the  a|i|ii(i\  ilii;  of  llii'  \viiii|iiit,'-lll) 
(inlri'  was  siicli  a  lakiii'.'  part  in  tlic  w  inilii|i;-ii|i  as  iravc  the 
t'liiii-t  jiiriMlicliiin  til  rcsii'ain  thciii.  This  oljjccticiii  liciii^' over- 
riilcil,  tlio  lii|iii(latiii-  sdii'jiii   til  nstraiii  tlic  iiioitsjairtis  from 

Nilliii!;  witlidut  till    saiii'tioii  df  tl omt  on  ilit-  i:iiniiii|  that 

Niii-h  sale  wdiilii  lie  a  "  [ii  oi'iciliiii,'  ai.'ains|  tin-  ciitiiiianN  '"  un- 
der s.  •J2  iif  till'  \Viii.rniLrii|i  Art.  li.S.f.  I'.Kitl,  c.  1  14.  It  was 
hi'lil  that  tlif  iiiiirt^rairii's  wi'i-i'  iHociciliiii:  rii;litfiilly   \in. 

Il  is  alsii  |iiiivii|.'il  by  tin'  .\!iir1i.'aL'>'s  Act.  K.S.(».  1<)I4,  c. 
ir_'.  ss,  ■_'!•  ami  :!(•.  as  follows: 

21>  -  ( 1)  Wlicrc.  iiurstiant  lo  any  condiilon  iir  iiroviso  loi  .lirii'd 
in  a  iMiii'luat;!'.  I  lure  has  In  in  iiiaiic  or  nivtn  a  dciiiund  or  notice 
iltliir  D'liiilrinK  [lajiiunt  of  tlic  money  secured  by  siicli  nioriKage, 
or  any  pari  ilierenf.  or  dnlarln^  an  Inlinilon  to  iirocicd  under  and 
exercise  Ilic  power  of  sjile  llieriin  eimlaini  il.  no  liirllier  proceeding 
anil  no  action  eltlier  lo  enforce  .such  monj;af;e,  or  wllh  risinct  to 
any  clause,  covenant  or  pr.Aisiim  there. n  contained,  or  to  the 
niorlj;a«id  pro|ieily  or  any  pan  tliereof.  shall,  until  after  ilie  lapse 
of  Ihe  tiiiie  at  or  afli  r  which,  aeiordint;  to  t;iich  deiuand  or  notici-, 
payment  of  the  money  l.s  |o  he  made  or  tin-  power  of  sale  Is  lo  be 
exercised  or  proe.edid  under,  he  commenced  or  taken  unless  and 
until  an  mder  pi  i  iniiiim:  ilie  same  has  been  obtained  from  a  Jiid^e 
of  the  l"iiuiil>  or  IMslrici  Court  of  tin  iimnty  or  (lisinci  ia  which 
the  nionuasied  prnpirts  or  any  pan  Iheriof  is  situate,  or  from  a 
Jitdiie  of  I  lie  .Supreme  (."oiirl 

(-)  'I'hf  iiider  may  lie  ulitained  is  imit,  upon  sueli  proof  as 
.satlstl.s  ilie  .luilte  that  il  is  reasonaiile  and  eiiiiiiiilili  i\\m  ihc 
pruliosed   ailion   or    proceedinu    should    be    permitted. 

CD  Tins  siitloii  sliiill  iiol  alipl.\  to  pnici  ei|iii>.'s  to  sla.v  wa,-;ie  or 
oilier  injiir.v   to  Ilie  iiiorlgaMed  priiii.ri>, 

•W  111  Will  I.-  such  demand  or  notice  reipiires  payment  of  all 
mnni  >  SI  1111.(1  li.v  or  and' r  a  uiortuatie  ilie  person  makin;;  such 
dem.ind  i.r  i;i\inu  smii  luitie.  shall  1>.  houni!  lo  aicip'  ami  i.eceive 
pii.MUi  nt  III  the  saiiir  .■  made  as  rii;iiired  by  the  letms  vi  such 
demand  nr  notice 

(L')  It  till  re  i.-.  a  dispute  as  to  llu  costs  pa.iiahli  I..1.  iln  p<  rson 
by  or  nil  uliiiM  111  half  sut-h  pa.Niiun!  is  .illi.r  mad.-  or  ii  nil.  • .  il  sm'h 
costs  shall,  on  lliri.  clear  iliys'  iiolici'  to  suili  pi  rson  h\  llu  !•.  rson 
claimlna    tli,    N.une,    In     taxed    and    iiseerlaliud    h.\    Ih.     ilerk    of  the 


U()    It.    Iiriii>l!  t  iilumhia  'I'i.   and    linilierl'o,  UiuN,  II  Hili    SI. 


t,.,  1       1  ti\iTi;i!  \\\i    ^\i.i;  1  \i>i:i;  i'(i\\i:i;  ni'  sai.i: 

l'oiiiii>    or    Ih.sirici    t'oini.  or  l»\    ihi-   l.in.il    .M;iM.  r  nt    ll'f  cihihis    <>i 

dlSlriil  111  vvlir'h  lie  luiilli-,.;:.  it  lilcil.i:l>  III  iill>  IMII  Ihir.iil  IS 
Killlilt  ■ 

1.'!)  If  uiihiii  t.  11  <l:i>s  ultrr  III.  Ill-'-,  li;n.  Im  .  n  v,,  ■.,\,,\  .mc! 
iuii'i  I  hillii  il.  |i.i>iiiiiil  of  MH  h  iiiaii.  .  .iiiil  Ml-!-.  i>  ilu!.  iiiaili  oi 
|i  iirti  ifil  ti.  ilii'  1..ISOI1  iiiiltl.tl  111.  I.  hi  or  111  lll^  Milii  nor  m  .imiu. 
ttifsaiih'  sli;ti]   III-  ili'inii  i1  :i  riii!.|iii  tiM  '    \siilt  >'<ili  iliia.iliil  oi    niit.r* 

111  \  liiiinL:.i;;ii-'>  in^'-  u!  ii.il  ilirill'  lli.il  In  I'.  ■  \i  ichi  nf  il 
[iinw  1  lit  .-:ili  will  111.  I  mill.  I  ihi-i  I'arl  or  ollurw.s..  iiiii> ,  Wiltioul 
iiii  ori|.  r.  !••  Mvit  111  .111.  Ill  1  .  t.iMii.  ..Ill,-,  ,  V  ..I  iiii  -.ii|.i.iiii  I  iiiiri 
ill  'I'lir.illlii  i.t  l.v  ;i  liii  ;il  lii:i>|.  1  Ikivii,-  Jill  ImI  HU,  Hi  111  II..  ri.,l!l>  iir 
dlsiriii  111  ^^llll.l  llii  i:iiir'u:ii;.  il  |.rii|iiri>  nr  iiii;.  i  :il  nf  ii  i^  .^iliiai. 
lit   llii'  ili.~l;iiii'.    of  aM>    luisiin  ifilir.s'.il 

Wliiii-   a    linliri    nf  r\r. ii^ilii;    tl|i-    |iii\\rr  nl'  ^aii     «;!•»  .liitcil 

I  III'  .\l.i\    .iiiii  i\  w hiiiii'i.L'  |i.i\|iiriil    iiinli  r  iIh'  <■•<   riiiilil 

IN-Ui-.I  .III  li'il  i'  Mav.  .111.1  liiilli  lii'liri-  an. I  \\i-\\  \MTi' 
wIMil  .'11  ll'il  .i|'  M,n  .  i1  \v;is  111 M  tll.il  llir  !■  vilr  i.|'  llir  \\iil 
w.is  a  luilhii'  |iiiii'i.|i|i|.|.'  williiii  till-  iiii.;iiiiii'_'  I'l  tlir  ^taliiti' 
mill  all  ..riti-i  «,i>  iiiaili'  ^lUnii:  .i^iili  lln'  m-iui-o  nl'  tin  uril 
alnl   "-Liv  iiiL'  all   piiM-.i  i|iiii;s   .u   tin      ii-linii    i  I' i . 

All  artl.ill  was  r.illltli.  ill!  .'  Ill  rlll'iirri-  |ia\llli'llt  llllili  1 
till'     r.iMlialil      .lllil      llillll r     nil. Hull      i'lir     sllllllll,ir>      .illi|l.'llli-|ll 

was   n|M':i.       Ill  I'lifi     till'    .iliirii    ..l'    lln     nii'ti.iii    l!ii     imnl.janrr 

M'fM'ii     li.ltl.-i-    III'    i'\CII!~i'.if    lili'    j.iiUi','    i.|'    Halo    IDlliss    ihl-    111. lit 

irM'.'o  iiHiii'  ^  >liiiii|i|  III  I'liiil  '.ifliiii  lliirl\  ii.i\s,  lull  Miiiv 
i|i|i  lilh  L'.i\o  li'ilii'i  .'l'  aliaiiili'iniii  III  .1  till'  liiilioi'  ul  sale.  Il 
Was  III  ill   tlial    till-  iiiiii  t'^au'i  I    ".1-   i...iiiii|   li\    till'   iiiilii-i    nf  »ali' 

.■tri'l    Mil        Ml. Imi'.'s    III    llir    ai-lmll     V-rn-    stainl     fill     till      tllilll 

tl.i>  s  linliiiij  till  niii      " 

All  aih  I  It  iM'iiioi:!  fi.i  >.ili-  !»  a  |ii  mi  filiiiv  u  it  Inn  t  lir  iiioati 
ill'.'   of    ll'i-    iK'.iiK      '11..    fiirtli.  r    |iriK'i  I  .llii'.'  ami     nhrri'     a 

iii.at'j.iL'i '■  ■-I  rii'.l  a  iintirr  nLiIiiil.'  til. it  null's  jmimhiiI  ■.Imiil.! 
Ill  111,11  li'  u  ii  Inn  ,1  iiii.nt  ti  f  1 1. II I  mt\  II-.'  ;  !i.  inm  lu'aiji'o  »  .mM  |iii. 
i-oi-.i    |..  M-ll     an    III  luiii'l  loll    vva^   '.•i.itiii.l    nst  i-aiiii'i,-    llio   murt 


(I  I    I'l-riN    ■     I'l-rrs     Issl     !••  n  1'  It    LT'. 
(1.1    l,>on   \     lt>ir-..ii     Ni7.    I.    u  !•  11    ..If. 


!i:!lii.   ( ONt  I  KliKN'l'    l'l(()(  KKIHMJS  ««.-■ 

(fiimi-  rmiii  |Milili\liiiii;  .>!\  :mI-.  rrti^cMirii!  >•]'  >a\i  until  .-.ri  i-  tin' 
l'".(>ii;itiiMi  lit'  ;  III    iiji.iit  li    <  ,/  ■ 

|'r"i-i'iiilll'_;>.    will     111'    s1,l\r,|    iJiilv     ■     uhili.     jiI'Ml.int     In    .HIV 

(•"inlil r  |iii.\  iMi  iMint.inii'il   iii  ;i   iiiiir!'j;i.:i     ihi'ii-   ll:l^  ii  rn 

lii;i'li  ..r  'jivfii  .1  •li'Miaiiij  i.r  iin'ii-i  .■  ilni'  i  r<|(|i  i  .tiir  [>ii  .  iiirii' 
lit'  li.i  iimiiiv^  ^c.-iii-  .|  |i\  Midi  !iii>riL';iL;f.  m  iiip.  ji.-iit  lliiriiil' 
(ir  ilccl.iriiii;  an  uitrnli'ai  in  |iinrfiil  mimIi  r  .iihI  iv\.  n-isi'  tlir 
piiui-r  ill'  -.all  '  mill  ti;i  staliltf  ilm--  nn'  .i|i|'l\  x^li-ri  llii 
pii«ir  111'  sale  is  cmtcn.iIiI'    Uitllnill    aii\    imtii-i       // 1 

§:!!!,    Cuii.jmt  III  tit,   M//,  . 

A  limrtLM'Ji  T  rxi'ii-lsili'.'  a  (inwcr  nt'  .sale  l.s  lint  a  tiustcc  I'nl' 
till-  iiinrt-ja'^nr  cMi-iit  as  Muaiils  tlii'  s(|i|.iiis  nl'  lli.-  |iMi I'liasi' 
liiniii'v  arisiiiL'  I'lniii  ill,,  sale  at'liT  tlif  limit  L-aL'f  ililil  's  s»ti»- 
liiii.  Tills  is  .-Ml  uliilln  r  I'll'  iiiiiitirai.'i'  is  iii  il.r-  nnlinarx  I'nnn 
or  li>   M.a\  "I'  'rii.st  fur  salo  (c). 

A  niiirtL:ai:ri'  lunitui  a  |i(i»<r  of  .sali  caiinol,  a.s  in  Iwft'ii  liliiisill 
unit  ilir  iiiiirti^uKor.  .xiulsr  tl  in  a  mannrr  imr.  ly  aiKilrur).  Imi  Is 
as  Ihiwiiii  ihiiii  lioiitnl  in  i\i  iclsi-  siiiiii  lisiniioli:  imi  in  ilirow 
away  Mii-  |ir<i|HTiy,  hiii  in  ai  i  In  a  iiniiliiii  aiiil  liii.sirn  s»-liki  mann*^ 
Willi  a  \  11  «  IK  iilitaln  as  larcr  a  iirid  as  may  fairly  and  rt  a.sonably. 
Willi  iliii-  (liliuino  and  aii.ntion.  Ik  iindi  r  iln  riri  r.mslanrci-  iitilaiii 
al.l.    ■   (./), 

■  \  iiKirmam-v  tt  lili  a  pow.  r  nf  sali-.  iIhhikIi  nli.ii  •  lili-d  a  inixti .  , 
is  ill  a  v.iy  diffrri  III  imsilliin  Inun  a  irusiti'  for  .sali  A  luorliraMf 
l.s  uiirti  r  no  obi mai inns  In  lilt-  mori-ajior,  lint  lit-  has  r!-:lil.-  nf  liis  own 
wlilrli  !i.'  isintiiiid  In  i\i  rcis.  advirscly  lo  itir  nioriKaKor.  •  inisiii' 
fill   sal-    has  no  liiislniss  In  placf  liiinsilf  in  snrli  a  linsltinn  as  In  i;|\. 


(r»    .'siMilli    V     Drown.    IH'm.    2«    O  li.    Ii,,",       'l"h.     oriKinal     -Miiilr 

IT    V     I-     li;    K     1    iiiinidid    thai    no   fiirlhir   iirocii  diii.-s  nl     ,i    in 

11/1(1111  shoiilil  111  lain  11  I'iii  Miirils  iii  llalln.  »ii  nimiinl  from 
II  .-^d    ISST.  (•    In:.'    s.  P.n 

i«l  I  an.ula  !'■  rman.  lu  Ilinldam  So(u'%  \  Tirtir,  l''*>'i.  1'' 
(IK     I.M: 

I,-)  Kiikwnnii  '.  "ninnU'^nir  !si.',.  J  II  A  .M  :\'I2.  l,nrKliii;  v, 
I'aik.i.  IsTs.  1.  If  s  ('ii  :ai:  In  : ,  AH-im,  .loiiiison  \  .Mounsiy.  Is7;i. 
II  I  I,  li    :'si 

I'll  Miiiililn  V.  Kdwards.  Isli;  ;  (nil  II:.  I"  lur.  :il7  :^  i  on 
il|it>fal  .•())  num.  JoncH  v    .Mallliii'     I!   Jiir    anl. 
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«•;•-.  ■   IIAI'lKl;    \\\i     SWA     ■■    MU'K    I'OWKK  OK  ^M.E. 

liw     l<>    ,1    •(illllul    1)1    IIIIITISI    ami    Jllll>.       liul    .X.l.l     llU>l!-,i-.-    rn'-UTK 

111.01I  M„  Miortnai:..'  thf  riKlil  lo  riullz.  hif  s.curily  .iiid  u<  imd  :• 
luirfh.us,T  If  h.'  .iiB.  ami  if  m  .  \.  nis.-  ..f  l.l.s  |..m.  r.  ,  i  un.-,  (..,«./  /i,i, 
aiH*  i;ik«'f  rf-awinalil.  r'ncMiiiiou.--  tu  <ihi.iiii  a  pr„|.. .  |irur.  ih.  niori 
KA,:in  hat  bo  r.><lr.s«.  in  ii  alili(.iiL;li  inoi,.  nimlii  liin.    I» ,  ii  i-i.   .in.d 

f"M-    !ilv    |III>(ftrly    if    tt,,.    >.,!■      h  III     h,  ,  11    |Hll|«lllf<l     '     (h) 

A  TiiurtKaKi't'  is  not  a  !|i:k(.i-  of  a  i.owor  <•»  sak'  for  ili.  iiioii 
pauor  al  all;  IiIh  liubt  m  to  Im.li  afi.r  liiiiiHcIf  llrsl  Km  li.-  i.s  11..1  ai 
111),  ify  10  Imik  aft  r  lil!<  own  mi<nsl  alonr,  and  It  i.s  nut  riuni,  1,1 
[irop,  f.  Of  I,  j:.il  fur  liiiM.  .ill.M-  traitdiil.-n'i.v  ,  or  »illii||>.  „t  n  c  1» 
l.ssl;.     1.,      iiriiic,    111,.  |,ro|..riy  of   tlin  iii..rtf£a*!or.    liiat    ,a  ..  !  "    (,  ) 

1 1   ;i   iiiM!  tyjiL'i  (•  (Ai'ici^is  till'  piiwcr  lit'  sale   m   '^i»m|    i',i 
fnrllli-  l.uijMiM'ul'  leal  1/ III-  liiv  iii.iiIi;:iL'«' .Iclil.  williniil  ci.irut'- 

t  'iti  iir  (•■'Hiisiiiii  Willi   ihi    iiiiii-lia.srr.  !lii ml   uiii   »•<'     iit.-i 

Ii'ii-  iM  II  sli.iii'jli  llic  ^,ilc  iir  v.  rv  ilixaih  .itilaui-uii^.  lUilo^ 
'■11'   I'l'i'-i'    IS  sii   I'. A    as    III    ilM-li'    ii,   Im'  I  \  i>iclicr   nl    t'lau.l    i  ■/ 

ll'.     llnurvi'l.     III      ai-ls    ■•r|-al|(lrtlll\  .     Ml-    \Mlfllll'        ..]      •,,-.i,-ss|' 

(i/-i  (>ril'li\  ii'aM.ii..l  Ins  ■\',  ill'ul  iii'^'lfji  lu-i  alnl  ill  laiill  "  111'' 
lain!  IS  s.  1,1  a!  an  iin.l,  r\  .liiir  ./  Iir  uill  li.'  i-lmiirialilr  Willi 
till'  lull  \ahli-  ill'  till'  iaii'L  'I'hi  rl'lVct  1.1  !li.  .ji  i-l.sioiis  Im  ■'U. 
•ilsf'laii  1  Im  Irs!  Ilia  pru.li  t  man  i|i  .iliiii:  w  itli  Ins  .ui  piiip- 
i'rl\.  Ill  I'aMiiir  ..r  a  siiiiiiu  hat  li-ssi  r  ,|r'_f|-i  «  .li  rcs|Hiii.sil):lil  \  " 
'  'I'  rtlijrr   I  ll..  r\t'  ll'lrij    I'l.llll   in'   |mi\m  r  iit'  salo   |' I  ii\  l«  h'll    liv 

Illr  Sli'.rl    l-'i.i  Ills  nt    Mi.i  l'.Mi.'1'S  AiM    1  .       It    i.s  >t ,  pii ;,, !      I   Ihal   the 

t  h)  Kan  af  i  Karrai..'.  isvs  |ii  i|i  |i  ','i:,.  a:  |i,  tin.  Sir  alwi 
Choliiiiinili  1<  V  \  riinioii  1^'".  :.'  .1  \  \V  1  at  |i  l^.;:  Iiavy  v. 
[iiirrani     \^',7.  1    \<.    C,    .x  J    ",,,  . 

(■  1  Kitinnl..  \,.  ll.  TrafTuid.  ||s>..!  I  (  h  "i,..,  ai  |i  77:.  allir:;i.-d 
|1N!.7|     \r     IM. 

('I)  Warn.  I  >  .I.m.iI.,  Issj.  -11  rii|i  ji'm.  is  |;r  |.-,j;  lladililii;- 
liiti  1,-land  tiuaii.v  In  \  llii:-.,n,  iI'MII  Ai'  7.:.  Kals.  rind  llol.'! 
<i.  ■.  /.III.,  r.  t'.Ii',  f:  I'.in  SCI!.  i;.",l,  ;i  Hl.H  s77.  alllrniini:  :'5 
Oi.li     I'll 

1..'  1  K.iiii..l.\  \  ll.  l:„iTo:(l.  M',)..  .-.  r.ritisli  ii.li.inl.i.i  l.iiiirt  and 
Inv.  .-nil.  n:  .\-,!ii\  v  l>l..i.ika.  I'lll.  I".  Can  SCU  :;iii:.  at  iMi  111'.. 
■^17. 

I''   I    Naii..ti;il   r.mk  <if  .\ii-i  1  .ilasia  \     I  iiii.d    llaiiil  111  ll.iiid.  .  Ir 
Co     1S7'1    I    \;,,,    Ca.v    :.'.l.  at  f    111      W  ilsiii.   .    Ta.Mor,   I'M.'     loSVN 

::r.n,  v  I'M!   :!ir  :■,;  owl!   :;.-,■» 

i.'i  I    \\  ilson  \    ■ra.\  l.ir.  .»»/.i<; 
I '  I    S.  1    5^:!1.  Huprii 
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mi  irtsia  •„'(■«'  shall  not  Iw  n  ^|M.llMlll,.  i,,|-  aii\  l^ss  uliuli  iimv 
ttiisi-  li\  rcasdii  m  .iii\  ^.:l,-  ■•linl<■s-■^  liu  sani.-  -.Iiall  lia|i|.iii  hv 
nasdh  (if  his  .     .     uiliiil  iKu'lri-i  1)1- ih'laiilt." 

A  >alc  uiiiItT  p.iu.'r  III'  v.iii-  iii,i\  lie  set  aM.lc  H  tlir  roii- 
(Itlct  (11  'he  innrliraiicr  is  i,|i|.;c.ssivr.  Th:s  n-ll.l'  was  i;raillr(l 
in  a  i-asi'  in  wlni-h  ihc  iiini  tt' it:.  ,•  exercised  the  |Mi«ei  after  a 
toiiili'i-  111'   i>iiiiei|)al  ati<l   iiiti nsi    ^iji,.  cwts  not    haMiii:   iir.-n 

aseeitaiiii'cl !    ami   llie   |Mirehaser  was  awa; I'  the   I'aeis   1/ 

A  Holieiliii-  liHik  I'luii;  his  elh  III  a  uinriirayi'  I'm-  ».2<M)  inr  I'.ists 
the  iiiiiPtL/a'.''-  heihi;  a  \aiiil  seem  ;\  iir  alMiin  :>i:;il  unlv .  a.s 
not  iiinre  than  thai  aiiumnt  i.l  ei.sts  had  \«vt\  iiiciiiied  at  tht 
tune  nl'  takiiii.'  the  iimrr -lu''-.  The  |)iii(liastM'  under  tho  pnwer 
1(1  s.ne  III  ill!  iiii.ituairi'  ("caiiic  aware  In  fore  ei)iii|ile!ilii.'  tlie 
puieh  ise  nl'  the  \e.\iit  mils  ami  ii|i|iressi\ i'  User  (it'  the  [iiiwer. 
It  was  licld  under  these  CMciiiiiNiaiices  that  the  (nil chaser  cinild 

iini  ae.|iiire  a  •_' I  tille  lo  ihi    lands  and  that   he  ua.s  entitled 

t(i  rceiiNer  hack  the  (lc|iosit  paid  liv  him  (f/?. 

"  1,1  eMeiuh'd  rurm  (if  |i.n\er  1  T  sale  iib(i\c  im-ntlmicd  pni- 
vide-,  ihal  the  |iers(iii  eNercisinu'  the  imwcr  iiia>  sell  "liy  piihlie 

aiielii'ii  (If  privali it  rail,  or  |.artl\    liy   piililic  am'tinii  and 

|iarll\   li.\   private  en    iraet.  as  1,1  hini  shall  seem  meet."  and  a 

wile  under  the  power  ul    sah lened   ii\    the  Murttfatfi  f*  Act 

( /»  I   ma>    he  ••|i.\"  pnlilie  ailelinu  nr  private  eniiiiaet," 

"T(i  hi.di  Ui;ii  Ci,  inorlKar.  was  l-.iund  III  tin  IJrM  iiisiam.-  to 
put  ii|i  ih,  |.iii|i.  in  Inr  sale  l)v  iiiKiiim  would  lie  to  limit.  1  down 
Itie  ixni.r  iMIi  u\  'At,  (l.,<|,  wliieii  expri  ssly  aiilhun/.es  a  sali'  li.v 
imlilii  auiiHiii  „i  |.rn,ii.  i.inir.ui  and  certainly  I  am  niii  pn  pared 
to  hiiid  ili.ii  a  iiiiir't.ii;..    is  inu  jusil.ied  In  ucceptiriK  a  fair  offir  fur 

till    iMirrhaM    i.f  ||,e  i;;H»;.-<t  pidinrty  iinill   he  lia»  udveni.sid   llie 

pro|M  rii   for  .sale  '    ii ) 


(')  .iiiikins  s    .ii.nis    isiai,  :  ijirr  'v.k 

("I    Uicliini;  \     Ilal^l.(1     Issv     !i;  0  |[    n:.' 
i  A  1     .SI .    5:;:;.'    nuiim. 

'    '    "•'»'*    ^      l>iirraiit.    1H57.    1    He   (I     41    J,    5;!;-;    (f.    I!.    Shin, 
!'>''<i    ■:   .\l  li    311.". 
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iiiiN       iHM'iKii  \\\i   >\i,i;  iMii:i{  rowKK  ok  nai.k. 

W'll.  ri'  till'  tl'lln  -  111  I  hi  |imUi-|  pi  ^^(■l  iIm-  I  ll.lt  lln'  --illt'  sllilU 
1.1-  '■>}■  liilMc  :iUi-Ilni  .  h!\.  {I  -.lie  li\  |ilivillc  rnllll.-ici  ulll  liul 
lir    \  ,ill,|     1,1. 

Ii  W'tiiM  III'  iii.icK  i>,'il,lr  I'di  till'  iiicii  iiTiiiri'i'  III  i|i'|iiir*  frmn 
Ilir  \M-!I  I ■^I,llllislll  ,1  |i|-aci  ii-r  1. 1  iliilv  ailMTl  isi'i'-'  llir  |H'ii|ii'rt\ 
I'l.i'  -■.alt   :   till    aii\  I  it  iM'Mii  lit    is  an  i'\ii|iliri'  iit    the  miirt'.;,'i'.;('(' 's 

U' I  t.i^tli  aiiil  ili's'ir  til  iilitaiii  'III'  liist   I'lissililc  pilrf,      \\  lirrc 

till-  liiiit'jaiifi-  iit'liiri'i  till  |iri>|irit\  I'nf  sale  williinil  ■iiImi- 
tisfiiinil  aihl  siil.l  it  fur  mii'  li.iit'  its  rasli  \alii(',  tlir  in-ici'  if- 
f'iMMii  III  ir.'  iiiMI'  till  aiiii.iril  ihli-  til  Ihiiisi  !l'  tlir  sali-  «as  set 
aMijf   I  /,  >. 

■  li  is  111!  iiidtiiarv  :iiiii  hi  iiiii  a  siili  liy  aiiiMion  to  vivo  inry 
liiililiiiiv  In  I'  liy  advi'iii.siiiH'iii  in  iln-  muspaiKTs  and  by  liaiidlilll«, 
I  sliiHilil  aliiiii.st  lia\i>  said  it  is  lln'  iti\arialili>  iiraclici .  I  ilunli  ihr 
sal-  In  <|iii..tliin  is  llii'  (inly  cxci-iilion  thai  has  ivir  oinc  under  my 
ni'iin  li  Is  ihi-  ciiui-Hi'  of  this  toiirl  and  Up-  priiciliv  of  i-xtTyono 
hIiii  ill  sill  s  III  Hit  the  bfsi  prlcii  that  .'an  h<-  fiolti-n  for  llit-  iiroinTly 
In  111    sold."    ,  ') 

W'lii'ii'  till-  lum  t!.'airi'rs  sclliiii;  iiihIi  r  |iii\\cr  iif  sal  iisi  it'.'ii 
1111  aih  i-ftisi-iiiiiit  III  a  liical  iii-\\s|ia|M'i-  lull  iiiil>  in  ii  iu'ws- 
liaprr  piililislnij  in  a  tnwii  iiM  r  si  \-<'iity  milfsi  ilislaiil,  and  lIli- 
.iilM-itisiiiii  lit  iiiaili'  nil  ini'iitinii  nl'  any  inipiuMiin'iits.  al- 
tlliMl'.;li  tlii-ii-  \MM-i-  valilaliii-  lin|il  ii\  I'lilrlils  nil  llli-  lainl.  it  was 
liclil  that  ilir  mii|-ti;a!.'(  rs  liail  ^;ll  iicifliirciiliy  aiiil  cairli-sslv 
I'liiiilin-liil  tlii-s.il.'  'Iiat  till-  |iiii|n-rl\  uas  sai-ritii'i'ii.  ami  that 
llii-\  vv  rfc  lialili-  I'll!  : 'ii- ililTri-iiirr  Ik-",  wi-i-ii  tln-aminnil  ri'ali/i-il 
Ii;.  llir  ~ali  aiiil  tin  aiii'Hllit  uliirli  llir  fi  nlcticc  sIic\m-<I  liir 
|ii  i.|ii-il  \    wniil.i    ha\i    lirniinlit    it'   it    liail   liri-ii   |ii-ii]ii'|-|y   ail\<|- 

lisi'il        III 

i    1    liiiiislnlil   \     Hodi;.:,.    ls»;3,  ?,'^  Itiav     !tii. 

fk)    Uilrli  V.  f'lii-jiiiii:    IMi'..  K'  lir    :iii:!:   s<-«-  Itlrliniond  v    Kvanit. 
l\(;i.  \  Cr    ..IIS     'll,iiiii|..s<iii  V     iliiliiiaii.  1SXI1.  .'H  i;r    I!.'..    .Mdriili  » 
'  anada  Ti  liuan- a'   l>i.in  aim  SaMlii-.s  (  n  .  IS'il^,  L'T  Oil    .'ll^     alllniinl 

:i  ii  \  K   i;i:; 

'    1     llii-hliinliit    V     l-A.iiis.    1m;1.  S  (Ir    aiiH 

1.    1    <aniiili.is  V    H. nil. lion  l'rii\ldrnl  and   1-oun  Soclity.   IS'ix 
I.    M  K     i;i>.    iiillii\Mn».     Mill  It'll    \     Canuda    rriniam-ni     Loan    unil 


.^mi-..^.^_ 


|:!ll    CONIUt  T  OK  Till-:  .-Ai.i: 


6<» 


Tllr  us||;i|  |ir.iitirt>  is  ti>  il.lMrllNr  llir  siil>'  .Hire  ,i  wcik  Tor 
thic.'  „v  fniii-  cciiiMciKlvc  w.iks  iiimI  tn  lis  ,is  tlir  ilalc  (ov  >iil.« 
il  .l:i.\  oil.'  i.r  t\M.  weeks  uUvf  lli|.  l;isl  |iul(lii-iitl.Pli  of  III,,  m.1- 
vcclisciiifiil.  In  s.iriif  i-ji.srs  il  will  lie  ;i.l\  is;il)lc  t.i  aclvcitiso 
III  n  iir\\s|i;i|HT  imlilishcNl  in  llir  iii'i!.'lili<'rhiM«|  di'  the  |ir.i|i(Tly 
III  Im'  Mijij  :  in  cilln  r  .Mst's,  as  I'or  iiisl,iin-f  wlicic  llic  [ircipcrty 
IS  it  niiiiitil'arl.irv.  the  advi'ilisiiiinil  iiiiulit  lie  j.uliJisluHl  to 
more  adv.iiitatri'  in  one  of  tlir  iicwsi.a|i(rs  df  ilio  larsicst  oily 
in  the  pi'i.,  nice.  Il  is  usiinl  to  post  ii|i  cr  .listril)i;l<'  nlioilt 
on.'  liMii<lrr<l  pnstns;  hilt  il  \\..iil.|  MiMi  thai  v\rn  fifty  will  he 
sulTii'iciit  I  ((). 

The  .sldiile.l   I',, nil  (if  Mil'  piiu.r  ,<<  sal,.  ali,i\,.  iilioiioil 

prii\iil,>s  Ihal  till-  p.rstin  ,.\(i,-isin--  II;,.  \i,n\,v  ••(  sale  iiiay  st-ll 
ami  al)s,i|iii,.|\  .lisp,is,  ,.f  th-  said  laii.K  t,.n,in,iils.  herclita- 
iMi'iitsaii,!  pniiiiscs  hi'iiliy  ...iiivrycl  or  iiunlimicl,  or  inti'lulcl 
so  1,1  he.  or  ,1,111  i,<ir>  •„■  i,„rls  llurmf,  willi  ihc  appiirl<.:ian<.,.s. 
!iMi|  liic  iiiiplii',1  pi.w,  riif  sal.,  iriveii  l.y  the  .\l,i.-fir,m,.s  .\,.t  p,-o. 
viiles  fill  tlw  sal,'  <,{  11,1  tih„h  'II-  intii  }„irt  of  tlu  pinperty. 
Sii.-h  a  p,.w,r  ,,f  ,s;,|,.  ,|im.s  not  aiiiliiirize  ilic  salo  ,if  timlier 
slan.liii._'  iip,,n  ti',.  moi  ti;aire,|  lan.ls  without  tli,"  Ian.!  (.<>.  n..i- 
iiii>  ill,'  iM,.itira..'ee  iM  i',-iMtnv'  his  power  of  sal,'  s,  II  tra.ii'  ma- 
•■liin,.r,\  apart  finiii  lli,'  m-irlj-ay,  .j  l,iiil.lii,-s  pi.  The  pi  m- 
riple  i„a>  I.,-  slat,,!  ihus;  Th,.  Ian,l  may  he  ,|:vi,|,.,|  veitieallv 
aii.l  par.',.|s,.f  it  v,,|,l;  |,  ,(  it  ,„,,y  „„t  he  .livi.lcl  horizontalU 

■•Tli,\  III,.'  iniH,-,s|  i„,L.|it  <,\\  liifr.nni  |.^,r<.  I-.  ,.r  i|,.  ,.siate 
at  (ilff.r.nl  ntn.  ».  aiitl  mak,  Mfarat,  Mm\e>ati,',  m  „t  ,;„  I,  i,,,m.l  xo 
<">l<).    l!mt   l«  II,..  .xt.nl  .,r  th.ir  aii'l,..rit.v.  Tli.  >   .aiinm   wll  ,..„t  „f 

SiivliiKH  <■,. .  H„,ini.  an.)  NatLmal  llarik  .,!'  AaMral.:«la  »  I  nil.'d 
Ham)  in  Il.ttiit  .tr    C'l,   m7'..   i   ,\|'|i    ('a«.  311 

(n)   'niDMiiiHiii  V   liiilinan.   'Jixii.  ;'ih  (Jr.  '^', 

I  ')    St.  Willi    \.    U(i«s.iii;.    1S'I2,   .'L'  II  H.    W.n 

U'l  In  r.^  Vai.ti.  Itiii.h,  id.ir  v  Yat.x,  ;-sx.  ;is  CI,  |i  II:'  s.p 
Kx  pan.'  Ilar.'Ia>.  In  ,,  ,I„^,.,,  isTi.  |.  i;.  .,  ,  |,  ,-.;,;  ,.;,  ,,.,r,„  j,r„„,,, 
In  re  Iit.d.  IKTs.  '■  cii  ii  ::s!. 

('/I   St.ttari   V.  Uowiidtii.  .vM/.rn. 
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oTn      en AinKi!  xxxf  s.\r.K  rNni:i;  rowKU  ok  sauk 

a  l':ir(.I.     Tiny   iiiiiKl   mil   sill   tin    liimt   witlmiil    iln    ilniliir,   or   the 
;iiiiliiT  withoiu  tin    land  on  wlilili  It  ■.■r'i«s"  (r). 

'I'lir  iiiuitLML'ii  i>  liiMir  1  tu  lalsi'  llif  |iii.|i(i  prccatitioiis  to 
flisilir  an  ailvalitaircous  salr.  ami  if  tlic  circilniNtaiicfS  so  rt'- 
((iiiri'il  he  iiiui.t  sill  tin-  iHiijx'rty  in  parnls  a.i<l  iml  i:i  a  hliK-k. 
Till'  iiinrtiraL'i'i's  in  a  iiioil'.Mi:!'  roiilaiiiini;  two  jiaiccls  nf  laiul, 
a  I'ariii  \\ilh  lniiliiin'js.  am)  soiiii'  villa'/c  lots  with  sloios  llu'to- 
<Mi  iiliiMit  l!ii(('-(Hiarti is  of  a  mill'  ilistaiit  fintn  tin  t'aiiii.  snlil 
the  piupcilv  I  n  hliii .  uihIci'  till'  [iiuMT  lit'  sail'  in  the  iitnrtL'aut'. 
fur  a  iiiiii-li  siiialior  simi,  as  sliowii  In  tlif  i-\  iiU-ncc,  than  wmilil 
liaM  lircn  Kali/Ill  liad  tlic  liaii'ilv  lin  ii  miIiI  >c|iarati'l.\ , 
ainl  it  na>i  Inlil  lli.it  the  tiiult'.'av'fis  IimiI  nut  ailnl  \\illi  illie 
pimli'iii'i'  a  111!  ijiscrd  iuii,  ami  that  liny  uiic  lialilc  to  tlir  iihtI- 
tfairm-^  I'm- tin  aninnni  itiat  iiiiirht  liavc  liiin  rtali/ril     .v. 

Il  lias  liiTii  liclil  thai  a  t  ni-tfi'-limrtL'a'ji  <■  lias  |iii\\ii'  In  rt'- 
li'asf  part  iil'  llic  piuportv  nli  l-fciMpI  ul'  Iln-  win  li  uf  the  pri>- 
ct'i'ils  of  siii'li  part.  "Il  was  slatiil  m  aririlimnt  Iliat  the 
(pii'stiiiii  liail  iicvri'  Im  I'll  rais'il  licfmc  ami  we  fan  approriate 
tin-  ii'asnn  K.ir  at  Irast  a  ctntuiy  a  nun  t'/aiiii'  has  iisiially 
liri'M  iiiipii\M'i'i-i!.  as  hr  iniw  is  \i\  slallllr.  tn  sril  IIn'  lllurl  uayf'il 
priipi'iiy  •(■illnr  liiLri'lIn  i  <ir  in  luls  '  Tin  it-  is  nntliin^'  in  thp 
(li'nisnm  tu  .ius*it'\    an   Miipi  uv  nlm!  salt'  ur  rrlrasc"   i/i. 

Tin  lAl'inli'.l  sialulur.v  furiii  i>(  pnwir  nf  salr  aliuM'  imii- 
tiii:ir,l  aiillnirvrs  tin-  nnirtnairii  In  "sill  ami  alisniiitcly  dis- 
pirs,  ul"  thr  imn  I'jan-i'il  lamis,  anil  it  has  In  lii  Inhl  that  the 
lUollL'aixrr  ina\  .'Xririsr  the  puwcf  hv  way  ul  I'MJiaiiire  I'lir  iith- 
<T  lami  i.isl"ail  u|'  hy  sali"  fur  inuncy  i  1/ ) . 

(M   rinitnn'U'X    \     I'aMnn,  is:',",.  ",  llliii:.  L'"T.  at   p    "1". 

(\)  Milrnh  \  ('.'.naili  I'l  riiitin  lit  lioaii  and  Siivlnus  Co,  nuiirti; 
cf.  WIJRon  V.  Taylor.  Itl2,  4  O.VV  N  IT.n.  7  H  1,U.  317.  j:!  O W  H.  SBS; 
Iriii  \    iiinfidi  raiion  l.lfr  A.Hsorlalmn,  l'il7.  In  ().I..K.  filli!, 

IM  Notr  in  ?.\  I.'MJ  Iti't  ( A|iril,  IHl".)  ,n  In  r.-  .Morr.ll  and 
Cii.iiiinan'.'   Cimtrari.   |l!''.'i|   1  *  ti     If.:' 

(iM  Snillli  V  S|u  at».  Ii'i:'.  :':•  on  :'Xi;:  i-r  \\„\  v  n>>athrote. 
17li:'..  I  Itiii  ('('  :'77.  whir"  ii  »a»  Inid  iliiu  Iln-  word  "«iir"  JiiMtiflis 
liarlliiiiii:    In  ri-  Kritli  and  Oslmrni-.  IHTH.  3  Cli  |i    filh.  »liir,'  II  was 


I.1I1     <()MU(  T    UK   Tin:    SAI.I-; 
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■^   '•'i-'"-"    ->-n<U'j  ni,.l..r  ,„,«,.,    nl'  >;,|,.  ,„:,v    ,„;,|,,.  ,,,.,.,.,1 

•••■"■I'lM.n.  f,r„M,l...|  il,,-,t  Ih.v  ,nv  iint  Mnr..:,s„nalil.v  .|..pm.|a- 
I'h:  Th,  inl|.,„,„^  «„s  v,i,l  u,!h  niVnr.....  to  a  .•..,„lition 
lli.U  ih.'  xn.l.Hini-lif  i.M-ii„l  If  unal.lr,.run«illiii!rt„a!isw..r 
.i|i.i>-i-liiiiis  til  tilli': 


-I'liis.  ti.iw,  \.r,   1.    isi    I.,.  tM.rn,-   m   mimi.   lliiU    ilHiHKli   ..f  roiirs.' 
th,   nl.j.rt  ni  .1,.    iMoii;:a^..r  ,s  to  nail/.   ,1,..  ,.;.>-.st  iituuiinl  ilial  can 

*"    -""•   >"    "    «  ""'    follow    Uiiil   (■.in(liil..n.s  of  ,.al.-    ili.-  rll.ci    „f 

**'"•"    """ '"     '"  o'""'"    ""•  laru.s.    ,,os»il,l..  al.MMini   al    ll„    ^-al,. 

av'  a.A..>s  tl„  IMS,  ,„r  II,..  ,„.>ri;.a;;,..:  r„r  ihr>  „iav  b.  surh  ihiit 
afl.  r  M..|!;„i:  at  a  -...mI  pric.  ,i„„,..„s.  .A|,.ns..  may  urhrwards  occur, 
anil  afi,.|-  ,.il  ,,„.  i„ay  fail  ,n  .i.foicInK  th.-  conira.-l.  ulilch  won.  l 
I"'  :-'  III.  .l.ti,i,„Mt  „f  ,|„.  „,„rma«..r.  Ii  d...  s  m,i  f„|l.,w.  Uur>  U,re 
that  l»ca,i,..  ,h..  .•..mliiionH  <l.,  t„  .s„n,..  .xl.  nt  t,  nd  ,o  d.  |,r.clai.-  lhi. 
IT...  Mia.  «U1  !,.  ..tT.r.d  a,  ,h.  sal,,  ih.v  ar..  n,„dit,.,„s  «hl.h  arc 
r.  all>  tft  ,l„   ,i,  I.  „„.  ,„  „f  „„.  „„„.,^,..^,„r     „  ^,„.|,  ,^  ,,„„,,„„,„  .,,  ,,„^^ 


I"  111,'  ilirrliii.iii  i,f  ;, 


inoiuai;.)!.   i|    w.inld   I,,-  ,i|iiall>    so  when 


""    "''■■• """"■  '«  "'H""^:   ^'"'1  >■!   «.•  timi  ihai   I,   KK  ,n  practice 

.^'   vrv  „nl,nary  and  r.  as,.„al.l,.  ...n.lilh.n  f.,r  an  al,s.,l,„..  o«n.r  to 

""""''"■'    >*  «-onditio„s.  and  „n.    ihat  w,.h..ai  saMnu  all  .-..nvcv. 

am,.    ,    |,„.    .,,    „„,    ,.,„,     ,„   „^    :..„|inu   c.mv.  .vane,  rs,    c.msl.l,  r   ,x 

;•,""•'■    "".■'.;""  ' ■  ■"'■••<l'"vd   «!,.„  a  „...rma«....  is  s.llin^  und.T 

„'"."'       ""■""-   ""Pr,ssi„a    „„.,„   ,„v    ,„lnd   l«   this,   that    th. 

1   .Ml-n  ,.s  „,.,  .in.pl..   «|„,h..r  .<„.,,  ,  ,„„„i,,„n  nia.^   „  „d  ,„  dliuin- 
sh  .„'  n,...|,..r  .,f  ,,„„.,.,  ,„  „„.  ,,„„  „,„,.,,  ^^,_^.  ,_|^ ^   __^_^   ^^^   ^^.^ 

"•■''"'   '"     '^■'    '""    »l"'li-r  II    «.,„ld   ..ml   .,.  ,h.    d.inni.m   „f  the 
T'?^Z  '-"'  '"   ■'"  ^"'""""'  """"•■   '"•   '"     l---""-'"    ■"   <".   :.l.soI,i,.. 


o«ii.  r.      I,    j,    „,Mud   I,.    pr,i.l.„i    ,„    .,„  ;,|,,„|„, 


pri'il.  Ill 

Wiin 
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properly  l)oiij;ht  the  second  iiiortjtafiee's  security  at  a  discount 
without  iiifoiiiiiiiy  him  of  such  arriiii^cnients,  the  court  re- 
fused to  set  iisi(h'  the  sale  (/'). 

WluMv  a  peisoti  has  actt'<l  as  aiicnt  for  the  mortj;agee,  foi- 
example,  in  nei;otiatinfj  the  loan,  receiving  the  interest  for 
the  mortgagee,  or  coiiductinf;  the  sale,  he  cannot  purchase 
from  the  mortgagee  under  the  power  of  sale  (g).  The  soliciinr 
for  a  mortgagee  cannot  pureliase  even  although  the  ])roceed- 
ings  for  sale  were  not  taken  in  his  name,  and  it  was  not  shown 
that  any  loss  had  occurred  hy  reasoti  of  his  being  the  pur- 
chaser (h). 

A  receiver  appointed  by  the  court  cannot  purchase  the 
proi)erty  of  which  he  is  receiver  without  the  leave  of  the  court 
even  where  the  sale  is  iiiade.  not  in  the  action  in  which  he  was 
appointed,  but  by  a  mortgagee  selling  with  leave  outside  the 
action  (/). 

Where,  under  the  power  of  sale  in  a  mortgage,  a  mortgagee 
went  tlu'ough  the  form  of  making  a  sale  of  the  mortgaged 
pi'emi>-es  to  a  i)er.son  who  on  the  same  day  reconveyed  to  the 
mortuaycc.  it  was  hold  that  the  sale  was  invalid  and  did  not 
extinguish  the  right  to  re<leem  (.;'). 

A  sale  by  a  mortg.igce  in  uood  faith  to  a  eorijoration  of 
which  he  is  a  shareholder  is  not  voidable  by  the  mortgagor, 
but  wliere  the  mortgagee  sold  under  the  power  of  sale  to  a 
companv   of  which  he  was  a  promoter  and  also  solicitor,  the 

(f)    Dolman  v.  Nokes,  1853,  22  Beav.  402. 

(n)  Grille  V,  Wriplit,  18P,I»,  3  Jur.  19;  Whitcomb  v.  Mincliin, 
182n,  5  Madd.  TH:  In  rr  Hloyc's  Trust,  1S4!>,  1  Mae.  &  G.  488;  Law- 
rance  v.  Giilswortliy,  18.'7,  3  Jur.  N.S.  1049;  Martinson  v.  Clowes, 
1882,  21  Ch.D.  857. 

(Ii)  Howard  v.  Hardinc,  1871,  18  Or.  181;  cf.  Null  v,  Easton, 
[1900]  1  Ch,  29. 

(0    Nugent  V.  Nusenl.  11908)   1  Ch.  546. 

(;)   Carter  v.  Bell,  1915,  21  B.C.R.  .53,  21  D.L.R.  243. 
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onus  was  thrown  upon  those  supi)oitinff  the  sale  of  proving 
that  the  sale  was  bona  fide  and  not  at  an  undei-value  (A). 

A  subsequent  encumbrancer,  whether  his  mortpasre  is  in 
the  ordinary  fom  or  by  way  of  trust  for  sale,  may  in  the 
absence  of  fraud  purchase  from  the  first  mortgagee,  and  the 
8ubse()uent  encumbrancer  so  purchasing  will  acquire  as  abso- 
lute a  title  to  the  lands  as  a  stranger  would  (l),  and  where  a 
second  mortgaKcc  purchases  r.nder  the  power  of  sale  contained 
in  the  first  mortsiage,  he  is  notwithstanding  such  purchase  en- 
titled to  collect,  by  virtue  of  the  covenant  contained  in  the 
second  mortfrage,  the  principal  and  interest  due  under  the  sec- 
ond mortgage  (m). 

If  the  mortgagor  purchases  from  the  mortgagee  selling  un- 
der the  power  of  sale,  this  operates  only  as  a  ledemption  of 
the  first  moitgage  and  the  mortgagor  cannot  se,'  up  the  pur- 
chase against  a  second  mortgage  made  by  himself  before  the 
purchase.  The  purchase  in  such  case  inures  to  the  benefit  of 
the  second  mortgagee  (n). 

There  is  no  fiduciary  relation  between  co-mortgagors,  ten- 
ants in  cojiimon  of  the  mortgaged  lands,  and  one  of  the  several 
co-mnrtgagors  may  purchase  the  lands  from  the  mortgagee,  if 
the  exei'cisc  of  the  power  of  sale  is  bona  fide,  even  although 
the  price  paid  by  the  purchaser  does  not  exceed  the  exact 
amount  due  for  principal,  interest  and  costs  (o).  If,  how- 
ever, a  purchaser  from  the  mortgagee  is  in  a  fiduciary  relation 


(fc)   Farrar  v.  Farrar.s,  1888.  40  Ch.D.  39.5. 

(I)  Parkinson  v.  Hanbury,  1867,  L.R.  2  H.L.  1;  2  DeG.  J.  &  S 
460;  cf.  .Shaw  v.  niinny,  1865.  2  DcG.  J.  &  S.  468;  Klr'^wood  v 
Thompson,  1S65,  2  Horn.  &  M.  392;  2  DeG.  J.  &  S.  613;  Watkins  v 
McKcIInr,  18.';!»,  7  Gr.  584, 

(»»  Harron  v.  Yemen,  1883.  3  O.R.  126;  Union  Bank  of  Canada  v 
EatPS,  1914,  24  M.R.  610,  18  D.L.R.  269. 

(n)  Otter  v.  Lord  Vaux,  1856.  2  K.  &  J.  650;  6  DeG.  M.  &  O 
638;   Box  v.  Brldgman,  1875,  6  O.P.R.  234. 

(0)  Kennedy  v.  De  Trafford.  [1896]  1  Ch.  762,  affirmed,  [1897] 
A.C.   180.  ■  I  oa.i 
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as  regards  the  mortfiafror.  he  will  hold  the  property  as  a  trustee 
for  the  mo'-tfjajior  ami  be  liable  to  aeeoiint  (p). 

§343.  The  lunveyancc  and  its  effect. 

If  the  mortgage  is  made  in  pursuance  of  the  Short  Forms 
of  Mortjrages  Act  and  contains  a  power  of  sale  in  the  form  pro- 
vided by  that  statute  (q),  the  mortgagee  is  empowered  to  sell 
and  absolutely  dispose  of  the  mortgaged  lands,  and  "to  con- 
vey and  assure  the  same  when  so  sold  unto  the  purchaser  or 
purchasers  thereof,  his  or  their  heirs  or  assigns,  or  as  he  or 
they  shall  direct  and  appoint." 

Under  s.  21  of  the  Enprlish  Conveyancing  Act,  1881,  a 
mortgagee  exercising  the  power  of  sale  conferred  by  that 
statute  has  power  by  deed  to  con\ey  the  property  sold  "for 
such  estate  and  interest  therein  as  is  the  subject  of  the  mort- 
gage, freed  from  all  estates,  interests  and  rights  to  which  the 
mortgage  has  priority."  Under  this  section  it  has  been  held 
that  an  equi+able  mortgagee  by  deed  who  exercises  the  power 
of  siile  conferred  by  the  stattite  cannot  convey  the  legal  estate 
vested  in  the  mortgagor  (r).  and  doubtless  the  .same  prin- 
ciple would  apply  to  a  sale  under  the  statutory  short  form  in 
Ontario  (s). 

Under  s.  If)  of  Lord  Cranworth's  Act.  23  &  24  V.  c.  14"), 
a  moilgasiee  exorcising  the  power  of  sale  conferred  by  that 
statute  has  power  by  deed  to  convey  or  assign  to  and  vest 
in  the  purchaser  the  property  sold  "for  all  the  estate  and  in- 
tei'ost  therein,  which  the  person  who  created  the  charge  had 
power  to  dispose  of."  Under  this  section  it  has  been  held 
that  an  ecpiitable  mortgagee  by  way  of  deed  of  sub-lease  can 

(;))  Griffith  v.  Owen.  [1907]  1  Cli.  195,  applylnp  the  principles  of 
Keech  v.  Sandford.  1726.  Scl.  Cas.  in  Ch.  61.  2  W.  &  T.  L.C.  Eq.  706; 
cf.  In  rr  Biss,  Diss  v.  Biss  [1903]  2  Ch.  40. 

(q)  See  §334,  .»«pr«. 

(r)  In  rr  Hodson  and  Howes'  Contract,  1887,  35  Ch.D.  668. 

(.1)  See  also  Burton  v.  Dougall,  1899,  30  O.R.  543. 
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convey  the  whole  of  the  original  term  (t),  aud  thnt  an  equit- 
able mortgagee  in  fee  by  deed  can  convey  the  legal  estate  («)• 
Tlie  principle  of  these  decisions  would  doubtless  apply  in  On- 
tai'io  to  a  .sale  under  the  implied  statutory  power  contained 
in  the  lloilgages  Act  (v).  It  is  provided  by  s.  24  of  the 
last  mentioned  statute  that  the  pei-son  exercising  the  power 
of  sale  shall  have  power  to  convey  or  assign  to  and  vest  in  the 
purchaser  the  property  sold,  "for  all  the  estate  and  interest 
therein  of  the  mortgagor  and  of  which  he  had  power  to  dis- 
pose." 

A  deed  under  power  of  sale  should  recite  the  power,  the  de- 
fault and  the  service  of  notice,  if  any,  of  exercising  the  power 
but  it  is  not  essential  that  the  deed  should  purport  to  be  made 
in  exercise  of  the  power.  There  must  be  the  intention  to  sell 
under  the  power  or  to  pass  the  property  subject  to  the  power, 
but  the  intention  may  be  collected  from  other  circumstances, 
or  may  bt  presumed.  Where  after  a  decree  and  final  order 
of  foreclosure,  which  proved  to  be  invalid,  the  mortgagees  sold 
the  lands,  reciting  in  the  deed  the  foreclosure  proceedings  but 
making  no  mention  of  the  power  of  sale,  it  was  held  that  this 
was  a  valid  exercise  of  the  power  (w).  A  deed  in  the  usual 
statutory  form  with  the  usual  covenants  and  without  any  re- 
citals was  held  to  have  been  made  in  exercise  of  the  power  of 
sale  (.r). 


(O  Hiatt  V.  Hillman,  1871,  19  W.  R.  694. 

(«)  In  re  Solomon  and  Meagher's  Contract,  1889,  40  Ch.D.  508 
(a  case  of  a  mortgage  made  prior  to  the  commencement  of  the  Con- 
veyancing Act,  1881). 

(r)  See  5332.  supra. 

(10)  Kelly  V.  Imperial  Loan  and  Investment  Co..  1884,  11  O.A.R. 
526.  affirmed,  (Strong  and  Henry,  JJ.  dissenting)  11  Can.  S.C.R.  516. 
See  Maundrell  v.  Maundrell.  1802.  7  Vcs.  566,  10  Ves.  246;  Bennett  v. 
Aburrow.  1803.  8  Ves.  609;  Wade  v,  Paget,  1784,  1  B.C.C.  363;  Carver 
V.  Richards,  1860.  27  Beav.  488. 

(I)  Chatfiold  V.  Cunningham,  1892,  23  O.R.  153;  following  Car- 
ver V.  Richards,  supra;  Kelly  v.  Imperial  Loan  and  Investment  Co.. 
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It  is  provided  by  s.  22  of  the  Mortgages  Act  as  follows  (y) : 

aa.  Where  a  sale  has  been  made  In  professed  exercise  of  the 
power  of  sale  com.  i  riU  by  secUon  19,  the  title  of  the  purchaser  shall 
not  be  liable  to  iiv  impeached  on  the  ground  that  no  ca.-^  had  arisen 
to  authorize  the  exercise  of  such  power,  or  that  such  vow  had  been 
improperly  or  irregularly  exercised,  or  that  such  notice  has  not  been 
given;  but  any  person  damnilied  by  any  such  unauthorized,  Improper 
or  irregular  exercise  of  the  power,  shall  have  his  remedy  against  the 
person  exercising  the  power. 

The  correspoiulini,'  section  of  the  English  Convejancing 
Act,  1881,  provides  that  where  a  conveyar  -,  is  made  in  pro- 
fessed exercise  of  the  power  of  sale  conferred  ou  mortgagees 
by  the  act,  the  title  of  the  purchaser  shall  not  be  impeached 
on  the  ground  that  the  power  was  improperly  exercised. 
Therefore,  until  the  convoyaiicc  has  been  made  a  person  who 
has  contracted  to  purchase  from  a  m"T-tgagee  purporting  to 
sell  under  the  statutory  power  is  not  precluded  from  enquiring 
whether  itio  vendor  was  in  a  position  to  exercise  the  power,  or 
from  proving  aliunde,  in  answer  to  an  action  of  specific  per- 
formance, that  the  power  was  improperly  exercised  {z). 

The  protection  affoi'dcd  by  these  statutes  extends  only  to 
the  statuton-  implied  power  of  sale  and  the  purchaser  is  pro- 
tected only  where  there  is  a  professed  exercise  of  such  power. 
The  conveyance  to  the  purchaser  should  therefore  recite  the 
power.  The  protection  of  the  statute,  as  well  as  that  usually 
provided  in  cxpriss  powers  of  sale,  extends  only  to  purchasers 
without  notice,  actual  or  const I'uctive,  of  any  impropriety  or 
irregularity  (a). 


Knprii:  cf.  Ijickliart  v.  Yorkshire  Guarantee  and  Securities  Corpor- 
ation, inns,  14  B.C.R.  28. 

(;/)   See  §S32.  mtpra. 

(z)  Life  Inlerest  and  reversionary  Securltios  Corporation  v. 
Hand-in-Hivnd  Fire  nnd  Life  T.isuranoe  Society,  [ISOSl  2  Ch.  2Sn,  ex- 
plilnhiK  and  distinsuishins  Dicker  v.  Anperstein,  1876.  S  Ch.D.  600. 

((()  nail.\  V.  niirnrs,  IIS'MI  1  Ch,  25,  IS  H.C.  51":  cf.  Winters  v. 
MiKinstry,  inn2,  14   M.R,  2f4:    as  to  notice,  actual  or  constructive, 
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In  the  case  of  a  sale  under  an  express  power  of  sale  con- 
tainiiijr  a  provision  somewhat  similar  to  s.  22  of  the  Mortgafics 
Art  above  mentioned,  it  was  held  that  a  sale  made  to  a  pur- 
chaser  in  s;ood  faith  without  notice  was  valid,  notwithstard- 
ing  that  it  might  appear  upon  the  taking  of  accounts  between 
the  mortgagor  and  the  mortgagee  that  the  mortgage  had  been 
sati.stied  at  the  time  of  sale  (h).  Where  a  mortgage  contained 
a  defective  power  of  sale  without  notice  in  addition  to  a  power 
of  sale  with  notice  and  p-ovided  that  "no  purchaser  under 
said  power  shall  be  bour^d  to  enquire  into  the  legality  or  regu- 
larity of  any  sale  under  the  .^aid  power,"  it  was  held  that 
the  fact  that  the  sale  was  made  without  notice  could  not  be 
set  up  as  against  a  purchaser  (c). 

Where  a  sale  under  a  power  of  sale  in  a  mortgage  was 
irregular  and  was  therefoi'e  set  aside,  it  was  held  that  the 
purchaser  should  be  -illowed.  as  a  condition  of  relief  against 
him,  for  all  improvements  made  under  the  belief  that  he  was 
absolute  owner  so  far  a.s  they  enhanced  the  value  of  the  prop- 
erty,  and  not  merely  for  such  improvements  as  a  mortgagee  in 
possession  would  have  been  entitled  to  make,  knowing^that  he 
was  mortgagee  (d). 


see  chapter  7.  .  itable  Principles  govcning  Priorities,  ^65  and  ri6 
Generally  speaking,  however,  the  doctrine  of  constructive  notice  Is 
excluded  m  the  case  of  a  conve.vanc^  for  value  duly  registered-  see 
Chapter  8.  The  Itrgistry  Act.  s::.  See  also  the  special  form  of  power 
of  sale  suggested  in  §333,  sttprn. 

(6)  Dicker  v.  Angerstein.  1876,  3  Ch.D.  600. 
(c)  t^ampbell  v.  Imperial  Loan  Co.,  1908,  18  M  R  144 
«/)  Carroll  v.  Robertson.  1868,  15  Gr.  173;  McU.'ren  v  Fraser 
1870,  17  Gr.  567;  see  the  Conveyancing  and  Law  of  Property  Act' 
R.S  O.  :  ,4  c.  109,  s.  37:  Where  a  person  makes  lasfing  improvements 
c  .  and  I  nder  the  belief  that  the  land  is  his  own  he  or  hi^  assigns 
shall  be  entitled  to  a  lien  upon  the  same  to  the  e.  ,ent  of  the  amount 
by  wh  ch  the  value  of  the  land  is  enhanced  bj  such  L.^provements: 
or  shall  be  entitled  or  may  be  required  to  retain  the  land  if  the  Court 
IS  of  opinion  or  requires  that  this  should  be  done,  according  us  may 
under  all  circumstances  of  the  case  be  most  just,  making  compensa' 
tion  for  the  land,  If  retained,  as  the  Court  may  direct 
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I'liU'ss  the  iiia<l»'<iUiii'y  of  llic  piicc  paid  is  so  <;ivat  as  to 
raiso  a  prcsiiiiiptioii  of  fiainl.  tlii'  sale  to  tlu'  purchaser  is  vali<l. 
fvcii  althoutrh  the  inortuML'ce  iiiav  he  liahlc  to  thi-  owner  nf  the 
e(iuity  of  redemption  for  a  greater  sum  tiiaii  was  realized  {'  i. 
If  a  eoliveyanee  executed  iii  piirsilanee  of  a  sah  (Uidei'  powei- 
is  impcaelicd.  the  innvliaser,  or  tliose  chiimiiij.'  iinde-  him. 
must  show  a  due  exercise  of  tlie  power  of  sale ;  tlie  oji  '  im- 
pciichiiitr  it  is  not  upon  the  party  aUeniiisf  the  in  ity  of 

the  conveyance  (/). 

Wiiere  a  creditor  of  the  mortfj;atjor  recovers  .imlt-nueiit  arid 
issues  execution  after  a  sale  umler  power  of  saU'  is  I'omph'te 
and  the  mor* staged  land  has  been  conveyed  to  the  puiehaser. 
the  creditor  tias  no  status  to  attack  the  sale  proecediufis  or  to 
require  an  iiceount  from  the  mortprairee  (i/)- 

By  a  provision  in  a  mortgatre  no  want  of  notice  was  to  in- 
validate any  sale  thereunder,  but  the  vendor  alone  was  to  he 
responsible.  In  a  conveyance  made  (m  a  sale  under  the  power 
of  sale  it  was  recited  that  sei'vice  of  notice  had  been  duly 
made  on  the  mortKaRor  and  his  wife,  who  had  joined  to  bar 
dower,  and  there  was  no  evidence  of  the  untruth  of  the  re- 
cital or  of  the  purchaser's  knowledge  of  its  untruth.  It  was 
held  that  a  suhsecpient  vendor  of  the  land  in  makiufr  title 
could  not  be  called  on  to  furnish  any  othei-  evidence  of  the 
service  of  notice  (fc). 

§■'^44.  Appliciition  of  the  prncrcfh. 

Under  the  terms  of  the  extended  form  of  power  of  sale 
which  is  the  ecpiivalent  of  the  short  form  provided  by  the  Short 
Forms  of  the  Mortgasies  Act.  the  mortsasee  holds  the  moneys 

(e)  Chatfleld  v.  CunninRham.  1892,  23  O.K.  153:   Latch  v.  Fur- 
Ions.  !**<;'■..  12  Ur.  303:  Warner  v.  Jacob.  1882,  20  Ch.D.  220. 
(/)   nartlett  v.  Jull.  1880,  28  Gr.  140. 
(p)  Chatfleld  v.  Cunningham,  supra. 
(/))  Re  Martin  and  .Merritt,  1901,  3  O.L.R.  284. 
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arisiiii;  ffoin  the  sale  iiixjii  tni.st  (i)  :  (1)  to  pay  all  cdsls  aii.l 
(•liarj.'1's  ill  coiiiicctinii  with  the  salo,  oi'  iiiciifml  for  taxes,  rent, 
insmanco  and  rcpiiirs.  and  all  otlicr  cust.s  aiwi  char-jis  iiiciiiTcl 
in  and  about  the  execulimi  of  thi'  trust;  (2i  to  pay  the  prin- 
eipal  Mild  interest  thereon  to  day  of  payment  ;  and  C!)  to  pay 
the  siu-plus,  if  any,  to  the  inoitsrasior.  his  heirs,  exeetitois,  ad- 
ministrators or  a.ssi^Mis,  or  as  he  or  they  shall  direct  and  aj.- 
poiiit. 

Ill  the  ease  of  a  sale  under  the  implied  iiower  of  sale  pro- 
vided l»y  the  JIort-;aires  Aet  (,/)  the  money  arisiii-r  from  the 
sale  is  to  lie  apjilieil  as  follows:  (1)  in  payment  of  the  px- 
pen.ses  ineident  to  the  sale  or  ineurred  in  any  attempted  sale; 
(2)  in  (liseharpe  of  infere,st  and  eo.sts  tlien  due  in  respeet  of 
the  mortgase  under  whieh  the  sale  was  made;  (:])  in  diseharge 
of  the  prineipal  money  then  due  in  respect  of  such  mortKage: 
and  (4)  in  payment  of  the  amounts  due  to  the  subsequent 
eneumbraneers  aeeording  to  their  priorities;  and  the  residue 
iy  to  be  paid  to  the  mortsratror  (k). 

A  sale  under  power  of  .sale  is  a  proceeding  whieh  is  barred 
p*  -  *h,  lapse  of  ten  yeai-s  without  payment  or  acknowledg- 
ut  if  the  right  to  exerci.se  the  power  of  sale  is  not 
-  i  <'  .i:e  mortgagee  is  not  limited  to  six  .vears  arrears  of 
interest  {m).  If  by  the  terms  of  the  mortgage  the  mortgagee 
is  declared  to  be  a  trustee  of  the  sui-plus  for  the  mortgagor 
laT>se  of  time  is  not  a  bar  to  an  action  by  the  mortgagor  for 
an  account,  but  in  other  cases  the  mortgagor's  action  to  com- 
pel the  mortgagee  to  account  for  the  surplus  will  be  barred 


(<)  For  the  e:act  wording  of  the  provision  as  to  the  application 
of  the  proceeds,  see  S334,  supra. 

(i)  See  1332,  .supra. 

(A)  By  s.  2  "mortKagor"  Includes  any  person  deriving  title  under 
thi.  original  mortgagor  or  entitled  to  redeem  a  mortgage,  according 
to  his  estate.  Interest  or  right  in  the  mortgaged  property. 

(/)   See  chapter  26,  [.imitntion  of  AcUons,  §264. 

'."')  See  S266  in  chapter  26. 
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in  six  years  (in.  Kveii  wlieri'  tlicio  is  no  jnovisloii  in  the 
niortsratfe  <l('i'lariin;  the  in(<itj;iijj;cc  to  be  u  tri.^itec  of  the  sur- 
plus, he  lias  soini'timcs  in  the  cases  hfcii  ealli'd  a  tfustee  (o), 
but  it  seems  to  be  more  accurate  not  to  describe  him  as  a  trustee 
but  to  sav  that  he  is  liable  to  account  for  moneys  received  by 
him  to  the  use  of  the  mort^'au'or  or  other  person  entitled  to 
the  diuity  (p). 

It  has  been  held  that  the  mortgajfce  is  entitled  to  pay  the 
surplus  to  the  apparent  owner  of  the  equity  of  reedmi)tion 
unless  he  has  actual  notice  of  other  claims  (</).  If  there  are 
eonflictini^  claims  or  it  is  doubtful  who  is  entitled  to  the  mon- 
ey, it  would  seem  that  the  mortfranec  may  pay  it  into  court 
(»•).  In  England  it  has  been  held  that  where  thi  mortsaf^ee 
is  in  doubt  as  to  the  i>ersons  entitled  to  receive  the 
surplus  proceeds  of  the  sale  he  may  take  out  an  orijfinating 
summons  to  have  the  (lucstion  determined  (.s!. 

In  Ontario  a  mortRagec  holding  any  money  out  of  which 
a  married  woman  shall  be  dowable  may  pay  the  same  into 
court  to  the  cre<lit  of  the  married  woman  and  the  other  per- 
sons   intcrestetl    thci-ein,    and    the    court    may    make    such 

(n)  Sec  §261  In  diaplcr  26.  As  to  the  general  liability  of  a 
mortgiiKPe  to  account,  sec  chapter  27. 

(0)  Tanner  v.  Heard,  1857,  23  Bear.  555,  18  R.C.  458;  Charles  v. 
Jones,  1887,  35  Ch.D.  544,  at  p.  549. 

(/))  Reddick  v.  Traders  Bank  of  Canada.  1892,  22  O.R.  449,  at 
pp.  450,  452,  following  Beatty  v.  O'Connor,  1884,  5  O.R.  747,  and 
referring  to  In  rr  Gregson,  Chrlstlson  v.  Bolani,  1887,  36  Ch.D.  223. 

(<?)  Harper  v.  Ciilbert,  1883.  .5  O.R.  152. 

(r)  English  Tniste.>  Relief  Act,  of  1847,  10  &  11  V.  c.  96;  R.S.O. 
1914.  c.  121.  s.  .18:  Re  KingsUind.  1879,  8  O.P.R.  77;  We.stern  Canada 
Loan  and  S.ivings  Co.  v.  Court,  1877,  25  Gr.  l.')l,  contra;  Charles  v. 
Joms.  18S7,  ?,-,  Ch.l),  .'■,44,  at  p.  .','")0;  Boyne  v.  Robinson,  1904,  3  N.B. 
E<i.  57;  In  re  Fisher  Mortsrage  Sale.  1911,  4  S.L.R.  374.  Under  the 
Ontario  siatute  an  order  for  payniejit  into  co>!rl  Is  necessary. 

(.«)  In  re  Cook's  Mortgage,  Lawledge  v.  Tyndall,  [1896J  1  Ch. 
923. 
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order  as  may  be  just  for  heouriuK  the  married  woman's  rJKht 
of  dower  in  the  money  (<). 

If  the  mortgaKec  contiuucH  to  1  ild  the  surplus  money  it 
is  his  duty  to  set  it  apart  and  invest  it  for  the  benefit  of  the 
persons  who  may  establish  their  claims  thereto;  mid  if  he 
neglects  to  do  so  he  will  be  charKcable  with  interest  from  the 
completion  of  the  sale  (u). 

Fidcss  the  terms  of  the  power  of  sale  authorize  the  moit- 
gagee  to  siIl  on  credit,  the  mo.-tgagee  must  account  for  the 
purchase  price  as  it  has  been  received  by  him  in  cash,  but  if 
the  mortgagee  stands  ready  so  to  account,  a  sale  on  credit, 
if  a  real  one,  is  a  valid  exeicise  of  the  power  of  sale  :>ot'.,ilh- 
standing  that  the  power  does  not  authorize  a  sale  on  credit  ( v). 
If  the  proceeds  of  the  sale  are  insufficient  to  pay  the 
amount  owing  on  the  mortgage,  the  mortgagee  may  sue  the 
moit-ratfor  on  his  covenant  in  order  to  obtain  payment  of  the 
deficiency  (w). 

§34;",.  Power  of  sale  under  the  Land  Titles  Acts. 

In  Ontario  it  is  provided  by  the  Land  Titles  Act,  R  S.O 
1014.  c.  126,  s.  35,  as  follows: 

86.  Subject  to  any  entry  to  the  contrary  on  the  register  he 
registercHl  owner  of  a  charge  with  a  power  of  sale,  in  accordance 
w.th  the  terms  of  the  power,  may  sell  and  transfer  the  Interest  In 
the  land  which  is  the  subject  of  the  charge,  or  any  part  thereof, 
m  the  Fame  manner  as  if  he  were  the  registered  owner  of  the  land 
to  the  extent  of  such  Interest  therein. 

Under  this  provision  the  registered  OAvner  of  a  chai-ge  may 
exerci.se  a  power  of  sale  expressed  in  the  charge  precisely  in  the 

,.  J'\  '^■^■f; ^"■''  '••  ■^-  s-  ?"•  see  chapter  IS.Douer  and  Curtesv 
tn  Itortgagid  Land.  §174. 

(K)  Charlrs  v.  Jones.  1887,  35  Ch  D    544 

LR   8  r  P^'^'.V-  r"!"""'  ''"'  "  °'^-  "'•  ^"-^^^  ^-  «'=''«'^«.  1873, 
L..ii.  8  C.P.  358;  cf.  chapter  23.  Action  on  the  Covenant,  §227. 
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Niinii-  "jiy  as  u  mortirniiec  isi  llic  ciisi'  of  land  iiol  iiinlir  tlie 
L.iikI  Tilli's  Act  inijrlit  cxiMriw  such  cxi>ri'ss  power  of  sale. 
The  sale  pi'cM'Ccilinifs  arc  iml  suhjcct  to  the  supcrvisioii  or 
ilircctioii  of  the  iiiastcr  of  titles.  Iiut  when  the  transfer  to  u 
piirchiiscf  ill  inii'siiaiice  of  llic  [inwer  is  soiisiht  to  he  reifisterc'l 
siiell  c\iileiiee  must  then  hi'  fliiiiislieii  to  the  niasler  of  titles 
as  will  satisfy  him  of  the  reyriilarity  of  the  pvocccdinifs  and 
of  the  validity  of  the  transfer.  I'poii  the  registration  of  the 
transfer  the  trnnsferee  ne(|uiies  the  renistered  cstute  which 
was  the  suhjcct  of  the  chnrge. 

I'nder  the  Alnnitobn.  Snskfttchewaii  and  Albcrtn  statutes 
there  is  prescribed  a  procedure  for  sale  by  tlie  mortuaKee 
under  the  supervision  <>!  the  rcjristrar,  and  this  procedure  is 
api>licable  to  every  iiiortffajre  under  the  land  titles  system, 
provided,  in  the  ease  of  Saskatchewan,  that  the  niortitaiic  con- 
tains an  express  power  of  sale  (j).  Sale  proccedinKs  under 
these  statutes  reseiuhle  sale  under  power  of  sale  rather  than 
sale  under  the  direction  of  the  court  in  Eiifiland  and  Ontario. 
Inasmuch,  however,  as  these  statutory  sale  proceedings  are 
a  necessary  preliminary  to  foreclosure  proceed injrs.  it  has  seem- 
ed more  convenient  to  discuss  them  in  connection  with  the 
general  subject  of  foreclosure  in  an  earlier  chapter. 

It  remains  to  mention  here  only  the  question  whether  as  an 
alternative  to  the  statutory  renic<ly  by  way  of  sale  a  contract- 
ual power  of  sale  is  valid.  This  question  has  not  been  author- 
itatively decided,  but  the  belter  view  wonhl  seem  to  be  that 
a  morts^agee's  only  i-i<rht  to  sell  so  as  to  confer  upon  a  tians- 
feree  an  absolute  title  free  from  a'l;.  claim  of  the  niortsasior 
is  by  procecdini.'s  in  the  reiristrar's  office  or,  in  the  case  of 
Saskatdiewan  and  Alberta,  hv  recourse  to  the  courts  in  an 
action  f'i'  foreclosure  or  sale. 


(r)    See  chapter   24.   Aitinn   for  h'ore  In/nirr  nr   ffnlr,   8247.      In 
S246  In  the  same  chapter  some  account  is  pven  of  the  history  of 
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Wlino  a  nioitK  ^1-  of  liiiul  iiii,|,.r  the  K.-.il  I'lup.rty  Act  ..f 
Maiiiff.lxi  poiitaino.1  ft  powcf  of  sale  witlioiit  iioii.r  but  coii- 
tuitu'd  no  i.iovision  diNpciisiin;  with  the  ..mi'ial  supcrvmum  ro- 
qtiircl  in  th."  stututoi-y  i)ro<'(r.liin;N  in  the  rptfistnir'H  odu'v.  a 
wilo  Itv  i|„.  niort>fji«rc  piu'portinu'  to  hi-  made  ini.lcf  that 
powpp,  without  r<iniplian.v  with  the  statutory  iv.piiromenls 
or  an  order  of  the  cou; !,  was  hchl  to  he  ino|M'ratlve  to  rxtinK- 
uish  the  iv(ri.stiT(>d  tith'  of  the  niorttraifor  (i/).  It  if*  true  that 
this  decision  .Ick'n  not  al)solutely  i)rceludo  the  view  that  a  con- 
tractual power  of  wilo,  inclndin,:  a  power  of  attorney  to  the 
mortjjuKCc  to  transfer  the  moctjraKor's  registereil  title  to  a 
purcliaser,  mitrht  be  so  worded  as  to  be  effective  (z),  but  the 
reasons  for  judsimcnt  of  the  majority  of  the  court  support 
the  view  that  the  statuton-  procedure  is  intended  to  bo  ex- 
clusive (n). 


til'  l'>;lNliiiion  on  ili,'  stibject  of  siil.'  and  foreclosure  in  Manitoba, 
Saskatctiewun.  Alberta,  and  the  Northwest  Territories. 

(y)  Smith  V.  National  Trust  Co..  1912,  45  Can.  S.C.R  GM  1 
D.L.R.  698. 

(z)  See  Scott,  Torr.ns  Tltl.'  Mortgases.  pp.  45  ff;  Rolkfson  v. 
Olson.  1915.  8  S.L.R.  14.1.  at  p.  149.  21  O.L.R.  671.  at  p.  675. 

(")  Ser  also  Thoni.  Thi  Canadian  Torrens  Systi-m.  w.  I'l^s.  292; 
cr.  Re  Sun  Life  Assuranrc  Co.  and  Widtuer.  1916,  26  D.L.R.  li,.  '.., 
to  the  general  principle  that  a  mortgagee  has  only  such  pr" .  rf'  .'f 
disposition  as  the  statute  cxprr.ssly  or  liupll.div  declares,  .  the 
passagi's  from  the  Judgment  of  Duff.  J.  in  Sn  :  •  National  l'  jst 
Co.,  quotiMl  in  chapter  10,  Th,   Land  Tiths  Acts.  ■    J. 
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§351.  Rccpivcr  for  ('(itiit;ible  inoilfia^pe,  p.  G8(j. 

§352.  Appointment  under  the  Judieaturc  Aet,  p.  688. 
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p.  690. 
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§351.  ficcdvcr  for  equitable  mortfiaffe-t. 

As  an  etpiitable  mortsra^ie  does  not  convey  the  legal  estate 
(a),  the  jziiieral  rule  is  that  an  equitable  mortgagee  is  not  en- 
titled to  brin;,'  an  aetiou  for  |)ossession  against  the  mortgagor 
in  occupation  of  the  niortsiaged  lands  (h)  or,  apart  from  ex- 
press contract  between  the  mortirairor  and  the  equitable  mort- 
gagee, to  re(|uire  payniont  of  rent  by  lenants  in  occupation 
(c).  The  equitable  equivalent  to  the  taking  of  possession  is 
the  ai)poiiitmeiit  by  the  et)urt  of  a  reeeiver  of  the  rents  and 
profits  (d). 

As  the  e(iui1abic  iuor1i;iiij;ee  has  no  legal  right  to  take  pos- 
session or  to  demand  payment  to  himself  of  the  j'cnts,  if  he 
serves  notice  on  a  tenant  re(|uiring  the  tenant  to  pay  the  rent 
to  him.  the  tenant  may  refuse  payment,  for  he  will  get  no 
discharge  (c).     If,  however,  the  tenant  pays  rent  to  the  equit- 

(a)   Sop  chaptiT  5.  Kquitnblr  Mortgiigrs,  J41. 

(6)  Spp  cliaiitir  22,  Action  for  I'osS( ssion,  §212,  where  the  ex- 
cej)tion  in  llu'  ca.sc  of  a  mnrtcapp  wliioh  conveys  the  oqiilty  of 
rcdpniption  is  nipntionod. 

((■)  Sio  chapter  15,  Lfssrr  of  Mortniiqid  Land,  §142. 

((/)  Hy  contract  or,  in  Kngland.  liy  statute,  an  equitable  mort- 
gaeep  may  liiiiiKclt  have  i)o\ver  to  appoint  a  receiver.  See  $353, 
infra. 

(e)   Vacuum  Oil  Co.  v.  Ellis.  (1ftl4]  1  K.B.  693  (a  case  In  which 
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able  nmrlijafjec  niter  notice  that  the  rent  is  claimed  by  the 
latter  as  equitable  mortfjaf,'ee,  the  mortKa-ce  cannot  be  eom- 
pcllo.]  to  refund  the  rent  to  the  tenant,  and  if  the  pajTnent  is 
made  with  the  knowle.lRe  of  the  landlord  (the  mortgagor) 
the  payment  will  afford  a  «ood  equitable  defence  to  an  action 
by  the  landlord  afrainst  the  tenant  in  respect  of  the  same 
rent  (/). 

Payment  of  rents  to  a  .eeeiver  appointed  on  behalf  of  an 
equitable  mo,-tj,af,w  discharges  the  persons  pavin^^  them  (g) 
and  the  equitable  mortsasree  is  entitled   to  retain  them  as 
asra.nst  the  mort-^afjor.  and  ev,>n  as  against  a  prior  mortgaRee, 
legal  or  equitable,  so  far  as  they  are  collected  before  the  prior 
mortgagee  intervenes      The  prior  mortgagee  mav.   however 
put  an  end  to  the  right  of  the  subsequent  mortgagee  to  re^ 
oeive  the  rents  by  himself  taking  possession  or,  if  a  receiver 
appointed  by  the  court  at  the  instance  of  the  subsequent  mort- 
gagee IS  ,n  possession,  the  prior  mortgagee  mav  himself  apply 
to  the  court  to  be  let  into  po.ssession  or  for  the  discharge  of 
the  receiver  (70,  and  in  such  case  the  prior  mortu^i^ee  will 
be  entitled  to  the  rents  and  profits  as  from  the  date  of  the 
senice  of  his  notice  of  motion  (/). 

Where  the  mortgagor  is  in  po.ssession.  a  debenture  holder 
a  puisne  mortgagee  or  .>1her  ecpiitable  mortgagee  is  prhm  f„de 
entitled  to  the  appointment  of  a  receiver  if  the  interest  is  in 
aiTear  (,/).  whether  the  .security  is  scanty  or  not   (/,•).  or  if 

LI'h""  !"'  '"'  '"'""'^   mor„aK..e  hiid    h.  .n  appointed,   b,U   the 
second  niortpasre  atlciMptcd  (o  oILot  the  ivnt  himself) 

(f)  Finck  V.  Tranter,  [1905]  1  K.B.  427. 

(.(7)  V.icmiiii  Oil  Co.  V.  Ellis,  mil,,-.!. 

0»    In   r,.   Metropolitan  Amal^-anu.l.d   Estat,..s,   Fairwca.hrr   v 
The  Company,   (l!i]21   2  Ch.  4ft7. 

(/)   I'rrr.ion  v.  Tonbri.ls,.  WVlIs  Op.-ra  House,  fllKCJ  2  Ch    3>3 

(A)   Aikins  v.  nialn,  18K7.  13  Gr    fi4fi 
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tlie  Hccurity  is  in  jeopardy  by  reason  of  the  insolvency  of  the 
nuirtKa!,'or.  although  default  has  not  been  made  uiuler  Die 
morttrase  (0- 

A  prior  mortfiagt'e  need  not  be  made  a  party  to  the  pro- 
eeedinjjs  (»»).  Imt  the  ap(iointnient  should  be  made  sul»jeet 
to  the  ri^'ht  of  the  k'fial  morti;a(fee  to  take  possession  (»). 
If  tile  appiiintinent  is  made  without  any  rcsenation  as  to  tiie 
rif^ht  of  the  le>;al  mortfia^iee,  the  latter  cannot  take  jiosses- 
sion  without  the  leave  of  the  court  (o). 

The  court  will  not,  as  a  general  rule,  appoint  a  receiver  on 
the  application  of  a  subsequent  mortgagee  if  the  ])rior  mort- 
gagee is  ill  possession  (p),  but  where  a  prior  mortgagee  in 
jKissossion  ac(|uired  the  equity  of  redemption  and  it  was  shown 
that  he  had  received  more  than  sufficient  to  pay  off  his  mort- 
gage, a  receiver  was  appointe<l  (q). 

§:!.VJ.  Apiii'iul nil  III  )iH)lfr  Ihi  ■! iidHitlurc  Act. 

Formerly  Ihc  coiiit  would  not  ajipoint  a  receiver  on  the 
apidiiation  ol'  a  mortuagec  who  had  the  legal  estate,  such  ap- 
liiiiiLliMiMt  Ining  unnecessary  as  the  mortgagee  by  virtue  of 
the  Icgjil  estate  could  take  piissession  of  the  mortgaged  pro|)- 
erty  (r). 

Ill  Ontario  it  is  now  provided,  however,  by  the  Judicature 
Act.  U'S.o.  nil4.  e.  .")(i,  s.  17.  that  a  receiver  may  be  appointed 

(0  .Mc.Malion  v.  Noiili  Kiiu  Ironworks  Co.,  [ISftll  :;  Cli.  14S: 
cf   Fdwards  v.  Standiud  Uollinf;  Stock  Syndicate,  |1S931  1  Ch.  574. 

{ill)    .\ikins  V.  Ulain.  .tiiiini. 

(II)  I'nd.rlia.v  v.  Head,  1SS7.  20  Q.H.I).  L'nn  at  pp.  L'18,  2irt: 
H.rn.y   v.  Scwcll,  ISjn,  1  J,  &  \V.  fit". 

('/)  Ansiil  V.  Sniiili.  1S(I4,  9  Vcs.  Vir,;  l^anKton  v.  Lanston,  1855. 
7  ItiG.  .M.  i,  <;.  no:  s.aric  v.  Clioat,  K84.  25  Cli.O.  7L'S,  at  p.  "27. 

(;>)    Ucrmy  v.  Sewdl.  1820,  1  J.  &  \V.  fi47. 

(</)    Sl.inliofT  V.  lirown,  1865,  11  Gr.  114. 

(/•)  Hrrncy  V.  Scwcll,  1820.  1  J.  &  W.  «47;  Kclsey  v.  Kclsey. 
1874,  L.Ii.  17  E(|.  495.  As  to  the  rlKht  to  possession  as  between 
inortKagor  and  niort«asec,  sec  cliaptcr  22,  Aitton  fur  PuSMSsion,  8212. 
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J>.v  III!  iiitei'lociitoiy  oviU-r  of  the  coiii-t  in  all  cases  in  which 
It  appears  to  the  court  to  lie  just  or  convenient  that  such  or- 
der shouhl  he  made,  and  any  such  order  may  he  made  either 
iiiiconditioiially  oi'  upon  such  terms  and  conditions  ,is  the 
i-ourt  shall  deem  just  (.s). 

I  iider  this  provision  a  receiver  may  now  lie  apjiointed  hy 
the  court  on  the  aj. plication  of  a  le-ral  mort!.'a^'ee  (/).  As  a 
rule  the  court  will  not  so  appoint,  esp.'cially  if  the  mortfiaj^'ee 
IS  in  possession,  so  as  to  relieve  the  mortiriiKee  from  the  re- 
sponsibilities of  a  mortjrimee  in  |iossession  (//).  hut  the  fact 
that  the  ni(M-t};as;pe  is  in  possession  will  not  necessarily  pre- 
vent the  court  from  a.ssistini;  him  liy  the  api)ointment  of  a 
receiver  if  it  appears  to  lie  just  and  convenient  to  make  the 
iippointment  (c).  even  thou-h  the  mort-asiee  has  jmid  him- 
self .ill  his  interest  and  costs  out  of  rents  and  [irofils  received 
(ic).  A  receiver  may  he  appointe.l  if  the  mortjia^or  prevents 
the  moi't}:at;ee  from  takini:  possession   ij-). 

'I  he  riijlit  to  propose  a  person  as  receiver  l)elon>;s  jrener- 
Jilly  to  the  morty:a-ee  applyiiiL'  to  ]u\\v  the  appointment  made. 
A  iiarty  to  the  acti.in  will  not  usually  he  appitinted  receiver; 
if  appointed  he  uill  not  he  allowed  a  salary  (//!.  The  soli- 
'•ii"f  f"i-  th..  moit-a-ee  will  not  he  a|)pointed  receiver  because 
It  IS  one  of  the  duties  of  the  morl<.MLrec-s  soli.-itor  to  check  the 
receiver's  aecounis   {•), 


(s)   Ori^iMall.v  enacted   li.v  s.   IT    (S)   „f  tli,.  Omari..  Judicature 
Act.  18S1,  and  in  I.:n.i;liind  In   s,  i'.",  (S)  „f  ,h,.  .Iiidicatiuv  Ac.  187:!. 

(I)    (Vas,.   V.   Flrioli.T,    IST.x    1    CliD.    -7:;:    In    iv   Pop,.     Issi;    17 
Q.IM).  71:!.  at  1^  74!<,  III  l;.r,  -,»-2.  ai   p.  .-,;i,\. 

(")    In  re  l'iyttiei-,1,,   Piytliirrh   v.  Williaili.s.   ISS;i.  41'  Ch  I>    .Vld 
Sec  chapter  L'8.   MiHtiiniirr   1,1   l'os.s,ssi',,i.  r>ol. 

(r)    Tillrt    V     Ni.von,   1X83,   ■:',  Ch.l).    -iS;    (■oanly   of  <;io.ic....ter 
Hank  V.   Kiidr.v   .Mmliyr.  etc..  Cnlllpry  Co.,   [lSf»,-,J   1   cli    i;j!). 

(")    .Mason   v.   Wesloby,   ]S8i;,  :;.'  Ch.O.  L'dfi. 

('■)    Trillium  i;   Co.   v.   Uederuve.   1881.   18  Cli.l).  .^,47 

(!<)    Saryant   v.   liead.   187ii.   1  Cli.n.  tiilO. 

(J)    In  re  Klovd.  Allen  v    Mnyd.  187?t.  U'  C!i  \1    447 
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It'  the  iri(iitL';itr(ir  caiiics  dii  business  on  the  mortiiatrcd 
pieinises.  a  leecivi-r  of  the  rents  and  j)roHts  of  the  proi)erty 
appoiiilril  lit  .he  iiistaiiee  of  tile  inortLracee  will  not  be  also 
ai)i>ointt'(l  niiinairci'  of  the  business-  unless  the  business  or  its 
goodwill  is  expressly  or  iiiiplieiUx'  ineluiled  in  the  uiort<;a<ie 
seeurity  (n). 

^  §353.  Morlijiiiia  \  xtnlulnrii  or  ixpri^s  poiier  In  cppoinl. 

In  Hntrlauil  it  is  jirovided  li>-  the  ( 'onveyaneiny  Aet,  1881. 
ill),  as  follows: 

1». —  (1)  A  iiiort>;;if;ii>.  wlierc  llie  niortKape  Is  iiiadc  b.v  died,  shall, 
b.v  virtue  of  this  .\ct,  havo  the  following  powors  to  the  like  ixtint  as 
if  they  had  been  in  terms  conferred  by  the  mortRage  deed,  but  not 
furthor  (nan;ely):  — 

(iii)  A  iiowiT,  when  the  niortfiapr  money  has  become  diic.  to 
apiioini  a  rrcrivcr  of  the  iiiconit'  of  the  morti^aped  i)roi>erty,  or  of 
any  part  thereof. 

24.  —  (1)  A  mortRa.nee  entitle  to  appoint  a  receiver  under  the 
power  in  that  behalf  conferred  by  this  Act  shiiU  not  appoint  a 
receiver  until  he  has  become  entitled  to  exercise  tb'>  power  of  sale 
conferred  by  this  Act  (<■),  but  may  then,  by  writing  under  his  hand, 
appoint  such  person  as  lu'  thinks  fit  to  bo  receiver. 

(2)  The  receiver  shall  be  deemed  to  be  the  agent  of  the  l.iort- 
R:i-'r:  and  the  mortsat;or  shall  be  solely  responsible  for  the  re- 
ceiver's acts  or  defaults,  unless  the  mortgage  deed  otherv.ise  pro- 
vides. 

(")  The  receiver  shall  lii,ve  power  to  demand  and  recover  all 
the  income  of  the  property  ot  v.hieh  he  is  appointed  receiver,  by 
action,  distress,  or  otherwise,  in  the  rtanie  either  of  the  mortgagor  or 
of  the  mortgagee,  to  the  full  extent  of  the  estati'  or  interest  which 
the  mortrrugor  could  dispose  of,  and  to  give  effectual  receipts  ac- 
cordingly for  the  s.une. 


('/)  Whitley  v.  Challis,  [1S|IJ)  1  Ch.  64:  Truman  &  Co.  v. 
Redgrave,  18K1,  IH  C'h.l).  547:  County  of  Cloiicester  lian'  v.  IJudry 
Merthyr,  etc.  Colliery  Co..  flS'i.',]  1  Ch.  f.L'!>;  In  re  l.eas  Hotel  Co., 
Sailer  V.  The  Company.  [1902]  1  Ch.  332. 

(>i)  44  &  45  V.  e.  41,  replacing  U)rd  Cranworth's  Act,  22  &  23 
V,  c.  115.  The  section  pplies  only  if  and  so  far  as  a  contrary  in- 
tention is  not  expressed  in  the  mortgage  deed. 

(r)  See  s.  2(1  of  the  statute,  ijuoted  in  chapter  31,  S<ilr  iinihr 
Poll  ir  of  Siilr.  S332. 
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(4)  A  person  paying  money  to  tho  receiver  s1k.11  not  be  con- 
cerned to  inculre  whether  any  case  has  happened  to  authorize  the 
receiver  to  act. 

(5)  The  receiver  may  be  appoini.d.  and  a  new  receiver  m  be 
appointed,  from  time  to  time  by  the  mortsagee  by  writing  under  his 

11(1  IIu. 

(6)  The  receiver  shall  be  entitled  to  retain  out  of  any  monev 
received  by  i,im,  for  hi.  renumeration.  and  In  satisfaction  of  all 
costs,  charges,  and  ..xpenses  incurred  by  him  as  receiver,  a  commis- 
sion  at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his  appointment,  and 
if  no  rate  ,s  so  specified,  then  at  tf  ,■  rate  of  five  per  centum  on  the 
gross  amount,  or  at  such  higher  rate  ,s  the  Court  thinks  fit  to  allow, 
on  application  made  by  him  for  that  purpose 

(7)  The  receiver  shall,  if  so  directed  in  writing  by  the  mort- 
Ragee,  insure  and  keep  insured  against  loss  or  damage  by  fire  out 
of  the  nioney  received  by  him,  any  building,  effects,  or  property 
comprised  ,n  the  n.ortgage,  whether  a<lix,.d  to  the  freehold  or  not^ 
being  of  an  insurable  nature. 

(8)  The  receiver  shall  apply  all  money  received  by  him  as  fol- 
lows,  namely:  — 

(i)  In  discharge  of  all  rents,  taxes,  rates,  aud  outgoings 
whatever  affecting  the  mortgaged  propertv;   and 

(ii)  In  keeping  down  all  annual  sums  or  other  payments 
and  the  interest  on  all  principal  sums,  having  priority  to  the 
mortgage  in  right  wlien.of  he  is  receiver;   and 

(iil)  In  paym.nt  of  his  commi.ssion.  and  of  the  premiums 
on  fire,  life,  or  other  in.snrances.  if  any.  properly  pavable  unier 
the  mortgage  d,...d  or  under  this  Act,  and  the  cost  of  execulng 
necessary  or  proper  repairs  directed  in  writing  by  th-  mort- 
gagee;   and 

(Iv)  In  payment  of  the  interest  a.'cruing  due  in  respect  of 
any  prineiiial  ninmy  due  under  the  mon/'age- 
aiid  sl,all  pay  the  r,  sidue  of  the  money  receiv.  d  by  h.in  to  l!,e  ..erson 
who.  hut  for  the  poss.s.sion  of  the  receiver,  would  have  been  ent<t"led 
to  receive  the  income  of  the  mortgaged  property,  or  who  is  other- 
wi.se  entitled  to  that  projierty. 

Thoro  is  110  similar  .statute  iti  force  in  Ontario,  but  a  mort- 
f-'aw  .sometimes  eontaitis  mm  express  p.uer  to  appoint  a  rc- 
ceivei'.  Tlie  statute  merely  adopted  the  practice  of  convey- 
ancers in  Kn-land  .-md  set  out  in  a  concise  and  well-considered 
form  tliat  which  i.rior  to  188i  had  been  frequently  made  the 
sub,iect  of  express  stipulation  (d). 

Ul)  White  v.  Metcalr      [1903]  2  Ch.  6C7,  at  p.  571. 
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$:1")4.  Linbilihi  for  mix  or  lU jiiuJtsi  of  rai-ivtr. 

In  tlit>  case  of  sfiitiitury  aiithorily  or  express  iiiittioi'ity  in 
a  mortyiisro  to  appoint  .a  receiver,  it  is  usually  proviilci]  either 
that  the  receiver  shall  he  deemed  to  he  the  ajjent  of  the  mort- 
gagcir  (c)  or  that  the  appointment  shall  be  made  hy  the  mort- 
pasor,  on  the  nomination  of  the  inortu:ai.'ee.  and  if  an  appoint- 
ment is  made  imt'siiant  to  such  aiitliDi-ity,  the  mortsrafror.  not 
the  mortjiajrce.  is  responsible  for  the  acts  or  defaults  of  the 
receiver,  and  the  mortgapree  is  not  chargeahle  as  a  mortjiajfce 
in  possession  (/). 

A  nioi'tffajree  may  of  his  owii  authority  appoint  a  receiver, 
but  in  such  case  the  receiver  will  be  the  anient  of  the  mort- 
gasree.  who  will  be  deemed  to  have  taken  possession  and  will 
be  liable  to  account  as  a  mortfiasiee  in  possession  (</). 

§35.">.  Powers  and  liahUitirs  of  rrcrivcr. 

If  a  person  is  appointed  by  the  court  to  be  receiver  and 
mMiiav'er  of  a  comppiiy.  he  is  not  the  afjent  of  the  company. 
The  I'onipany  does  not  ajijioint  him  anri  can:u,t  dismiss  him, 
and  he  is  not  bound  to  oliey  its  directions.  Only  the  court 
can  dismiss  him.  or  srive  him  directions  as  to  the  mode  of 
earryiiiir  on  the  business,  or  intcft'erc  with  him  if  h(>  is  not 
^arryin;;  mi  the  business  properly.  As  it  is  imi)Ossible  to  sup- 
pose that  the  i-elation  of  a>rent  and  y)rincipal  exists  between 
him  and  the  court,  the  ■.iference  is  iicces.sarily  drawn  that  he 
acts  in  piirsuiince  of  his  appointment  on  his  own  respoiisibil- 

(<  >  .\s  in  s.  2i  of  the  Enelish  Conveyancing  Act,  1881.  See 
5353.  siiiini. 

(O  I.iiw  V.  Gl.nn.  lSf.7,  L.R.  2  I'h,  fi34.  iU  p.  641:  Jeffcry.s  v. 
Dickson.  18fi6.  L.R.  1  Ch.  183,  at  p.  HIO;  White  v.  M.'tcalfe.  [1903] 
-  Ch.  r>C}7.  at  p.  .5711 

(r/)  Qiinrnll  v.  liecliford.  1816,  1  Madd.  269;  Lelth  v.  Irvine, 
1833,  1  My.  &  K,  277:  Giuskell  v.  Gosling,  [18ft6J  1  Q.D.  669.  As  to 
till'  llahillly  of  a  mortgagee  in  possession,  see  chapter  28,  Mortgiuji'e 
in  Posuffsinn. 


ii.;55.  POWERS  AM)  LIABILITIES  OP  RECEIVER. 


693 


ity  and  not  tm  an  ajji-nt.  He  has  in  fact  no  i)rinci|)al,  and  if 
ho  ^'ivcs  an  order  to  a  thi!>:  person  he  will  render  himself 
personally  liable  and  must  himself  look  for  indemnity  to  the 
assets  of  the  eoMij)any.  \ndess  he  shows  that  the  order  was 
aeeepted  on  the  terms  that  he  was  not  to  he  personally  liable 
but  that  the  third  j.ai-ty  was  to  be  i)aid  out  of  the  assets  of 
the  business,  if  they  should  pi-ove  sufticient,  or  that  there  were 
other  eireumstanees  whieh  took  the  ease  out  of  the  ^'eneral 
rule  (h). 

On  the  other  hand  if  a  receiver  is  appointed  under  a  power 
in  a  niortfratre  or  under  a  statutory  power  (()  he  is  the  ai;ent 
of  the  iier.sou  appointing  him  unless  by  the  terms  of  the  mort- 
KHfjre  or  the  statute  he  is  declared  to  be  the  a^'ent  of  the  mort- 
gajtor  (./■).  His  powei-s  will  be  those  conferred  by  the  mort- 
gago  or  th,-  statute  or  by  the  in.strument  appointin}?  him.  and 
if  he  makes  contracts  within  the  powei-s  conferred  upon  him, 
his  principal  and  not  he  will  be  liable  (A). 


(h)  Burt,   Boiilton  &  Hayward  v.   Bull,   (1895]   1  r  .B. 
R.C.  462;  cf.  Plumpton  v.  Burklnshaw,  [1908]  2  K.B.  572. 
(I)  See  8353,  supra. 
0)  Sec  5354,  supra. 
(A-)  Cf.  Plumpton  v.  Burklnshaw,  supra. 
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CHAPTER  XXXIII. 

Attorn'mknt  and  Distrkss. 

§361.  Kxprcss  powir  to  distrain,  p.  (\'.H. 

§:)C>2.  Tenancy  .•naicii  liy  attiuiimcnt,  |>.  (i%. 

§3ti:i.  l)istics.s  in  imsc  ciI'  alloinnient,  |>.  7(10. 

§304.  Or,  wli.ii  uDdds  ilif  ninrtu'iiirce  may  <listi'aiii,  p.  ^d."). 

§3Hr).  What  a' real's  may  lie  I'ccuvcivd  liy  distress,  p.  7()<J. 

§3()(i.  AttoiiiiMciit    inidn-  ill,.   |,;iiid   Titles  Aels,  p.  710. 

§'it)l.   l-'j/iri  ss  juiirir  to  ilistniin. 

The  liirlil  of  the  moityaijeo  te  distiinii  on  the  lands  of  the 
niorti.'a..'or  for  arrears  of  interest  or  of  pi'ineipal  dm^s  not 
aiise  from  the  relation  of  m(Htf.'a^'or  and  moi'tiras;ee  and  is  not 
incident  thereto.  There  are  two  modes  \>\  uliieli  this  rifjlit 
may  lie  iriven  to  the  mortu'airee,  (ir.stly.  liy  a  stipulation  in  the 
morty.-iire  that  the  moituMLree  may  distr.iin;  and  secondly,  by 
a  [irovision  ercatin-jr  the  relation  of  l,indlo)d  and  tenant  be- 
tween the  jiarties.  [n  tlie  latter  case  the  riylit  to  distrain  arises 
by  implication  as  incident  to  the  rel.ition  of  landlord  and  ten- 
ant (it). 

\o  partienlar  form  of  words  is  necessary  to  yive  the  mort- 
SaLiee  the  riirlit  to  dislr.-iin.  The  mortu'aire  may  provide  that 
tlie  moHirasree  may  distiain  for  all  the  morti.'a^'e  moneys,  prin- 
cip;d  as  well  as  interest,  and  this  without  reyard  to  the  value 
of  the  land  and  whether  the  udods  are  on  the  morti.'aKed  prem- 
ises or  elsi'where.  As  hctwecn  the  jiartirs  such  a  stipulation 
is  valid  (h). 

(II)  P(ir  an  inpirnriivr  di.cpiission  cf  the  ri^'hfK  nf  a  mor»j,MKce 
in  n  pud  Ki  distress,  see  articles  liy  A.  II.  .Marsh  in  1)  (M.,.T,  pp.  217, 
265  and  '.iU  (May,  .June.  July.  ISSfi). 

<f>)  Ilobbs  V.  The  Ontario  Loan  and  Debenture  Company,  1890, 
1^*  r:tn.  .S.C.R.  4S.1,  at  p    n.-,2. 
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In  Ontiirio  tbr  nsiuil  practice  is  to  iiiscit  in  a  iiiortirago 
tlic  slinrt  fiinn  of  ilisfrcss  clause  provided  l)y  the  Short  ForiiiH 
of  .Moiturniics  Act  (c),  as  follows: 

Provided  that  the  mortgagee  may  dtstruin  for  arrears  of  in- 
terest. 

If  the  mortfraffc  is  pxprcssod  to  be  made  in  pursuance  of 
the  sta»  'to  the  foivtroini;  clause  has  tiie  same  effect  as  if  it 
wcri'  in  the  following  terms  (</)  : 

And  ii  is  ftirtlier  covenanted,  declare  d  and  aj^reid  liy  and  hetwirn 
the  parties  to  Itiese  [iresi  nts.  tliat  If  th.'  said  luortKauor,  his  heirs, 
e.xeeiitors,  or  adiniMisirator.s.  shall  iiiak.'  default  in  payment  of  any 
part  of  llie  said  iniirest  at  any  of  'h.^  days  or  limes  hereinl)efore 
limited  for  the  payment  thereof,  it  shall  and  may  be  lawful  for  the 
said  iiiortKaj-'re.  his  lieirs,  executor^-,  adi'ilnistrators  or  assigns,  to 
distrain  tlnrefor  upon  the  said  lands,  tenet. 'ents.  hereditaiuents  and 
premises,  or  any  part  thereof,  and,  by  distri'SJ  warrant,  to  recover  by 
way  of  rent  reser\ed.  as  in  the  case  of  a  d  'misi',  of  the  said  lands, 
tenements,  hereditaments  and  iiretuises.  sc  much  of  such  interest  as 
shall,  from  time  to  time,  be,  or  rei,i;ii;i  m  jivrear  and  unpaid,  together 
with  all  costs,  charges  and  expenses  attending  such  levy  or  distress, 
as  in  like  rases  of  distress  for  rent. 

It  would  seem  under  the  statutorv  clause  that  the  mort- 
ua-ee  nia.v  exefci.sp  his  ri'^'ht  to  distftiin  at  an.v  time  whether 
hel'ore  Of  after  the  maturity  df  the  mortijaire  deht  or  of  any  in- 
stalment thereof,  hut  only  arreais  of  interest  wiiich  have  ac- 
crued l)efor(>  the  matiirit.\-  of  the  mort;:;>^c  deht  can  he  dis- 
trained {■  y  ill  eases  where  there  is  no  provision  in  the  mort- 
Hixae  for  pa.\iiieiit  of  interest  after  maturity.  In  siieh  cases 
the  interest  |iiiyfil)le  after  maturity  of  the  principal  would  lie 
recoveralile.  not  hy  the  tei'ins  of  th<'  c<intract.  hut  as  damafjes, 
and  the  ri<;hl  to  distrain  under  the  statutor.\-  clause  is  jjjiven 
only  where  the  mortirii^'or  makes  deliiiilt  in  pa.\nieiit  at  the 
tilii(<  limited  therefor  (r). 


(c)    R.S.O.  l!tl  I.  c.  IIT.  schrdule  I!,  clause  1.5. 
('/)    See  chapter  n.">,  Shoil  Funuft  of  MiiitiKi;/, n  Act,  gnsi. 
(')    Klinck    V.    Ontario    Industrial    Lioan    and    Investment    Co., 
ISSS.  ir,  O.R.  u>;.';   I'owell  v.  Peck.  IXSS,  Ih  U.A.R.  llis. 


'mS'-  lij 


i  • 

1    c 


'W.       (  HMTKU   XXXIII.    .\T'n)UN.\lKNT  AND  DISTUKSS. 

riic  I'liilisi'  .iliciM'  ini'iilliiiicil  ip|i(iiiti's  .siiiiplv  iis  :i  inTxiiiial 
licnisc  riniii  Ilif  iiiiirti;.iL"ir  to  the  iMiirtu:iii_'(c  icinlciiiii.'  it  liiw- 

t'lll    I'm-   the    l.lttcr    111   l|i^ll'Mill    II|M>||    the    m- |s   ,,f    tllr    I'nrilicl'. 

Mini  ilni's  lint  iT(;ilc  the  r.'lMtiiHi  of  l.'iinlloril  ,iiiil  tniiiiil  (/i. 
(•\rii  wlicii  il  is  niiil  .•iloii'.'  uitli  ihc  >(i-ciill.',i  iclriiiisp  .liiilsr 
l)\  wliich  Ihc  miirtir.i!,',,!-  is  ciititli'd  to  |His.sissiiiii  until  ilcl'.nill 
{i/i.  tlii-r.'  luiii','  III!  rcsfi-v.-ition  ,,(  ivni  .nnl  un  ndcmisi'  I'm-  ;i 
ili'liiiili'  tcrin  (/(). 

A  iiiiTc  license  to  (llstiiiiii  eiiiiliot  lie  exelvised  iiv  the  ;is- 
si'.Miee  ol'  the  inoitunu'l'e  unless  ihe  :i.s.siu:ns  of  the  liloit!.'ili.'ee 
iire  iiMiiieil  in  the  license,  nor  e.-m  the  iissiunee  distrain  fof 
iirrciiis  of  lent  which  .iceiiie,!  ijiie  liel'oie  the  iissii;niiieril. 
even  if  tlie  assijjn.s  are  natiieil    i/i. 

A  iiioituaiiec  haviiii:  iiiaiie  a  lifst  seizure  for  arrears  of 
interest  ami  aliaiidone.l  the  seizure  cannot  seize  a  .second  time 
for  the  same  demand.  A  seizure  for  more  than  is  due  i.s 
illei;al  {}). 

The  effect  of  the  mortirairoe's  distrainintr  is  that  the  deht 
in  respect  of  which  the  distress  is  made  is  sus|iended  .so  lonj; 
as  the  morti:ai.'ec  holds  the  sroods  in  his  hands  unsold  (/,). 

§:!!!•_'.   Ti  11,111(11  in  lilt  (I  1,11  (illoniiiK  III. 

Il  is  well  settled  that  the  jiarties  to  a  morttrasjc  of  real 
pr(.iiert\  mav  ajiree  that  in  addition  te  their  principal  relation 
as  morti:at:or  and  moit..'air( c  they  shall  also  as  re-rards  the 
m  irtLMiicd  lands  stand  towards  each  other  in  the  relation  of 

(/)   Trust  and  Loan  Co.  v.  Lawrason,  1S82,  10  Can.  S.C.R.  67!». 

dl)    As  to  this  chiu.se,  s,..  cha|)ter  22.  .\itiim  for  l'i,.wiisi„n.  S-M4. 

(h)  Koyal  Canadian  liank  v.  Kelly.  1869,  22  U.C.C.P.  279  (as 
e.vplaimd  in  14  C.I,.J.  8).  rev..r.sing  lit  U.C.C.P.  196,  20  U.C.C.P.  430, 
•'.IN:   Trust  and  lx)an  Co.  v.  Lawra.snn,  .tiipni. 

(I)  Drown  v.  .\I,  iro|iolltan  Counties  Life  Insurance  Society  1859 
1    KI.A:   i:i.  s:!2.  9  ILC,  lilll. 

(;)    I^iVa.ssair,.  v    HiTon,   1880,  45   U.C.R.  7. 

(A  )  Leliain  V.  I'hljpott,  1875.  L.H.  10  Ex.  242:  Fawell  v  Andrew 
1917,  111  S.L.R.  li;2,  :u   DL.K.  12. 
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li'ii'll'if.l  ;iiiil  K'liiiiit.  til.'  ninrlLM'-'-.r  iviiiiiiiiiiiu  In   |ioss,>Nsi.,ii 
lis  ti'iiiiiit  lit'  ihc  iiiiirli.Mi.'(M'  i/i. 

■l  ri(l(iiil.i(<ll,v.  a  iiimiKiinipr  and  a  riioriLai;.'..  liavc  Ihr  iIkIiI  Ik 
iiiwii  la  II,,., r  iiiormaa,.  .|r.  .1  a  riaiis..  niakini:  il„.  ,„„riuaK(.r  an„,n 
as  l.nani  to  ihr  raoriKun,..,  aiul  llnis  liv  contra.i  .dnsilniilnt:  ilir 
relation  of  liiiidloril  and  t,  nam  Ixiwirn  llicni."  (m) 

•Tli.rr  can  !..•  ii.>  doiil.i  thai  siul,  caiiscs  conialn.d  in  ii,<.rli;aL-,. 
d.'.ds  an-  valid  and  <>|..iaih,.  in  llirMis-lvrs.  and  that  ihry  niav  and 
ordinal, ly  do  rreul.-  Ihr  rrlatlonshlp  of  i,  nam  and  landlord  h..uv..,.n 
th..  iiiortsaKor  and  moTt^ativ,-.  and  with  li  il„.  oidlnarv  r,^lu  of 
dislr.s.s   which   the  law  attaches  lo  that   relalionshii.,"   („> 

A  iiKirtjraL'o  coiitaiii.'il,  in  addition  t,,  tlie  >l,itiil..i-\  short 
forms  of  distivss  flniisc  and  so-callr,l  ivdcmis..  ••laiise  („), 
thf  followiiiiT  provision:  ••And  the  iiiortijaijor  ilotli  ivleasc  all 

his  claims  upon  tlir  said  lan.ls  and  doth  attorn  to  an.l  Ih mo 

a  tenant  at  will  to  the  |mortsfatreeJ  subject  to  the  sai.l  i-ro- 
viso.--  It  was  hehl  that  the  relation  of  landlord  and  tenant 
was  not  validly  ereated  so  as  1,,  entitle  the  moitira-ee  to  claim 
thf  rijrhts  of  a  landlord  as  a-ainst  an  execution  cre.litor.  there 
Immii!.'  no  sufficient  reservation  of  rent  {p). 

The  attornuieiif  clause  mav  he  in  the  followin<;  form  : 

Th,.  niortKusor  herehy  attorns  to  th.'  inortsaKce  and  becomes  a 
t.nant  of  the  said  lands  during  th.'  lerin  of  this  niortgase  at  a  r.nt 
e.mlval.nt  to  and  payablcat  the  sani.'  days  and  tlnus  as  the  payments 
of  ,nt.resl  are  herelnbefor,.  agreed  to  be  paid,  such  r.nt  when  so  paid 
to  be  In  satisfaction  of  such  payments  of  Interest.  Piovid.  d  that 
the  n.origagce  nuiy  on  d.fault  of  payment  or  on  breach  iiT  any  of  th.' 
covenants  hereinbefore  contained  .nler  on  tlie  said  lands  and  ri.  i.r 
mine  the  tenancy   herehy  created  without   notice,  and   thai    neiih.T 

(0  Hobbs  V.  Ontario  Loan  and  Ueb.-ntiire  Co.,  ISflO  IS  Can 
S.C.R.  483.  at  pp.  43:'.  4ft3. 

(Ill)  Ex  parte  Jackson.  In  re  Rowes.  1880.  14  Ch.U  7-5  at  p 
"Srt.  Cotton  L.J. 

(rt)   Ibid.  14  Ch.I),  at  i).  743,  Ttusiger.  L.  J. 

(")  Which  in  themselves  do  not  create  the  r.lation  of  landlord 
and  tenant.     Sei-  8361,  siiprn. 

(I))  Trust  and  Loan  Co.  v.  Lawrason.  1882.  10  Can.  .S.C.R.  fi79. 
allirmins.  by  an  edually  divid.'d  court,  fi  OAR.  286.  See  al.sn  §3(?3 
infill,  as  to  the  requirements  of  a  valid  tenancy. 
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till'  I  xlsii'Mci'  o(  iiilH  I'liitiiU'  iiiir  iin>tliin;:  ilorit'  l>>  virtue  tliiTnif  uluill 
nnilir  tlir  moiiKantr  lialili'  a»  iMurtKii^ti'  in  [lOHMisxlon  no  itx  to  b«» 
acroiinlalilf  for  iiiiy  iiiiini'.\H  csci  pi  iIhim'  aiiiiall)   riTilvi'd. 

WhiTf  a  iiKiftiriiLri'  i'<ilit;iiiii'il  I  lie  liilliiwins;  iitldrniiniit 
clailHc:  "Ainl  till'  siiiil  tiMiilL'iiunr  ilntli  licrciiy  alti'i'ti  In  iiliil 
licriiiiu'  tiiiaiLi  iif  till'  saiil  lands  'o  tlir  iiiiii'ti.'ai;('('s  at  a  yearly 
I'ciital  III'  jfiJUi  til  lie  piii<l  in  the  iiiaiiiuT  and  iiiion  the  tefins 
horeiiilii'l'iH'e  appiiiiitod  fnf  the  payiticiit  (if  intercut,"  it  wan 
held  that  the  lelatiim  <il'  laiidltird  and  tenant  was  validly 
eieated  ('/). 

It  IS  not  necessary  tn  the  eieatioll  uf  a  valid  teiiatiey  that 
the  iiini1u'at;c  Khiiuld  lie  e\eeiited  liy  the  iniiitv,Mi,'ee.  iiotwith- 
st^iiulini;  the  iirovisinns  cil'  llie  Statute  nt'   Kfaiids   i/'i. 

Tiie  admissluii  niidei-  seal  ii\  the  iiiiiit'.'aL'of  nl'  the  terms 
(if  the  dmiise  aniiiiiiils  to  an  esl(i|ipel  liindini,'  nti  liiiii  i.s). 

The  altuiiiinent  to  the  nHH'ttratrce  hy  deed  exeeiited  liy  the 
nidrtirairiir  in  possession  and  delivered  tn  the  niorliraiiee  is 
siitlieient  evidenee  of  the  erealiiiti  of  the  tenaney  lietueen  the 
parties  (/  iitid  it  is  ii..|  essentia!  to  tiie  erealion  nl'  a  valid 
l(  naney  that  the  iiinrt'jacor  should  he  let  into  possession.  It 
is  siiftieieiit  if  there  is  ,1  continued  occupation  liy  the  inort- 
LMi;or  instead  ol  a  ehaiiec  of  possession  and  a  lettiiu,'  into 
possession  aijain  In). 

In  order  to  create  the  iilalion  of  hindlurd  and  tenant  the 
Ic'/ai  i'ev(>rsion  of  the  lands  need  not  lie  in  the  niorti.'a!.'ee. 

(•/)  IJiistiad  \.  'I'll.  llaiiiiUiin  I'rovrlcii!  .itid  Loan  Siicieiy,  1896, 
11   MR.   I'l!'. 

(r)    .'!i  Car.  L',  <■,  ";    I!  SO.  l!'!l,  r.  lei:,  s^    L'.  :',,   I. 

(\)  Ilcilitis  V.  The  (Intarid  Lean  and  DilieiUiin-  Coinpaii.v.  IS'JO, 
18  (an.  S.(  I!.  IM!:  Miaton  v  Wi.nds,  ISiiii.  1,.|;.  1  (J  li.  2!i:!.  alliniiinp 
l,.l;.  :',  (I. II.  i:r,s.  see  al.xo  Kx  I'lirle  Voisev.  Ill  re  Kniylil,  ISSL',  21 
(■Ii.l>  111". 

(/)  W.St  \.  I'ritelie,  isis.  :;  Kxch.  21i;;  Miirlon  v.  Woed.s,  ISfiS, 
1,.K.  .",  (ill.  i;."iS.  I  Q.Ii.  2!ir>;  Ex  parte  Voisey,  in  re  Kni>;ht.  1882,  21 
Ch.D.    112 

(II)    \i,)!t<>M  V    Woods,  s'li-'rii.:  West  v.  Frit'j!!.'.  1S4S.  3  Exch.  21*^. 
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••Althmigh  it  „ui)  ap.M.ur  on  tti,-  tuc-  of  ,|,.   ,i,.,.d  thm  , f.n- 

dunt»  11...  l.BHon.,  Imx..  not  tl,,.  I..«ul  ,.»tnt..  >.,  ,i„.  t.  n,in.  ami  .!,„«. 
wlH.  claim  throuKh  him  are  r»to,.,...d.  after  1...  hu«  airorn.,!  from 
d.  ..ym«  ,luu  ,1.,.  nlatlon  of  lamllor.l  and  .nan,  .xl^.d  (,,  tw-.n  tbe 
d.f.n.ian.s  and  .1...  .nor>,aKor  so  a.  ,o  paHS  a«  bHw.vn  .h.n.  the 
rfviTHlnn  of  111..  l.KMir."  (i) 

Thri..  luH.v  be  f«.)  or  nioiv  attoninionts  liy  ih,.  .snrnc  luurt- 
H.ii.'..i-  In  .lifiVifiit  niorfu-.'.v'.rs:  an.l  tlir  nmrt«;,u.r.s  uill  be 
i'iititl.,1  to  .li.stmii.  for  the  purposes  of  their  respertue  .nori- 
LMt^'es  .mil  .liiiiii},'  Ihe  sjime  peiio.l  ,,f  tiiix'. 

"If  hy  a  contract,  notwlthstanrtinu  th..  fact  Is  known  that  the 
l.'Wi  ...sta„.  Is  o„ts,an(l,n«  |-,  a  iMortKaK..,..  and  that  tl>r  luortK-.Kor 
-  no,  nally  ,|,..  oun.r  of  „„.  n.v..rHK,„.  you  can  cr.„t,.  Tt!-^ 
b-  «....»  ,h..  .s..cond  ,M«rmaK.-  and  th,.  nton^aKor  by  what  may  bo 
call.d  ...s,o,„„.l.  or  ,.,„.,  „„o,.,...,   ,.,  do.-.s  not  matter  what  term  wo 

'""    •  "  " '""«    •"  ""■  t>'"t  ••"T"    ix  nothln::  .Ith-r    In    law    or    in 

Kood  .s..ns..  to  „n.v..nt  th.  san.,.  arran....,n..„t  b..|n«  n.ad,.  with  tnore 
than  oni'  mortitaKcf."  (»  ) 

A  teiiiiney  ffom  vear  to  year  oi'  fn.in  leo.ith  to  tnomh  will 
be  a  -00,1  yearly  or  ,nu„thly  tvu-.uwy  iiotwilhsla.i.liiiK  th.it  the 
moft-atre  eoiitains  a  proviso  that  it  may  iMMl.te.-mi,,,,]  at  a.tv 
time  at  the  will  of  the  mort!r«s,'ee  (.,  ).  Th.-re  mav  be  a  teti- 
aney  at  will  altho.t^h  the  re„t  reserv,!  is  payabl..  yearly  („). 

Th..  ..reatioM  of  the  relation  of  latulionl  aii.l  tniai.t  bv  ex- 
press stipulation  does  „ot  alter  the  ...p.itabi,.  niation  ..xiMit.f? 

betw,.en  them  whieb  arises  out  ..f  the  relatiot,  of  ,„„rt.r; r 

""'I  .>.o,.t-a(,^e.  The  existei.ee  of  the  te.ta.tey  may.  huw,.u.r. 
'nte>>f..re  will,  th..  leortfra^rees  rij^hf  io  take  possessi,,,,  ut.le.ss 
he  has  the  ri-ht  to  -lofermine  the  te.u.uey  at  any  ti,„e  (z)  ; 
■•'••"1  .-1  '-lause  -iN;,,.,'  the  mort-a«ee  ibis  ri-ht  is  vali.j  („). 

{'•)  Morton  V.  Woods.  ISfiS.  I..U.  3  Q.n.  t^SS  at  p  fir,7 
("•)  Kx  part..  I'linmii,  ISKfi,  ic  Ch.i).  00,;  .^^  ,,  .,0^ 
U)    In  r,.  Thn-lfall.  IXSO,  iC  ch.I).  274;   Kx  parte  Voi.s.-v    ,n  re 

nniKnt.  siiin,,:   K.inp  v.  Ij.stor,  [isrifit  2  Q.U    Ifi" 
an    Do.,  d.  Dixi..  V.  Davles.  18.-,1,  7  Ex.  89. 
(-)   In  i(.  Stockton  Iron  Fiirna.'e  To.,  187li    10  Ch  n   335 
(")    no.,  d.  liarrod  v.  011,.y,   IstO.  12  A.  K-  f.    4S1-"  M- -r,-.oIi.,„ 

Coa.id.s  ^,.,   .Assuranc..  Soci.ty   v.   lirown,   18.-.f).  4   U.' &  }i.' 4^^ 
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il  liMs  hccii  held  lliat  ;iii  :itt((i-iiiiifiit  cl.-nisc  crriitiii'^'  tlio 
rclMtinii  (if  liiiiilliu'd  ;in(l  Ii'iiMiit  ilncs  iidt  in  itsclt'  i-ciidcr  tlic 
liiiH'tLriiv'i'i'  liahlc  to  iicciimii  as  a  M'Ti'-au't'*-  in  [mssi'ssion  (/)), 
hut  in  view  lit'  till-  ilii-ta  to  the  i-nntrai'v  (c)  it  is  prntlciit 
til  ailil  to  an  attniiinnnl  rlaiisr  a  pfoviso  that  the  inui'tirairt'i' 
shall  not  thrii'liy  hi'  ri'mhTcil  iiahlf  as  iiiorliraircc  in  possission 
SI!  as  to  ill'  ai'i'oiintahl<'  I'oi'  any  niiincxs  isn-pt  thosi-  actuallv 
rn-rivcil  ((/). 


i'Ui'-\.  Ihstri sa  in  (■<i.':(  nf  {itlanuiii  iit. 

If  a  ti  nancy  is  validly  created  liy  attoiinneiit  the  inor'i^airoo 
will  lia\c  the  ordinary  I'lsrhts  of  a  landlord,  inchidimr  the 
liLdit  of  disti'css  (I  ).  not  only  as  hetwccn  the  niortsratiee  and 
the  mortuM^nir  hut  in  respect  of  third  jiarties.  To  the  extent 
)iirinitteil  l)y  statute  (/)  the  niorti;ai;ee  may  distrain  on  the 
floods  of  a  stran^'er  found  upon  the  demised  premises  and  his 
riirhts  will  he  ^rood  aj.'ainst  execution  creditors  of  the  mort- 
tiairor  ((/). 

In  order  that  the  morti;ai;oc  may  have  the  rijiht  to  dis- 
train as  auaiiist  creditoj-s  of  the  mort^ai.'or  or  upon  jioods  of 
a  stransrer  it  must  apjiear  that  it  was  the  intention  of  the 
jiarties.  actinir  in  irooil  faith,  to  create  a  I'cal  tenancy  at  the 
rent  n>sprvod  and  not  merely,  under  colour  or  pretence  of  a 
lease,   to  <;ive  to  the  moi-tizai.'ee  an   additional   securitv.   inci- 


te)   Stanley   v.   Cnind.v.   ISS:;,   22   Cli.I).   47S.  3   R.C.   .'"irtft, 

((•)  In  re  Storkinn  Iron  Fiirniice  I'o..  .suiirir.  Kx  [lartc  I'nnnett, 
miiini:    K.\   [larle  Harrison,   In  n-  r.elts.  18K1,  18  Cli.K.   ll'T. 

('/)  As  In  llic  form  of  attorniiiint  clause  sufi^eslcd  above.  As 
lo  rile  liahillltcs  of  a  iiiortcasec  in  possrssion,  .sic  cliaiiter  2H. 

('  )  Kx  parir  .lack.son.  In  re  liowe.s.  ISHO,  14  ("li.n.  72.'")  at  p. 
Ti:!:    I'ltii:  v.  Indepmdenl   Ordrr  of  For.Blers,   IflOl,  1   O.L.R.  !t7. 

(')  .-^ir  the  siutules  refirrert  lo  lielow  and  these  referred  lo  in 
jj.^r,!.   rnfra. 

dn  Hohhs  V  Ontario  Ixian  and  ncbrnture  Co.,  isrtn,  IH  ('an. 
S.C.H.  4X3,  ai   \<    4113:    Kearsl.'.v  v.  Philips.   1SK3,  11  Q.B.U.  fil'l. 
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-li'MtMl  to  ills  character  of  inort-atrcc.  in  case  of  the  insolvency 
of  the  iTiortfjii^or  (h). 

It  is  mntprial  in  deterinitiiim:  tho  hmui  fidrs  of  the  tenancy 
1o  consider  tlie  anionnt  of  rent  reserved  hy  the  mortirasro. 
Wheie  the  rent  is  out  of  all  proportion  to  the  annual  value 
<'i  the  lands  the  inference  is  that  it  was  not  the  intention  of 
rhe  parties  in  trood  faith  to  create  a  tenancy. 

••So  far  :us  any  inference  can  be  drawn  from  the  practice  of 
.nsertins  at.ornn„nt  clanscs.  i,  appears  to  m,.  that  the  bcncfi,  to  be 
derived  from  the  attornment  clause  was  intended  to  be  an  etiuivalent 
for  that  wliich  the  mortgagee  would  derive  from  the  rent  if  the  ten- 
ant had  been  a  .stranr,  r.  What  would  that  equivalent  be?  Would 
It  not  be  a  r,«ht  to  the  pa.vnient  of  a  fair  and  reasonable  r.nt  such 
as  the  ordinary  tenant  would  be  willinK  to  giv..  for  the  property 
iinder  ordinary  circumstances."  Tlyat.  as  it  seeni.s  to  me.  is  the  rent 
for  which  a  proiuTly  prepared  attornment  clause  should  make  i.ro- 
vision  not  necess;irlly  th,.  exact  amount  which  a  tenant  wo.ild  pay 
for  the  property  but  such  an  amount  ius  a  willing  tenant  would 
probably  pay  as  a  bon<,  fi,lr  rent.  If  the  rent  so  r.'served  is  clearly 
m  excess  of  what  would  be  a  fair  and  na.sonable  rent,  it  app..ars  to 
m..  that  allhoumi  yo„  may  call  it  rent  it  is  no  longer  a  real  rent 
but  a  hctitioiis  payment  under  the  name  of  rent."   (O 

^".    wh.-re   a    iiiort-ase   ..f    real    estfite   provided    that    the 
•iio'ieys  secured  therehy  amount iiii;  to  .fiO.dOO  should  he  pa.v- 

Mhie  with  interest   at   .seven   per  cent,   per  annum  as  f ws: 

•f-.<»"  on  Decemher  Isf.  I.ss:);  ^:m  on  the  (ir.st  .lays  of  .J.nie 
i'i;d  Deceinlter  in  each  of  the  four  followini,'  years;  .+  1,-,.. -,()()  on 
•l.ine  1st.  1888:  and  contained  an  attornment  clause  reservin- 
I'ent  e.pial  in  amount  to  the  a.noinits  so  payal.le;  it  uas  held 
that  the  rent  reserved  was  so  unreal  tind  excessive  as  to  show 
'•"iielusively  that  the  pai'ties  could  not  have  intended  to  create 

(/-)  Ex  parte  Jackson.  In  re  Ilowes.  1880.  11  rhP.  72.5  Hohhs 
v.  Ontario  Ix.an  and  Debenture  Co.,  1S90,  18  Can.  S.C.R.  iMi-  Thonuis 
v.  Cameron.  1885.  8  OR.  111. 

(I)   Ex  i.arte  Jackson.   In  re  Howes,   1880.  14  ch  D    7-5    at   pp 
733    731:    Waterous  Engin..  Works  v.  Wells  and  Hank  of  Montreal" 

litlinSMRVsifi  "''"'""''''"'    ''""""■"  ^"^    '■   '"''''^  '""*   "'"•"^""•'. 
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a  U'H.iiicy  Jiiid  that  tlic  arr:ii)ii:('m('iit  was  uiiroal  and  tietitious 
^,i>.  The  stipnlatidii,  however,  will  be  supi)oi-tctl  if  the  rent 
ilthou;:h  a  large  rent,  is  one  wliieh  a  tenant  honestly  might 
auree  to  pav  and  tlie  landlord  honestly  might  expect  to  re-- 
eeive  {!;). 

A  nioi'tgagec  may  apj>ly  the  proceeds  of  a  distress  for  rent 
in  [layment  of  whatever  is  due  to  hiin  whctl.'-r  for  principal  or 
interest.  A  contrary  intention  is  not  shown  by  the  fact  that 
the  amount  fixed  for  rent  is  e(iual  to  the  sum  due  for  interest 
and  is  payai  le  on  the  same  days  (/). 

A  rent  that  is  certain  is  essential  to  the  creation  of  a  valid 
tenancy.  The  rent  must  be  fixed  and  certain  but  it  •  lay  flue- 
luale.  It  is  sufficient  if  by  calculation  it  may  be  rendered 
certain.  /(/  c<  rhiiii  (st  <iii<>(l  rertiuti  reddi  potest.  Thus  where 
the  rent  reserve.!  was  a  monlhly  instalment  of  a  fixed  amount 
together  with  a  fine  of  five  pei'  cent,  per  month  on  the  whole 
amount  unpaid,  tbe  rent  was  held  to  be  sufHieienlly  a.scertained 
(i/M.  Where,  however,  a  niortga^'e  contained  a  special  pro- 
vision by  which  the  niortgaixors  became  lessees  of  the  mort- 
gau'e<l  lands  until  the  maturity  of  the  mortgage  at  a  rental  of 
the  same  amount  as  the  inleicst.  and  the  mortgagee  distrained 
for  an-eai-s  of  interest  which  accrued  after  the  niatui'ity  of  the 
^iiortLMU'c.  it  was  held  that  there  was  no  definite  tenancy  after 
the  maturity  of  the  moitgage  and  that,  the  interest  thereafter 
being   recoverable    not    i)y    the   terms   of   tlie   eoedact    but   as 

(/)  Hohlis  V.  Ontario  Loan  and  Debenture  Co.,  1890,  18  Can. 
S.C.U.  isn:  lru|piri:il  U>an  i;  Invrsinient  Comiiany  v,  Clement,  18f>6, 
ll  MM.   ills,  11":   siik.iiian  v.  Kuniiiierlon.  IHII,  21  M.R.  75-t. 

(k)  Ex  pane  Williams.  In  re  Tlionipson,  1S77,  7  Cli.D.  l.TS;  In 
re  Htdckton   lion  Furnace  Co..  1879.  10  Cti.D.  335. 

(I)  K\  \K\ru-  Harrison.  In  re  Uetts.  ISSl,  18  Cli.D.  127,  over- 
rulini;  Hainpson  v.  Pillows.  ]sr,S,  L.  R.  (i  E(|.  57.');  cf.  McDonell  v. 
BuildinK  and  lyoan  As.sociatlon,  1886,  10  OR.  580. 

(Ill)  Ex  i.arir  Voise.v,  In  re  Knisilit,  1882.  21  Ch.D.  442;  Trust 
.ir.!!  !.i.:;r5  c.-.n-.j^.ny  v.  I.;rATaFon,  !»fSi'.  i"  Can.  S.C.R.  679. 
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diiiii;iiz..s.  Iho  rent  becniiic  uiMvitiiin  ;nul  tlicivfoie  Hutc  was 
nil  liu-Iit  (if  distress  («)■ 

WluMv  a  nioi'tf^afjo  dec]  cDniains  a  stiiuilatidii  tliat  tlu 
liKirt-a'Tdr  shall  bmniu-  tenant  to  tlic  nwiitj^amc  upon  drlaiilt 
in  any  .if  tlio  payments  the  nuii-t^'ayer  lias  im  ri^dit  to  distrain 
iinl.ss  ho  shall  have  frivon  notice  previously  to  the  mort-a^'or 
that  he  intends  to  treat  him  as  a  tenant  (n). 

It  is  pii.vi.led  in  Ontario  l.y  the  Landlord  and  Tenant  Act. 

H.S.(..   11)14.  e.   l.M.  s.  40,  MS  f„ll„ws: 

:»■  A  p.Tson  having  any  r.'nt  duo  and  in  arrear,  mion  any 
leas,,  tor  l,f,.  or  lues  or  tor  years,  or  at  will,  rnd.d  or  d.-termined 
nia.v  distrain  for  si.rh  arrears,  aft.r  the  determination  of  the  lease 
m  the  same  iminner  as  he  mif:ht  have  done  if  the  lease  had  not  been 
ended  or  d..tern,ined,  if  s„eh  distress  is  n.ade  within  six  months 
.1  ter  the  dwertnination  of  ,h,.  lease,  and  during  the  continuance  of 
l.e  landlords  title  or  inf.rest,  and  during  the  possession  of  the 
tenant  from  whom  the  arrears  bec;uiie  due. 

This  pnivision  is  .hTived  fnmi  the  Kn-lish  .statute  8  Anne, 
f-  ^^  <e.  14  in  Kuft'hea.i-s  edition^  ss.  f,  and  7.  It  is  appli- 
o.dile  to  a  tenancy  create,!  by  an  attornment  clause  in  a  niort- 

f-MLTC    ("/(). 

It  is  fmther  providcl  l.y  the  Landlord  and  Tenant  .*■.,•  . 
s.  •").">.  as  follows: 

no,  h  ■  M  ".'■  "'■  '"'  ""■'"  "^  '"'"''■  '"  ^^•*"  "■•  o'f.rwise  shall 
Sup  ,.„„.  ,  ourt  or  o,„  „f  a  County  or  District  Court  on  anv  pretence 
^h.,  soever.  unl,..s  th,.  party  a,  whose  suit  the  ex,.cution  is  sued 
o,  t  l,.fore  ,,,.  ,v,n.nal  of  such  ..oods  or  chat„.ls  from  the  p,v,uises 
b  w.t,,.  of  such  ex,.e,„ion  pays  to  the  landlord  or  his  haililT  all 
money  du,.  tor  rent  of  the  pr..,uis,.s  at  the  tinte  of  ,h,.  taking  of 
such  goods  or  chattels  hy  virtu,.  of  such  ..x..cution  if  th,.  arrear^  „f 
rent  do  not  amouni  ,o  mor..  than  one  y,.ar's  rent. 

(«)   Kiin.k    V.    Th,.   Ontario    Industrial    Loan    and    Investtnent 
Company.  1SS8.  If,  o.n.  5fiL'. 

(")  Clowi's  v.  Hu.uh.s.  1S7I1.  I,.r{.  :•;  Kx.  ifie 

<:'^  Klinek  N.  Onuirio  ln,iu.si,  i,,]  i,oa,i  and  lnvesim,.nt  Co.,.v»/„-fl, 
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(I'l  If  such  iiinars  exceed  one  year's  rem  'lie  party  ai  wIiosp 
siiii  such  execution  is  sued  out.  on  puyinf;  the  landlord  or  his  bailiff 
oni'  year's  rent,  ni.-.y  proceed  to  execute  his  judf-'iiient. 

C.)  Tile  sheriff  or  othir  officer  shall  levy  and  pay  to  tlie  execu- 
tion criditor  as  well  the  money  so  paid  for  rent  ;us  thi'  execution 
money. 

This  pnivisidii  is  ilcfivcd  fidiii  the  Hnulisli  statute  >^  Aiitie, 
<■.  IS  (IV  14  in  KiitTheail 's  eilifidiii.  s,  I. 

Ill  I-liiirhiiicl  an  attnniiiioiit  clause,  tiiihss  rojristcred  under 
the  Hills  di'  Sale  Acts  of  ISTS  and  ISS'J.  is  viiiil  sii  f;ii'  as  tiie 
riiriit  til  distrain  is  concerned  d/i.  Init  in  Ontario  sueli  a  eliuise 
does  nut  cnnie  within  the  liills  ut'  Sale  and  Chattel  .Moittra-ies 
Act  ir). 

I'eiiilintr  the  distfcss  the  iroods  taken  hy  thi'  iinirtira'.'ee 
ilfo  in  the  custody  ol'  the  law  and  not  lialile  \o  seizure  hy  chattel 
nmrtsrasroes  or  rxeetition  creditors  so  loiiir  as  no  fraud  is  on 
foot  and  11(1  intentiiin  or  ecmtrivanee  exists  to  iirejudiee  chattel 
lii(iftj.'a!iees  ( .<) . 

ir  the  niiirtuaL'ee  nlitains  a  judLMiK'nt  fur  the  interest  or 
for  the  priiiei|ial  and  iiilei-est.  the  renied.\  of  distress  is  not 
tllereliy  tnerired.  A  juduiiient  is  hut  a  security  for  tin  delit 
until  it  lie  satistied.  ani'  does  not  operate  to  eliaiiire  any  other 
eoneuri'eut  reiiii'dx   which  the  iiiortiiuirei'  may  \v.\\v  il^. 

'rile  power  to  distrain  under  a  teiiane,\  from  .\ear  to  .\'ear 
or  Uiv  a  term  of  years  ma.\'  he  exefeised  hy  the  clevisees  of 
the  iiimlLray-ee   [in.     Where  the  tenancy   is  a  tenanc,\    at    will 


(</t    .Miiiiiford   V.   Collier.   lS!<ii.   LVi   Q.I!  I\    JTH;    (ireen   v.    Marsh. 

lis'iL'i  L'  (i.i!.  :;:;n. 

(/)  'I'riisi  and  Loan  Co.  v.  l.awrason.  1SS1.  f!  O.A.K.  L'Sil.  at  p. 
L'lHi,  sc  111  Can.  S.C.I!.  r,7!i:  cf.  .\Icl>ernioii  \.  Fraser.  l!'!.'.,  :;.'>  M.R. 
i.':is.  l:;  1),i..h    i:m. 

(,N)    Anderson    \.    Ilenr.\.    lS!tS.   2''  O.K.   TUt. 

(M  Drake  v.  Miichell.  IMi?,,  :;  Kast  Jf.l:  Westmoreland  kv.  Slate 
Co.  V.  I'ieldeii.  \\<'<\\  •:.  Ch.  i.-.:   \Vef;j:  I'rosser  v.  Kvans.  |18<M|  L'  Q.H. 

lui.  iis!tr, I  I  (j.i).  ms. 

((O    \\'e:!    ■:.    Fiilrhe,   ISi^.  "    Kxch.    "1« 
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it  coiiK's  to  Jill  <-ii(l  with  the  .Iciith  ,)f  the  ninitirJiu'or,  ;i,„l  the 
111(1  rtu'iiuc'  fiinnot  distrain  ii|miii  the  hoirs  ivK 

It  is  pidvi.lt'd  in  Ontiirid  hy  th.'  Liiii,ll<,i-,1  ;i,i,|  T.iuiiit  Act, 
K.S.I ».  I<t14.  c.  1:").  s.  .W,  ns  f..ll,ms: 

3!).  Til,.  ,  xicuiors  or  adiiiini.siiulors  of  a  landltini  mav  distrain 
for  th,.  arr.ars  of  ront  diu-  to  sncli  landlord  in  his  lilVti.iu.'and  mav 
.su<^  for  till"  Kanir  in  lik,.  niann.r  iis  .such  landlord  iiiistu  liav,.  don,,  if 
livinR.  and  th,.  pow.rs  and  provisions  conlainvd  in  this  Act  rflalins 
to  di.slr.ssis  for  r,ni  shall  b,.  appiiaibl..  to  fh..  distr...ss..s  so  made. 

y>t'>-\.   Oh  iihut  f/ood.s  th(  niortiimii  i   hkii/  (lislraiit. 

If  a  niiirtfrajrce  has  a  rifiht  (if  distress  hy  virinc  „f  a  tcii- 
iuicy  cnalcd  iiy  attdrnment  (»•),  there  are  ecrtain  liinitatidiis 
iiiiiiosed  liy  statute  iiiioii  his  rijrht. 

It  is  i.rovided  in  Ontario  l,y  the  Landlord  and  Tenant 
Aet,  I{.S,().   11)14.  e.  1.-..-,.  s.  :{1,  as  follows: 

»I  — (1)   A  landlord  shall  not  di.strain  for  rent  on  the  f;oods  and 
<hati,.ls   of  any    person  except    th,.    tenant  or  jier.^on    who    is  liable 
tor   th,.   r..nt.    althonsh     the    sam,.    ar,-    found    on     the    pn^nhses; 
liiit   this  r.slrlction  shall  not  aiiply  in  favour  of  a  person  claiming 
title    under   an   ex,.cution   apainst    the    tenar.      or    in    favx>iir    of   a 
person  whose  title  is  d.'riv.d  by  ptirchius...  sift,  transf,.r    or  asdgn- 
menl   from  the  t.mant,  whi-ther  absoiiite  or  in  trust,  or  by  way  of 
mortsaw  or  otherwise,  nor  to  the  inter,  st  of  the  tenant  in  any  goods 
or  ehatt,.Is  on  th,.  pr,.mises  in  the  pf-ss.ssion  of  the  t   nam   under  a 
(ontract    for   purrhas...   or   by   which    h..   may   or   is   to  beconi..   the 
owner  th,.reof  upon  performanc,.  of  any  condition,  nor  wh,.re  goods 
or   chaitel.^.  hav  l),.en  exchansid   between   t,.nants    or    i>er.«ons    by 
'lie   on.,   borrowing  or   hiring   from    the   other   for   thr   purpese   of 
defeating  the  claim  of  or  the  right  of  distress  by  th..  landlord,  nor 
shall  th,.  restriction  apply  wh,.re  the  proiierly  Is  claim.d  hv  th..  wife 
iHisband,  daughter,  son,  daught,.rin-law,  or  son-in-law  of  th,    t.nai.t' 
<^r    by    any      other   nlative   of   his,    if   such    other    relative    liv.s    on 
th..  prenii.ses  as  a  member  of  th..  t,.nanfs  familv,  or  bv  anv  ,„rson 
whos,.  title  is  deriv,.d  by  purcha.se,  gift,  transfer  or  a.ssigniu.' u,  from 
any  relative  to  whom  such  restriction  does  not  aiijily. 

(2)   Nothing  in  this  section  shall  ex,.mpt  from  di.stnss  soods  o- 
chatl,.|s  in  a  store  or  sho|i  managed  or  controll,.d   bv  an  ag.nt  or 


(r)   Scohl,.  v   ("niiins.  (LSH.';  | 
("■)   S362,  sii   ra. 
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ciprk  lor  the  owmr  of  such  !;«i<«ls  or  oliattols  where  such  clerk  or 
ani'iil  is  also  ihe  I.  Main  and  iii  di  laiiU,  and  the  rent  is  due  in  respect 
of  xUf  slur,  or  slioi'  or  preiiiisis  reined  therewilh  and  thereto  be- 
lo!i,i;iji?;.  it  sueli  ^oods  or  ehallels  would  have  tie<ii  liahle  to  seizure 
but  for  this  Act. 

( :'. )  Suhji'Cl  III  the  provisions  of  section  l!4  (x),  "tenant"  in 
this  section  shall  in.  ude  a  subtenant  and  the  iissl^ns  of  the  tenant 
and  any  person  in  actual  occupation  of  the  premises  under  or  with 
the  asBint  of  the  tenant  duriiij;  the  currency  of  the  lease,  or  while 
the  rent  is  due  or  in  arrear,  wliether  or  not  ho  has  attorned  lo  or 
become  ihe  tenant   of  the  landlord. 

A  teiuml  \\liii  li.'is  been  let  into  pds.si'ssiiili  by  a  lessor  (,.'/.! 
01  who  luis  nttoi'iieij  to  the  lessor  tiiidcr  seal  (:)  is  ostoppeil 
from  (leiiyiiiir  liis  lessor's  lille.  hut  third  peisoiis,  ii<it  chiim- 
iny;  |)nsse,ssion  of  the  liiiid  tiiidi'r  the  tenant  aiv  not  so  esto])- 
ped.  Tliereforo  a  person  who  'its  premises  to  whieh  he  has  no 
title  to  a  tiiiaiit,  eaiiiiot  distrain  for  arrears  of  rent  due  from 
the  tenant  on  the  uih.iIs  of  a  thiid  person  whieh  happen  to  have 
been  t)i-!)Uo;ht  on  the  pieiiiises  by  the  tenant's  license  (">.  If. 
however,  the  lessor  litis  the  title  to  the  land  he  would,  ajiart 
from  the  statute  above  mentioiie.l.  Iia\e  the  rif,'ht  to  distrain 
on  the  '.'oods  of  a  thiril  ]ierson  (/)).  and  he  still  has  the  riulit 
to  dii  so  ill  the  exceptional  eases  nientiiuied  in  the  statute. 

If  a  mortuai^ee's  ri-jlit  to  <listi-ain  is  founded  only  upon 
an  express  ]Mi\\er  to  distrain  under  the  so-called  statutory 
distress  clause  tc),  the  riulil  is  merely  a  persoiuil  license  to 
distrain   upon  the  irnods  of  the  niort},'a«iii'.     Tliei'e  beim.'  no 

(./■)  Which  reiiuires  that  the  landlord  wlio  desires  to  sidze 
exempted  miods  shall  ser\e  upon  ilie  truant  a  notice  in  a  prescribed 
forui. 

('-)  Cookf  \.  Loxley,  IT'iJ,  ,",  T.I!.  1,  1,')  U.V.  IIHT;  Deiaui'V  v. 
Fox,    ls.",7.   -2   iMi.N.S.    TilS,   1.",   U.V.    2W. 

i:)    K\  parte  Voisey,  In  re  Kniuht.  ISSL'.  L'l  <'h  D.  4fJ,  at  p.  4r)fi. 

i'l).  Tadiuan  v.   Heiiiuan.   |ls:i:;|   ■_'  Q.I!.   p;s 

^ll)  l>yons  V.  l':iiioit,  IsTi;.  1  Q.Il.n.  :;io,  at  L'l;;;  I'larke  v. 
Milluall    Dock   lo.,   ISsC.    17  Q.I!. I).  4!»4,  ti  U.C.  (i5.'). 

(it  I.e  under  the  distress  clause  contained  in  scluduh'  I!  to  itie 
Short  Forma  of  Mortpases  Act.     See  §3t;i,  ^iimi. 
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toiijincy,  thp  inoi-t>;a},'ep  has  not  the  ordinary  ri[;ht  of  a  land- 
lord to  distrain  upon  the  ^'oods  of  a  straii^'or  found  upon  the 
prcnis.'s.  even  as  limitctl  by  s.  ;jl  of  the  Landlord  and  Tenant 
Aet  (d). 

In  1SS6  was  enacted  the  provision  whirh  is  now  contained 
in  thi'  .Mortsraijes  Act.  R.S.O.  1914.  e.  112.  s.  i;{.  as  follows: 

!•■«  Tho  riKlit  of  a  mortcagpe  to  distrain  for  tntiTcst  in  arrear 
upon  a  mortsage  tnado  after  tho  25th  day  of  March,  1886,  shall  b« 
limited  to  the  soods  and  chalt.'ls  of  the  mortsagor,  and  to  such  of 
thorn  a.s  aro  not  cxomiit  from  soizuro  under  execution. 

As  ro^'ards  the  right  to  distrain  merely  under  an  express 
power  to  <listrain  this  .section  simply  declares  the  law.  except 
that  the  riirlit  to  <listrain  is  further  limited  to  such  (joods  and 
chattels  of  the  mortgagor  as  are  not  exempt  from  seizure  under 
execution  {c). 

Then-  has,  howevoi'.  been  considerable  difference  of  opinion 
on  the  (|iiestion  whether  this  section  api)lies  al.so  to  the  case  of 
a  mortirairce  who  has  a  liirht  to  di.strain  by  virtue  of  a  tenancy 
created  by  attornment  or  whether  the  mortgagee  in  sucli  case 
has  the  ordinary  riirht  of  a  landlord  to  distrain  as  limited  only 
bv  s.  :31  of  the  Landlord  and  Tenant  Act.  This  <iuestion  is 
complicated  by  the  fact  that  in  1887  the  Mortgages  Act  was 
further  amended  by  the  addition  of  a  section  providing  that 
the  mortirairee's  risiht  to  distrain  "for  arrears  of  interest  or 
for  rent""  slioiild  be  restricted  to  one  year's  arrears  of  such 
"interest  or  rent"  i  / ) .    The  distinction  drawn  in  the  statute 

(<l)  Tru.-il  and  Loan  Co,  v.  I.awrason,  1SS2,  fi  O.A.R.  286,  10 
Can.  S.r.R.  r,7;i;  I-Minonds  v.  Hamilton  Provident  and  Loan  Society 
1891,  18  O.A.n.  SI7,  at  p.  n,->s. 

(r)  As  to  the  jioods  and  chattels  of  a  dehlor  which  in  Ontario 
are  exeniiit  from  seizure  under  execution,  .see  the  Execution  Act, 
R.S.O.  ini4.  c.  SO.  Goods  and  chattels  which  are  exempt  from' 
seizure  under  oxeeiition  are  not  llahle  to  seizure  by  distn^s  by  a 
landlord  for  rent  with  certain  execeptions  specified  in  the  Landlord 
and  Tenant  Act,  n.S.O.  1014,  c.  155.  ss.  30,  33  and  34 

(f)  Now  R.S.O,  1913,  en?,  s.  14.  See  the  kxl  of  the  section 
in  i?,C5. 
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of  ISST  betwrcii  intorcst  iiiid  rent,  if  iipiilicil  to  llic  sliiliitc  of 
iSSd.  woillil  sccni  to  Iciiil  to  till'  coliclilsioii  that  tlif  stnlutf  of 
l^^l(i  slioiild  }){•  limited  to  the  ciisc  of  distress  for  iliteiest.  It 
has  lieen  held,  however,  in  Ontiirio  that  the  statute  tf  1SS(; 
applies  alsi)  to  the  ease  of  distress  umlei'  a  tenancy  I'reated  hv 
attornment  (f/l. 
Osier.  J. A.  said: 

"Tills  .seelioii  has  also,  I  think,  tlic  i  ffi  el  of  liniitiii>;  in  the  same 
way  any  rifjht  of  distress  which  llic  inortKasjees  iiilKht  othfTwisi'  have 
had  under  another  claiisi'  In  the  niortf;a;;i'  by  whieh  the  niorlKasors 
•attorn  to  and  beeonic  tenants  at  will  to  the  niortKapies,  at  a  rent 
e(|iial  in  aiuount  to  the  interest  rrserved,  pa.MUile  at  the  time 
meniionid  In  the  riroviso.'  Tliis  seetion  is  a  general  one  taken  from 
section  V,  of  4!l  Vict.  ch.  Jtt.  An  .\il  Hi xpulinii  l.iiiiillinls  miil  T>  luintu 
iiml  IH.sti;siii:\.  Had  II  linn  intruded  to  dial  only  with  the  niort- 
pamc's  riaht  to  distrain  iinrtrr  a  iiurr  licnse.  the  cnaclment  would 
havi'  hiin  unnecessary.  I  think  thr  intention  wius  to  nach  every  ra&e 
In  which  the  iiiortsiauee  whether  in  the  characti-r  of  landlord  or 
Itcins.i..  still  under  and  for  the  piiriioses  of  the  morti:af;e,  had  the 
ripht  to  distrain.  The  section  is  wide  enoiiKh  to  cover  evny  case  and 
I  cannot  accede  to  the  argument  that  tlu'  next  section,  which  is  taken 
fiipiii  a  siiliseciueiii   act.  controls  its  f;eneraliiy"   (/i). 

Ill  .Maiiifolia  it  li.'is  iieen  held  that  a  similar  statute  has 
rel'eieiice  nut  to  the  ri-jh)  ol'  a  iimrtiiau'ee  to  distrain  for  rent 
uiMler  a  teliaiiey  validly  ereateil  liiit  nidv  to  the  liLrht  to  dis- 
tr.aiii  fur  itilerest  under  ;i  iiier,'  lieeiisr  to  dislraili.  such  as 
the  st;itlltor>    shiu't    foliu  nf  distpes.s  clause   (/). 

Where  a  iiiortL'a'je  deed  contains  a  provision  that  the  iiiort- 
e.-iiiie  iii;iy  distr.aiii  for  arrears  of  inleicst  and  also  an  attorn- 
ment cljiuse  hy  which  the  iiioit'j,it;or  liecomes  a  tenant  of  the 
iiiortu'aiiee.  and  the  iiinrt!.ML''ee  distrjiiiis  for  arrears  of  inlerest. 

('/)  Kiltnonds  \.  Ilaiinllnn  I'rnMdeni  ami  Loan  Society,  lS!ii, 
IS  O.A.K.  "47.  The  contrary  view,  rxin-essed  ui  liurlon.  .1  .\.'s 
judgment,  seems  more  reasonalile. 

(/■I  IS  i).\,l(.  :";i7.  at  |i.  n.'iK.  See  also  Vou.sden  v.  Hoiiper.  lull, 
4  S.I,.l;.  1.  .It  pp  i;.  T. 

(>)  lanste.-id  V.  Ilaiuilloii  rriuid.nt  and  Loan  Society.  ISntl.  11 
MR.  I'lfi:    .Mcliermott  v.  Kraser.  l!i|.".,  '.'."i  .MR.  JIiS.  IT.   I>.L.R.  4110. 
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liut  iinl  f(ir  relit  us  such,  <iii  tlio  crops  of  a  lissci!  ot'  the  iiiort- 
WM'-'or.  the  ilisfress  is  wholly  illiiral  U<v  the  (li't'ciiijaiit  can 
talic  only  the  «-oo<ls  of  llir  morf iraiior  t\<\-  ari'cars  of  iiilcro! 
U). 


i'Mi.i,    \\  lull  iirnurs  nunt  In  n  I'iri  nil  hif  ill.sin  \ii. 

It    i^  |M-n\i(li.,|   in  (dilai-io  l.y   itic  .Mortiraircs   Act.    U.S. ft. 
l!'lt.  c.   112,  s.   14.  as  follows: 

M.  (1)  As  iii;;iiMsi  trcdiiois  of  a  iiiorti;a;;or,  or  person  in 
possession  of  iiiortnafjiil  i.icmiscs  under  a  nioriwijior.  ilie  rij;lit,  If 
any.  to  distrain  upon  tlie  iiiortj^aKed  prenii.ses  for  arrears  of  Interest 
or  for  rent,  in  tlie  nature  of  or  in  lieu  of  interest  under  the  pro- 
visions of  any  niortf;a>;e  executed  after  tlie  :'3rd  day  of  April.  1S87, 
shall  be  restrlrted  to  one  y.'ar's  arrears  of  such  interest  or  rent. 

(-)  This  restriction  shall  not  apply  unless  some  one  of  such 
creditors  shall  he  an  execution  creditor,  or  unless  there  ahall  be  an 
assignee  for  the  jjeneral  ben.Hi  of  such  creditors  appointed  before 
lawful  sale  of  the  goods  and  chattels  distrained,  nor  unless  the 
offlcer  ex.cutini;  such  writ  of  execution  or  such  assignee  shall,  by 
notice  in  writing:  to  he  siven  to  the  person  distraining;  or  his  at- 
torney, bailiff,  or  apent  before  such  lawful  sale,  claim  the  benefit  of 
such   restriction. 

(.'!)  When  such  notice  is  given  the  distrainor  shall  relimiuish  to 
the  ollicer  or  asslpnee  the  goods  and  chattels  so  distrained,  upon 
rec'lving  one  year's  arrears  of  such  interest  or  rent  and  his  rea- 
sonable costs  jf  iistress.  or  if  such  arrears  and  costs  shall  not  be 
paid  or  tendeivd  he  shall  .sell  only  so  much  of  the  goods  and 
chattels  distrained  as  shall  be  necessary  to  satisfy  one  year's  arrears 
of  such  interest  or  rent  and  the  reasonable  costs  of  distress  and  sale, 
and  shall  thereupon  relln.iuish  any  residue  of  them,  and  puv  any 
residue  of  moneys,  jiroceeds  thereof  so  distrain.'d,  to  such  officer  or 
assignee. 

(-1)  An  officer  executing  an  execution,  or  an  assignee  who  pays 
any  money  to  relieve  goods  and  chattels  from  distress  under  this 
■lection,  shall  be  entitled  to  reimburse  himself  therefor  out  of  the 
proceeds  of  the  sale  thereof. 

(.",)  The  goods  and  chattils  distrained  shall  not  be  sold  except 
aft.T  such  public  notice  as  Is  now  required  to  be  given  by  a  land- 
lord  who  sells  goods  and   chattels  distrained  for  rent. 


(y)   Miller  v.  Imperial   Loan  and  Investunni  Comiiany,  1896.  11 
M.R.    247.     See   also   Edmonds    v.    Hamilton    Prnviriei 
Society,  1891    IS  O.A.R.  .'547. 
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Apart  from  tlic  loreLti-iiij.'  M'ctioii  a  iiiorlir:n,'fi'  is  not  en- 
titled to  nco\pr  out  of  liic  liiml  liy  tlistresH  or  action  more 
tl'.'iii  Hix  years'  urrearn  of  rent  or  interest,  thouKl>  in  an  action 
on  the  covenant  he  may  ivcover  ten  years'  ai-reai-s  or,  in  the 
case  of  ninrtixaires  in.iilc  licfore  the  1st  day  of  July,  ISIU, 
twent>-  years'  arrears  (A). 

§r!(ir).  Attornment  vnda   thr  l.nnd  Titlea  .Ir/.s-. 

It  has  heen  held  in  Siiskatehewaii  (/i.  in  accord  with  an 
earlier  decision  in  Allierta  (/n),  that  an  attornnuMit  clause  in 
a  niorl;,'a(,'e  inulcr  the  Land  Titles  Act.  tiiou^jh  it  may  create 
coiitiactual  rijihts  between  the  parties  and  a  tenancy  liy  estop- 
pel as  atrainst  the  mortfiaiior  and  p'Msons  in  privity  with  him, 
does  not  create  the  relation  of  landlord  and  tenant  as  ajfainst 
other  inrsons  las,  for  instance,  execution  creditors),  and  does 
not  confer  on  the  mortfias^TC  the  proteetiou  of  the  statute  8 
Anne,  e.  14.  s.  1   (nV 

The  allevred  inapplicahility  to  a  mortnasre  tuidei  the  Land 
Titles  Acts  of  the  pi-incii)les  of  the  ]'jni,ilish  and  Ontario  i-ascs 
as  to  the  creation  liy  attornment  of  a  real  tenaiu'y  between 
the  morttrav'oi'  and  mnrtL'airee  is  based  ehielly  ui)(iu  the  fact 
that  a  mort'jjiLie  under  the  Laud  Titles  .\its  doe.s  not  convey 
any  estate  to  the  mnrlL'ai.'ec  but  oiierates  by  way  of  security 
merelv.     As  the  estate  remains  in  the  moi-tirai;<ii-,  it  is  sa!<l  that 


(k)   Si'c  ciuU'tcr   2fi.   f.inntntinn  nf  Artinns.   ^i2W,  and   2t;i. 

(1)  Fir. St  National  liaiik  v.  Cudmoro,  1917,  10  S.L.li.  201,  34 
D.L.R.  20 ;. 

(XI)    Hyde  v.  riiapin  Co.,   1916,   26   D.L.Il.   381,  9  W.W.U.   1142. 

(«)  Thi.s  s.  cfion  provldis  in  effect  that  Rooda  lylnR  or  being 
In  or  upon  preinlBcs  which  are  le.istd  shall  not  be  liable  to  seizure 
under  exerntlon  unless  the  execution  creditor  first  satisfies  the 
].-.|-,,-l!.-.r..J*^  r'aiTTi  f.ir  Ti-'-ni  ir,  tb;^  1  \trat  i-.f  ;>tlr  yi-j'.r'Ji  :irrr;!rii  Rrp 
R.S.t).   Ifill,  c.  1.5:.,  s.  5C.  (inotrd  in  S363,  .sii/zcrt. 
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thcrp  in  no  foundation  for  a  icdiMniHo  and  no  revcrNion  in  the 
nioiti;ii!.'Lr  to  which  the  rent  is  inL-iiiint  (u). 

It  iN,  however,  in>w  pniviileii  in  Saskutehcuiin  by  tiie  Lund 
Titles  A.-t.  1!)17,  s.  IKi.  as  foMows: 

116.  A  mortgagor  may  UKrcf  in  writini;  Id  b.-conie  llie  tenant 
of  the  mortgagee,  and  in  cum-  of  such  agneiiK  nt  lu  n  tnfor.'  or  ti-re- 
after  made  the  relationship  of  landlord  and  tenant  shall  be  h.ld  to 
have  boen  validly  conKtitutrd  bclw.tn  the  parti,  s  for  all  piirjioscs 
and  as  aRainat  all  persons  whomsoever:  Hioviiled  that  notliing 
herein  rontalned  shall  affect  the  rights  of  any  parlies  in  any  action 
or  other  proceeding  now  pending. 

(i>  S»H"  First  National  Uimk  v.  Cudmorc,  *u/)i(i,-  Hyde  v. 
Chapin,  nuprn.  Scott,  Torrens  System  Mortgages,  at  pi).  1C7  (T.,  sag. 
gests  various  reasons  why  these  decisions  are  not  altogether  satis- 
factory. 


t  ii.\i'Ti:i{  \\\iv. 

l-'llfl     I  s-i  H  \\(l:. 

SIT  I  I  hMir.ilili'  iiili  n^l.  p.  7  I'J. 

?:'."•_'.  IJi'.'iii  111- (ilili'^.iiidii  In    iiMii.-.  \K  711, 

«-!7  1.  liiMiiancf   III   ill''   iiaiiii'  111'  llic  iiiiii  I'jMuni     |i.   "I'i. 

i'ui.  Miillt^,!'^!'    chlllM'    ill    lllMli:illri-    |iii|ic\  ,    |).    7'Jl. 

':■'<'■>.  I  II^IIIMIICC    ill    lllr    linill''   111     'III'    llli'l  t'J.TJi  r.    |l.     i'2i. 

V'Tti.  Applii'iitiiin  I't'  illMlliihi  ('  lil'ilir.v.  I'.  T'Jti. 

^•>7  I.   I ii.'iiiriil'l'    l)ili  rc.it, 

'I'lii'  iinMti,';i;.'iir  li;is  li\  viitiii-  dl'  liis  t(|iiil.\  ot'  rriliiiiptinii 
iiii  iiisiiialili-  iiitcifst  in  tlir  iii(ii'tir;ii;r'l  |.:ii|icit\ ,  luiii  liis  li^lit 
to  iiisuii'  is  cii-cxti'iisivc  wild  tlic  viilin'  ol'  tlir  iii(i|pt'rty  {H). 
lint  ir  lie  iii.iki's  :iii  iiliMiliitc  Iniiisi'i  r  (if  his  ciniitx  nl'  itMlciiip- 
tiiiii  fic  IIII  liiiii;''!'  Iiiis  :iii  iiisiii;ililc  iiitcrrsl.  iiml  miiv  iiisiiriiin'i' 
tlii'ii  cxisiinv"  ill  liis  tnvinir  cruses  tn  lie  clVirtual  unless  il  lie 
assiLTiKMl  with  the  (Minscnt  nf  thr  iiisiifers  to  the  transt'cnc  ot' 
the  iMinit>  111'  icili'ni|it  Hill.  In  the  alisi'iicc  ol'  a  tiansl'cr  nf  the 
oi|iiil\  nf  irili'niiitinli.  llic  ninit'.'airiir's  insiirahlc  interest  dins 
lint  eease  until  the  unu  tiraiie  ilelit  has  been  iiaiil,  e\<'n  tliniisih 
the  iiii>it'_M'_'e  has  been  fnieelnseil,  fnr  the  iiinitsrai-'or  may 
nevertheless  enntinue  to  he  liable  fur  the  iimi't^atre  ileht    i /< ) . 

I'.v  a  i-nnilition  i  i  i  imliev  iif  insurance  a;:aiiisl  tire  the 
piilicy  was  tn  liecniiie  .niil  "if  the  assiiiTil  is  imt  the  sole  anil 
uncDiiilitiiinal    owner   nf   the   pi  ipertv  .       i>y   if   the 

interest  i^f  the  assiired  in  the  pinperty  whether  as  iiwner. 
trustee  iiinrli.'ai;ee,  lessee  nr  otherwise  is  not  truly 

staleil."    It  was  holil  that  a  niiirtuairor  was  sole  and  uncnndi- 

('/)   Clover  V.  ntack,  1763,  1  Wm.  Bl.  3%;  3  Burr.  1394. 
(^)    Parsons   v.  Qinen   Insiiranoe  Co.,   1878,   29  U.C.C.P.   188,  at 
p,  L'l  1 


i       , 
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fioiial  i.wiii'i'  within  ihr  tiTiiis  (if  the  coiiililioii.  iU  iiriciilicr 
ci(ii<lilii.|i  till'  iMiJicy  wiiN  to  he  avoiilcil  it'  llic  a.sisiirc.l  sIkhiM 
liaM'  (ir  iilitaiii  (illicr  itisiiraiirc.  uhitlur  \alii|  or  nut.  cin  llir 
|Mii|M'iH.  Till'  avsui-nl  apiilinl  I'ur  ntliir  iii-,iii  aiii'i'.  lint  In- 
I'iMT  lii'ini,'  iii'tilii'.|  of  till'  acri'iiliiiiiT  ijf  his  ,i|i|ilii-ali.iii  ihr 
pii'iiiiMS  ucrr  ilisliiiviil  l.\  till'.  It  uiis  hi'M  that  thiii'  Mas 
nil  liiiMcli  iif  ihr  (•iiiiililiiiii  I  (■  I. 

A  iiiol'tiiairiH"  ulii)  hail  iiiaili"  a  iiiiirt!jai.'i',  [uirMiaiil  In  I  In' 
Slinrt  KiiiiiiH  of  Miirttra'.'is  Ad.  ciuilaininL:  a  riniiiaiil  In  iiisiiif 
till'  iiiiiiti.'ii!;ri|  iMcmiMs  aifainsl  liiiv  |.ffi'i'li,|  an  iiiMiianci' 
tliiicoii  with  the  ili'fciiiiaiit  cniniiniiy,  tin'  Inss,  li\  thi'  imiii'v. 
hi'iiiir  |in\alili'  ti)  the  iilaiiitilV.  tin-  niiirtnaiiri',  a^  his  inii  irvi 

iiii^'lit  apiK'ar  iinilrr  tlir  i tuaixc     Siilisi'i|i|inll>    ilir   miMi 

u'au'iir  I'lmvcvi'ii  his  ciiiiity  uf  ri'ilciniitinn  tn  thi'  niDitira'-'i'i' 
withmil  tho  ,  oiiM'iit  iif  till'  ciiiiijianv  liavini,'  lifi-n  nlitaiiiiil 
thiTi'tni'.  The  prciiiiM's  haxinjr  Iicimi  aftirwanis  ilcstinv  iil  liy 
liii'.  it  \vii«  hi'iil  tliat  thf  plaintiff  was  nut  I'lititloil  to  tlit? 
iiisnranco  iiKiniys,  for  il)  the  tact  of  the  convpyaiicc  niaili-  liy 
thr  inoi'ti;ai;o.'  to  the  plaintilT,  whcrchv  thp  fonnor  n-asiMl  to 
liavi'  any  intciTst  at  tlii'  tiiiit'  of  tlu'  Hie,  was  a  u'ooil  answer 

to  the  elaiiii:  ami  (2i  siieh iviyaiiee  eon.stitiiteil  a  lueaeh  of 

a  statutory  conilition  which  pi-oviiles  atiainst  the  insured 
pieniis'.'s  heiiiv  assiiiiieil  without   the  eonipaii.v  's  eonsent    (</). 

In  oilier  to  eoiiie  within  a  coiulition  providiiii;  asrainst  the 
assinniiii'Ut  of  the  insiireil  [ireinises.  an  assiirninriit  iiiusi  be 
all  alisolote  transfer  of  the  subject  inatter.  An  assii,'innent 
by  wa;    of  mortsrafje  (<  )   or  an  UKieeiiieiit  to  sell,  the  vemlor 


((•)  Western  A.ssiirance  Co.  v.  Temple,  l!tni,  31  ("an,  SC.H,  37,t, 
following  Commercial  L'nion  Ausurancc  Co.  v.  Temple,  ISfls.  2'.i  Can. 
S.C.R.  i;iifi. 

I'O    PInhey  v.  Mercantile  Fire  Insurance  Co.,  inoi.  i'  O.L.R.  L'9(i. 

(e)   .Sands  v.  Standard   Instiranro  Co.,   18"ft.  '26  Gr    113.  27  Gr. 

1B7;   Sovereifin  Flro  Insurance  Co.  v.  Peters.  |8S5,  12  Can.  S.C.R.  33. 
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iitiiininir  tlio  Ifjiiil  estate  (f).  does  nut  constitute  a  breach  of 
the  cmulition. 

A  iii(irtt;aL!ee.  imiiaid  vendor  or  other  person  haviiij;  a 
liniiicd  intcii'st  ill  iirojjerty,  may  effect  insurance  eitlier  (1) 
(in  Ills  own  interest  merely,  oi-  (12)  on  liis  own  interest  as  well 
as  thi'  inti-rests  of  all  otlicr  pereons  in  the  property.  For 
insi;inri\  M  niortfiairee  may  efl'ect  insurance  either  (1)  on  his 
own  interest  as  niortirajfce  or  (2)  on  the  property  as  a  whole, 
iiieliKJinir  tlie  equity  of  redemption  (;/). 

It  lias  liern  held  in  New  Hiunswiek  that  the  interest  of  the 
nii'itiiavee  as  such  ends  on  foreclosure  absolute,  and  that  if  a 
loss  (icciirs  tliereaft<'r  the  mortsrafiee  cannot  recover  on  a  policy 
issued  lo  him  as  nuirttra'/ec  (/(). 

§'■>'-.   Ii'n/lil   <ir  ohVnintiiin   lo  insure. 

It  is  usual  in  Ontario  to  insert  in  a  mortfia^e  the  short 
form  of  eo\enant  piovided  by  the  Short  Forms  of  Mortfja^es 
Act,  as  follows: 

And  lliat  tti<'  said  inort^a^ior  will  Insure  the  buildings  on  the 
said  lanii.-i  to  the  amount  iif  not   less  than  of  lawful 

money  of  Canada. 

Ill  tile  iNise  of  a  morttratre  expresseil  to  be  made  in  pur- 
siiaiie.'  of  the  statute,  the  forciroinir  ci>veiuint  has  the  same 
etVi'i-t  as  if  it  were  in  the  followiii'j:  terms  ilih)  : 

.\nd  also  llial  the  said  nioitBagor  or  his  heirs,  executors,  ad- 
niiniL-iralois  or  as.sinns  shall  and  will  forthwith  insure  unless  already 


I 


J 


(/)  K<'f<r  \  I'honix  Insurance  Co.  1901,  31  Can.  S.C.I!.  144; 
Trott.r  and  Dotmias  v.  Cal^ar.v  Fire  Insurance  Co..  1!I10.  "  A.I-.R.  12. 

{;/)  Casiellain  v.  I'n  ston.  ISSP,,  11  Q.Ii.I).  nsil,  at  p.  .198:  Keefer 
V.  rhcrniv  Insnranec  Co.,  1!mi1,  SI  Can.  S.C  R.  144,  at  pp.  148,  149. 
As  to  insuiaiK  !■  of  liuiitid  inti  rests,  see  an  article  by  \S'illiaiu  Har- 
vey ill  10  I. (JR.  48  (Jan..  18lil).  As  to  insurance  in  the  name  of 
the  iiiortt;:i^<  .'.  ser  8:17."),  tnfi((. 

{h)    (iaskin  v.  I'liienix   lusiuance  Co.,  ISfiC,  U  N.H.R.   (fi  Allen) 

:;4^ 

llili)  n.  S   O.  lf»l».  c.  117,  s.  3.     See  chapter  35,  .S7ior<  Firms  of 

Miirl(fiii(s  Alt,  §381. 
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Insurid,  and  durlnR  the  cnnf  u to  of  this  .sjciirity  kcip  insured 
against  loss  or  danxiig"'  b  ■■■!.  ,u  siir',  lironorliiins  upon  each  l)uild- 
Ing  as  may  be  required  *  ■/  tic  said  i^i'irtjir;  o,  lii.s  hiir.s,  pxiculors, 
administrators  or  assiRH  ■■h-  ni<ssiia:.s  ud  l)iiildinKS  tncted  on 
the  said  lands,  tenrnienl  h.  -ditanu  rits  nd  prciiiisis  hinby  con- 
veyed or  nicntlnnod.  or  in  u> -v  v>  |.  be.  :n  the  sum  of 
of  lawful  money  of  Canada,  at  the  least,  m  some  insurance  oltice  to 
be  approved  of  by  the  said  mortgagee,  his  heirs,  executors,  adminis- 
trators or  assigns,  and  pay  all  premiums  and  sums  of  money  neces- 
sary for  such  purpose,  as  the  same  shall  become  due,  and  will  on 
demand  assign,  transfer  and  deliver  over  unto  the  said  mortgagee, 
his  heirs,  executors,  administrators  or  assigns,  the  policy  or  jiolicies 
of  insurance,  receipt  or  receipts  thereto  appertaining;  and  if  the 
said  mortgagee,  his  lieirs,  executors,  administrators  or  assigns,  shall 
pay  any  premiums  or  sums  of  money  for  insurance  of  the  said 
premises  or  any  part  iluTeof,  the  amount  of  such  payment  shall  be 
added  to  the  debt  hereby  secund,  and  shall  bear  interest  at  the 
same  rat(>  from  the  time  of  such  payments  and  shall  be  payable  at 
the  time  apiioinled  for  the  then  next  ensuing  paynirni  of  interest 
on  the  said  debt. 

ruder  llio  Mort;,'ai.'es  Art,  h'.S.O.  IDH.  c  111',  in  the  ••a.se 
of  a  ni<irt;j:a!.'('  which  enntaiiis  no  power  to  insure  iind  no 
doeiai-ation  exeliidinj,' tlio  application  of  Part  II.  uf  thestalnte, 
there  is  a  iiowor  to  insiuc  as  therein  i)rovided   ik). 

In  Kiiu-land  it  is  provided  by  the  (.'onve.vancinj,'  Act.  ISSl, 
ss.  1!)  and  ^-l.  as  follows: 

1».— (1)  A  mortgagee,  where  the  mortgage  is  made  by  deed, 
shall,  by  virtue  of  this  Act,  have  the  following  powers  to  the  like 
extent  as  if  they  had  been  in  terms  confernd  by  the  mortgage  deed, 
bill  not  further  (namely) : 

(ID  .\  power,  at  any  titue  after  the  date  of  the  mortgage  deed, 
to  insure  and  keep  insured  against  loss  or  damage  by  fire  any 
building,  or  any  effects  or  property  of  an  insurable  nature,  whether 
allixid  lo  the  fr.Mhold  or  not,  b.ing  or  forming  part  of  the  mortgaged 
property,  and   the  premiums  paid  for  any  such   insurance  shaU  be 

(i)   H.S.O.  i;iH,  c    117,  schedule  R,  clause  12. 
(/)   R..S.O.   1!114,  c.  117,  8.  3.     See  chapter  Zo.  Short   Fi,r,„.i  nf 
Mnrtiririfn  A   t,   5381. 

(A)  R.S.O.  1!.14,  c.  112,  ss.  19.  26.  See  chapter  31,  Snh-  under 
Pnir.r  of  t<i,h;  §332,  where  the  provisions  of  these  statutes  are 
quoted. 
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a  tiuir;;!  on  llic  inorlKaurd  prdlK'ily  in  iuldilion  to  llic  iiiort{;ii(;i' 
nioni>.  and  uitli  llir  saiiir  iirionly.  and  uitli  intircsi  at  llii'  samr 
■atr,  as  I  lie  iiiofti;a,i;c  money. 

'2ii.  (1)  'I'lU'  aiiiouni  of  an  insiirance  effiotcd  liy  a  inoitnagoe 
ai^ain.-^t  loss  or  dainauc  1)>  lirr  under  the  power  in  that  behalf  con- 
leiTid  h\  this  .\it.  shall  not  exceed  the  amount  .specified  in  the 
inort:;,i,L;i  de.il.  or.  it  no  aiiiouni  i.s  tliirein  speeilied,  then  shall  not 
exceed  two  third  p:iils  <d'  the  atjiouni  lliat  would  l)e  re<|Uired.  in  case 
of  total  desi  ruction,   to   restor.'   tlie  property    insured. 

(:;)  .Vii  itisuraiiee  shall  not.  tinder  the  power  confirred  h\  this 
.\ct.  he  ( Ifected  hv  a  t'uirt iia.iee  in  any  of  the  tollowin.;;  cases 
(nanu  1>  ) : 

(i)    Where  there  is  a  dediiraMon   in  the  morti;;iKe  t'ecd  thtil 

no  insurance  is  reiniired: 

(ii)    Where  an  insurance  is  kipi   up  liy  or  on  heliaU  of  the 

morma^or  in  accordtmce  with  the  niortgafje  deed: 

(iii)    Where  the  morlffige  deed  contains  no  stiinilation   .es- 

pectins;  insurance,  and  an  insurance  is  kept   up  l>.\   or  on  helialf 

of  the  mormafior.  lo  the  amount  in  which  the  niori^;i>;ee  is  by 

this   .\ci    authorized   lo   insiiri'. 

i:!)  \Tliis  siih-.^ii!  ■!/!  rildli.s  tu  tin  (iiiiiliiiitiun  iil  tin  inwiriinri 
in  I)  HI  II  (/).| 

If  ii  iniirljriiof  coiiiiiiiiiy  tlii'()iiu:li  its  piaiia^cr  iiii(Uitiik('s 
witli  tlio  iiKirtiriikroi'  to  keep  tilivc  an  iiisiiiaiicc  mi  ttie  iinti't- 
j^aucil  |)f(iln'fty.  itiiii  tiikcv  stejis  tciWiinls  eail'.v  in;.'  (Hit  sticli 
Ulidi'i'takiiij;,  l)tlt  I'ails  to  eari-y  it  out,  il  is  uiiilty  ol'  such 
ni'iflifU'iK'O  its  to  loiiiicf  it  liable  in  ijiiiiiayis  to  tlit>  nioit^rtiiioi'. 
if  lip  is  i<riioi!iiit  of  such  ftiihiit'.  fof  the  ;iiiioiiiit  of  such 
iiisiiraiicc    ill    case    the    pnipirty    is   liiifiicd    aflet-   liie    policy 

ItlpSCS     (ill). 


§:>7-'!.   I iisiiriiin  f  in  tin    luiim  nf  tin   iiiiirlfiiiijor. 

rsiialix'.  wiicii  iipirtirtio'i  il  property  is  iiisiireil.  tin;  iustii' 
aiice  is  efli'cte<!  ill  the  name  of  llie  iiio'-ti.MV'of.  and  ii  eliilise 
is  inserted  in  llie  |iolic>   thtit  the  loss,  if  any,  siiall  lie  pjiyahh^ 

(/)  Sul)-s.  3  is  similar  In  terms  to  s.  i:  of  the  .Mortj;aKes  .\ct. 
disciisstd  in   S37ti,  tn/ri;. 

(e, )  liiMiiiliell  V.  Canadian  Co-operative  Investmenl  Co.,  1906, 
ir.  .M.U.  It;i.  following  skellon  v.  I>ondon  and  North  Western  Ry. 
lo.  1H67.  L.n.  -  C.r.  631,  at  p.  636. 


=^fV"» 
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to  the  mortjjrajroc  as  his  iiitoicst  may  appear.     Tiidor  such  a 

ch'uisc.   il    wdiilil  seem   tha     Mic  iiioitirai;<'<>  cdiild   tfivo  a   jr 1 

discharu'i"  tor  iiioiiry  pai<l  to  iiini  only  to  the  extent  of  his  elaiin 
as  niort'.Miri'e.  and  that  as  to  any  surplus  the  iveeipt  (.f  the 
mortCTijor  wouhl  he  necessary,  whereas  if  the  words  "as  Ids 
interest  may  appear"  are  omitted,  the  mortira>;ee  c<aild  (jixe 
a  i:o.mI  discharize  as  to  the  whohv  sum  paid  (n).  In  any  case 
the  mortsrairee  has  an  (-(Hiitalilc  lien  upon  the  policy  and  it.s 
proci'cds.   («) 

Xotwithstandinir  the  insertion  of  the  clau.so  mentioned,  the 
mortjjrairor  is  the  per.son  assured  and  may  sue  in  his  own  name 
upon  tiio  policy  (/)).  Furthermore,  apart  from  a  i)rovision  in 
the  policy  to  the  c-nntrary  ( */ ) .  a  sul)se(|uent  hreach  hy  the 
mortLMii-or  of  any  of  the  conditi(.ns  of  the  policy,  as,  for  in- 
stance, of  a  condition  avoidintr  the  policy  in  the  event  of  the 
assmnnient  of  the  property  without  the  consent  of  the  insurer. 
will  avoiil  the  policy  as  a-_'ainst  hoth  niortuatinr  aiid  moi't- 
Sjairee  ( n , 

Whether,  in  the  case  of  a  policy  jmrport  iiiy;  to  insure  the 
niortiiauMir  ami  coiitainiiii;-  a  clause  that  the  loss  if  any  shall 
he  payahle  to  the  iiiortiraLice  as  his  interest  may  appeal',  the 
inort'_'au-ee  may  sue  in  his  own  name  without  .joiniiiy  the 
niortLiaiidr  is  a  .pn'stion  which  has  heen  much  discussed.  The 
wei;;lil   of  authority  in  Ontario  is  in   favour  of  the  view  that 


Oi)    Milcliell   V.   Cit,!   of   1,(111(1(111   A.ssurancc  Co..   IXSS,   1.'.  ()..\.R. 

2r,i',  ill  p.  L'Tft. 

(«)   Cli.tt  V.  Traders  Hank  of  riinada,  1!mi9.  VJ  O.L.R.  "4, 

ill)   Caldwell   V,   Stadaeona  Fire  and    Life   Insuranc  Co.,  1SS3, 

11   Can.  SCR,  liU':    vf.  McQueen  v.  Phd-nix  MiUaal   Fire  Insurance 

Co.,  ISSa.  4  Can.  S.C.R.  fidn. 

(q)  A.s  lo  ilic  effect  of  a  "iiiongaj-'e  clause"  in  a  polic.v.  see 
S'JTl,  infni. 

('■)  Livlne.stone  v.  Western  As.surance  Co.,  ISCS,  14  Gr.  461,  16 
Gr.  ft;  Chlshotn  v.  Provincial  Insurance  Co..  1S(!!I.  20  U.C.C.P.  11; 
Mllrhell  v.  Ciiv  of  I»ndon  Assurance  Co.,  1SS8,  IS  O.A.R.  262; 
Hasleiu  v.  K(iii|ty  Fire  Insurance  Co.  1004.  s  O.L.R.  216. 
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the  iniMtLraircu  iiim\-  iiiMiiitiiiii  tin-  actidii.  As  ;ii;;iiiist  tlif  iihjcc- 
tiiiii  tliMt  llic  ciintrMct  is  Itotxvccii  tlii'  iiiNiircr  iind  tlic  inort- 
•,';i'_'or  Miiil  that  i1k'  iiinrttra'^'t'c.  Iiciiiu-  a  straiijzci'  to  tlu'  contract, 
is  lint  ciilitlnl  to  sue  ii|iiiii  it.  the  clause  in  i;,it's!ioii  bcini,'  a 
nu'iM  ilircotinii  and  autliority  to  the  .osmii'I-  to  pay  tlio  mort- 
^a^roc  instead  ot'  llie  iiiortL'aiZoi-  is),  it  lias  lieen  held  that  the 
pfVeet  of  the  issue  of  the  poliey  lo  the  rnortiiafioi'  with  the  loss, 
if  any,  [layahlo  to  the  mortirau'*'''  as  his  interest  may  appear,  is 
to  create  tlie  relation  of  trustee  and  cestui  ijin  Inist  itetwepn 
the  mortirairo-  anil  tli"  niortLiatree.  The  suhjcet  of  the  trust 
is  the  riirht  to  receive  the  money  jiayable  under  the  poliey 
and  to  sue  for  it.  an<l  this  riuht  iii.iv  lie  exei-cised  hy  the 
morlir.'i'.'ee  in  his  capacity  as  iisliii  ijiii  trust,  at  least  to  tlie 
extent  of  his  interest  'Ik  In  some  of  the  eases  where  tlie 
policies  were  riot  under  se.al,  (  niphasis  was  laid  on  this  faet, 
but  it  would  >.eem  that  the  alisence  of  a  seal  would  not  assist 
a  third  party  in  an  action  upon  a  contiact  lo  which  he  was  not 
a  parly,  and  that  the  picseiice  of  a  seal  wduld  not  disentitle 
the  third  piirty  from  suini.'  if  the  effect  of  the  contract  was  to 
Constitute  him  a  ((sliii  ijiii    trust   {in. 


(v^  Sii  .MiuhiOl  V.  (■il>  <il'  l.iiii(i(Pii  .\ssiuancc  Co..  ISSK,  15 
O.A.K    :'<;l'.  at  |i.  L'7t. 

(/I  Miiclic  11  V.  I'ilv  of  I.oiHldii  .\ssiiranci>  Co..  ISSS,  15  ()..\.R. 
2fiL'.  \vh<  i(  till  larliip  aiiihoriiirs  ar.'  (liscuss.il:  Hasli'lii  v.  Kqiilty 
Fire  hisuiaiue  Co.  Hull.  K  O.Mt.  ^iff.  l^iidlaw  v.  Hartford  Fire 
Iri.«iiriinc,  Co..  line,  lu  A.I,.I{,  7.  L'H  Ii.L.R  L'2!«.  .\s  lo  thi-  ri-ht  of 
a  I 'Still  ijnf  trust  to  enforce  a  covenant  iiiadi'  with  his  tnislce,  soo 
also  chapter  2",  ArtKin  on  the  Corcnunt.  §22S. 

(II)  .MItolicll  V.  City  of  l^indiin  Assiiranc"  Co.  was  followed  in 
Ai;riinlinral  Sa\itiys  and  Loan  Co.  v.  lavirpool,  etc..  Instirancr  Co., 
]!»ol.  "  ().l..lt.  rjT.  reversid.  wiihoiit  any  decision  :is  to  llir  rif;lit  of 
thi'  tiiori;.'a2ci'  to  siH'  in  liis  own  nanii'.  "^  Can.  S.C.R.  HI.  It  is 
pointed  out  in  Z  O.L.K.  at  p.  i:it;,  that  the  policy  thotieh  by  deed  was 
not  a  died  inti-r  imrtrs  hut  a  deed  poll  iijion  wliich  anyone  named 
in  it  inijiht  sill'.  In  this  case  there  wa.s  al.«o  a  "mort(jaHe  clause,"  as 
to   vvliich    si'<>  8^*74    intra. 
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111  a  .\nv;i  Scotia  ojise  a  pulicy  luit  under  sfiil  ('(iiilaincd 
till'  I'ullowiii-  piovislnii:  --Loss,  if  iiii\ ,  i>uvaijk'  to  tlie  order 
of  I'.tn-  [{rush,  if  cliiimcd  within  sixty  days  after  proof,  his 
interest  therein  beins,'  iis  inort-ras^'ce,"  and  it  ajiiiearinir  that 
the  |ioli<-y  was  obtained  by  the  mortsrajzor  in  imrsiianee  of  a 
eovmaiit  entered  into  by  him  with  Brush,  tliat  he  should 
insure  in  the  name  and  for  the  lienefit  of  Brush,  it  was  lield 
that  tlie  mort'^a-jee  was  entitled  to  sue  on  tlie  poliey  in  liis 
own  iianio  (c). 

In  KnvHand  it  las  been  held  that  a  covenant  on  the  part 
of  ilie  nioit'_'af,'or  to  insure,  nothing  beiiifr  siiid  as  to  tlie  appli- 
eaticjii  "f  the  insurance  money,  docs  not  confer  upon  the 
ninrlL-auec  any  riirlit  to  the  money  in  the  event  of  tlie  baiiiv- 
riititcy  iif  the  mortirafjor  (ici.  hut  in  Ontario  it  has  been  iield 
lliat  a  covenant  to  insure  in  the  form  i)rovided  by  ti-e  Short 
Forms  of  .\lorti:,iires  Acl  t.r)  operates  as  an  e(iuital)!e  ass'un- 
meiit  of  the  insurance  when  elVcctcd  (  i/).  If  tlicre  is  neither 
a  co\eiiaiit  to  ihsuiv  noi'  a  pi'ovisiiJii  that  tlie  money  in  case 
of  h.ss  shall  be  payable  to  the  uioit'rairee.  the  inort-ayee  has 
no  claim  to  money  arisin>r  from  insurance  effecied  by  the 
moityavor   (;). 

Where  .■III  owner  of  jiropcrty  effects  insurance  thereon  and 
silb.seipiently  mortfrajies  the  property,  assi^Miiiitr  the  imlicy  to 
the  mort^Miive,  the  insurance  company  cannot  by  arr.iii-vment 
with  the  mortira'jee  without  the  knowledu:e  or  consent  of  the 
mort'ja','or  caiu-el  the  insurance.  The  mortizauor  imtwith- 
standiny  the  assiijiimcnt  continues  to  be  the  peiMjn  assured 
within  the  meanin','  of  the  Insurance  Act,  and  the  policy 
cannot   be  cjuiciHid  unless  miticc  in  wi'itini,'  is  served   upon 

(e)    Ilnisli  V.  .KtiKi  Insiuance  (d..  1SH4,  1  Old.   (N.S.)   4."i!). 
(")    1^'cs  V.  WliHtlcy,  ISOi;.  I,.I{.  :■  K(|.   ItlJ. 
(T)    See  griTC.  siipni. 

(.'/)   Greet  V.  Citizens  Insurance  Co.,  ISSO,  5  0..\  H.  iVifi.  afliriiiinK 
27  Gr.  IJl:  Goldip  v.  liank  of  Hamilton.  i;<uO,  27  O.A.U.  <;iy. 
(?)    .^!l^er  \.  Ti-.v.  liJOrt,  L-il  O.L.lC.  77,  iil   pii..   '.m,  '.i\. 
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tile  MNMind  ,'iiii|  till'  iiiicainid  imitioii  nl'  the  prfiiiiniii  is  paiil 
tn  li!iii  ,-is  ri'i|iiirtMl  ii\    tlic  staliitc   [in. 

Willie  till'  iiiipi  tiiaL'iif  Mini  llii'  liuirtt.';ii.'('t'  cfl'cc'  s('|i:irMti! 
iiiNiiraiHTS  (111  llicir  rcspn-tivc  iiiliTrsts  with  ilit'tcrclil  ccmi- 
|).uili's.  aiiil  till'  iiidltu.i'irr  ii|hiii  a  liiss  iii'ciirrili'j  scltli's  rlic 
aiiiiiiliit  ..r  ihr  Inss  uilli  llic  ciiiiiiialiN  il.>illiiiu'  him.  tliis  srttl"- 
iiii'iil  r\in  tliiHiirh  the  iiKirl^aiior  iiiii\'  jissi'iit  In  it.  ilms  luit 
I'liiistitiitc  an  cstdpiiol  imainst  the  mortsiasroi'  in  favciiir  ct'  the 
iiihiT  iiisiliaiiiT  <'iiiii|'aii\  .  anil  the  iiKirtiraiini'  "'..iv  iic\  ril  liclcss 
i-l.iim  |ia\nii'iit   iiiiiltr  his  policy   (^"l. 

A  -.taiutni'v  i-iiiiilitiiiii  ill  (liitariii  pi'ii\iiU's  that  if  the  pro- 
pi  v\\  iiiMircil  is  assiu'iu'il  without  the  written  piTiiiissiou  ot' 
tlu'  ci'Miiiaiiv  till'  pnlii->  shall  thrrrlix  lici-iniii'  voul.  This,  how- 
•  ■\ir.  appliis  iiiilv  to  all  assiuiiiiiciit  of  tlir  propi  rt  v  aiiil  not 
to  an  assiLiiiiiicnl  of  tai'  polii'V  iiiiari'oiiipanii'il  li.\"  a  transfer 
of  iiw  iii'i'ship  of  till'  |iroprrty   1 1  i . 

If  a  iimi  luil:.;!',!  pi.  ]iiit>  jv  in>ui('i|  ill  lllr  liaiilc  of  tile 
iiim  IiiaLior.  willi  loss,  if  an\'.  payalilr  to  ihi'  iiiortijajicc  as  his 
intnisi  iii,i\  appear,  ami  a  liss  oeeiirs,  the  sui'pllls  in^ilianee 
liiomv.  after  pa.\  iiieiit  of  the  iiiortu'a'-'ec's  elaiiii.  In  lniiL''s  to 
the  iiiiiili^a'jnr  liy  virtue  of  his  eoiili-aet  with  the  iiiMiier.  ami 
iiol  liy  \ir;uc  nf  any  iililiuiiiiuii  of  the  iiiort'^auee  to  aeeoiint 
in  eoiiitv  to  the  iiioiiu.i-jiir.  It  f.illows  iherefore  that  the 
liiorl'jajer  is  not  entitle,!  to  invoke  the  iloetnne  of  eoiisoliila- 
tion  of  iiioriiia'ji  s  so  'is  to  inalile  hiiii  to  apply  the  siiiplils  on 
aeeoiilit  of  an  oMTilue  iiiorlijaue  lielil  by  him  ilpoii  ot  luo- 
p|-opelly    I  il) . 


■^- 


('/)  .Miiiiiiw  V.  Laiuasliire  Insiiriilue  Co..  ISfl!!.  2«  0..\.R.  l~?,. 
(Il)  I'rittie  V  ('iinnictUiit  Fire  Inpiiranre  Co  .  IHfHi,  2"  0..\.R.  l-ift. 
(i)    .Mil'liilliiis  \.   l,iiii(lon   .Miiliial  Fire   Ins.  Co.,   IWit;.  L'o  ()..\.R. 

('/)    Re  Ininii   .\ssuraiui    Co..  1893.  L'3  O.R.  627.     See  cliaiiter  9. 

Cinisnluiii/niil    intti    T'irkltitJ,    i)S2. 
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■  ■'111.   Mniii/df/i   ,  hills,   ill  iiisiinniii  pul'nii. 

Ill  th|.  , •,,>,.  ,,f  insiii-jincr  dr.ctcd  hy  m  iiiniti;iiii<ir  ii|><hi 
iiinrlo:i..'i.|  [in.iMMty  it  is  m.u  ;i  cnMiiiioii  |.r;icti(T  in  CjilKi.!,! 
'"  '"^"•'  ill  "■■  'I'  ■:'-ll  I"  ll.c  |„.r  V  ;i  S(,.,.;il|..,|  ' '  iiinri  u,-|-c 
H.-Hiv,--   s;,|-,.i,uai-,|i,,n'   til,.    „in,in,.m        ji^ainst    the   ,h,ii-rr   of 

Illr  |inl;,.\  l.rill-aVnl.llMJ  1 1  \  ill,'  art  r,|-  ,,  J,.,.t  of  t  llO  lllort  iril-or. 
•■|':'l  loiil'ciriiiv  lltHiii  the  ilisiiivf  tjir  i-iujit  to  l.r  siiIm  nMali'd  ..  ) 
ti.  tlic  litjlits  ,'iikI  si'ciifiiirs  of  the  inoi-tirii^'tr  in  -he  .vi-iit 
"f  tlic  iiisinvr  I'iiiiliiiiii:  llint  the  policy  is  ;ivoi.lc.|  iiv  iojiiilist 
tile  iiiiiitL;ai.-i.:'. 

'•''i'     ''"I  111    "•'   MiortuML-'f   i-l;iilsc  ,i.|(i|ili'.|    by    Tile   Caii.-iiliaii 
Kiiv   riidrru  i-ilcis'   .\s>oi'iati<iii   is  as   follows: 

''"'i'-'    11"  •       .     It    is   Iirnliy    provided    and   .Wi-rA    iliat 

this  iiiMiniiKv.  as  to  'li,  int. Test  ol  tlii.  inortKaiif.'S  only  (lin'rin. 
shall  not  li,-  invalidatrd  hy  any  act  oi  m  uil.  it  of  thi.  niortMaKOf  or 
owner  ol  the  propiriy  insiirrd,  nor  l,y  tl„.  oicupalion  of  the  pr.-nils.-s 
li'i-  imriiosrs  iHor,.  Iitizardoiis  than  ate  pmnitlt-d  hy  this  policy. 

li  IS  fintlier  provided  and  a-re.  d  that  th.^  luormaKees  shall  at 
one,  notify  said  eom|iany  of  non^oeeiiiKiiion  or  vactmcy  for  over 
ihinv  da.vs,  or  of  an>  elianue  of  ounersliiii  or  inerea.sed  hazard  that 
shall  eoiiir  to  111.  ir  Uiiow  led,i;e:  and  that  ..vi-ry  incn^ase  of  hazard, 
lint  iirriiiitted  hy  th.'  poliey  lo  tiie  in(iri.ua;;or  or  owner,  shall  he 
paid  h.v  the  luortua^ees  on  reasonahle  demand  fr.  :.i  the  dat.  siieh 
ha/.ard  existed,  aeeordin.u  lo  the  estahlislod  scale  of  rales,  for  ihe 
use  of  stich  inerea.sed  hazard  diinni;  th,.  eontinuance  of  this  in- 
surance. 

Il  i^-  al^()  furtlHr  i.rcAid.d  and  ;ii;re,.d  that  whenever  the  com- 
pany .'.hall  pay  the  iiiori,i;a;;ees  any  sum  for  loss  under  this  policv, 
and  shall  elaiiii  th;,l  as  to  th,-  iiMini^a.^or  or  owner  no  liahilitv  then- 
tor  exi„e,|.  i,  shall  at  on.',,  he  leiJally  siihrosated  lo  all  rights  of  the 
iiiortpaji'.s  tinder  al,  the  s.ciinties  held  as  eo.lateral  to  the  inort- 
ua^e  d.'M.  lo  th,'  eM.nt  of  such  payment.  ,)r.  at  its  option  the 
fompany  may  pay  to  the  mori^a«,'es  th.'  wliol..  principal  d.i,'  or  lo 
ur..w  dii.'  on  the  morma^e.  with  inl.'r.st,  and  shall  lh,.r,.„pon  n^civo 
■I  lull  assii;nnienl  and  transfer  of  the  morti;au,'.  and  all  other 
.•^ecuiiths  held  as  c.dlateral  to  th,.  morf^aue  d.hf.  hii.  no  snch 
snhroiiali.m  shall  impair  Ih..  ri^h.s  of  th,'  niorma;;ees  to  recov,.r 
th.'  full  iitiioiint  of  tlu'lr  claim. 


{•)    .\s   lo   Ihe  ii;;iii    ol   sulir.)i;a.tion.  se.-  also   S:!7.',,    infni. 
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li  l^  .iImi  I  rilii  ;.r(i\i(lr(l  anil  auiii  d  ihiil  in  Itif  event  of  llie 
s;ii(l  |M()|ieri>  In  inu  liirilier  insiir.rt  wiiti  lliis  or  any  other  oti'u-e.  ini 
betiail  lit  tile  owner  or  iiioriL;a'-ees,  the  eomiiaiiy.  rxi'ept  silt'h  lehii' 
Insuraiiir  win  ii  maile  liy  lli.  iiiorfja'-iir  or  oumr  i;|iall  prove  invalid, 
.shall  iiii!>  lie  lialih'  lor  a  ratealile  |ir(i|iot  i  ion  of  aii>  loss  or  (lainai;e 
sustained. 

At  the  reqiiesl  of  the  assured,  ihe  loss,  if  any,  under  this  poliey 
is  hereliy  niade  payalile  to  -  as      -  -  interest  may  appear,  siibjeet 

to  tile  condiiions  of  the  alio\e  mortua;:!'  clause, 

.Miifttr.'ILTecs  a|i|ilieil  I'll!'  .-i  |iiil;e\  iif  itislll  aliee  to  lie  is^ueil 
in  the  iiiiiiii'  dl'  tlif  iiiniiiiairiir.  Tlic  pdlic.v  was  so  issiieil  in 
the  name  nt'  llic  inni'luaLiiir,  lii>^,  if  aii\.  [la.valiie  In  tlu'  iinul- 
JiML-'ees.  ailil  siili.jeel  tna  llliill  LTa  Lie  eiailso.  Tin'  lilemiiiiilN  Were 
paiil  liy  the  ill  ir!!.r,'ii;nr,  A  tire  iiecilfreil  ami  the  'iisiifancc 
r(iiii|iaii,\'  |iai<l  the  lunrtijau'ces  tlic  aiiioiliil  of  the  jMilicy.  Tlio 
liiiiilL'au:iif  elaiiiieil  to  have  the  nmrtirao'c  'li,schari;eil  as  lieiiiir 
satistieil  hy  the  insiiraiiee  iiinney:  tlie  iiisuraiiee  (•oiiiiiaiiy 
(•laiiiieil  that  the  iii(iiti.'aLriir  I'm'  eertain  iTasniis  hail  I'dil'eiled 
liny  claiiii  iiinlef  the  ]ii)li('y,  tliat  iiotwittistainliiitr  that  no 
lialiility  existeil  on  its  [lari  tn  the  iiiorte;aoor  it  had  ]iaiil  the 
ilisnranee  liiiiney  111  tiie  niiirtiiJlL'ees  iiiinli  the  eiiliilitioii  that  it 
shdiihl  li(>  suhrdiratcil  tn  the  ri;^lits  of  the  iiidrltraoee.s  as  pio- 
videil  li\  the  iiiortiraue  elaiise.  and  that  it  was  entitled  tn  an 
assiL'iiiiient  df  the  nioi-toatre.  It  was  held  that  as  the  insiiraiiee 
edni|i:in.\  had  failed  tn  shew  any  i;iiod  defeni-e  as  a!,'aiiisr  the 
niiiileai.'iif,  it  was  tint  entitled  td  repayment  nf  the  muney  i,i 
tn  he  siiliriiijattHl  to  the  riirhts  of  the  liidrt'.ratree.  and  that  tlie 
insuiani-e  elTeeled  liy  the  niortnauee.  was  effeeted  for  the 
benelit  of  the  iiioitK'ak'or.  the  [laytiieiit  eon.se(nieiitl,\  eiiiirini; 
to  the  lienefit  of  the  latter  if '.  In  other  words,  the  insiiianee 
Companv  s  riirlil  In  siihroiralidn  depends  updii  the  validity  of 
its  defeiii'e  as  airaitist  the  limit ir;ii;or. 


(f)  Itiill  V.  North  Rritish  Canadian  Investment  Co..  ISSS.  i'> 
O  .\.U.  1-1,  aflirnied.  ]SS!i,  IS  Can.  S.C.R.  tlltT.  Cameron,  S.  C.  Cus.  1. 
In  tlie  Suiireme  Cotirt  of  Caiiada  Taseliereaii  and  Cvvynne.  J,J.,  ox- 
pressed  tlie  opinion  that  the  interest  of  the  mortsajiees  was  tlie  same 
ah  if  iln>   Were  a.s.sij;nei  s  of  a  imlicy  ,ffi(,-.d  witr.  the  mortBasor, 
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An  iiiMirer  cniitlcl  to  siilini-iJition  miiy  recover  trcm  the 
assniv.I  i„.i  niily  the  amount  of  nny  compensation  or  the  value 
of  any  l.en,.fil  rceeivcl  by  the  assurc.l  in  exees.s  of  his  actual 
loss.  I.Mt  also  the  full  value  of  any  rijrht.s  or  reniclics  a-ainst 
Ihi.'.l  persons  which  have  been  renounce!  by  the  assure.l  an.l 
to  uhich,  but  for  such  niumeiation.  the  insurer  wonl.i  have 
be<'n  entitled  to  be  subrojjrated   ia). 

The  ninrt-aife  clause  ,|„es  not  eflect  a  new  insurance  in 
favour  of  the  ni(u-t}rai;ee.  The  insurer  thereby  afirees  with 
the  m.ul-a-ce  that  to  the  extent  of  the  m-u-t-a-ce-s  interest 
the  insurance  uijl  ,,,,1  be  invalidated  by  any  future  act  or  negli- 
f?..M(v  nf  th.'  inortu'ai-'<u'.  but  the  insurer  is  not  debarred  from 
settinu-  u[i  that  the  insiuance  was  procure,!  by  fraud  and 
tlu'icfore  void  tih  initio  (h) . 

It  has  been  said  that  the  m.rtjrafre  elause  constitutes  a 
contract  I)etween  tb<'  insinan.'e  I'onipany  and  the  niort«af,'ee, 
and  that  ennse<iuently  the  mortfrau'ee's  ri^'ht  to  sue  upon  the 
p.ilicy  without  joiniiij;  the  morl-a-jror  d(,es  not  rest  solely  upon 
the  clause  providin-  that  the  loss,  if  any,  shall  be  payable  to 
the  mortuau'ee  as  his  interest  may  appear  {/),  The  case  in 
which  this  opinion  was  expressed  wa.s  revei-sed  on  appeal  on 
the  ground  that  in  ai  ^  event  the  mort'^'a^e  clause  did  not 
pi'oteet  the  nioituMuv.  ..-ainst  the  eon.sequcnee  of  mi,sstafe- 
tnenls  lua.h-  by  the  inort-a-nr  in  the  aiiplication  for  the  insur- 
ance, .Such  niisstatements  I'end.Mcd  the  oriirinal  insurance 
void,  and  a  subse.pu  i!t  renewal  by  way  of  renewal  receipt  was 
likewise  a  nullity  (./). 


(y)  West  of  i:n:;lan(l  Fire  Insurance  Co.  v  Ksaacs  ri8'»71  1 
Q.B,  226.  •    I     ■    J 

(li)  Oninhnn  Seciu-ities  Co.  v.  Canada  Fire  and  Mutual  Insur- 
anoc  Co.,   18H2,  1   O.R.    lt)4. 

(I)  A>;rlcultural  Saving's  and  Loan  Co.  v.  Liverpool,  etc  Insur- 
ance Co.,  IftOl.  3  O  L.R.  127,  at  I..  HI,  See  |373,  .uipra.  as  to  effect 
of  the  last  mentioned  <  "lause. 

(/)  Liverpool  and  London  and  Olnhe  Insurance  Co  v  Agricul- 
tural, etc,  Co,,  1H03,  33  Can,  S.C.R.  94. 
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5:?".").  Ins\iriinrf.  in  tin   name  of  tin   mfirlnufirr. 

A  iiim-t'rai.'rc,  iin|iMiil  \(ti<l<ir  or  (jtlici'  ixMsixi  liiniiii.'  a 
limited  interest  in  property  iniiy  efl'eef  insurance  either  (1) 
on  liis  own  interest  merely,  or  (2)  on  liis  own  interest  as  well 
as  the  interests  of  all  other  pprsons  in  the  property.  For 
instanee.  a  inortirau'ie  iiim\  effect  insurance  either  (  1  I  on  his 
interest  as  morttraircc.  or  (2)  on  the  i)ropeity  as  a  whole. 
ineluiliiiu'  the  cipiity  of  rerleniption.  In  order  liiat  the  insur- 
ance effected  by  a  niortfjrapce  should  cover  I  he  property  as  a 
whole  {(M  the  111  oil  trainee  nitisf  have  intendeil  to  insure  the 
interest  of  the  inortiranor  as  well  as  his  own,  and  (h)  the 
r'olic\  must  not  by  its  terms  he  limited  to  the  iuortira!.'ee's 
interest  in  llw  property.  I'ritin'i  fiuit  the  insurance  is  in- 
tended to  cover  the  property  as  a  whole,  but  the  amount  of 
the  pniinum  !iia.\  make  ,  '■  ar  that  the  risk  is  more  limited. 
If  oni.\-  the  morti,'airee  s  rest  is  insured,  the  moitt.'ai.'ee  is 

entitled  to  receive  onl,\-  the  amount  to  which  he  is  damnitied, 
whereas  if  the  prop.Tty  as  a  wliole  is  insured,  he  is  entitled  to 
receive  the  whole  aniount  of  the  damaire  to  the  propert.\  to 
the  extent  of  the  insurance,  holdin;,'  the  surplus  over  and 
nbii\e  his  own  loss  t'or  the  iiiortfiaLror  (/,). 

It  a  iiiorti,'ai.'ee  insui'es  the  morti:a^'ed  property  out  of  his 
own  funds  without  ha\iiiu;an.\  rij.'!)!  under  the  iiiortu'airc  deed 
orothcruise  to  recover  the  premium  fi'om  the  iiiortirairor.  the 
insurance  is  for  the  benefit  of  the  iiiortyaLree  alone,  and  in  the 
even*  of  hiss  hi'  is  entitled  to  reeeivi^  the  amount  of  the  policy 
without  L'ixiiiL'  credit  tlierefor  upon  tlu>  nioritriiire  (/i,  that  is, 

(A)  Kcefcr  v,  I'luenix  Insurance  Co,,  l!ml.  :!]  Can.  S.  C.R.  114, 
at  pp  IIS.  119,  (nujiini;  from  Castellain  v,  I're.slon.  lss3,  11  Q.B.n. 
."so,  at  p.  VJH.  and  InKiirancc  Co.  v.  I'pdeeraff,  1S5S,  21  I'enn.  ",13, 
at  p.  .'il'ft. 

(0  Rii.'isell  V.  Robertson,  IS.'ifl,  1  \J.C.  ("hy.  Ch.  72;  Dobson  v. 
I.»ind,  1K:"0.  S  Hare  216;    Kinp  v.  Stale  Mutual  Fire  Insurance  C"o., 

nr.i.  .;i  Ma.ss.  i. 
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ho  ...,•,>   hul.l  the  n.,„„.y  as  svruniy  {,„■  ,,a.v,n..nt  „f  ,h ort- 

Katr(?  .Ii'lit  (ill). 

A  .-..ntia.-f  of  (i,v  insiir.MHT.  |,k,.  a  ..n„ln„.i  „f  ,„„rm,. 
'nsurann..  is  a  ..,.„t ran  ol'  n„l,.,unil.v,  a,„l  „f  i,„l.,„M,t v  „nl v. 
••1.1,1  thr  Mssm-,.,!.  in  ,.as,.  „f  a  |„.s  av'anisl  .vlii,.),  Il„.  |„,|„.v  |,as 
'"•'■"    "'■"l<-   is  .ntitl.-.l   t„  |„.   fully   in,l,„niifi,.,i    l.ul    k   inv.-r 

'■'"'""I  '"  I"'  "i"io  than  fully  in.|,.niMiMr,|.     o, {  ,1,, ,.. 

l.in.'s.-Hln,,t,.,|in  |-,iK..urnril„.  insuivriM  or.jrr  to  ,„•,.,  mt  th,- 

assinv  I   fr„„,   ,,..M.v..,inu' v   than   a    full    i. nwHtv   is  ihi. 

<lo..trnM.ofsul.m...a,i,.n.  if  an  uuf.ai.l  v.n.inr  ,„•  a  nuulua-i.e 
».M.ivs  his   ,n„.,vst    in   p,„|„.rty   an,l   upon   a   Inss. ......unm- 

" '""     ""■    """■'^•■'^■-     ■"■'M.7,    a,. I     il-     hr     al'.rrwanls     ,v 

iTivrs  th.-  puirhas,.    |,ri.-..  .„•  liu.  ,uort..ra„,.  „, ,    ,„  ,,„.  ,..,^,, 

"'•■'•    '"■■  "'""""  ''"•'i<'"  ""  .■i'--uunt  „|-  th..  insuran.-.',  he  is 

''"''■'■  '"  """  iMsuirr  for  an  an.,n.,.t  .H,„al  to  tho  iustnan.-e 
""""■>  .-..riv,.,!  In  him.  iKvaus,.  he  is  nut  .,,tit!e,l  t.,  he  ,„ore 
than  fully  iii.lemiiified  («). 

S...  if  n  n.ortu^•,.^M^  aft.r  the  oeetureiiee  ..f  ,li,„,a-e  insuitnl 
a;:.Mi.st,  is  ,.ai,|  l,y  the  muv\^^i<r„v.  the  ni..,t-aM'e  is  not  entitled 
to  fe-.n,.,.  f,.,„„  the  iiisui-er  upon  a  po!i->  .-oveiinir  his  inteiest 
"lily,  heeause  he  has  n,.t  heen  da.nnilie.l  If.  on  the  other 
I'.ind.  th,.  morfj.M,.^ee  ohiains  payment  of  the  nhoie  amount  ..f 
the  morlfra^-e  .lel.t  from  the  insu.vr,  M,e  insurer  is  ..ntitle.l  to 

'•''  ^"'"■"^""'•'1  t..  the  rio;!,,,  ,„■  ,„,.  ,.,.„.,,,,  ,„„|  i,  ,,,„i„,.,,  ,^^ 

.'1  transf,.,'  of  the  mort-airee's  seeurities  (oi.  There  ran.  how- 
ever,  he  ,.„  ri-ht  of  suhroirali,,,,  unl,.ss  the  mort-a-ee's  elaim 
is  wholly  satisfied    (p). 


(Ill)   So,'  also  S376,  infra. 
38.;  li"'    '•'""'"""  '■   ''■"'■"'""•  1^^"    "   QBD.  380.  ,.s,,..,.ially  at   pp. 

(")  CasliHain  v.  Pn-ston.  1X83.  11  Q.R.D.  380.-  Sn.iih  v.  Coh.m- 
ila  Insurane,.  Co..  isr,],  17  P,.„n.  253;  Klr.s  v.  Stat.  .Mat,,;.)  Fir- 
In.suiaui-.-  Co.,  1851.  t,i  Mass.  1. 

(I>)   National  Fire  In.snrance  Co.  v.  Mcl^iren.  ISSfi.  12  O.R.  682. 


-    :5fc 


7L'i;  CIlAI'TKIt     WMV      IMliK     l.\S(l!\MK. 

Till'  r.isf  111'  ivMi  piTMiiis  c'lTrctiiii;,  in  clil'ltiiiit  iiisuiiiiice 
(•iim|iiini('s,  iiiMiiriiiirc  ni'  the  sjiiiif  iiruiu  rl\  in  iliftfrciit  rinlits 
liiis  Im'imi  --lalcil  lliils  I  (/  I  : 

"Wlii'ii'  (lilTi  Tiiii  iM  r'Mi?i^  insiin  ilic  same  |pro|iiri.v  in  risinot 
of  (iitTi  riiii  liuhis  llu  >  rii.iy  Im  diviclid  liilo  Hvo  classi  ».  ll  iiiuy  be 
Ilia'  III.'  iiiiiTi'i  lit  til.  iwo  li.iwicn  111. ill  iiiuki  s  ii|i  ilir  wliolr  pro- 
lurii.  as  ill  111!  caHi  of  a  ii  iiaiil  for  lit.'  ami  n  iiiaimlfniian.  'riit-n 
If  1  ,iili  Insiii'is.  alUiiiULli  111.  »  may  ii-.-  vkiiUs  apliannlly  iiiKiiiiri); 
till-  wliiili'  [•ni|i.  ii>,  >.  I  ilii>  wiiiilil  iiiiu.i-  frnlii  tliiir  iispri'tivc 
insuranri.  niiiipaiurs  iln  \alni  nl  ih.  ir  ouii  miiriMs  lux)  of  loiirse 
Itiiisr  valiKs  addi  ll  uiu.ihi  r  uimld  iiiak.-  up  ih.'  valiu-  of  ili..  whole 
priiprrly.  Tli.i.  fur.,  ii  umilil  mn  P..  a  las.-  .  iilii'r  of  siilii(ii;alion 
or  rimtrltiiiiioii.  In  raus..  Hi.  Inss  would  li.'  dividrd  lutwiTU  the  two 
coiiipanlfs  In  priipnrliiiii  tu  iln  iniiti  sIn  which  llic  rif-l"  rlive  |»>r- 
sons  assured  had  iii  ihi  propiriy.  I!iii  llun  llii  r.  may  be  cases 
where,  alilioimh  two  diifen  in  persons  iiisiinit  in  respeci  of  different 
rlslits.  each  of  lliem  can  ricov.r  ilie  wlioli  ,  as  in  the  case  of  a 
niiiriyauor  and  iiiortKafzee.  Hiu  wliireMi-  ihai  Is  ih.'  ease  it  will 
necessarily  follow  that  one  of  tliesi  iwo  has  a  remedy  over  a;rainst 
fhi.  oiher,  bicaiisi  th.  same  iiroperiy  cannol  in  yalue  lieloiii;  at  the 
Bam.'  time  to  two  .ill,  rent  persons.  F;ach  of  iln  iii  may  haye  an 
Inii  rest  which  entiths  :.  iii  to  insure  for  the  full  xaliie.  Ii.'cause  in 
certain  events,  for  instance,  If  the  other  person  became  insolvent,  it 
may  b..  hi.  would  lose  the  full  value  of  the  imiperty.  and  thcreiore 
would  have  in  law  an  Insurable  Interest:  but  vi  t  it  must  be  that  if 
each  recover  the  full  value  ol  llie  pro|.erty  rnuii  their  respective 
ofllris  with  whom  they  Insure,  :m..  citliee  must  havi  a  remedy  af;ainst 
the  oilier.  I  think  wherever  that  is  the  case  tin  company  which  ',,is 
Insiind  the  p.  rsoii  who  has  tlie  remedy  over  smceids  to  his  rl.uht 
of  r.  ini'dy  over,  ami  ilu  ii  II   is  a  case  of  siiliriii;ation." 


i^i\  1 
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§-Hti.   A /iiihiiil I'll!  ,if  iiisiirniiii    iiiiiiiru. 

'I  Is  pniviiliil  liy  llie  .Miirtu'anes  .\.-t.  |{.S  (  I.  1!tlt,  ,..  1|'J, 
s.  IP.  .MS  i'dlliiws : 

ti  (I)  Ml  moll,  y  |.a,\alili  lo  a  mori-a'-iir  on  :.n  insurance  of 
th,'  ninrl.j:iL-ed  proin-rt.v.  ilieliidmL..  eflects.  whiiii,  allix.d  to  i  he 
friih.iid  er  not,  b.  iii^  or  foriiiin-'  '  iri  Ih.'reof.  shall,  if  the  mort- 
Ka'^i .    so  r.  inin  s.  be  am. lied  l.y  uurtu^i:  ..r  in  makum  sood  the 

loss  or  di.!ii:i^e  in  resin  it  of  whien  Ihr  mini.  >    is  received. 

('/I  N'orih  liritisli  and  .M.rcaiiiile  Insur.inci  Co.  v  London. 
|,.v.  ri-i.'.'  .  !:i!  <;;!•!!:■  iia  aram-!'  Cii..  ;-TT,  C  i'h.ii.  ":;:■  a:  ;  ;.  r,:,:;,  ;,Ni. 
Mellish,   1,.,I, 


ZS' 
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<im;y. 
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C)  Wlihoiii  pr.  Jtidlc..  to  any  ol.llKullim  u,  tti..  lontr.irv  iiiiiiosca 
by  hitt  ,.r  by  spooliil  fotilnirt  a  mioiIkuk'-  t.iay  r.  (lulr.  tliiU  all 
iiK.n.y  r.nurd  on  an  iiiHiiranr.  of  !h,  iii.,ii(;ai:.  .1  proi..riy  i,p 
appli.d  ,n  or  towanls  ili..  dimliaru.  of  ili..  moiiry  dii.'  iindor  his 
niortnaci'. 


Tills  M'.'liirM  uas  (PiiL'iiially  pii'^scil  in  l.ssd  (ri,  ami  wan 
tiasnl  (III  the  Hii./lisli  < 'oiivcn  ai-   iiivf  Act,  |SS|   (.<). 

Siili-s.  I  is  practically  ilccLiratoi y  vi  the  iiii.rl'^a^'ci-'s  nu'lit 
iiiplcr  ihc  Kiiirlisli  statute,  |4  (i.  ;i.  c.  7^,  n..w  citd  as  tli,. 
Fires  |>rc\ciiiinii  (Mctropnlisi  .\.'i,  i;7<  -/i.  s.  ,s:!.  i„nncr|y 
ill  I'.ircc  in  Oiitaiin  (ir.  It  mxcs  the  m,,iti,'a-ee  tli-  risiht. 
wlicr.'  iliMll.ilice  is.r..  ■.,!  le  II./  iii(,rt'ra-i.r.  e\eli  uherelheiv 
is  IK.  cdvenant  on  the  part   d'  the  m.-rtuM'/cr  ti.  di'  a 

co\,.Maiit  to  insure  merely  hut  nut  to  assiL'ii  the  p.  v.  u> 
re.piire  the  money  t.i  he  applied  ill  making'  f;o,Ml  the  loss  or 
liaiuaLre  ( i  ). 

^"''■^-  -  " '''  i''  "M  the  MiciHuaL'ee  :i  lieu   ri'.'ht,  iiaiiiel\,  the 

nilllt  to  ■Tcfpiire  that  all  tiioiiey  re.  eivi'.l  on  an  insurance  of 
the  iiiortw-'.  .1  property  J.o  api.lie,!  in  or  fouards  the  discharge 
of  the  monev-  due  un.ler  his  iri.Mte;it'e.  "  The  unrds  ••without 
prejudie.'  !o  iiiiy  oil! iuMt inn  h,  tin-  ennii-ary  iiiip,,se,l  l.y  law" 
''■'^''  i't'oliai.i^  I(.>|  tlirjr  siiihilieaiiee  -  ii.-e  the  statute  14 
<i.  :!    c  7S.  s    s:!,  ccase.l  to  he  in  torce.     The  words  ■•special 


(r)    I'.  V.  c.  L'O. 

.••')  II  .V  ir>  Vici..  c.  II.  Tile  I  :au.se  in  Ih,  Knu'lisli  Matiite  Is 
found  in  conn.Ttion  uiili  varioii.'-  siiecial  provisions  as  lo  ilie 
niori.i:ai;e,.s  power  to  insiirr.  win,l,  were  siitistiiiit.d  for  Uird  Cran- 
wortir.s    \ci    (ls>;o).  I'S  4.-  I'l  V.  e.  11,-,.     ,■<,.,-  To-',  isii,,ni. 

(M  s,  .  Ill  !,■  (Jiiicke's  Tnisis,  Pf.lliluore  v.  Quicki  .  |]!mi,s|  1  C'll. 
SS7:   Siiinoii    i     lluwd.n,   IIM-I   _■  Cli,    111, 

(II)  Thi.';  htaiiiie.  coiiiiimnly  nf.rred  to  as  tli.  .Metropolitan 
liiiiidm,  .\ct.  was  lo'd  lo  1..-  in  luree  in  Oniario.  Stinson  v.  P(  n- 
nocii,  ls,;s.  11  cr.  r,.il;  Carr  v.  Fire  .X.'^.siiran.v  .\ssoriaiion,  1SS7,  14 
on.  1S7.  I!.\  ilir  (»nt:u-io  Insuran..  .Vet.  iSvT.  50  V.  e  .'li,  s.  154,  It 
was  proviil.d  iliai  tlie  statute  should  not  "h,  d.vnud  to  lie  in  force 
V.  itti  recard  to  propcTly  In  this   I'rii\  iiice." 

('•;  iMiaoiMi,-,  X.  i-iaiiiilton  rrovidi'ni  and  Loan  Soeielv.  ls,'ll,  ig 
O.A.H,  :!17,  at  p|).  ns  t  :',.-,.',, 


ir 
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cunlij!'!"  iiir.-iii  :i  s|M'ci;il  cunt iMi-1  rcliitiiiir  to  the  iiisiu'Miici' 
(((•1.  Till'  siili-scctiiiii  |ir('suiiL:ililv  rclVrs  t(i  iiisiliiiiicc  iiiom'.v 
ri'(ii\cil  li>  llic  iiiiii'tL;,ii;iir.  I'nr  iii>  sl.itulni'v  piovisimi  vmis 
ni'i'cii'il  ,i>  U\  iiHilify  r('C('i\  1(1  li\    tin'  iiiniti2;i'j:ri'   I  .i' I . 

r''('  mil!  t'^iiu'ci'  is  nut  ;il  1'Im  i"\  wi'limit  the  cciiscnt  ni'  th«' 
lllii|t'^,ili(ir  til  .•IcccliM-.-itr  till'  tiniis  111'  li.i\  nicllt  ninlrr  tlir  Mliill 
i;:iur  li>  ii|i|'l.\  inir  lti<'  inMinincr  monrx  in  |i,i\Micnt  i.t'  in-.t;il- 
Mirnts  111'  |irinri|i;il  lU'  intrrrvt  iinl  yvl  ihii'.  Imt  lir  u\;t}  ^i|'|il.'' 
it  ill  ]i;i>niriit  (it'  iiMTiluc  in^t.-ilii'ii'nts  i  i/ 1 .  ( »n  tlic  ntlici 
linnil,  Mllijri-I  tn  .-I  li|'ii\  ;-.iiin  in  the  nuil'ttliliir  In  tlh'  cunt  i:il>  , 
lie  still  li.-'s  till'  rielit.  wliicli  lie  li:i(l  liet'iirc  the  piis^iiiL;  nl'  tlic 
st;itl|te,  tn  llnlil  lllc  MlnneV  MS  lii'  lleM  tile  |Hilie\,  as  ei  il  I;!  1  cral  iir 
aiiiiJ!  JiiiKil  -ecili'itv  I'ur  lllc  iiiiirli;:iL'C  ddit.  ainl  lie  is  not  ImiiiihI 
ti  apply  It  tiuMiiils  pa,\Micnt  111'  eitlier  pi-iiicipal  or  interest 
ii\  el'illlc    I  ;  ). 


t        I 


"Now  ilie  Act  dins  mil  in'iil'.  s^  iii  iiilcrfcir  uiili  aiiv  ri^lii  ilie 
niiiriuayee  had  ilierclofdre  pnssix.scd  lo  deal  wiili  ilic  iirorceds  of 
tile  ii<ilic>  uliin  tile  niormaue  iiidiiey  was  iiverdue.  He  was  not 
roiiipc'lled  1(1  apply  it  at  all.  iir  if  lie  did  aiMily  it  lie  mi!;lil  a|ilily 
it  ill  such  a  way  ;is  lo  presrtvi-  tlie  full  lieiielit  of  liis  contract.  The 
new  riulil  of  option  which  is  L:ivi  ii  to  him  must.  I  think.  In-  con- 
sidcii  d  as  one  ciintrolllm;  any  fi;;ht  which,  ilie  mort,i;a:;or  iiii.^hl 
nihil  wise  ha\c  had  to  diric:  the  disposition  of  the  insiifanci'  re- 
cei\id  hy  or  paid  into  the  hands  of  the  moituauii>  li.forr  the 
lii(iriL;a;;e  delii  hecoiiies  dia-.  in  el'fi'ci  the  option  uivcn  hy  the  sec- 
tion is  I  ithi  r  1(1  ha\e  Pie  money  applied  in  rchiiildinf;  or  to  ha\e 
it  at  once  aiipliid  in  reducing  the  dilii  secured  liy  iln'  mortfiai^c  If 
the  laiiif  o|itioii  is  not  exercised  the  money  remains  in  the  mort- 
s;ai;ee's  hands  (in  Ihose  oases  in  which  he  has  had.  ii|iart  froni  tin- 
sttiiiiie.    lii,'    iiiilii    to   iiiiivi-    it)    as   it    would    have   done    Ij.fore    the 


("  )    IK  (l..\.I{.  at   p.  ":.:,. 

t  I  )    IS  o,.\,l!.  at  p.  :!i:s. 

{Ill    Corham    v.    KinL:M(in.    issli.    IT   O.li.    \"2. 

(?)  Kdmoiids  V.  Hatuilion  I'rinideni  and  Loan  Society.  IMil.  is 
l).\l!  !IT.  reveisin;;  the  Jiidmiieni  of  the  (Jiieen's  Meiicli  Khlsioii 
on  this  iioiiii.  I'l  (I  li.  <;77,  and  di.saiiprovilii;  of  Corhiini  v.  Kin.usloii, 
18S!<,  17  O.K.  4oL',  in  so  far  as  it  may  f)<>  su|i|iosed  to  have  decided 
that  the  mortiiaKee  wtus  hound  to  apply  the  insurance  money  on 
principal  and  Interest  as  they  maliired. 


:>«Li 
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Act.  Mu\  siilijicl  to  whaiiv,!-  liulu.s  or  int.rrsis  the  parli.s  by  law 
r.'spKiivclj  had  tliiTcin.  and  iiil.r  ,ih<i  to  thi.  riulit  of  llir  luorluau.  r 
to  luak.-  siidi  appiicMiion  of  it  as  lie  iiii;;ht  di'tm  proper  to  ilw 
payimnt  ritlirr  of  iiriii.ipal  or  of  intir.st.  or  of  both,  ov.rdtir,  or 
to  iiiakr  no  apiiliralion  of  it  if  ]»■  slioiilo  dcfiii  it  nioiv  advisable 
for  till  se<uiity  of  his  coiuiint  not  to  adopt  that  course,  but  to 
re(|iiii.  the  iiiortL;:a'.(ir  to  make  bis  i.a.viiients  in  accordance  with 
his  e^ixenants."  (a) 

It  lllc  li|ii|ti;,iiiec  rccci\e.s  the  ilislli  alli-c  lipincy  lieliire  the 
tillh  apliiiililed  I'lif  |iii\liie|it  nf  ijio  liliiiiey  stclllVil  liy  tlic 
ll]ii|-|?.l'.:c  ill-  is  Clltitlrd.  lleMTtlll  less,  tii  t  lie  Jllleresl  uillldlll 
.•lli.ltelJIellt    ifiK 

"Hi'  may  k(>ep  the  insiiranct'  money  by  him.  and  sue  for  arrears, 
or  distrain  for  them,  if  he  has  that  power,  or  be  may  at  his  option 
apply  tile  whole  or  pan  of  the  insurance  money  to  tlie  arrears.  It 
is  |iart  of  his  secnriiy.  and  whenevi  r  there  is  default  he  may  resort 
to  it,  or  be  tiiay  resort  to  liis  i>ersonal  or  other  remedies.  Of  course 
as  soon  as  the  debt  is  reduced  to  an  e<|iiality  with  the  insurance 
money  in  liis  hands  he  must  tipjily  the  latter  pin  Imitn  from  time  to 
lime  to  siibsetnicntly  mattirin;;  pa.\ments.  It  htirdly  needs  to  be 
added  that  a  niort.t:ai;ee  retainin.i;  insurance  money  in  his  hands  as 
security  for  future  ptiyments  is  accountable  for  any  profit  he  makes 
with  it.  and  that  he  oiisht  not  to  leave  it  lyin;;  idle,  bat  oiii;ht.  if 
possible,  to  concur  «iih  the  motti;a;ior  in  some  prohiable  way  of 
la.vini;  it  out."   ((  ) 

III  \ic\v  (if  the  (Icliiiiiiiiii  nf  ' ' 'innrtMiiiie  "  in  tile  .Mtirtiram-s 
Act  as  iiicliKJitii,'  "aii\  eliaii;i-  mi  aii.v  |)fii|i('fly  I'nr  st'ctifiiii;' 
iiiiiiii'v  or  in(iiii'v"s  wnilh"  i  (/ 1 .  it  h;is  liecii  liei.l  tliat  s.  (i  itf 
till'  sttltlltc  is  a|>|ilical)lc  tn  llie  ease  iil'  ilisiii'aiiec  flTecteii  liy  a 
pili-cliascf  lit'  laml  with  loss,  il'  ati\.  payalilc  to  lite  vendors. 
Tlici-rroii'.  when  tile  Iiiiildiiiirs  on  |lii>  land  arc  dcstroved  hy 
tire,  till'  vendors  arc  ciititlt'd  to  the  security  of  the  insuraiu'c 
money,  .just  as  lii't'ort'  the  lire  they  vvoro  oiititlcd  to  the  scciiritv 


in)  Kdmonda  v.  Han.'lton  Provident  and  Loan  Society.  ISfU.  18 
O  .\.i;    :!tT.  at  p.  ?,'u.  Osier,  .1   \ 

(/))    IS  O.A.U.  at  p.  ."..'iti;   Austin  v.  Story,  IM,:!,  10  Cr.  ?,iH\. 

(<■)    IS  O.A.H.  at  p.  :!<;7.  .Maclennan.  J. A, 

0/1  I!  s.O,  Hill.  c.  112.  s,  L'.  See  chapter  1.  I iilroilmtori/.  St, 
note  ( II) . 
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of  tlio  biiiUliii'.'s,  liiit  tln-v  iirc  nut  i-iititlcd  to  apply  the  iiisiir- 
aiice  money  in  i)a\nient  of  iiistulimiitis  of  tlic  inirehase  money 
not  yet  due  (i  ). 

.Moi'ti.'iii!e(l  |)ro|>eity  was  insured  in  the  name  of  the  mort- 
jratror  with  loss  payable  liistly  to  the  tii'st  mortt^a-iee  and 
secondly  to  the  second  iiioittrajzee  as  tlieir  interests  mij^ht  ap- 
pear. The  liist  moi-tu'ai;ee  having?  received  insurance  money 
api)Iied  it  on  the  (ir.st  niortiratrc  and  subsequently  sold  the 
property  under  power  of  sale.  It  was  held  that  the  insurance 
nmney  was  properly  ai)plied.  the  effect  beintr  to  rciluee  the 
first  ninrtLMtre  f<ir  the  lienelit  of  execution  creditors  iiiter- 
metliate  between  I  lie  two  niortirau'es,  and  that  there  was  no 
case  for  iiiarshallini;  of  two  funds  as  between  the  two  mort- 
^_'a'_'ees  {/). 

I'lider  a  contract  with  the  ownc"  of  a  mill  and  machinery 
which  was  subject  to  three  niort  races'  (the  second  and  third 
M  faxdin-  of  tli(>  same  ninri'j-auces  i  each  eontaininu  a  coven- 
;int  to  insnrc\  the  iilaintifl's  tdok  nut  the  luachinei'v,  replac'un 
it  with  new  ni.icliiiury.  icsci  vinu' a  lien  thereon  for  the  balance 
I'l'  tile  [irice,  the  lien  aL;i'eeiiient  providini;'  that  the  mill-owner 
sliiiuM  iiisuie  iIm  iiiaciruieiy  \'iif  tile  plaintiffs'  benelit.  Before 
aii,\  I'uithei'  insurance  was  el'l'ected  the  mill  and  machinery 
wei'e  c|i-^lr(iy(ii  li\  lire.  It  was  held  tip<in  the  evidence,  that 
the  second  Miciil uai-'ees  had  consented  to  the  purchase  of  the 
new  iiiachinery  upon  the  terms  specitii'd.  and,  as  a  result  of 
that  litidin'_'.  that  the  plaiiitilVs  were  entitled,  subject  to  the 
first  iniirt'.ia'_'ee's  claim,  to  ii.ixnu'nt  of  the  insuraiK-e  money 
nil  file  iiiachiiierx  aiiil  to  be  ^iibroiiatcd  to  the  first  mortirauree's 
riLilils  a'j.iiiist  file  land  tn  tlic  cNteiit  to  wliii'h  that  insurani'e 
niniiex    was  exhausted  by  him   (7). 


('  )  Seiiii  \.  ciiiiiii.iii.  1''is,  1:;  O.I, I!.  i:!ii.  11  H.I-.R.  L'li. 

(f\    Midland    l-oaii   ,ind   Sa\ini;s  Co.   v.   Gmltit,    IfUfi,   3(">   O.I..R. 

]c,:v  :!<!  II  l,.R.  .'i2. 

.':;••   <;n!,ii,.  V,  Hank  of  U;!;M!',!r.n,  V'<^'^.  11  0  A  R.  fill 
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Thk  Short  Forms  of  .MortgahivS  Act. 

5:581.  Sliort  I'ornis  i)rovi<k'il  by  statiito,  p.  7:J1. 

§:!82.  ScJu-fhilc  A,  p.  T.V2. 

§:5H;5.  Hchcdule  B.  p.  7:!.i. 

§384.  Implied  covenants,  p.  7:W. 


§381.  Short  forms  provided  b;/  slalute. 
K'.SO.  1!»14,  c  117,  pimide.s  as  follows: 


1. 
s. 


Tills  Acf  niiiy  be  cil.ii  us  Tlir  Short  Forms  of  Mortydijt.s  Act. 
In  this  Act, 

(a)    "Lund-   shall    include   freehold   tenements   and    h.r.'dlta- 
iiii  nts,  whether  corporeal  or  incorporeal,  and   an.v   undi- 
vided part  or  share  therein; 
(h)  "Party  and  "Parties'  shall  include  a  body  poliiic  or  cor- 
porate as  Well  as  an  individual. 
3.— (1)  Where  a  nujrtKase  of  land,  made  according  to  the  form 
set  forlh   in   Schedule  A,  or  any  other   niortsuBe  of  land   expres.sed 
to  be  UKule  in  pursuance  of  tliis  Act,  or  referring  thereto,  contains 
any  of  t'u.  forms  of  words  contained  in  Column  One  of  Schedule  B, 
and  distinguished  by  any  number  therein,  such  inortsaKe  shall  have 
the  same  effect  as  if  it  contained  (he  form  of  words  in  Coluuin  Two 
of  Schedule  I!,  distinguished  by  the  same  number  as  is  annexed  to 
'orm  of  «„rds  used  in  such  mortMage:   but  it  sliali  not  be  necea- 
1  any  such  morlsajie  to  insert  any  such  nuiuber. 
.')   Wliere  a  blank  occurs  in  any  of  the  forms  in  folnnm  Two, 
form  shall  be  read  as  if  it  were  filled  in  with  the  word.s  which 
ly  the  place  of  the  blank  in  tlie  cores|iondins  form  in  Column 
One. 

4.--(1)  Parties  who  u.si.  .iny  of  the  forms  In  the  lirst  column 
of  Schedule  n  may  substitute  for  the  words  "Monga^-or"  or  ".Mort- 
sagee,"  iiny  name  or  other  desiKnation;  and  In  everv  nioh  cas,.  cor- 
responding substitutions  shall  b<.  taken  to  he  made  in  the  correspond- 
ing forms  in  the  second  column. 

(2)  Suel,  parties  nuiy  substitute  the  feminine  g.  ud(  r  for  the 
musculinr-.  or  thi>  plural  number  for  iIk  singular,  In  any  of  the 
forms  in  the  first  column:  and  con.sponding  changes  shai:  "he  inRen 
to  he  luade  in  tile  correspoiuling  tonus  in  the  second  column. 


■■<:i 


>i' 


7:!l'     (  mai'tki!  xnw    siioirr  kohms  ok  moutcaces. 

C.)  Such  imrliis  iiuiy  iniroiliirc  inio  or  iinnix  to  ;ui.v  of  llir 
forms  in  tlii'  tirst  coliniiii  :im>  .xi-mss  i\c(  plions  from  or  ollirr  cx- 
incss  inMlitUations  llirrcor  n  sprcf  !\i'l>  :  ;m(l  llir  likr  cxciiMions  or 
(|ii;ilili(;itii>ns  sluill  he  liikili  lo  h.  maih'  from  or  in  tin-  corrcsiioiKi- 
in---  fiiriMs  in  ilu-  si-cond  cohnnn   ('/>. 

3.  Any  snch  luonuii-r  or  pan  of  siicli  mor!L;iim'.  uhicli  fails 
lo  lalv.  iffi'ct  li>  \irlur  of  lliis  Ac!  ^hall  n«\  n-ihili  j^s  tic  ;s  .ffcciual 
lo  liinil  ilic  parliis  iln  rcto.  as  if  iliis   A<i   liail   not   liccn   pass,  d. 

It  is  proviilcl  li>  t!ic  I. ami  Titles  Act.  i;.S.(»,  1!(14.  c  V2i'>. 
s.  :'il.  m;Ii-s.  ■_'.  as  Inllows : 

;tl.  ( J »  Where  a  cliarue,  uhetlor  or  not  nruler  seal,  is  ex- 
pressed lo  lie  made  in  piirs\iance  of  Tin  slmil  l-'ai  ihk  of  Muilfinn's 
All.  or  refers  tlKreio,  and  contains  any  form  of  words  contained 
in  clauses  niimhered  1.  L'.  :!.  7.  S.  1.'.  II.  ITi  or  It;  of  Column  One  of 
Scheilnle  I!  to  that  .\cl.  uleihir  exiiressed  in  the  lirsl  or  third 
person,  such  words  shall  ha\e  the  same  meaninn  and  cITccl  as  the 
words  under  tlu-  corres|pondin^  iiuiuh.'r  in  Column  Two  in  that 
schedule:    and   the   pro\isions  of  thai    Act   shiill   apply   lo  the  cliar.m'. 

I'fovisiiill  is  made  li,\  the  Land  'I'itles  Acts  in  lurce  in  Sas- 
katclicwiin,  Alliofta  and  the  Nuitliwcst  'rerfitories  I'or  tlic  tisc 
of  sliuft  I'liMiis  III' ciixeiiatits  i /i  > .  lull  tile  ianeiiaiic  nl' the  t'oiins 
is  ffoinicntly  inaii|ii(i|iiiatc  lo  iiinrtL'ayvs  under  tlic  land  litlt-s 
s,\steiii   u  ). 

5:!s2.  N(  In, I  III,  A. 

Schedule   A   \i,  the  Short    l-'cirnis  of   .M(iiti:ii;.'(>s  Act    is  as 

t'nlli.us; 

l-'dltM  III-  MulMt;  \(,i:. 
This  Inileniiirc,  nuide  the  day  of 

oni-  thousand  and  nine  hundred  and  .  in  piirsuaiue  of  77ie 

S),'jrt  I'liiiii.s  ,,f  Miiit'/iiii,  •i  .\,l.   helween    (Inr,    iii\irt   III,    ninii,.\  uf 

('/)    .\s  to  the  care  wliich  slioiild  I xercised  in  iiiiikiiiK  ctianpcs 

in  the  short  forms,  see  chapter  :il.  .s.//e  iiii,!,,  l'„i,,r  „f  s,il,\  S335. 
As  to  the  op.ratroii  of  ilie  siatule,  see  also  an  article  hy  A.  K. 
O'.Miara  in  i:;  c.r,.T.  :','>  (  Keh  .  is;i;;). 

(Ii)  Sask.  slaiiites.  11)17  i  :'nd  sess.).  c  IS.  s,  lii5:  Alia,  stalules, 
HMin,  c.  Jt.  s.  7h:    li.S.C.   liiiii;.  c.   110.  s.  111!!. 

<•  !   TSiui::.  The  Ca,ii;idian  Tr.rnns  Syjiieio.  p.  :;fl7. 
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vnrlus  ,n„l  rr,„„!..  ,f  „„,,).  \V,l„,..ss...l,.  il,a,  i„  c-onsidrrMtion 
"  ^f  lawful  nioiipy  of  Cunada.  now  |,aid  bv  the  said 

n.ori.ai;..,.  u,  tl„.  said  M,..i-,«a«or.  tlu-  nTrip,  w|„.r,.o:  "is  h.r.by 
H<knowl,d.,.d.  tl,..  said  „,„rt,uaj:or  dot!,  ^-rant  and  n,»,t«a.,.  unto 
Hi.'  said  <u„rma.,...,  |,is  hcirs.  ,.x,Tm.,rs,  adininisirators  and  assigns 
for  ever  all   (imirrls) . 

(H,n-    ,,i.srrl   i„„,-.s„.s.    ,„n,i,i„l.s    .,;■    otiir,    ,,n,n.,lnn.i.) 
In   vM.n.ss  wl„.n..,t   .!,.■  said   parties   hrrHo  haw  I,,,. unto  s,.( 
Itiiir  luinds  and  seals. 

^_   ''''' ''i-''"'''    •^'•'    n.sp.rtii.L;   Short    Foi-ius  .,|'   Alnrlu'nws, 

2,  &  2S  \.  ,..  :!|.  |,,.|ss(.(l  in  lS(i4,  funt.-iiiicd  n  |.r<)\isi..ii  its  to 
wh.-it  w;is  iiif|ii,|,.,|  ill  a  ,.,,iivcyinic.'  of  laii.l  (J). 

§.!S:!.  Schrdiili  li. 

S,.li.-,h.i,.   I!,  t,.  til,.  Sli„rl    F.miis  ,,|-  Muvu^-.^s  Act    is  as 
fojldws :-  - 

•Ol.lMX   ONE  (OM'M.N  TWO 

'■     AikI      tlir      said      |Th..   corn  spondln.u'  extendtd   !.  rni   is  sit 
wife  of  liip  sail!  iiiorl-oul  in  <ha,>ter  IS.  Ih/inr  ami  Curt,  ^.u  ,,i  .\lf,it- 
frairor  hiMt'liy  hufs  liciw.f/"/  /,'/«</.  HTtij. 
(liiwor      ill      the     said 
lands, 

-•      I'l'KVldrd        lliis      ITli,.   nur.siiondini:   exirnd.d    form    is   set 
llioiliraoc    to    Im'    void  out    in    rliapier    i;i,    Ih.srlianir   „,     I.:  ,  ,,„rr,,. 

"11     t'il>  Illl'llt     Ot'  dill  r  .     S1SI   |. 

of  lau- 
flll  iiioiioy  of  (  anada. 
with  interest  at 
per  cent.,  as  folhius: 
and  taxes 
and  perfornianeo  o|' 
statute  lalioiir. 

:«.   The    saiil     iiiort       •■•  And  tlu^  said  mortua^'or  dotli  liirdiy.  for 

s:a'.Mr  eovenanls  with  liiint^ilf.  ins  li,.,rs.  .xecuiors  and  adinlnisirat- 

itu'  said   ninrtufau'ee.     <»s.  oovmau,.  proiuis.-  and  aj-T,.,.  10  and  witli 

the  said   nioi  inape,.,  his  heirs,  executors,  ad- 

iiiinisiraiors  and  a.ssif;ns,  in  manner  follow- 

ini;.  that   is  in  sav: 


(r/)   See  now  .s.   15  of  ,i„    (■on^evancin^  and    !^.-  ..f   i..-,.--. 
AC.  K.S.u,   if*U.  c.  10!..  rin.ued  in  chapter  1.  n,tn„I„.l..,u.  ir,. 
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COIXMN  ONE  COLUMN  TWO 

4.  'I'' at    tlie    iiioif-      [The  corrcspondtng  extended  form  iB  set 
jiau'iil'        ill     pay     the""'   '"  eluiiitcr  L'3,  Artion  on  /fte  Covrnant, 
uiiirti;a;ii'  iiiniicy  aiiiH---]- 
iiitciost.   and   (ibsorvo 
the  almvc  provisd. 

.").  That  the  innrl-  ■'  •^"'*  •''*'"■  ^^^^  ^^^  ^'•^''^  mortgagor,  at 
vracor  has  a  tioixl  titU'""'  •"'"•  "''  >'»'  -'''■''"n*-'  '""^  d.liv.iy  li.r.of, 
in  foo  simple  to  the 's.=»"'l  .'itand.s  solely,  rightfully  and  lawfully 
said  lands.  seized  of  a  good,  sure,  perfeei,  absolute  and 

indefeasil)le  estate  r  inheritance,  in  fee  sini- 
|ile.  of  and  in  the  lands,  tenements,  heredita- 
ments and  all  and  singular  other  the  prem- 
ises liereintierure  described,  with  ihi  ir  and 
every  of  their  appurtenances  and  of  and  in 
eviry  part  and  parcel  thereof  without  any 
manner  of  trusts,  reservations,  limitations, 
lunvisoes  or  conditions,  except  those  con- 
tained in  the  original  grant  thireof  from  the 
Crown  or  any  other  uuilter  or  thing  to  alter, 
charee.  clians;e,  encuiul)er  or  defeat  tl.e  same. 


ii. 
the 
the 
said 


And 
iL'ht 
aid  1 
iiiiii't 


jzasco. 


that  he  has  <"<■  And  also,  that  the  said  mortgagor  now 
to    coiueyhath  in  himself  good  right,  full  power  and 

ands  to  the  lawful  and  absolute  authority  to  convey  the 
.said  lands,  tenements.  In  reditaments,  and  all 
and  sini-Milar  other  the  premises  hereby  con- 
veyed or  hereinbefore  mentioned  or  Intended 
so  to  be,  with  their  and  every  of  their  ap- 
ptirtinanees  unto  the  said  mortgagee,  his 
heirs,  executors,  adtninistrators  and  assigns, 
in  manner  aforesaid,  and  according  to  the 
true  intent   and  meaning  of  these  presents. 

extended    form   is   set 
\(ti(in    for    Possission, 


7.    .\iid  that  "11  lie 

ITbe 

citresjionding 

fault    the    inoi'tiiairet' 

out     in 

cluiiiter    :;l'. 

shall    have   (inict    pos- 

SJH.]. 

scssidii     dt'     the     said 

lands. 

S.    l-'ieo      t'lDm 
eiieiiinlirances. 

!l.   .\iid      that 
said    iiiciftiiafror 


;,11  [Tiie  corresponding  extended  form  is  set 
out  in  chapter  22,  Action  for  Possrssion, 
S214.1. 

the      !'    And  also,  that  from  and  after  default 
^.jll  shall  happen  to  be  made  of  or  in  the  payment 


lie   stieh   further  "f  •'"•  s"'"!  •■^""'  "f  money  in  the  said  pro- 
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f.)i.iMN  om;.  (oi.i  mn-  two 

assurances  of  the  said  viso  mentioned,  or  the  iniensi  thereof,  or  any 
lailils  as  inav  l)p  re-  part  of  such  money  or  Interest  or  of  or  in 
n^'Slte.  I  he    (ioinsr,    obs.rvinf;,    performing,    fulfilling 

or  k.cpinp  of  some  one  or  more  of  the  pro- 
viKi(riis.    agreements    or    stipulations    in    the 
said     above   provi.so     pariieularly   set    forth, 
eoniriiry  to  the  true  intent  and  meaning  of 
llies(^  presents  and  of  the  said   i>roviso.  then 
and  in  every  such  case  the  said  mortgagor, 
his  heirs,  executors,  administrators  and    as- 
signs and  all  and  eviry  other  person  or  per- 
sons whosoever  having,  or  lawfully  claiming, 
or  who  shall  or  may  have  or  lawfully  claim 
any  estate,  right,  title,  Interest  or  trust  of, 
in.  to  or  out  of  the  lands,  tenements,  heredita- 
ments   and    premises    hereby      conveyed    or 
mentioned  or  intended  so  to  be,  with  the  ap- 
purtenances or  any  part  thereof,  by,  from, 
under  or  in  trust  for  him  the  .said  mortgagor, 
his   heirs,   executors,   administrators   or    as- 
signs shall  and  will  from  time  to  time,  and 
at   all   times  I  hereafter,  at   the  proper  costs 
and  charges  of  the  said  mortgagee,  his  heirs, 
executors,  adiuinistralors,  and  assigns,  make, 
do.  suffer  and  execute,  or  cause  or  procure 
to  l)e  made,  done,  suffered  and  executed,  all 
and  every  such  further  and  other  reasonable 
act   or  acts,  deed  or  deeds,  devices,  convey- 
ances, and  assurances  in  the  law  for  the  fur- 
ther, better  and  more  perfi'ctly  and  absolute- 
ly  conveying   and   assuring   the   said   lands, 
tenements,  henditaments  and  premisis.  with 
the  appurtenances,  unto  thi>  said  mortgagee. 
Ills     heirs,    executors,    administrators     and 
assiyiis     ;s     by     \\u-     said     mortgagee,     his 
heirs,     exccuiois.       administrators     or     as- 
signs, or  Ins  or  their  counsel  learned  In  the 
law  shall  or  may  be  iMwfully  and  reasonal)ly 
devised,  advis.d.  or  reipiin^.  but  so  as  no 
person  w  bo  shall  be  required  to  make  or  exe- 
cute such  assurances  shall  be  compelled,  for 
llie   making  or   executing  thertKjf,  to  go  or 
travel  from  his  usual  place  of  abode. 


1 

1 

i 


1 


i'% 


\ 


1  IIM'TKK   WXV.     SHOUT   |((I(.\1S  (iK    \1(  )KT(;A(  IK- 


( 

III. 

M 

l( 

.   A 

I.I 

SJlill 

irii 

nil 

1 11-1 11 

.Is 

< 

h.IV 

lll.l 

■y. 

,-n|,i 

•s    t 

<  1 

111,- 

r\i 

111 

llinll 

L'.'!".'!'!'. 

N    (INK 


that 


t()l,l  Nt.N     two 
I"    And  also,  iliai   llir  said   iiiiiili;aiii)r.  Ills 


"a"iif  will '"■'■'«•  <x«'<ii'<ir'<.  adiiiiiilsHiiiius.  and  assiuns 
"til"'  title '''>■'"  •'"•'  "'"■  ""1";*''  priviiurd  liy  lir.'  <>r 
,ill,,,,.|.;it,.,l  iUfSiialilr  arcid.nl,  from  liiii,-  lu  iiiio'.  and 
ami  alliiW"  '>!'  """■'*  li'-r.  alHv,  ai  lli.'  i-..|n.  >'  and 
If  nia.lc  at '"'"l"'"  ''"="**  ''"'I  fliaru' s  in  llir  la«  .'f  liw 
■ic  lit'  llic'^-'"'  niortya^i'.',  liis  licirs.  i\. ciilors,  adniinis- 
lialors.  or  assigns  at  any  trial  or  In  arin.;  in 
any  anion  or  olli.  rwis.-  as  occasion  ^llall  r.'- 
iliilrc.  prodiici'  all,  .m  ry  or  any  dtttl,  mslru- 
nuiil  or  wniint;  li.r.undrr  written  for  tli.' 
maniffstulioii,  dcf.nci-  and  support  of  the  .s- 
tat.',  title  and  possession  of  the  said  iiiorl- 
^:a^.■.■,  his  heirs,  .x.ciitors,  administrators 
and  assiiiiis.  of.  in,  to  or  out  of  the  said  lands, 
tenriii.  nis,  li.Medilanients  and  preniis.s  hen- 
li.\  eonM  .Md  or  iii.ntionid  or  intended  so  to 
Im'.  and  at  tie  liki'  rei|iiest.  costs  and  charms 
sliall  ami  uill  iiiak.'  and  deliver,  or  cans.' 
or  iironire  to  Ix  mad.  and  d.linrid.  onto 
111.'  said  mormajii'e.  liis  heirs,  e.v.iniors,  ad- 
miiiisiraior.s  and  assiyns,  trii.-  and  atl.sted 
or  oilier  copies  or  ahstracts  of  the  same 
d. .  ds.  insiniiii.nts  and  writings  ris|..ciiv.  ly. 
iir  ati>  of  III. 111.  and  shall  and  will  p.riiiit 
ami  suffer  sueh  e.ipii  s  and  ahstracts  to  he 
.■\ai. limit  and  c.impar.  d  witli  tin  said  .iriu- 
ilia!  .1.  .  .Is  h.\  III.'  said  niort;;asee.  his  h.  irs. 
'Xi  I  liicirs.  adii.iiiisirators  and  assiuiis 


.\nil      that      til.'       11     And  also  that   Ih.    said  m(>rti;a',;or  liaili 

im.rlL'a'.li'i'     liMsn.it  at  any  lim.-  Iier.tofori'  mad.',  don.',  com- 

li,,  ii,-l   I..  I  Hi'Uiii-  mi"''<t.   e.veciit.'d.    or    wilfully    or    lin.iuini;ly 

I.'  s.ii.j   lamls.         siifr.r.il     any     act.     d.'ed.     matter    or    thing 

« hats.i.  v.r.    uli.r.  li>    or    hy    m.ans    wli.r.'of 

th.'    said    lamls.    l.-n.-iuenls,      h.r.diiaiii.  Ills, 

anil   pritiiis.  s  lier.  hy  conveyed  or  minii.m.d 

or  ini.nd.  d  so  I.)  1).'.  or  any  pan   .>r   i.arc.l 

till  r.'of.   are.    is   or   shall    or    may    li,     m    any 

wis.'   impiaili.'il.  chtirijed.  afficied  or  .  nciim 

h.r.  d  In  till"',  .sia".'  or  otherwise  h.iwso.'v.r 


12.    Aii.l     that      th.       I'lhe   corr.spondii-.u  .'M.nd.il   form   is  set 
sai.l     iii.irtL'au'.if     v.ill'ml    i"   chapt.r   :!l.   I'nr   Insiirnnn.   i:\',l\. 
iii--iire    the    !iii'h!i!!-s 
.ill    the   sai.l    Ian. Is   t.i 


II 

sai.l 
.1.1111' 
111  r  I 


yw.  .sr 


«i 


!i:!s:!    srnKin'MC  it. 
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•■I'M  .M\   i).\K 

llii':ui]niHit  ,,i'  not  li-ss 
lli.'lli 

"'     I'l"  ml     iii.iiifv  di" 
'  ■.•im.-hIm. 


COLIMN  TWO 


I  •  All.!  th..  sai.l  I  !.  And  rl,..  said  nion;,a!;or  hall,  .,l.a'<..d 
Minrtirai.nr  ,|,,ll,  ,-,..  r.m.s.d  and  f.,r  .v.r  ,,„i,„^  Hain,.  and  by 
l<'i.v  U,  I  „.  s:ii,|  inert- th.s,.  prist-nts  doth  r.l.as,.,  rrnils...  and  for 
yjii.'..'  .ill  Ins  •■I.I  mis  <v' r  finit  claim  iinio  the  said  niort>;a>;.f  his 
"[•"ll  the  sai,|  I.I M. Is  h.ira,  ..xpo.itors.  administra.ors  and  assigns 
M'lM«^'-t  to  th,.  said  all  and  all  mann.i  of  ri,;h.,  till,,  intrn'st' 
'"'"'■''*"•  '■'•^''"  "nrt  ri'iiiand  whatsorvr.  of.  unto  and 

out   of  th..  .said    lands,   t-n.-nnnts.   h.-rediia- 
iiifiiis.   h.ndiiaiii.nis  and   lirt-iiilsrs.  subject 
Mi.nilon.d.  or  InK  nd.d  so  to  h,..  and  ..v»-ry 
part   and   parr,  I   ih.r.of,   so  as  that   m.lther 
the  said  iiiorlKaKor,  his  h.'irs.  ,..\..cutors.  ad- 
luini.siralors  or  assigns,  shall  or  mav  at  any 
I  mi.,  h.r.aft.r  hav,..  claim,  i.ni.nd  to.  rhal- 
Itni:..  or  d.  niand  th,.  said  lands,  t.ti,  ni.nt.s 
li,nditam..ms   and    pr.iiil.s.s.   or   an.v      part 
'li.in.f.  in  any  luann.  r  houso,  v,  r.  sul.j..(.t  al- 
ways :„  III.,  sai.l  ah.»,.  i.roviso:    hut   th,.  .said 
iii-'Mu;i;;..,..  his  h.irs.  ...x.rutors.    adiuimstra- 
«>r>^  or  assigns,  in  r,.sp..ct  of  th..  .said  lands 
"I'lirs    an.l    pi.  luis.-s     hereby     ,.onv,.v..d      or 
iis   afor.said.   .-hall    li.ni...rorth    fop.^.r   here- 
ati.  r   1...  i.xon.rat.d   and   dis.hary.d   of  and 
fiori   all   ..laii.is    and    d..iuands     v  hai.so,  v. 
rthirh    th,.   said    iiiorl,ua,!;<.r.    his    li.'.rs   or 
si>;ns    miuht    or   could    hav,. 
nauliiai;,....   his  h..irs. 


as- 
iipoii  ihi.  .said 
.  xiciiiois.  adiuinlstra- 
i"i^  ,u-  .issiuns.  and  th,. 
'■11,  Ml.  Ills.  h.  r,<liiam.nts 
"I""  111,  ^aid  lanils.  t,- 
i:nii's  ami  pr,  ;uisi.f.. 


.said   lands.     Imc- 

and    pr.  iiiisi's,  or 

Kiui  tit:-,     h.r.dila- 


I 


14.  l'f.ivi.|,.,I  th„t  ITh,.  oortvspondin.  ..vtwul.-l  ,.,r,:,  is  sot 
1h,'  sii.l  iM.irtitau'.v  tin  out  m  rhapt,.r  :n.  .s•„^  „„,,,,  /.„„,,.  ,  ,  \.^ 
"I.'taull     ,if    paviiioiit  «:!:;i|.  '       ' 

f,ir 

in.i\   nil 
ipiti,.,.  |.|ii,.r 
nil    ami    li'asi'   nr   s(.|| 
till'   sail!    lands. 


.ijuse'l^o-i. 


\\ 


7;;^     1  11  \i''ri:i!  x.wv    simiiT  imums  hi-  MmricAi.Ks, 

CUl.IMN    UNI-  (lll.IMN    TWU. 

l."i.    |'i(i\  iili.l      tli.it      rriii-   CO,  )•  ■.pcmdini;   txtcini'il   form    is   Sfl 
tile     iiinil'u;iL'rc      ln.i>iiri    ill  ilii|.i.r  ":'..     \lUii>\i:,,,il  uiul   l>i\h' n.t. 
cr'>tr,iili      I'm-     :il':v,irs  s:;i;i  I, 
ciT  interest. 

Iti.    |'in\iilr.|       thiit       I'l'li'     iiiri' ^I'olKlin.:    <\iriii|i(|    liinu    is    st-l 
ill  .Irfiiiilt  nf  till'  |.,i>-   ""    •"   «!KiI.t.r    ■::■,.     \,l,;n   .;<    Ih,    (•,„•  ,i„„t. 
lllflil     III'    the     ililrlcst  S--i'i  |. 
IliTi'liy      •.mil  I'll       tlir 
liriliripiil     liil'i'li.v      >>i' 
clirnl       shall       liir.iliii- 
|.,|\:il.|.'. 

17     l'rii\  iiliil      tliat      I''"'"'   loi'i'Slionrtins;   ix'nul.d   fnriii   is   sri 
i„,,i|  , I,,, -.ml,    „,•,,.,;,,, It   in  .-liai.'.T  r.-.      \rl,:n     <■„■     /•.,«,«,.,„. 

iiii'i'.t     till-    iiiiii-tu'.i'-  ■i*-"l- 
shall  iiavc    ipiict     \<n-~. 
Mssiciii     lit'     till'     saiil 
lan.U. 

s:!^4.     I  III  jilii  il  I  "I'l  mi  Ills. 

It  IS  |ir,,\i.!r.|  ii\  till-  M.iit'.'airrs  .\i-t.  i{.S.n.  i:il4.  r.  W2. 
s.   7.  as  I'dlli.us: 

T.  'I'll. If  slKill.  in  ilii'  srMral  ras.s  in  il-.is  siciinn  im  nliiin<(l. 
hi-  droni' (I  lo  III'  iniliidril,  and  tlirrr  sliall  in  lliiisi'  srvnal  casis  In' 
iiiililied.  ( (iM'ii.iiiis  111  ilii'  I  iTicI  in  lliis  scriiiin  sialid.  Ii>  ItH'  ln'Tsiin 
<ir  liy  1  aril  iMi'sun  w  liii  i'i)ini'>s.  as  fai'  as  ri  uai'ds  lli.'  siiliji  <i  riiaiii  r 
or  sliaii'  ihrriiif  ■  \|irissi'd  In  In-  iiiiiMMil  Ijv  him  willi  ili.  iirrsiin. 
If  nil.'.  Ill  wliiiiii  ilii  ('iiiui->ani'i'  is  niailr.  or  villi  iIh'  inrsiins  joinily. 
if  iiiiM'i'  Ilian  iiiii-.  111  uliiim  ihi-  cinn  ■yanii'  is  madi  as  juiiu  iiiianis. 
nr  villi  '  .11  li  ot  '111'  p.  isiins.  if  iiiori'  llian  iiin'.  In  vlmm  llic  cnnvry- 
ami    Is  iiiadi-  as  n  lu'.nls  in  I'lii'iiinin,  ilial   is  to  say: 

t'l)  In  a  (oir.iyani.  In  uay  nt  miirii;a;;i'  llii'  folluwili^'  i.o\i  li.mis 
li>  Ml.'  I'lrsiai  vim  cunv.;  s.  and  is  i  x|ii'i'ssi<l  In  iiiim-y 
as  til  ii'liiril  ii«nri     iiaMiily.  nui'iianis, 

li)    l-'iH    |ia>iii.i;i   of  ilii    iu.ii'iL:a-:i-   miiii.  \    and    ii.t.nsi.  and 
olisirvani'i'    in    uiln  r    rispi'Cis    of    ilir    proviso    in    tlir 
iiiiin  uani'! 
(ii)    For   •.:iiii(l   tiili-: 
( iii )    I'or  ri-jlil   in  cnnv.  y: 
(i\  )    'I'hai.  on   difaiill.   ilir  laortuau.'i'  sliall   liavn  (|iili'l    pop- 

s.  ssliiii  nt  ilii'  land:   fri'i'  from  all  I'Mrumbrancis: 
(\  1    'i'!i:ii  ihi'  !!:nr! '.::i2tM'  v.  ill  .'Xi'i'i.!!!'  s'.:*'h  furih.ir  ussiiraiK't'S 
of  itii    said  lands  as  may  \y  niiiiisiii':   and 
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(vl)   Tlial   till'  iiioriuiiy'lr  liiis  done  no  act   lo  i  iiciniihir  iln' 
land  iiiiirtt;ii.u'i'd: 
aiMi.rdlim  111  the  forms  of  rovcnants  for  siioli  inirpos.  s  sci    forrli  In 
Siliidiilf  II  III  /  '■-    fih'irl  rnrnis  af  Mmliidii,  s  Ail,  fiiilijfct  lo  Ih.. 
visions  of  Dial   Act. 


Ih-  |H-0- 


(li)    In  a  roiiv.  yancr  liy  way  of  niort^-aci   of  leasehold  iiro|i.rty, 
thi'  followlni:  fnrtticr  roviiianls  liy  ilir   ;m  rson  wtio  <onv<ys 
and  is  I  xpnssi  d  to  ronvcy,  as  li.nriiiial  owmr.  luinnly. 
(I)   That    111.'   Iiiusi'  or  Krani   orcatinK  tlw  iirni   or  tstalc   for 
wliirh    111.'   land    Is    li.  Id    is.    at    tlip   tinn    of   rnnviyanof, 
a  Kood.  valid  and  cfririiial  h  asi'  or  crant  of  the  land  eon- 
vivi'd.  and  Is  In  full  forr^.  iinforfi  li.d.  and  iinsiirrciidiTPd, 
and  in   iiowlsf  Ihcoiiu'  void,  or  voidable,  and   that  all  the 
nnls   ris.rvid   by.  and  all   Ihf  covenants,   condllloiis  and 
ai,'ri'.'iiii  nts  coniaimd    In    I  he   liasp  or   (irani   and   on   tlif 
pan  of  llii'  lessee  or  craniee  and  llie  persons  d.  rivins  title 
under  him  to  hi    paid,  observed  and  pirfoniied.  have  been 
paid,  observed   and   performed   up  to  the     iiiu    of  convey- 
ance:   and  also 

(il)  Ttiai  the  person  so  conviyinir,  or  the  iiersons  derlvhiK 
title  under  him,  will  at  all  limes,  as  lon^  as  any  nu)ney 
remains  on  the  security  of  Hie  conveyance,  iiay.  oh.serve 
and  perform,  or  cause  to  be  paid,  obs.rvt'd  and  performed, 
all  the  rents  reserved  by,  ai.d  all  the  cov.nants,  conditions 
and  aKreeiiienl.s  contained  in  the  h  ;ise  or  pram  and  on  the 
nan  of  the  lessee  or  sraniee  and  the  persons  dirlvlnu  title 
under  him,  to  be  paid,  observed  and  performed,  and  will 
keep  the  JH  rson  lo  uhom  the  eiinveyance  is  made  and 
thos.  derivini;  title  under  him  ind.-mnltied  awiinsl  all 
actions,  proceeding's,  cost,s,  eharms,  damas;,  s,  claims  and 
demands,  if  any,  to  he  incurred  or  sustained  by  j.iui  or 
Ih,  111  by  reason  of  the  non  payment  of  such  rent,  or  the 
non-observance  or  non-|ierformance  of  such  covenants,  con- 
ditions and  ai;ieements.  or  any  of  them. 


8.     In  a  mortgage,  when    ii  ersons  than  one  an    e.ypnssed 

to  convey  as  uiort^aKors.  or  to  Join  .:s  covenantors,  the  impliiil  cov- 
enants  on  theii  part  shall  I...  deemed  to  be  Joint  and  several  cov 
enanis  by  them:  and  when,  there  are  mon.  tuorti;ai;.M.s  than  one  «hp 
implied  covenant  with  them  si  all  be  deem.d  to  be  a  covenant  with 
them  jointly  unless  the  amount  s.cund  is  expressed  to  be  secured 
to  Ih,  m  In  shares  or  distinct  sums:  In  which  latter  case  the  implied 
covenant  with  them  shall  be  deem.  .1  to  be  a  covenant  with  each 
sev.  laiiy  ,n  ie.-,i.eel  of  till-  Miaie  or  oisiinci  sum  secured  to  him. 


11 


It  i»  pi'DviiU'd  l)y  tlif  Liii.      In!- 
8.  31,  sub-8.  1,  and  h.  3'J.  a^  (•  ilu> 


i^Mtr 


IIOUT 


l!>;  ^  OK  MOIiTdAGKS. 


ll  Ih  iiNo  proviiini  by  tin  i  "1im>  .nifiiiif  mihI  l.iw  of  I'ro- 
pirly  Act.  1{,S,( ».  1!IU,  c  KUt,  s  '."J.  miI.s  I,  rhinsi'  k  i  iliut 
in  a  ooiiveyimcc  h\  a  iktmiii  v'  .  "in  *  :iih1  is  .•\pii»ii|  lo 
ooiivcy.  MS  miirtk.Mi;i'c.  tlici  si',.  !"■  i  iiilicil  ,i  M\cri  ii  on 
his  part  aujiinst  cmMiiiiliraricis      .1  il 


him 

U.S. I  ■■    I1»I4.  (•    IJti, 

ai.— (1)  Wber*'  a  rt'jilst"  r.  I   •!iii^i  rii'al*^  !    i  re  shall   be 

Implied  on  tho  part  of  tin-  r.  ki  'red  oHiiir,  at  Iht  timi'  of  rhe 
creation  of  the  cliarKi'.  his  heirs.  ..\i'Cuto!>-  iti  .'Imin! -'rato  s.  un- 
iess  there  Is  an  <ntry  on  the  ri'clnirr  :  i;.;lvlii,  the  i  ipll'  'lion, 
covenants  wih  tli'   feRislend  ownir  for  i-.n   ilme  I',   iii;  of  isir  diarge: 

(a)  To   pay   the   principal    sum   rharaid   and     ni     .st,   il    any, 
hereon  at  the  appoint! -I  lime  and  rate;   aif'     li  taJieB      ates. 

charses,  rents,  statute  lahoiir  or  oilu  r  imposi  ins  Ih'  r<  ofoti 
or  thereafter  Imposed  m  chaifd  on  tli^  l.md.  and  that  in 
case  of  difault  all  payim  iiis  made  l>y  tin  ottin  r  of  tin  charge 
may  he  added  to  the  principal  sum  and  1).  ai    interest; 

(b)  If  the  principal  sum  ■  :■  any  part  thereof  is  unttairt  at  th. 
appointed  line  lo  (lay  interest  half  > early  at  i  ■  ajpolnted 
rati-  on  so  tuticli  of  tin  [principal  <iiiii  »>  for  tin  'line  being 
remains  iiniiaid. 

;l'i.  Wiere  a  n  lister,  d  ehar;;i  Is  creat.d  on  an.\  I.  asi  old  land 
there  shall  br  implied  on  the  part  of  tin  registered  ...vner  of  .such 
leasehold  land,  al  tin  time  of  the  ireailon  of  th.-  charge,  his  hi  irs. 
executors,  and  administruiois.  unh  s>  iii.ri  \-  an  titr'.  on  the 
regisii-r  neaaiKini;  tin-  implKaiion.  clH.nallt^  «|||,  He  ..^si.  nd 
owinr  for  I         ini.-  Ixlnu  of  the  chari;c; 

(a)  That  the  registered  owner  of  such  l.asihold  land,  ai  the 
tltue  of  the  enatlon  of  the  eliaryc.  his  .•.xeruiors,  adminia- 
iraiors  or  a-.si(;n8  will  pay.  p<  rforiii  :ind  observe  tlu  rent, 
lovenants  and  conditions  hy  and  in  '■■■i-  reKistdrd  'casp 
reserved  and  contained,  and  on  the  iiari  of  the  less.-  i.i  be 
paid.  ■  .  rforiucil    ind  obseiv.d:   .ind 

(h)  Will  ki  cp  till  owner  of  tie  .urKi .  his  .ve(uu.rs,  ad  an- 
istrators  and  assigns  mdemnlhed  auaitisi  all  ad  ions  its, 
expi-nses  and  claims  on  account  ot  He  turn -payiient  •■'  tich 
ri-nt.  or  any  part  thereof  or  thi-  hre.n  li  ef  such  cm  nta 
or  conrtitionr:  e.r  any  of  t  :;;:;•, 


'li 
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mor.!:"' .r ',"    ":"  "^'"     ''"■"•'     "*"    "■    """""      ''«"'""'    'bo 

mor.L.or  ..    .u,,,,,,    .:,  i,.«s,.,>:    .,,  ,t  .•.,v..n..m  thai         will  r.i-alr 

"I'l  k-'l.  In       ,,air  .       1,„  Klfnu,  .  .  o!      r  MnproVMi-  „•.  ■••d    „   - 

|^--1'      .-..,   M...  lana.  a..    ,..  .,,     „,.,     ,,„„.  „...     .  ,„  „„,,„:.,„, 

w    ;        'wMh!'    ""■■■""'•  "■•"'      ■•      ''■■  "on  .....  land. 
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(•FI.\l'TliI{  XXXVI. 

Till    .M(iuni\..(iu>'  \M>  IMurii  \si:i;s'  l{i;i.ii:i'  A(  r. 

j:!!>l.  I'niciciliiiL'N  ii'il  111  I'l'  l.-ikfii  uitlHiiit  l.'.ivr.  )■    7'"' 

i:l!l"J.  lOxiMptcil  ciisfs.  |(.  744. 

i-VX't.  PdWciN  of  the  .juilu'''.  |i.  "-4(1. 

i.">!l4.  Wet  I'dMrlivc  (i|p«i:itiiili.  f.  74s 

i'-V.Kt.  I'duci'  III  iniikf  lull's.  |i.  74!i. 

i:VM\.  L:iM(ls  sitiinlf  or  iiiiirtuMi.'r  iii:i«lf  witlioilt  <  >iit;inii.  I>.  74!l. 

?:i!)7.  |)iii:itiiiii  ol'  thf  Miitiiff.  p.  74!>. 

I'V.U.    I'l'K  I  iiliiii/s   n-it   III  1)1    till,)  II   irilhniit  Jinrr. 
.")  (;(iiriri'  \',  (hiiptcr  'I'l. 

An  Act  to  pivi'  fiirlhi-r  |io«ir  to  I'oiirts  witli  rcsixct  to  the  Hicovery 
of  Money  scoured  liy  MorlKiip'  and  other  similar  matters. 

Assented  10  Sth   April.  1!*!.'.. 
HIS    MAJKSTY.    by    and    with    the    adyice    and    rons^nt    of    the 

Leplslanye  Assemhly  of  the  I'royince  of  Ontario,  enacts  !ia  follows;  — 

1.  This  Art  may  he  cited  as  The  Mortcasors'  and  Purchasers' 
Relief  Art.   1!>15. 

'i      (1)    No  person  shall. 

(a)lake  or  continue  proceedings  hy  way  of  foreclosure  or  sale 
or  oiliiTwIse.  or  proceed  to  execution  on  or  olhirwise  to 
the  enforciiuent  of.  any  judirnient  or  order  of  any  court, 
whether  entered  or  made  liefore  or  after  the  passing  of 
this  Act.  for  the  rei-overy  of  principal  money  secured  hy 
any  moriuaire  of  land  ur  any  Intensi  therein  ('/)  made  or 
e\i  I  uled  prior  lo  ilii    fourth  d.iy  of  .\ui;u.>it.  l!'ll. 

in)  \\  lias  1)1  en  said  thai  the  statute  sliiiuld  he  construed  llher- 
all>.  and  the  c;is(  of  a  deri\:iil\e  luorlBaKe  falls  within  its  provisions. 
In  ilie  I  irciimslanei  s  of  a  particular  case  |irorei  diniis  upon  a  deriva- 
live  mori.:;at:e  were  ila.ved  uti  Ih"  a|ilillcallon  of  the  original  luort- 
PiiKees  (the  makers  ol  lln  ilirl\atl\e  miripa«e)  Ite  Slii|iard  and 
Rosevear  .lud  .\lo.\.s  Cheiiiiciil  Co,  litis.  C'  O  I,  R  HI  On  the  olhir 
hand,  see  Fisher  \  Kii.-s.  I'H  1.  L't  M  ft  77:i.  .il  p  77s.  l!t  HI.  It  •;!>. 
at    |i    71'.  ami   (  haptuati    \     I'urtell.    I'Ur,.   J.',    M  !!     7(;.   I'L'    Ii.L.R     Stlo. 


S';:n.  .M(ii;t(;,\.;i.:k  mist  omtain  i.k.wk. 
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(I.)  lakr  or  r.,.,>in,i.  any  r>r,uv,.,li„^s  iind.r  .,rn  i.uw.r  of  sul.. 
"r-  1.  vy  or  .lisirrss.  or  uik.-.  n-sniM,.  or  .  ni,  r  ,nio  |.o.s.s..s.slon 
"t  any  laml  or  ini.r.si  thmin  lor  ili,.  r.cov.rv  of  prin 
ni'al  iMon.y  unrtrr  ;,ny  |,o«,r  .ontain..!  in  a  iMortKaj:..  of 
ai..l.  or  of  any  ,n„  r,  s,  ,|„r.in.  .  x.,„t,.,l  prior  lo  ,lu. 
fimrlli  day   of  Ai      ;sr.   I'lll: 

((•)  .l.ilar,.  or  takr  advanla;^,.  of  thr  forf.Hnr..  of  anv  land 
or  of  any  rij:l,t  or  int.r.M  acpnrrd  tlur,  ,„  „r  of  any 
sun.  of  ,„„„,.y  paid  for  or  on  acoon.  of  tM..  pnrc has.,  nion-y 
of  such  hind  or  of  any  int.r.si  th.nin.  or  hv  «av  of  d.- 
I.os>l  or  oih.rsvis,..  and.r  ih..  Prnis  of  a  c-ontrac,  "for  sale 
<>r  porchas.-  mad,,  or  ..nlrrrd  into  prior  lo  th..  fonnU  day 
of  Aii>.'iist,  inU: 

(d)  lak,  or  lontinu..  any  prorr-dlnw  for  il,..  r.  covery  of  any 
par.  01  Ih,.  prin.ipal  MK)n,.y  s,.ci.r,.d  by  n.orlKaKe  or  pay- 
ahl,.  as  part  of  tl,,.  ptirclias..  nion.y  of  any  land  or  anv  in- 
frest  th,.r,in  payabh.  by  ih,.  purchaser  or  mortsa^or  itpon 
any  covenant   or  aj;r..,ni..nl  iis  principal  ,.r  ^-uaranior  or 

oth..rw,se.  V,.  ..ther  expnss  or  in>r d.   mad.,  or  .-nter.Kl 

.nto  prior  t.,  .:„.  fourth  day  of  Aiipnst.  1!>U.  or  ,.nforce 
by  ex.ru.lon  or  oth.r  proo.  -  any  jndpm..nt  obtained  In 
r.sp.ot  of  any  such  covenani   „r  aKre,.n.enf 

(e)  take  or  continue  proc-dinss  for  the  r.cl.-.sion  of  or  for 
th,.  r..covery  of  dama^-.s  for  th.>  br.ach  of  anv  onlract 
invohing  the  .•xp,.ndli„re  of  money  in  provldinp  .mprov.- 
nienu.  or  s.rvices  upon  lands,  or  for  th..  ..ommon  ben,.flt 
of  th,.  owners  of  lands  laid  out  in  buildin^r  lots,  upon  the 
ground  that  default  has  b....n  n.ad..  In  making  such  ex- 
IM.nd.tur,.  or  ,„  provldlnw  such  Improvem.nts  or  s.rvices 
When  the  date  a.  uh^ch  such  expenditure  should  ha^,  been 
n.ad,.  or  such  intprovments  or  serv,c..s  made  or  prov.ded 
IS  lal,.r  than  ih,.  4ih  day  of  AukusI    I'tU 

.™^y  ,.,av..  of  a  jud.,.  «ran„ n  application  as  hereinafter 

anr  'ui,,^'",  """'"'""""  ''"^"'  '"    ""•-"  "rimnatln.  n«„c,.  in  accord- 
ance «lth   ,h,.  practice  of   ,h..  Supre.n..  Court   and  shall   b..  tnade  - 
(a)   ,n  ,.v..rv  case  in   which   I.   Is  sonuhl  to  commenc  or  con- 
tlnu..  proee..dinRs  In  th..  Supnn,..  Court.  In  th,    County  of 
^ork   to  a  Judu'e  of  ,|,„  supr..,,,..  Court   sitting   in  Chan- 
ters, and  m  any  o.h.r  ,.oun.y  or  ,n  a  district  to  ,h..  local 


11 


»h,.r,.  the  opinion  is  (.xiir.ss.d  tliai 
familiarly  known  im  th..  .Moraiorl 
strictly.     In  th< 


'ill    Manitoba   slaliii..   of    |;»I4. 
liiu     Act.    should     I),,    .onsiruid 


he  annotation  to  th,  last  tu,.ntlon..d  ,a.Ke  m  ->  I.  M{ 
K  ..  ff.  ther..  ,«  a  u...ful  no,.,  of  .so„i,.  decisions  under  Mritlsl,  and 
.Manitoba  moratory  statutes 


'It 
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.Iiiriuf  of  ilic  Sii|ir.i!ir  Court   sitiiim   In  Cli:i';,uii-s  or   to  ii 
Jiidyc  ol   ilii'  Siiiiri  nil'  Ciuiii   siliiim  in  CIkuuIkis: 
(li)    in  every  case  in  wliicli  ii  is  somi;IiI  Id  exercise  sonii'  riulit 
or  reiiicdy  or  take  anv    [.roceedin.:;  or  do  any  act   out   of 
eoiirt.  in   llie  County  of  York   to  a  .Indue  of  the  Snpii me 
Conn  sitiiim  in  CliaiiilMi  s.  and  in  any  otii.r  county  or  in 
a  district    to  tlie  l<ical  .Iiiilce  of  liie  Siiprenie  C.iiirl.  or  to 
a  .liMl;;e  of  ilie  Su|.r.iiie  Coiirt  silliii-  in  Clian'    rs: 
(c)  in  every  cas.    m  vvliicli  ii  is  son.flii   to  take  or  (unlinne  pro 
ceedin^s   in    a   coiintv.   disirici    or   division   court,    to    tli.' 
jtidsie  of  the  proper  connty.  district  or  division  court. 
;J.-(1)   Snlijccl   to  tile  provisions  licriinaftir  contained,  no  for- 
feiture of  any   interest   aciiuiied    under  a   contract    tor   ilu'   sale  or 
piirclia.se  of   land   or   any    mieiesi    iliercin.   jiiven.   made   or  entered 
into   prior   to  llie   fonrili   day   of   August.   IfUl,   sliall   take  effect    or 
be  deemed  to  liavc  taken  effect  sine  the  foiiiih  day  of  Aiimisi,  l!)lt. 
nnti!  after  an  order  made  liy  a  judsie  as  provided  for  in  section  :;. 
(2)   Siiliject  to  tile  [irovisions  liereinafter  contained  no  princit>al 
money  secured  or  payable  by  any  mortaa^'e  of  or  comract   for  pur- 
chase or  .sale  of  land,  made  or  .ntered  into  prior  to  the  Uh  day  of 
Ani;ust,   A  I).    i;tl4    (or   any  extension   or   renewal   thereof   made   or 
entered   Into  after  the  i\h  day     ,    Aususl.   i;i]4)   shall  he  deem.d   to 
be  due  or  in  default  so  as  li;  affeci  or  make  in  perativ  •  any  iirovi 
slons  therein  for  dischar«ln«.  releasini;  or  conveying;  any  portion  or 
portions   of   the    laiid    thereunder   in   accordance    with    the    terms   or 
provisions    tlurefor    in    such    morlcaue   or    contrict    contained,    the 
operation  of-siuh   provisions  heini;  hereby  extended  so  Ions;  as  the 
payment  ot   such   principai  is  not   enforceable  nnder  the   provisions 
of  this  Act;   provided,  however.  th;i  should  the  v.ndor  or  mortuaKee 
claim    a   nadjiisinient    of   the   ...nount    to   be   paid    for   a   discharKe, 
relea.se  or  conveyance  of  one  or   more   i>orti(ms   in   older  to  ensure 
suincient    security   for   the   amount    of   principal    remainin;^    unpaid, 
olion   failur..   to  aj;ree   themm   such    claim   shall   he   settled   hv    the 

JlldKe.    (/)). 

Vl!'"J.     /■,'./•!  I  pi  III     IIISI  V. 

4.--(l)  Subject  to  the  provisions  hereinafter  contained,  sections 
-  and  ?,  shall  not  ap|.ly  to  any  contract  for  sale  or  purchase  or  to 
any  mortuaKe  (made  or  entered  into  after  the  lib  day  of  Auuust. 
l^'U,  or  to  any  extension  or  renewal   (.  )  made  or  entered  Into  after 


(In    Subs    J  was  added  in   I'Us  by  S  (i    ."i.  c    L't'i.  s.  1. 

(r)  This  section  atijiliis  to  tlu'  case  of  a  mortirat-'e  which  In  form 
is  a  new  iiiormaue  made  since  ;he  dale  mentioned,  hut  which  in 
sub.stanci  and  fact  Is  a  renewal  or  extension  of  a  morlKaKe  prior  to 
that  date.  Apiiilhe  v  Windsor  Security  Co,  1!I17,  41  O.L.U.  217,  40 
r>  I.  It.  L'.'.i;.  sr.    IftlS.   4-J  (1  l,I{.   IC 


i 
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tlH'  i>h  day  of   AUKU.M.   H.Il,  of  u  .norma*;,,  mud.,  or  ..nt,.r,d    int., 
prior  to  iliat  dal..  wli.r,.  such  fxt.iislon  or  n.nf.wal  is  lor  not   1,.«.- 
ll.an  thr..,.  .v,.ars.  and  ih..  rat,,  of  int,r..st  provid.d  for  in  tl,..  ori;;iiial 
niorlyap.  is  not   Incr.as.d   l.y  s.irh  ,.xt,-nsl,.n  or  nufwal    (./)|    nor 
to  111..  |.r..,.,.,.dini;s  tak.n  for  tl,..  r,.,.ov..ry  of  ini..,..st   (,  )    (in.ludln.^ 
arivars  .,f  inf.r.sl  wliirl,   may   iind.r  tlu-  t.ri.i:*  of  anv  siuli   ii.ori 
ta^..  or  ..xt.nsinn  or  nn-'wal   tiav..   I,..,.n  or   niav   1„    add.d   t.,   ih, 
l'iin.-,pal  Miomy  s,.i.,.n.d  lli.r.l.y)  or  r.nl  or  tax.s  or  ins.iranc.    or 
..111. T  disl.ms,.|„..nis  for  vMiicl.  tli..  n.ori«a«or  was  Labi,,  in  il,,.  lirs. 
i'>*^lanc...  and  as  to  wln.h  h,.  is  in  d-lanlt,  ,n.r  to  any  pro,,,  dinus 
or  act  d.m..  by  a  tnorlHas....  in  poss,  ssion  on  tl,..  HI,  d..v  of   \„:;„st 
l.»U.   Witt,   r,.sp,.c.   to  tl,..  land  or  iut.r.st   in   land  of   wn„:.   |„.   is 
II'..  niori;;a^....,  nor  to  pr.,c..,.dinsa  tak.n  for  Ih..  r..cov..ry  of  inPTosl 
tax..s  or  .nsnranc,.  or  oth.r  dlsbnrs,.n,..nts  paya'  :..  hy  ,1,..  .„ortMa^or' 
n  tl„.  Iirst  instanc..  unri.r  a  n.ormaj;..  and  puiu  or  t..nd..r..d  on  his 
dctault  by  tlu-  hold.r  of  a  s..hs,..„>.  nt  tnormag.'  of  ,h..  san,..  lands 

(-).Nothing  in  this  Act  shall  apply  to  or  afl.  c,  anv  rif:l,t  or 
•-.m.dy  now  ,.x..rcis..abl..  for  tl,..  ,.nf..rc..n„.n,  of  any  ,nort«aK..  or 
other  .security  of  a  lik..  natnr,.  n.ad..  or  ..nt..r..^  into  f.,r  the  pnrpos.. 
of  s..cnr,n«  the  bonds  or  d..b..nt„r,.s  of  any  corporation,  b.ti  the 
hoid..rs  of  any  such  bonds  or  d,.l,..ntur,.s.  any  trustc  for  them  or 
he  mort,a«..e  nan,..d  in  any  such  „,„rt,a«..  as  trustee  or  ot^.r^ise 

•t".  T^nf      "'^',  ""■"■'"'  ""'  •■""■"  '■"^"*  "'  ^"""IJ-  ^".'.h.r  ,h.. 

r,.'  ""      '  ""•  """""''   "'"   "'  "^""'"'•l  •'"•!"  anv  such 

h,H       .'",."'"  """""•'  ''"^  '""•'    ""1  "f''-"''^ll>    as  .f  this   Act 

had  not  bei.n  passed. 

(3)  Where  drfault  is  mad.,  in  payn.ent  of  interest,  r.nl  tax,.s 
insuranc.  or  other  disbursements  which  th..  ntort.asor  or  pn;cha.s;r 
has  cov.nanted  or  und,.rtak,.„  to  pay.  t,,,.  n.ortsa.ee  or  v  ndor  his 
a.sl«„ee.  or  personal  r.,,res..ntativ,.  shall  hav..  the  same  remedies, 

im  by  the  statute  6  G.  .5.  c.  27,  s.  1,  for  the  words  "or  extensi, ," 

AUMi.st.  1,.14.  In  oth.r  words,  und.r  tl„.  statnt,.  as  am,.nd..d  pro 
oe..din«s  n,ay  be  taken  l,y  a  n.ort^a.,,.  without  l,.ave  ."tl,  r  l.n  a 
n,..rt.a.,.  tnade  after  th..  4,h  of  August,  V.,U.  or  upon  a  ,uor  ;"«: 
u^.  prior  to  that  da,,,  which  has  h....n  r..new..d  or  extend  d,^ 
that  date  for  a  period  of  ,l,r..,.  y,.ars  or  over  at  the  old  rat.,  of 
int..r..st  or  at  a  smaller  rate. 

('•)   -  .   onus  of  showin^^  that  cJ.Uu,  is  one  of  the  except.d  cas,.s 

■rtKaE,.e.     The  exception  ii^  to  Int.r.st   api s  only 

racted.  ,n  th..  ordinary  manner,  to  be  paid,  that  Is 

,,.,,  ,  ^  ■  ■'""  •'•"■^""'  "I'Ply  to  lnt,.r..st  accrulne,  ,/,    ,/„    ,„ 


Is    IIJIoI 

to   Intel 
to  the  n    . 
in  the  moi 
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and  may  i\ii-<i.~i-  iiiiir  ti»  iln-  saiin'  ixiiiir.  and  ;lif  ciiiisciiiiriifi's  ■i\ 
sucli  difaiil!  sli.  I  in  all  rrsiiccls  Im'  tin  saiiu-  ius  if  iliis  A<i  ha<l  iniT 
lii'in  passed  (').  lull  « licrc  such  iiiliTrst,  rcnl.  taxis  or  (HIht  d;  ■■- 
biiisriiii  Ills  ail  paid  into  coiiri  iir  tnidrnd  to  tin  iiiormauri  ,  m  ndor. 
iissiuiii-.  Ill  pi  I'siinal  ri|iri'MiiiaiiM'  lir  shall  nm  iiiiiiiiuii'  an;  pro- 
ci'idiniis  aliiaiiv  i  (iiiinHni-.  d  li>  hlia  wiihiiil  Ih.  nrdiT  Hipiirid  li> 
si'liim  .'  (ir  hy  srituin  '■'<,  as  Ilii'  casi  may  hi'.  Irxcipi  ilial  in  ihi' 
rasi  III'  ihi  iiiiiiii ;.  hiiii):  jiaid  inio  ciiurl  Ihr  plainiifT  shall,  if  hf  so 
rlrcts.  ha\r  til.  riKhi  to  lak"  llii'  iiioncy  out  of  coiiri  and  lax  thi' 
cnsis  of  ilir  proiiidiMts  as  prinidid  hy  llu-  ConsolidaK'd  Hull's  of 
I'raclid-  in  an  mdinary  ariion;  and  In  tin-  liisc  of  llir  moniv  hiinj; 
ttnd.Tid  till  iniiriHaf;*'!-  or  vindor  or  his  asslKtit't'  or  personal  npti  • 
si-nlalive  sliall  he  intitlcd  lo  he  paid  cosis  of  ilie  proceedin;;s  already 
taken,  the  ammint  of  sinli  costs  if  not  agreed  upon  to  he  taxid  hy 
tile  Taxing  OMicer  of  the  Supreme  Courl  in  the  coiinij  vhere  the 
person  lakinK  the  proceedin;;s  resides!   (ij) 

y\'X'}.   I'liii  I  rs  iif  till   jiiidli  . 

S-  (1)  l)n  iiny  application  the  Judne  may  ^rani  the  leave 
applied  for,  or  if  he  is  of  opinion  that  time  should  he  piven  to  the 
person  liable  to  make  any  payment  on  the  ground  that  he  Is  unable 
imniedialely  to  make  the  sanu-  by  reason  of  circumstances  atlrl 
bulahle  directly  or  indirectly  to  the  present  war.  the  Jud>;i'  may.  in 
bis  absolute  discretion,  after  considering  all  the  circunislances  of 
!».,.  (.;is,,  and  the  position  of  all  Ihe  parties,  by  order  refuse  to  permit 
the  exercise  of  any  riiiht  or  ri  niedy,  or  may  stay  execution  or 
Iiosipone  any  forfeiture  or  extend  the  time  for  the  expendilure  of 
any  money  or  the  making  or  providing  any  such  Improveiiunts  or 
services,  as  the  case  may  he.  for  such  time  and  siihjeci  to  such  con- 
ditions as  he  thinks  fit    ih) 


if)  In  case  of  default  in  paynieni  of  inier.sl,  rent,  tiutes,  insur 
ance  or  other  dishursemenis  rthich  Ihe  morlgaKor  or  piinhiuser  hius 
co\inanted  or  undertaken  lo  pay,  the  nutrtKaKie  or  vendor  is  un- 
Iramniellid  \<\  the  statute,  ilitii  is  to  say.  he  may  pursue  his  remedies 
for  the  ricm.rv  of  principal  as  well  as  interest  and  other  charges, 
unless  the  iiiiirl>;a-'or  or  piircua.ser  pays  or  lenders  the  interest  or 
othei  cliarizis.  Toninio  liirural  Trusts  Corporalicin  v.  Hilchie, 
i;i|r,.  S  OWN.  "JS:    lllnd  V    llidlow,   i;iir,.  S  OWN.  :!:'7. 

I7)   The  words  enclosed   within  sipuire  brackets  were  added  In 

1!I|S    ll\     S    (i      ",.    c.    L'H,    S.     J 

(/i)  No  appeal  lies  from  the  order  of  a  jiidp  jiraniins;  or  refus- 
iiii:  leave  lo  proceed  lie  (ieorue  and  Uinir.  rtltl.  "ti  O.I,.K.  SS2.  30 
l>  I,  li  .'iiil  If  llie  mortiiauei  seeks  to  recover  on  the  covenant 
aLMinsi  the  U!orli;ai--or.  and  the  latter  is  able  to  pay.  the  iiuirt^auee 
;;he.ii!i!   !i:-  pertii-.l  led  In  priie!;<!    i!!i! -A  It  !isi::!ii!i!',i:   !h:i!    the  iiiori  L-aiJisr 


i"X).   I'oWKIts  (II-  THI-:  JII.CK. 


'=U   Wli.n.  ,|,„  j„rt„.  ,,,,,  ,„,,j,.  ,^^,  „^„,.^  .,x,„„dln«  ih..  (in,,,  for 

.•  ..M.w„l„„r..  or  n,o„.,v  or  for  n.akin.^  or  ,.r.,v,din.  ,1„.  i„„.r»v,. 

i.nt.s  or  s..rvir..s  n,..Mti„n,.d  in  daMs..  ..  of  snl.s.rUon  1  of  s.riio,,  - 

I..'  ord.T  sluUI  a,.,,ly  ,o  any  „r«r..,.d,n..s  tak-n  or  sou^!,.  ,o  t.-  .ak.n 

.     •'"V  '""••r  own.r  or  pnnhas.T  of  land  ,n  r..sp..,.,  of  any  d.  taul. 

n     Mlhll  n«   U,..  .san,..  ,o„,rar,„al  .a.ion   wi,h    r,  s,...,!   -o  o.h.r 

lands  la,d  down  upon  ih..  sani,   plan  or  Mihdh  l.sion. 

of  ,.,'"'.  ""  ■'""''^'•.  "'">  -'"■  <'in.tions  as  .o  ihr  s,  rvir..  of  nohco 
"f  th..  h.ar.np  of  th,-  appl.ra.ion  ,>pon  any  person  whom  h..  d....ms 
.'  IToprr  party  ro  tl,o  procMdlnys.  and  may  adjourn  ,1„.  h..arin«  for 
"-a  .M,rpos,..  or  h..  n.ay  dlsp^ns.-  with  s.rvic.  of  ,h..  no.ic  of  ,h.. 
.  Pl-a  .on  npon  any  par.y  who  appoars  ,o  hav,-  ahandon.d  his 
i.  .■n.s,  ,„„>..  property  If  ,h,.  J„d...  ron.sidor.s  thai  sorvlc  of  >U. 
notlr..  wonld  c-oaslon  nsH-ss  or  ,.nn..r,.s.sary  .xp.ns,.  or  d.lav 

«.  It  shall  not  h,.  nocessary  to  support  any  su.h  applloaiion  by 
amdav,,  or  other  evld.nc...  .xe.,,,  such  evidcnc,..  if  an!  as  u.av  Z 
n^cssary  ,o  show   ,1,..  „a,ur,.  and  ,.,..„,  of  „„.  r..|i..f  n' ,p,ir,.d."  hu, 

applic.t.on    Is    n.ad,.    n,ay    ,„ak..    suoh    r.-tuirrnu-nts   or    ^iv,-    such 

::rz:r ''''''''""" ---— « ..d^ema; 

7      Tl„.  conditions   upon   which    th..   order   nuiv    b,.   ntade   may 

"h  n:.  '  ,"^'"'  "'  ""'  """-''"^■'-.  -  "-  <»'>.-..  in  courror 
otherwise  of  any  security,  or  the  appointnten.  of  a  receiver  or  the 
sranlins;  of  an  injunction. 

the  LJ^'L""'^  :;'«""■  ^""""■='"""  -"""'  '"■  'n  the  discretion  of 
he  jud...  who  shall  fix  the  amount  of  the  same,  and  he  ,„av  direct 
that   they  he  added  to  the  n,„r...a.v  or  other  deb,    (,) 


may  not  be  entitled  ,„  leave  to  proc 1  a.ains,  the  purcl,,user  of  the 

■■.nnty    of    redeo.ption.      nesw.th.riek    v.    Cr.esn.an.    I'^I.     /o  W  N 

•.':    ef.  Re  Ileswetherwick  and  (Ireisumn.   1'.!.^.  K  ,-,  W  n'    ,,;,;      -n',e 

fac,    that    the   n>ort.-a.or   will    ,,.,   .,„l>,vd    to   pav   a   hmiMr   rat,.   ,^f 

;";:::;  f :  :t  "■  r ""  •"•• " '••■"^"-'•■•''  ^'""»  --^  -  -"^  •■" 

ground  for  refusm,-  leave  to  ,l„.  n,on«a..v  to  proceed.  Re  Central 
Canada  Loan  and  Savings  Co.  and  Vanover,  IfM.",  H  O  W  N  V-'.  ,  ' 
particular  eircuMstances  ,,  u,ay  be  proper  to  pu,  the 'tuorV^-.Kor 
..P..n  specuU  ,en„s,  ,.«..  ,.,  re.,uin.  h,nt  ,o  pay  interest  In  ,„ 
r  eased  rate,  and  to  pay  over  on  acc,...nt  o.  principal  the  net  r;  "  n  "■ 
of  -he  n,or,Ka.e<l  pre.ulses.  or  -he  excess  of  the  ne,  re  e,"  - 
over  the  interest.  He  Hu.son  and  |Vav;dso„.  ,«,s  U  O  Iv  N  4"  " 
cf    In  re  .to|.«on's  ,\ppllcatlon,   |l,ils|   v,  .\    |)  •        ■•  . 

O)  It  is  usual  for  -he  Jud^e  to  allow  io  the  mortRaRee  h,s  costs 
..f  -he  application,  payable  w,„„n  a  hntlted  time.  He  ^....pl'V'  H 
iarvv.,.,  ,.n.I  .Mo.ves  Chemical  Co.,  ms.  42  O.UR,  is4.  J  p    ,"i :" 
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U.  All  order  iiiiuli'  iimli  r  lliis  Act  may,  if  siibsr(|iitnt  cirriim- 
slamis  niidir  il  jiist  io  ito  .s<i.  In  -iiisiMiidid  or  dlstliarKcd  or  other- 
wis.  varied  or  allirid  ii|uiii  aiM'liealioii  to  a  Jiidue  or  local  Jiid>;e  of 
tile  Siiiireiii.  Court,  or  lo  the  Jiid'-e  of  tin'  proiier  Coiiiily  or  IMstriet 
or  Hivision  Court  as  the  case  may  lie. 

10.  Where  ati  action  or  other  iiroceidiim  has  heen  taketi  in 
court  iiiioii  a  iiiortuaKe  or  contract  to  which  section  J  applies  iipoti 
the  trial  of  any  issue  aiisin^  in  the  action  or  proceedinu.  tln'  jiidue. 
whether  an  ap|ilication  or  order  has  or  has  not  been  made  as  pro- 
vided hy  section  J.  may  exercise  the  discretion  and  make  llie  order 
Piinidid  for  by  that  section  or  hy  section  Ti. 

11.  The  powi  rs  conf.rred  hy  this  .\ct  shall  he  iti  addition  to 
and  tiot   m  dero.tation  of  any  other  powers  of  the  court. 


y)'H.  Ill  ti'iiiu  livt   opi  ratiiin. 

12  (1)  This  Act  shall  laki'  effect  as  from  the  fourth  day  of 
AiiK'.ist,  l!tl4.  but  where  any  proceedini:  hits  been  taken  or  act  done 
or  any  event  has  taken  place  since  the  foartli  day  of  AnRiist.  l!tH. 
and  prior  to  the  passlns  of  this  Act,  which  it  Is  declared  hy  sections 
L'  and  "  shall  not  be  taken  or  done  or  take  place  without  the  order 
of  a  jiid;;e.  a  .Indue  of  the  Sniiremp  Cotirt  sittlns  in  chambers,  the 
local  -liidKe  of  the  Supreme  Court,  or  the  judpe  of  Ihi'  proper  county 
or  district  or  division  court,  iis  the  case  may  be,  upon  application 
nitide  as  provided  in  sectiim  2,  and  upon  sitch  tertiis  and  subject  to 
such  conditions  as  he  may  deem  Just,  iiiiiy  confirm  and  validate 
such  proceediUK  or  act  or  declare  that   the  event   has  taken   place. 

(2)  An  order  made  under  subsection  1  may  be  registered  in  the 
proper  reslstry  or  land  lll'es  ollice. 

C?)   Where  in  a  land  titles  othce  any  transfer  h;us  I n  resistend 

on  or  after  the  fourth  day  of  AuRiist.  1914,  made  under  a  power  of 
sale  contained  In  a  mortsiase  or  charge  executed  li.fore  that  dale,  or 
whire  any  transfer  or  vestini;  order  carrying  out  the  sale  under  the 
authority  of  an  order  or  Judument  of  a  court  made  for  the  ptirposp 
of  enforclnB  such  a  iiiortfiiise  or  c'riarye.  has  been  .so  registered  or 
where  proceedings  on  a  final  order  of  foreclosure  of  su(h  a  mortKane 
or  charue  have  been  intereri,  the  iiroper  master  of  title'  as  soon  as 
may  he  after  the  passinj;  of  this  .\ct  shall  enter  a  note  on  tlie  reRlsler 
of  the  lands  prohibit ItiK  riirlher  dialincs  with  the  land  transferred 
or  In  n  siiect  of  which  the  foreclosure  has  been  entered. 

i\)  Ttie  note  shall  refer  to  this  Act  and  sliiill  have  the  effect 
of  iireventitiK  further  dealini:s  with  the  htnd  until  a  contlrmatory 
order  hits  been  obtained  under  suhsecilon  1  and  duly  registered  or 
stich  other  proceedings  have  been  taken  as  will  confirm  the  title 
obtained  or  will  r4Vest  the  title  In  the  owner  of  the  eiiuity  of  redemp- 
tion. 


.^r#.    j** 


Iin!t|.   KKTIiOACTIVK  0PF:K.\TI()N. 

yvxt.  I'liii If  til  iHiii.i  i-,iiis. 
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I.'l.  Til.,  powers  of  tlic  Siiiiremo  Coiirl  to  prtsfribp  ruhs  stiull 
apply  to  111,,  iiiiiklnp  of  riihs  for  carryinK  into  ,  ff. n  i|„.  provisions 
of  this  Act  and  for  r.milaihii:  tl...  prartirr  and  protvdiir.-  iind.r  it 
»h.r<.  Ih..  sainf  are  not  nsulalod  by  ttio  pxistinK  rules. 


^:!!MI.   J.iinil.^  si  I  null 


III-  iitiirl</ii!i(    iiiiiili    iritliDiil  (hitiirii). 


laa.  The  provisions  of  this  Act  shall  apply  to  any  actions  or 
procivdlnus  which  an-  tal<,  n  in  any  court  in  Ontario,  notwithstand- 
ing that  til.  lands  in  .|ii,stion  in  the  action  or  iirocfdins  are  Fitii.ite 
without  Ontario,  or  the  aKri-i.tiieni  or  nior'^acf  or  other  contract 
was  made  and  entered  Into  outside  Ontario  (/). 

i'l'M.   niiniliiiii  ,,f  till    shttiiti. 

II.  Tile  I.ienienant-Covernor  in  Council  luay  at  any  time  diler- 
nilne  the  operation  of  this  Act  or  i.rovide  tliat  this  Act  shall  have 
effect  siibiect  to  such  liniitalions  as  may  be  contained  in  the 
Order  in  fonncll.  but  sul)jeci  to  the  operation  of  such  Order  In 
Council  this  Act  shall  have  effect  during  the  continuance  of  the 
present  war  and  for  a  jierlod  of  nine  months  thereafter,  unless  in 
th..  meantime  a  Session  of  this  legislature  is  held,  and  in  that  case 
this  Act  shall  case  to  have  effect  at  ihe  expiration  of  thirty  days 
from  the  close  of  such  .Session  (K). 

(j)  This  section  was  added  in  Ktlfi  tjy  the  statute  t;  (J.  .'i.  c.  JT. 
s.  -'.  A  court  in  Ontario  wHl  not  restrain  a  moriKap.e  or  vendor 
Horn  lakins  proceedings  in  anotlier  province  even  though  the  land 
In  ipiestion  i.s  situate  in  Ontario.  OTonnor  v.  Charleson  V<1<.  10 
OWN    n,i. 

U)  In  vnr,  by  the  statute  f,  c.  5.  c.  27.  s.  3.  it  was  provided 
that  ".Notwithstandinu  an.\ thing  contained  In  section  U  of  Tlir 
M,nl,,.H,<,rH-  nwl  l'ur,h,i.s.rs  l!,l.,f  Art.  1<.15.  all  the  other  provisions 
of  the  said  Act  shall  continue  ,ii  force  and  have  .ffect  until  ihe 
expirath.n  of  thirty  da.vs  from  the  close  cf  the  next  session  of  the 
I>.g,sluture  to  be  heUl  hereafter.'  A  further  extension  in  similar 
terms  was  made  in  I'MT  hy  the  statute  7  t;  ,-,  c  '7  s  V>  md  in 
IfllS  by  8  v..  5.  c.  :■•;.  8.    3.  
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iiiaii'iril  wninaii.  -17* 

infant.  J'.  :'~7i 
WIh'II    tlir  tiL'lit    tn  sue  arisrs.  :!7."i 
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Jd'liT  sjilc  lliiili'i'  |Mi«i'r  III'  siili',  :!8;'i 

:il't('r  wile  miili'i-  limit',  4tl4 
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It'  uiiiililf  to  r('ciiiivt'.\ ,  :>4.  .'i^i.') 
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Sale  diily  in  casp  of  mere  cliaiire,  3!)(l 
In  case  of  land  wiflioiit  jiiiisdictioii. 
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pilT'L.tM  r  III'  the  i'(|i|il\  .   t(»7 
lesstf  111'  III!'  ,iii>i'l!.':'_'iii-.  4'IM 
ImishiimI  ii|ir(  si  iitiili\i'.s.  }o!».  41ii 
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.Iili|'_'niiiit   for  lieticii  iicy    4(14 
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(■(iiii'iii-i-i'iit  rcrncilivs  ■  :    'hu  iirjiircc.  :;4!» 
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S(>p  IJiiiHit'  -n  III    •■  tlitiis 
Action  for  ri<ii(Mii|>tioii. 

The  riyht  to  rod.'i m.  Isd 
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on  cqiiitalilc  ten  is.    t-7 
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Land  oirNidr  jm-isdif'tioii.  4h!t 
When  riirlit  to  ri'dccm  arisi-s.  WO 

not  before  maturity,  4!Mt 

;wc('l("iatioii  ihi.ise.  4!l| 

after  live  .\  i;i   -.  4!M.  4<I2 

Intci-est  or  iiotiee  after  default.  493 
apart  from  stafi.te.  4!);t.  4M4 
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jiersun  intei'CNle.l  In  ciiuil^   it'  not  plaintifT.  ."iOr>.  506 

iimrtLTU'er  or  icpreseiitati\c.  ."lOfi 

piirihn.Hers  fmni  inortiratree.  .')07 

siiliseqiient  inortsratres.  .">(17,  '>flS 

ndcein  U|>.  foreclose  down.  ■"•Oit 
Writ  of  siininions,  .")(•!) 
Interlo.  iitory   .iiidLiiierit,   Tillt 
I'roeeediniis  in  nia.ster's  oflice.  .Ml 
ForeeloMire  on  default    ".Al 

s  ilis4'qMent  [irfx-eiNiinip*,  512 
See  KipiHii  of  rrilt  Diptiiiti,  I'lnimi  )it.  Ti  utii  r.  Mnsti  r\  of- 
I'vr,  /iriiri  I  iliiiii-i  in.   I.iiiiitiitiiin  nf  m  lifiis, 
Adrniiiislr.itii'n  of  estates. 
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In  iiTlii'i    ciises  jM  is(iiiall>    pnni.iiilx    lialih    t'l.r  del.ls    271, 
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Ksliites  of   insoKi  lit   deceased    peisiius,   27:5 
IteliLs  pa.\alile  ratealilv  .  27:t 
<   i.ditor  liiildinu'  se'-iirili     274 
See  t)i  rnluliit'i  of  istolis 
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Siilf  imdcr  Land  Titles  Acts.  47"),  4x> 
Sale  miller  |iii\\ci-  of  salt',  (ids 
Atfi'iit. 
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I'owci-  1)1'  atl(iriii'.\   t(i  M'il  laiiil.  1147 
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S»^  Equitable  vwrtgaifi 
Ancient  t'omis  ol"  niortiratfe,  1 
Ai.tei'edeiit  del)t,  see  ('inisid*r<illoii 
Application, 
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in  keepiiic  down  infen«t,  610 
liy  niorlirau'iT  in  posKession,  'tH'A,  596,  597 
Of  proceeds  of  ^e, 

after  sale  under  power,  (580 
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ArrearN.  see  .\i<  fl,  nitioii  tl'iusi.  Pisfriss.  hilimt,  f.ii.iitation 

iif  Oitiiin.s 
.Aiwiuiiiiient. 

•  hose  in  uetion.  94,  19.') 
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Siil).iict  to  th iiiilies,  I9H 
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of  rrdemptinn.  transfir  of 
Assitninieiit  of  niiiiii,raL'i 

Transfer  of  dilii   and  land,   191 
Transfer  of  del>t  without  land,   i:tl,  192 
Transfei'  uf  laU'l   witlidiit  debt,  192 
Fonn  of  )m.s:ifniiient.  192,  194 
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Bar  of  ilower,  .sec  Ihnn  r       _ 
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Braeton.  2,  4 
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liirapaeity  of  infant,  24 
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WIkii  stipiiliition   fill     is  '.iilid.    |:; 

I5"'iiiis  III  ;iil(liti(iri  !><  iiiT.tcsl.  44 
( 'ollali'i  al  sofurity, 

Effect  of  forfflusiitc  (111    4.'it,  4;)'. 

Rol<aMii  l.\    i-rlcjis,.  ,,|'  ,1,1,1    :;u| 

<  'onjllloh  law 

M.>iti.'af<.-  at  law.  :!.  IT.  .Vs 

Soiinis  (it'  law  di'  iii'itirai;''.  •"> 

roiui-yaiicp  of  U'fxnl  (.slate    17 

ForlVitiirc  ,iii  iMvadi  oT  <  ..n,liii,,ii,  js,  :!(i,  :i8 

Possession  of  land  an. I  till,-  ,i(<,',js    U» 

Accretions  ami  tixtnrcs,  2(i 

<  ap.uity  to  make  Icl'.iI  inoiliraiff.  24 
ln(M|.acit\    of  infant.  24 

<  apai'ity  of  married  woman.  2.'i 
ra|iMcity  of  ti-iist((     27.  -id 

lnea|iaeit\    of  i^stlli  ijiii    tfiisl.  'IH 

I'ower  of  iieisonal   n  [n csenlat  !\  c.  2lt    :!() 

I '(>«-(  r  of  devist'e.  H2 
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X'alualile  consideration.  :!.'! 

See  /,„„.  „„,/  ,,ii,.ii„  ;„  I  ^,y„  ,-  r, 1 11,1,1,1. 
Compound  interest.  t;i  1 
Concealineiii  of  eneiimlirai II 

CoUPealed    llalld   under  l.lllHl.ltlolis   .\et.  .",4.-, 

Concurrent  pr(ire(>dini;s. 

Hlu'll!   of  niort'.-aL'ee  to  take.  :!4'1.  .'J!).") 

Not    liter  notice  of  sale  ,,r  di  riiand.  (Kii,  (ifi.l 

\or  In   two  sepanite  i-ctions.  :!'J6 

("ondlllDli     liivaeh   of  C(,iii|i|i,,|, 

Kortcltii!,-  ai    cniiiinMii   law,    I.S 
I{e|ie\f,l  .is/iiinst   in  (>»pii«y    IJK 

<^'nni|itioiial   sale,   see    Fiiliir,^ 
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<-'()inlili<iiis  of  sale. 

S;il.'   uikIci-  .jllil'.MiHrit    fur  v.il,.,   4(;i 

S:ilc   iiihlcr   iMPWci-  di'  sjilr    (;T| 

S;il.>    iiii.lcr    |„iii(l  Titlc>  .\c•t^,  47.'i 
('on<liicl  lit"  sale. 

Sail     iiikIi-I'  jiiiiu'iiinit    tor  sale,  4ti(l 

Sai(    iiiiiirr-   |iii\uT  111'  sail',  titl.'i 

Sail    uiiilcr  Laiiil  TilliN  Ai'ts.  i7."i.  47(1 
CoiisiiliTatioii. 

fast  ciiiisidrraliiiii  iint  Mifficii  iit.  :!:; 

Kxtoiisioii  III'  lime  siillii-jint.  :!4 

I'liflti'araiicf  111  silt .  :t4 

|itiiil)Iful  ri-flit  of  action.  .'U 

Alisciicc  of.  as  i|('fi'iii-c  avaitisi  assiinirc.   I!t« 

I'liili'?-  Hi'tristi-y  Act,  1  ]•_» 

I'lulir  Laiiil  Titles  Aits,  I.Vi.  17!t.  ISO 
Sco  I'riiiriliis 
f'onsiiliiiation. 

Ki|uitaljlc  (liH'tniii'  of  iiinsnlidatinn.   l;{6 
Sitiiplcst  fiiirii  of,   |:!7 
Not  liopondcitt  nil  li  jral  csiafc,  |;J8 
Moitcasrcs  niiint  be  ovei-diie,  138 
I'lt'aulf  must  lu' coiitiiuimi;.  KW 
Kn'.ri  i.f  iiaiist'rr  ,,f  II,.,  ,.,, mills  of  iclrmpti,,,,.  140 
.Morrdaj-Ts  must  111   li\  .same  ii,M,i-ti.'auor.  14(1 
Kfifcct  of  trnnsfcr  of  fl,..  moriL-aircs,  140 
Kffopt  of  acceleration  dau.sp,  14(t 
l>itfi'i-("iit  inoft!;a!r,..H  ,,,  ,„,,,  niiiftirau'co.  141 
.\i:aiiist  whom  mnrtiraircc  iaa.\  con.soliiiati  .   '  M 
Moitpitri's  to  iliffcrcnt  inortirajrocs,  142 
KfTcct  of  Rctrisfry  Act.  14").  14(; 
Kffcct  of  Mnirlisli  ( 'iinvc\,,ni-ini.'  .\i-f.   14.", 
Tiinsoliilation  ami  tacknii.' .lisiinvriiiHlicii.   147 
Sii-i-allcii  la.-kit.ir  to  avoi.|  ,ir,.iiitx    of  action    149 
Constil.iti.inal  l,a«,  mt  I.,  ,„-.l.,tiv,  jurisdklion 
('iinstiiicti\i'  iiotiiT.  SI,    Si,t,,i 
("()nvi'\  aiii'P 

i'sc  of  tin-  wor'il  ■■  ir,  .,,|f  •■  I) 

Wonjs   a|i|.|n|.riatc   tn  i-ii  at,.  IlinrtL.'as.lV    7.   0 
Worils  of  limitalioii,  !t 
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<  '(ili\  (•>  iinrc  --null mill  il 

(  iinxcx  iiiicJiiL,' and  Law  •'  I'l-niicitv  Act.  7 
What   (•(iMVi'xaiH'r  of  laiiil   ilicliitU'S,   10 
I'lirsllaiit   til  jiiiufi-  dt'  s.-'lr.  tiTti 
Sec  Li  i/iil  iiiiirtijinii 
('(iiivi'vancf  with  ii|iiii.ii  to  npiiiclia.si',  .">l 
Where  ii>teiiiii-il  In  Im'  iu(irl};a«e,  51 
K.xtriijsie  eviileiice  aciiiiiNsihle.  'I'Z 

<  imveyaiK-iiitr  aiiil  l.au  ni'  l'i-(i|f!iy  Act.  7 

('♦^Nt.S. 

(ieiieial  iniiicipU's.  017 

.Neifoliatiiii;  ami   c«i!ii|i|eliiiir  loan.   OIH 

licit   part   lit'  imntirajie  debt.  til8 

eomiuiiii  law  ileht  of  i.    rtt    ,()r,  G18 
Incurred  in  protiH-tinn  wcirity,  G19 

added  to  moi-firayc  debt.  (J19 

imirtsraKor  not  personally  liable,  619 
-Morttfajre  action,  (i'J2 

inort^'atree  entitled  to  costs,  (!'22 

uiiles.s  jruilty  ,.f  iiiisconduot,  623 

I'fl'ect  of  tender.  (>24 

what  coNt.s  include.  (>2() 

imiceeilintrs  ill  master '.s  oUKce.  626,  435 

sub.s..H|uoiit  encumbrancer.  627 
Taxation  of  costs,  ti2M 

Side  procwdintTM,  628 

cost.K  of  solicitor  inoritratree,  (i2K.  629 

at  instance  of  nioi  t^'airor,  (i29 
<  oiirtH. 

I  oncurrciit    lemedies  in  difl'crent  courts.  '$49 

Sci'  Lnir  mill  'iiidlji  ill  I  i>i)i  r  Cuniida 
'  'o\enaiif. 

.Vtti meiif  for  usual  cmcnants.  ,S0.  81 

Thai  .seiMiiit\    IS  '^(hh\  ,111, 1  valid.  2(Ui 

Tfansl'i  rce  of  (.|uit\   of  i  cdi  iii|ition.  232 

See  .li '/<<)!  nil  til:    ,  ■III  iiiiiil ,  t'lt^    iii.siirniiii,  Impliul  COV' 
I  iiiiiil.<.  Sh'.r!  Fniiii!!  i,f  MiirhiiKjis  Act 
f 'rciiit'"- 

I'lKi,  ■•  statin,'  l:;  KlizaiMlh.  II.  12 

S,'c  h'.j-i-  ituni  iriililnr 
ircl'tn,,'  Kel:,  f  A,--     1-JI     |7'( 
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I'mpH.  Nt'c  CminiKj  crops 
Crown. 

Fiitwlosmc  not  onlcicil  a^'iiinst.  :5!)2 
Applioiition  of  Liniitaf ions  Act  to,  MH 
Ciirft'sy.  tonajicy  hy  the. 

At  roiiimon  law.  20').  29(! 
In  r<iuity  of  inlcniittioii.  2f>(! 
KIcctioii  iirulor  Devolution  of  Kstatcs  Act,  297 
Almlishcil  in  western  piovinees.  2!l(i 
Death,  we  Devolution  of  esttitf.i 
Debentuie.  .see  FUmh'nif  chiin/r 
Dcl)t. 

Debt  or  loan  implied,  :{fi7 

See  Consuhrntion.  l,il<r,sl.  IJy.iitnlion  of  lutmus 
Default, 

In  payment,  what  eonHtitutes.  .'iTti 

See  Acnlfnilion  rhmsi,  Adion  on  the  covri'.ml.  Actioh 
for  possession 
DefoaNanee,  |)roviKo  for. 
Form  of,  29!) 
Kffeet  of, ;(()() 
Demand,  mort«ajfe  payable  on.  :!7(i 
Dei)osit. 

In  order  to  obtain  judiniient  for  .sale,  ^'u 
By  piirehascr  rl  time  of  Nale. 
under  power  of  sale.  (i72 
under  .ju.ltniient  for  .side.  4ti(l,  4G1 
Deposit  of  title  deeds.  77 
Derivative  mortirau'e. 
Foni  of.  207.  2()K 
Killhts  of  mortiratree.  2()X 
K<'i"onveyain-e  in  e.i.se  of,  ;!02 
Diseharce  in  ea.se  of.  :{1.{ 
Parties  to  fonvlosui-c  aetion,  407 
Mortt'airois  Relief  Ael.  742 
Devolution  of  estates. 

Devolution  of  IvJtales  Aet  I;!!*.  2(!8 
Vesting  of  estate  :\\  lienctieiaries.  222 
Devolution  of  e<iuity  of  rvdemption 

Prior  to  Devolution  of  Fstates  Aet.  266 
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DfVdIll!  idli  III'  csljilcs      I  11,1 1  III  ii-i  (/ 

DcMilutnm  111'  ciiniu    111    niliiiipl  imi     unitniiinl 
Since  ihf  Nliillllr.  l.'li'^ 
Liwkc  Kiiiii's  All,  'JTl 

K>1;itt'S  lit'   iiisiil\inl    ilrct'Mscl   pciNolis,  'll'^i 
Km'Ikjii  111'  niiirli.'.ivriir's  intfipsl.  '2iu 
!)cviilutiiiii  111  iriiirlu'.i'^i'c's  I'sliitc 

.Murtuiiiif  s«cmil\    is  inTsniiMlts .  "ilti 

Foriiicr  iliMiliitiiiii  ui'  lci;!il  rslali'.  J17 

Power  of  eNiciltor  nr  ;iilii»iiiislniti>r.  "JIT,  "JIS,  221 

Ksclieilt   .if  llliiltl.'llt.'ee'H   lllti'lest.   JIS 

Devolut  1(111   lit    I'Ntiites   Art.  21!l 


I'MVmelll    it'    ll|iillLMi;ee 
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Se 


A(liiiliiisliiiHi)ii  lit  I  stall  s,  Hri  ill  tors  iinil  iidniinistrd- 
Inrs,  Truii^iiii.'isii/n  under  Lniitl  Titlis  Acts 
Disjll)ililies.  see  Lninlut inn  i>(  m  tiiins 
Disehiiiire  or   reciiii\ f_\  iiliee. 

I'nivisi)  fur  tlcfeasiinci'.  2!l!t 

revest iiiit  of  estate.  :!flO 
Wlieii  reeoiiveyaiK'o  iieee.ss.iry.  'MM 

ill  i'ase  <if  suh-iiioitsrai;e,  'MVl 
f)l)liu'.itii)n  iif  iiioitLriiife  to  reeotivey,  l!01.  311 
Who  entitle,!   ti.   reei.iiveyaiiee.   :!(H,   od'J.  :!'J4 

eiiliteiii|iiiraneiiils|\    with   lia\liieilt.   :>(ll.   4!Mi 

at  law  ami  in  ei|uity.  :!(rj 
.'^iirreiiiier  of  liaselmlil  term.  :!(•:! 
History  iif  le.:iv|;it  11,11  •  .^  to  ilisehariris.  3(18 
St.itutory  fiiiiii  cif  (lisi'liarire.  :>i)4.  3tlt) 
l{ei_'istratiiiii  iif  ili-rli.iiL'e.  :!():!.  :!u4,  "ill.'i 

ill  caHe  .if  eipiitalile  nior1i,'ai.'e.  'Mil 
Kil'eet  of  reiristratimi  of  ili.seliaivre,  :>IN 

iilierales  as    >ei-iin\e\  .iiiee.   :1()S.   :!(l!l 

iiM  sis  iii'iluaLTiir's  estate.  '.W  I.  .{12 

Sill _'atioti  on  |i.i\  Tiient,  PJ**.  .'!n."i.  :J12 

Willi  iii.i.v   e\<VMite  iliseliartre,  :!(1S,  :|(l't 

In  ea.se  iif  siil)  iniirliraire.  -ii:! 

ill  e;ise  -il'  iiiiirtvairee 's  i!e:itli.  ;!I4.  ol.'i 
X'lslinir  (iriler. 

if  mm  luaLTee  ileai!.  .317 

if  miirltraifee  alisent.  :;i!l.  :!20 
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Disfll.irirc  nr  iccolm  \  ;iiiiM'      iniilni.nil 
X'cKtinir  <ir(lc|-      <  ihiHiiiikI 

Wllo  MubjiN't   til  (■iiiiiiiiIm-;iiicm'.  :ilS 
l>iM>hiii-.'('  iiimI(  r  l,.Hi<l  'I'ltlis  Acts. 
.>[iinil<il)a.  :!21.  :;j-_' 
Sask.-itchpwiiii.  :!2I.  :('_':{ 
AIlMTta  iiiKl  \.\V  T..  :!•_'•_'.  :!•_':! 
il"  iiKiiliiaiicc  alisiiit.  '.i'2'2.  ■I'S' 
Ontario,  ;{2:{ 
Sec  AsxiiiiiiiK  III  (if  iiiiirtiiniir,  r'niht  to,  Min/ir 
Distress, 

No  rijfhf  of,  unless  stipulatejl  for,  tim 

or  nndor  attornment  elanse,  (i!»4 
liieense  to  distrain  niider  short  form.  fiOf) 
I.imitod  to  L'oods  of  niortL'ajfor,  7(C).  TOG 

to  <r,„H|s  riot  e\ein[)t   from  exeeution.  70(5 
to  one  .v(ar's   irrears  as  airainsf  ereditoi-a,  709 
to  six  .\  ears'  arrears  iiitrr  jmrti.t.  710 
Riirltt  todivtiiin  under  .iltnrnriient  elau.se,  7(M),  7(15 
Arrraisof  interest  .ifiir  assiLniinent,  (ifMi 
Limitation  of  distress  or  aetmn  to  i<-c,.ver  land,  ."■:!(;,  546 
Assiumee  of  Mi'.r;t,M;.;e  disiiaiiin'r,  (i!Mi 
Sei'  Athiriniii  iil 
Dower, 

Dower  in  lesjal  esiatc   277 
wife  of  mortkr  iL'ei'.  l',! 
Owner  of  Icir.il  i-sLitr  .Miinot  detV.it  .iLdit.  lI7.><,  •J.h7 
Requisites  of  (liiuir   •J7!> 
Wlien  dower  dois  imt  at  :icli.  'Jsn.  2!t.'( 
Kleetion  under  Devoliition  ,^\^  Kslates  Aet,  'JSl 
Dower  in  enuit,v  of  redemption, 
stattiteof  1H:{4,  2«1 

if  Inisliand  diis  liciii'li.M;ill.\    ciilitled.  'Jsi' 
statute  of  lS7ft.  2^2 
fiiireliase  suh,ieet  to  inorltrjiire.  2S2.  2S:5 
niortiratre  of  Icu'al  estate.  2.^:i  2S4 
MUiintuni  of  dower.  2><('i 
KiTeet  of  bar  of  dower  in  niortcaire.  ISA.  2n7 
.Modes  of  barrintr  dowcr.  2fM).  2!ll.  2!I4.  21i."> 
Forfeiture  df  dow.  r    2!l| 
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1  iiiifiiiiii  il 

In 

cast'  w  ill'  .1  lull 

li:.'.  -J! 

•1,   J!"- 

In 

I'ilNC  itl'  alisi'llrc 

■  ■<■  \\\i 

lars    ■2'>\ 

|)(»\Mr  iniilci"  Kiiu' 

ish    si: 

tiite,   -JTS 

in  Hiiiwh  (nl 

imiii.i. 

■JTs 

AlinliHliol  in  otiirr 

wester 

1  pnn  inee.H.  JTS 

IMl>rtl.'!l>_'0  I'f    II 

inieste; 

1.1.  -.'TS.  JT!* 

HiUxiiirnH. 

hn 

lllijcii    ill    ciillX    .\ 

ailee  11 

t'  laiKJ.   Ill 

i-:ri 

ret  (if  Hiifistr.v 

Aet    a> 

to.  ll:! 

III 

JtT  Liiii.l  Titio 

Aets. 

Itl.'i.  Iilti 

Kiiruiii 

'laiici'. 

Sli 

tulory  ili'liinlion,  S 

l» 

western   iiiii\  mees.    I.'il 

.  I.'.T 

Kncum 

iraneer 

Or 

linarv  ineaninsr 

ot',  H. 

In 

wiNterii  piciviiii 

es.    l.'il 

Kiifiiiii 

iraiii-ee.    l.'iT 

Kipial  ('(luitics,  'M 

First  in  time  |>revails.  M4 

Tile  \i{\\   prevails,  !•" 
1v(ilital)le  assiiTiiiiient.  fl4.    I!l.'i.    |!l(i, 

Sulijeet    til  llie  eipiities     1!IH 
Ivpiitalile  interest. 

Nature  of  eipiitalili    interest.  l<i|,  ."i  I 

Aj-'ainst    wlinin   eiit'nrcealile.   "JN.   ."i-! 

I'Mreiristeleil  eiplilalile   illlerests. 

uiiile     l{eiristr\   Ai't.  I  l.'i 

iiiiile,-  |,;iii<l  Title.s  Aets    17:!.   177 

I'.lil'ui .  1  :.iile   I'll   i'i|llilatile  tei  ills,   .'i,') 

When  cii'i'i   will  nut  ciit'dree,  .">.") 

.Mnrtiraire  nl',  74 

See  I'ri'inlii  > 
Kipiitalile  jiirisilic-tinn, 

Sei'  /,'(!/   'lull  iifinlii  in  I  /i/iir  Ciiiiiiiln 
lv|Ult:iiLe    :il'ii  ''.MUe. 

heliiiitiiin,  71,  7'J 

IldW   ereatecj.   7"J 

rii.ler  Lanil  Title-  .\ets.  7:!.  7.s.  lf<2 
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Hi|ilitaiili'  iiii'rtL'iiL'i'     I'liiliii'iii/ 

MortjfjiL'r  lit'  .((uit^   of  rclcmi'tioii.  7:1.  220 

Mortjtiiifc  of  i.ih.T  (>i|iiitiilil*>  iiifrrcsf.  74 

IliNf rilliii'lit   iiisii!iii'i(iit   to  coiiM-y  Icifiil  cstati',  7."> 

|)(lVct  of  t'oriii.  ~'> 

Acil'Clllclit    to  ui\f   lllortirjii;,..   7.-, 

( 'liiifirc  on  Inriil,  7<i 
Deposit   of  titlr  deeds.  77 
KeiiieditM  of  ei|iiitill>le  inortt'ilt'ee,  HO.  6H« 
Fofeelo.siire  or  Kale.  HO 
Uitrlit  to  poRseKHioii.  :i.'iO.  :t.'>l 
Siatiite  of  Frauds.  72.  7:'..  77.  7H 
Speeifie  peifomiaiiee.  HO 
Floating'  I'liarm',  H2 

rtejrist ration  of  e(|iiitjible  mortirape,  107,  110.  122 
of  discliaiire.  :l(l7 

See   l-:,,„Hiil,t,    Inlinsts.  H,,,isir,i  .Ul,  hniil   Titl,s  .U!s, 
Hi  1 1  In  r 

E<|iiity.  leijal  nioitt'aire  in, 

Sourees  of  lau  of  niorl!,^nr<'.  '> 

AForliraue  reirarded  as  seeiirity  merely.  ;!7 

K(|nital)le  riirlil   to  redeem.  :!7 

IvpiitaMe  ri>rlit  to  foreclose.  40.  41 

.Mortnatfe  eaiinot  I.e  made  irredeemaltle,  41 

Kxeeption  in  ea.se  of  family  arraiiireinent.  42 

Oiiee  a  iiiort>f!ii:i'  alwa.vs  a  morti.'ai.'e.  42 

Stipulation  for  eollateral  advaiitaire.  4:{ 

KfTeet  of  repeal  of  usury  laws.  44 

•'lotru'inif  the  e<piify  of  redemption.  4ri 

l-ife  insuratiee  en\ct<'d   with   mortiraifee  <'ompany.  40.  :>0 

Disjfuised  forms  of  inortijaire.  .">1 

Coiiveyanee  upon  trust  to  sijl.  ,'.! 

ronveyanee  in  form  of  alisolute  cmveyanee.  ,'.1 

Coiiveyanee  with  <iption   to  repurchase.  .".I 

Kxiriiisie  evidence  of  intention.  .")2 

Mar  of  e<piity  of  rcleniption.  .V. 

Kxtiiit'uishment  of  c.|uity  of  re.lemption.  .-,5 

Kelea.se  of  erpiity  of  redemption,   "m.  r.ti 

Nature  :.f  "(piity  of  redemption.  r»4 
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Tv|uity.  Icl'mI  nioilsiiitrc  in.    -  cnnfinuid 

S'.c  I. nil-  mill  I  ijiiihi -ill  r  1)1)1  r  CiiiiikIii.  I'rlnritii  s,  E([uU- 
iihli   iiiiirtijiiiini. 
Kc|nily  of  redemption, 

N.itm'c  (if  ilisciisscd.  .")4 

Not  strictly  s|i('aiiinir  ;ui  ostjitc,  r)4 

Not  t'voti  Mil  iil)sohito  i-ijiht.  "),'),  487 

Distiiifrnishod  I'nmi  cdntractual  right.  4r»,  229 

('(iiiti'iidicts  laiiiruMtro  cit'  imirtiiiitrc.  :!S 

Kxtiiitriiishinont  of  equity  of  redemption,  50,  •')(>.  344 

Consolidation  of  moftnasie.s,  136 

Tiaehes,  offeet  of,  4S7 

See  D  Till  II I  ion  of  cxtnfrx.  Ciirtcsii,  tcnancji  by  flu,  Dower. 
Trinixmisxion  wider  Lund  Titles  Acta.  Limi^a- 
linn  of  itctinns.  Execution  creditors  of  morliingor 
E()iiity  of  redemption,  transfei-  of. 

Mortiraiie  of  eipiity  of  i-edemption,  73,  229 

Absolute  transfer  of,  230 

Rij.dil  to  surjiliu:  al'tei'  sale,  232 

AssiLnuiieiit  of  incidental  riirlits.  231 

Riirlit  of  li-aiisfere(>  to  rents,  231 

Ki-rlit  to  lii'Melit  of  <'ovenants.  2^12 

Sub,ie<'t  to  state  of  account,  233 

.Mortiratror  remains  lialili>  to  mortffatree,  23i:5 

Transferee  not  lialile  to  mortirairee,  23:* 
unli'^s  indiiiuiitx  assiiriied.  23><.  24(t 
liable  ill  Alberta.  23S 

liability  if  separate  parcels  sold.  243 

I'lircliascr  assumiiiu'  mortLrairi'.    332 

I'urchasei'  ndt  assiiniinLr  iiiortiraire.  3:>3 

('<iiisoiidation  airainst  transferee  of  eipiity.  141.  142 

See   I  mil  iiiiiili'.   nioriiiniior'x   riipit   In,   Mnrshnllinij.  As- 
>iiiliiiiic;\l  of  iiiortiiitU' •  riijht  to 
Kselieat. 

.Mort'ja'jce's  ititerest.  21S.  219 

Mortsi'airor's  interest.  2(17 
Esto]>pel. 

TcnaiK  y  by  cstoiipel.  (i9S 

.Mortirairor  estopped  as  aL'uinst  assifrnee.  198 

Estate  by  estopjiel,  120 


INDKX. 

K\ii|('l!cc,   sec   (h'll!  (  villi  HCC 

Kxi-li;iiii;c.  iiiidi'i'  iMiwcv  ol'  snlo.  (iTO 

Kxiciiliiin  cri'ililcir  (if  iiiiii-li;;iy<'!'. 

Ki'.'lits  (iT  (xcciitiwn  crcclitiii-s.  'Jll 
S<>i/iii-i'  lit"  in(irti!-;nr('  uihIim'  cxfciitinn,  "ill 
l>iscli:iiL'''  l(v  slicriff  (ir  hiiilili.  ^114 

l%\tiMU  inn  ci'i'ditur  (if  iii(irti;;iu(ir. 
Wluii  lien  iittiiclii's  t(,  l;iii(l.  VIA 
Pridiitics.  inlc  :i ;  to,  124 
iiiidci-  Ui'jristiy  Act.  1:24 
undir  Liind  Titles  Acts.  Ki!) 
Kiirliis  (if  cxcciitiiiH  crcilitcirs,  :2.'i!i 
Will  II  entitled  t(i  notice  of  sale.  -Jtid 
lv|uit.\    (if  i-edeiiiptiiili. 

foriiiei'ly  cdiild  nut  lie  snld.  (iO.  01,  2")!) 
law  cliiiMU-ed  'ly  statute,  til.  -1:^) 
.•iftei-  death  of  iii.ii'tuairdr.  'I'l'.) 
ill  ease  (if  two  iiKirtiraucs.  "Jlid.  'Jlil 
!>ei/.iire  and  sale  nf  e(|iiit,\    of  ri  (leiniitioii.  2fil 
K(Hlit\'  must  lie  sold  as  a  wlioli  .  L'dl* 
Hffect    of  >ei/ure,  sale  ainl   con',  (y  anee.  '_'tl:! 
What   title  iMirchaser  ac(|uii-es.  ■JC4 
Who  may  pin'chase.  iMil 
I'urchasi'  hy  iiiort^auee.  •_'(14.  "Jil.'i 
Iicceiver  !i\    way  of  e((iii',ililr  cNccution.  2ti() 
Moituauce   p.i\iiiL;    |o'i(ii'  execiil^iii.   I'tll 
S!llise(|iU'llt    eiieinilliiaiieer.   L'iKl 
I'ai'l.v    ill   I'oreelosur.'  aelioii.    (iVs 
l.illlitalioll   of  ;ic1:on.   .'c'lI.    ."i^:! 
KxciMitiirs  and  admiiii--ti-atoi's. 

Power  lo  moituauc  or  sell,  ■_'<),  :!(! 

Execution  of  dii'ccliiin  in  will,  :',(l 

Devise  ehai'Liv.I    with    |ia,\  iiient.   'll 

Morttraire  liy  (|(>\  ivrc.  :!•_' 

Ksiate  of  iiiortnaucc  di  vohes  upon.  •11\ 

I'liititled  to  iil(irtLr.iL;c  iiioiH'y.  -JlH.  -JJT 

Jfay  sue  on  the  eiivciiant    :!Tl» 

May  sue  for  foreelosuic  o!'  sale.  :!!!!).   400 

^ra\'  reeon\c\-  nr  discliai''_;e.  '1\~ .  :!1'> 
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Kxccntoi'^  ,-ii!i|  ailiiiliiist  ralii!^     i  nntiiiiii  <l 
Fiu-t'li;!!  rxcciiKir  iiiny  ilischiiriic,  :!I6 
but  nut  rcH'i'iiiii  Jiiliniuisiiafdi',  ^IlCi 

Instate   III'    mill  I 'jaii'nr   clr\ii'\is    lipnii,   lit)I> 
Ha\'  1)1'  sill  il  nil  I  111'  ciixi'Maiit.  .'174 

DitVinlaut^  ill  ai'jinii   I'm-  fn^  i-rinsiirr  ur  sale.  "JtiS.  4(lll 
See    Di  ml  lit, III!    nf    (.^tiiiis.    Ad  mi  niJ  rn' inn     nf    (>7.(/i\, 
TriiiiS(iiis-;iiiii  .iiiiiir  l.iinil  Tilhs  Arts 
Exomjitions.  see  Dl:<trcss 

Kxpenses,  sec  Acian  iitiin/  hi  t  •!■(  I  ■!    iiinrlfiiliinr  and   iti'irtiliui<r', 
Marti/'Hli  r    ill    jiossi  syilill 

Kxlinsriiisliiiii  lit  nl'  ni.ii't'^a'jr,  '.■(■  Ilixilmriii    nr  n  ( 'imi  iininr. 

Ml  r(/i  r 
PjiUifipptiim,  .■>74,  "iT.") 
Feoffiiiirit.  !l 
Filial  (jfiln- 111'  I'nrccli.sMfi'.  \l< 

Form  and  rfiVpt.  449 

How  olitaincil.  4r)(l 

When  rrtiisi'il.   t.'il 

OiK'n'iiu'  riiiTM-iiisiiiv.  i.")i,  4:,-j.  ir):5 

Miii-t;;avi'i'  may  1  iil'nrn-  i-ii\  ciiaiit    4r)4 
Fire  iiisiiiaiirr. 

liisiiralili'  iiitii  rst,  7  l"_' 

lit'  iiioi'tiiaL'nr.  ~\2 

of  miirtirairi-e.  714 

lit'  \riiiliir  nf  partial  uk  in>r.  714 
I?ii;-lit  111-  iililiij-atinii  ti.  insiiiv,  71  I 
Slmrt  I'nriii  uf  I'livnian;.  714.  71!l 
Statiitiiry    [Mwcr  nt'  iiini-t'ja-xi  1',  7i."i.  (;:;.") 
Iiisiiraiii'c  ill  iiaiiir  it'  iimrtiiaunr,  7i(i 
^Iiiftiia'.'iir   is  llii.   asMirnl, 

allliiiii'jii  Inss  pavalili'  tn  tiini't'i'auci',  717 

<  V  aitliiiiiLiii   [inlii'v  a^si'jniil.  71'l 
KflVrt  III'  trair-t'rr  nf  |.ri.|ii',ly,  71::,  72'l 
Wlirii  miirtua'-ti'i'  'iitilli'il  tn  Mir.  "17.  71'-,  72^5 
Jlortn-u,,  r-laibi'  ill  I  iilii-v.  7lM 

I't'iri't  oi',  72.> 
liisiiraiii-i'  ill  iiaiiir  i-t'  mml^'avri',  7"J4 

if  I'liiifiiicil  t.i  'lis  iiiiiMfst.  7"J4 
liiviiraiiiM'  ill'  iiiiii;,-!!   iiiii'icsts.  7J(! 
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Firi>  Iiisufaiii'i'  — miithincd 

Tiisiirrr's  I'i^lit  (It'  suliniiiatiiin.  721.  T"22.  72:,'.  725 

Iiisinaiicc  is  colli  ract  of  iiulrinnity.  725 

Aiipiicatidii  of  iii.suraiu't'  iiKuicy,  72G 

.Mccliaiiics  lii'ii.  i:>2 
Fixtures, 

Chattels  affixed  to  realty.  20 

Drilice  iiC  annexation  re(|iiiiTil.  21 

Eiiilence  as  to  oiivumstaiices.  21 

MoitiiaL'ce  entitled  as  ayaiiist  iiiortuasroi-,  21 

When  inoitirayoi'  may  remove.  22 

Jloi'lji'atree's  ri^lit.s  as  'maiiist  owner.  22 

Vendor  under  hire-puiehase  a<rrcement.  22 

Question  of  priorities,  22.  2-''i 

!Mortua'jee  as  aaaiiist  ehattel  mort^'agc*.  2o 

Conditional  Sales  Aet,  24 

Between  landlord  and  tenant,  22 
Fliiatiii!.'  ehame, 

Applioability  of  efiuitahle  doetriiies  to.  48 

Usually  eontained  in  debenture,  82 

Contrasted  with  speeifie  eharjic,  82.  83 

Present  equitable  ehav^'e,  83 

When  it  becomes  specific,  8.1 

AVh(>n  postponed  to  iiiortLiau-e  or  other  ohar<;e,  84 

"When   reiristcation   required,  84 
Foreclosure. 

Nature  of  remedy.  41 

See  Arlioii  far  t'orrcliiyiirr  or  snJc,  Mn.iffr'x  office,  pro- 
en  dirifis   ill,  fiale   and   foreclosure    iimhr  Lmul 
Tiths  .\ri.< 
Foreiirn  executor  or  administrator.  316 
Foi-feitui-e. 

MortMuror's  estate  foi'feited  at  law,  18,  30.  38 

Relief  airainst.  in  equity.  37,  38 
Forpred  instrunu'tit, 

I'nder  TJeixistry  Act,  112,  127 

Tiider  Land  Titles  Acts,  127,  LJG 
Fraud. 

^rust  be  pleaded,  417 

Effee!  or.  on  luioriiie,-,.  94.  90 
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Kraiul — continurd 

KTlVct  1)1'.  uiidiT  Liiiid  Titli's  Ai-is.  174,  17.").  170 

("oiiccaliiK'iit  of  eiu'imiliniiicc.  11 

< '(iiicfjilfd  I'laiii!  iiiidcr  Liiiiitatidiis  Af'    545 
Frauds.  Statute  of, 

Must  1)('  pleaded,  417 

E(|uitat)le  mortf;ai;('s,  7'J,  73 

Deposit  of  title  deeds,  77,  78 

iioe  Oral  ■evidence 
Fraudulent  and  voluntary  moi'tirafies. 

Statute  l:!  Klizabeth,  11.  12 

As.'^is.'iiuients  and  I'references  Act.  12,  13.  14 

Statute  27  Elizabeth,  15,  IG 
Trlanvil,  1,4 

trOdd  faith,  purehaser  in.  !t4.  !Ui,  !t7.  i'S. 
(iofxlwill.  when  niort^ra-.'ei-  entitled  to,  20 
Grant.  8.  it.  10 
Growini;  erojis. 

Whi'ii  niortsfa<;ee  entitled  to.  583.  584 
Guara.;tor.  Guarantee,  see  Surefi/ 
Hii-e-pui'ehase  asrreement. 

rhattels  annexed  to  realty,  22,  23 
Implied  covenants 

In  ei)iivevanee  In-  way  of  inoi'tirnije,  7^W,  740 

In  niortLraLre  of  leasehold,  73!) 

rndri-  Land  Titles  Aets,  740 

Sic  / i!,l('iinnl)f.  rli/lif  <if  tiinrtiiiifinr  to 
Impr()venients, 

I'uder  mistake  of  titl(\  587,  (!7!t.  577 

When  allowed  to  niortirairei'.  5S5.  58().  587 
Tncunilira!!'"'.  ineiiniiiian''cr.  ineunilirauefc.  see  I'm  Kiiihrnnce, 

etc. 
Iriilenniity,  nioi'ti.'airoi'"s  ri^ht  ti). 

Transferee's  ohlinjition  to  inileiiinif\-.  234 
express  or  inii>lied.  2"«-! 

Im|>lied  ol)]ii,'iition  may  ]»■  nciijilived, 
by  oral  evidence,  235 
if  vendoi'  not  liable.  23(1,  240 

Nature  of  obligation.  235.  23(1,  24(1 

;,i    iMlity   nf  i!i:i|-!'ird    v..,>.Kin,   2311,   24" 
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Indemnity,  iiioittrajior'.s  I'iiitit  to, — lontintiid 
In  ( asc  of  sail'  umler  oxt'Piition,  'JUT,  '2()5 
Statutes  of  western  provinces,  2',i~.  238 
Ti-anst'eiee  not  liable  to  iiiortsiatiei,  2:!8,  239 

except  in  Ali)('i'ta,  '2'iS 
In  case  ol)li'_'atioti  assiLriicil  to  niort};aj;;', 
luortjratree  may  sue.  24(1 
hut  may  be  ilisenlitkHl,  241 
Oblitration  confined  to  indemnity,  240 
No  relation  of  suretysliii).  242 
Infant, 

Incapacity  to  make  mort<;a^'e,  24 

covenant  to  pay.  ■"ST.") 
Defendant  in  action  for  foreclosure  or  sale,  40!).  410 

judRnient  against,  419 
Resen-ation  of  day  to  show  cause,  419 
Service  of  notice  of  sale  on.  655,  656 
Instalment. 

Subseoueiit  advances  under  inortga}j;e,  122 
See  .1(( < /rn//w)i  chiuM 
Insurance 

Life  policy  issued  l>y  morttraKce  to  mort'iagor,  49,  50 
Sec  Fire  Insurance 
Intention,  see  Oral  evidcnte,  Merf/cr 
Interest, 

When  interest  is  payable,  599 

iniiilied  contract  to  pay,  599 
Rate  of  interest  till  maturity,  600 
Parties  may  asrree  on  any  rate.  GOO 

with  some  exceptions.  (100 
Sinkinuf  fund  plan  or  blended  i)a,vmcnt8.  601 

rate  must  be  stated,  (iOl 
Rate  if  no  rate  airreed  on,  ()02.  604 
Rate  of  interest  after  maturity,  602 

lansniasre  must  be  una-abifruous,  (iOk 
excess  paid  by  mistake,  603,  60 i 
Efrect  of  ohtainintr  .iudunient.  605 
Increased  rate  after  default.  606 
I'clief  airainst.  606 

statutii-y  !i!',iv!v:in!!,   (107 
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Interest — cuntinut  d 

Incri'iisi'd  i;itc  iil'tiT  ilcl'ault      mnlinued 
new  bai'^'iiiii  valid,  G08 

Apiinrtiiiiiinciit  of  intficst,  608 

<'alcul;i(i()ii  i<(  iiiti'ivst.  ()(I8.  (i09 
froiii  time  ol'  adviiiiee,  G(t9 
ii|i|>licali'iii  111"  |ia\  infills.  (110 

Compound  interest,  Gil 

Interest  in  lieu  of  notice,  G12 
aftei-  maturity.  491] 
after  five  .vears,  491,  492 

Lesrislative  .jurisdiction,  fil3 

See  .Uah  rntiiiii  vlnusi ,  Limifntion  of  (ictians 
Inter|)i'('t:itioii  clauses. 

M      j;a<res  Aet.  7,  8 

( 'i>nvt'yauciiiLr  and  Law  of  I'ropnrty  Act,  7,  8 
Joint  account,  moue.v  advanced  on.  '224 
Joint  dibtoi's  or  contractors, 

Kll'ect  of  aliseiici'  of  one.  ."jIS 

AckiKiwleduiiient  li\'  <iiie.  ."i19.  r)49 
Judgment,  forms  of. 

For  foreclosure  with  reference.  424 

For  foreclosure  witlio\it   reference,  422 

For  sale.  422.  424 

For  redemption.  510 

Airainst  married  woman.  ;-{74.  422 
Jndtrment  creditors,  see  Kxr( nlhm  criditorx 
Judicature  Act.  see  fjnr  itiul  ninihi  in  Vpinr  Canada 
Juri.sdicfion, 

Foreclosure  or  sale  of  land  outside,  391 

TJedeniption  of  land  outside.  489 

See  l.(  ii'^hitivr    'turisdiitiim 
Laches  and  acquieseiice. 

Bar  of  riffht  to  foreclose.  ;{94 
to  redeem.  487.  488 
Landlord   and    tenant,    see    Altornmrnt.    Distress,    Leasehold 

)iiorlt)a(i( .  /,(.sv(,  of  )iiorl(iagfil.  land,  Fixtures 
Land, 

Statutory  definitions.  8.  85 

AVhal  eonveyance  of,  includes.  10 
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Liiiitl, — coiilinnai 

Chiittcls  atlixcd  tii  ivalty.  '20 
Land  Titles  Acts, 

DistiiiiTiiisheil  finiii  Rctristry  Act,  ITjI,  152 
Old  systpiii  and  ncu-  system,  ir)2 
Statutes  of  various  provinees,  152 
DeploraUle  diversity  of  Iei;islation,  153 
History  of  Ic^slation.  4(i7,  470 
Registration  of  titles.  154 

contrasted  with  retristration  of  deeds,  154 
Main  ob.ieet  of  land  titles  system,  155,  178 
Effect  of  foiu'ed  iiistrunit'Dt,  15(1 
Detiiiition  of  mortgage,  15li,  157 
Forms  of  mort^ase,  l^S.  15!),  KjO 
Forms  must  be  followed,  161 
Detinition  of  encumbrance,  15(>,  157 
Ivncumbranccr  and  encumbrancee,  157 
( 'har;:e, 

under  British  Columbia  statute.  157 

under  Ontario  statuti;,  157,  158 
Seal  not  neces.saiy,  158 

KiTcct  of  absence  of  innsidcration    155,  179.  180 
Morttras^e  or  charge. 

does  not  transfer  estate,  160.  161 

operates  as  security  merely,  160 

not  a  Icfral  mort^rasje.  160,  182 

rev'istered  or  statutory  moityaire.  160,   161 
Instrument  cfTectivo  upon  registration,  162 
Tile  rcfiistered  or  statutory  estate, 

its  priority,  162 

not  eciuivah'iil  to  let'al  estate.  163 
Certiticate  of  title. 

in  westeiTi  provinces.  163.  164,  166 

in  Ontario.  164,  165 

ahsnlute  or  indefeasible  title,  163 

(|it;ilified  and  posses-soi-y  titles,  163 
Rcirist ration  of  transfer.  165.  166 
Reijristration  and  priority  of  mort^'ajjes, 

mode  of  re<ri  strati  on.  167 

effect  of  prior  roL'ist ration.  168 
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Land  Tillcs  Ai'is — iiiiitiiiiii  il 

l{i'i.'isti;iliiiii  iiiiil  lu'ng-ily  nl'  iiioitKiiiii's-  (niitniinil 

lTy:istr:itii  11  as  iiiilicc.  l(iS 

sulisoiiuciit  ailvaiiccs,  l(iS 
l^M'ciiliinis  ami  llirir  piuirhv.   IliU 
Miclianii's  liens,   l"l2,   IT^I 
I'lircuistt'rctl  intiicsts. 

iij  ucstcrii  pniv  iiifcs.  17:1.  177 

may  lie  ciiforccalili',   177,   17^ 

ill  •  hitaritt,  17S.  17!l 
Trusts,  iintiec  (if, 

iKit  ti>  1)1'  ciitprcd  on  rcL'istcr,  174 
N'litirc  di'  uiircu'istcrcd  intcnsi.  174 
Fraud  iii\alidatos  title.  174.  17.').  17(1 
Notice  iiiil  iieeessaiil.v  I'railiiiileiit.  174 
Doetiiiu'  111'  notice  excluded,  17.") 
Quaere  wlietlier  statute  eflfectivp.  ITo 
Notice  as  evidence  of  fraud.  I7(),  177 
Relation  i)et\veen  fraud  ainl  notice,   177 
K(|uilal)le  mortiraitcs, 

contrasted  with  reyjistered  inorttrago.  l.S'2 

may  bt>  created,  182,  73,  78 
( 'aveats  or  cautions. 

priorities  presi'i-xid  l).\ .   i^:l.  1M4.  \K> 
Weiiiedies  of  inort};a(rep. 

ireiierally,  18.> 

classiticalion  of.  1S7 
Action  on  the  covenant,  :!()S 
Takiiiu  possession,  :i()()-:!().') 
Title  hy   posse*ion.  .')(1S.  .')7() 
IJniit.-ition  fpf  actions.  .")()!> 
.\ttirrinneiit  and  distiiss.  710 
Di sella i!.'o  of  nifirtiratre,  .{21 
Implied  I'oveiiants,  740.  741 
Short  fomis  of  covenniits.  732 
Assiiinmoiit  of  iitorlL'ai.'e.   104.  200,  20!) 
Seizure  nf  iiiortu'ai;-e  undei'  eNcciition.  214 

Sec  Tniiii^nussioii  mxlrr  I. mid  Tilh.s  Acts.  Sulc  and  Forf. 
(Insiiri    Hiiihr  Liiuil  Titlis  Artu 


I.NDKX. 


liitw  iiinl  niiiity  ih  rpptT  <  'ii;i:i(lii. 

<  'imiiiioii  liiw  ill  r|i|>tr  (  iiimda.  't~ 
Lmu  111'  iiKirtiiiiui'.  .")H 

liitriMliiction  III'  ciiMilalilc  jiiriMliclidii.  (il 
Siilisci|iiint  cliaiii'cs  ill  till'  I'liiirts,  (i4 
Till'  Ailiiiiiiist iMiiiPii  iif  .liiNiicc  Art,  Is'.',,  (;(;. 
The  Oiitiii-ii.  .luiiii'aliiri'  Act,   I^^Sl.  ti(i.  :;4ll. 
The  l-aw  IM'oin:  Act,  l!Hl!l,  (i!) 
LcM'iii  ciiurts  (iT  i-('iiii('sts,  ."iS 
liiical  courts  <)!'  coiiiiniiii  pleas,  "iM 
•  iiiirt  of  Kiim's  liciich,  .')«,  (12,  fi-t 
( 'diirt  of  Cliaiiccn  .  (i:!.  (i,") 
( 'oiirt  of  <  'oiilinon  Picas,  (14 
<'iiiii't  of  KiTor  ami  Appeal,  ((."i 
(  iiiirt  of  Appeal,  tit) 
SuiU'cine  Court  of  .liKlicature,  titi 
lliirh  t'ourt  of  Justice,  titi 
Supreme  Court  of  Ontario.  (i!l 
Lease, 

Powei  of  mortu'airor  to  leaM',  'I'u 
I'owci-  of  nil  111  ya !.'('('  tu  lease,  li.'iT 
Kcneual  of  niiirtiiajicil  \.-,\^f.  '.)] 
R('j,'istiatioii  of  leases.   Kill,    111 
I'luler  Laud  Titles  Acts,  Hi."),  Ulti 
See  l.issd   of  niurhiiUKil  I'liiil 
Leaseliold  inortsrayjc, 
GcMci-ally,  8") 
Assif,'nnioiit  of  unexi)iitd  term,  S(> 

disadvaiitaires  of,  87.  S!) 

reservation  of  last  da.v  or  liour,  87.  88 
JIorti;aH:e  by  sub-lease,  !MI 

disadvautaiies  of,  !)0 

.sulilease  with  declaration  of  trust,  !)0 
Ueiu'wal  of  morti:a,u-ed  lea.sehold,  ill 
Short  Fe-nns  of  .Mortiraircs  Act,  85 
Implieil  .ovenants,  8(i,  7.';!> 
l{cconve.\iuiee  or  siirrcnder  nf  term.  :!(i;! 
Lejial  estate. 

Essential  to  le^^al  nioituaye,  17 

Import, iii.H-  of  !i;r;,i  csfate,  ICiii,  It'M,   I(i2 
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Li'l-'Ill   otMtl'.        HDlllllllul 

I)i^linu'ui■•lltMl   I'rdiil  KMPfililc  ilili-li'>t,   inl 
I'uii-li.iM'  "'I',   I'm-  vnlilc  \.  illiHilt   liiilli'C.   lOl 
Sniisri|iii'iil   i('i'(:|it  ol'  nnlirc.   |ii:i 
Siilisci|iii'iil!y  irctliii'-'  ill  l'"-:.'il  rvtalc,   1<>:! 
IJitur  ri'-'lil  1<)  call  for.  Hi:!.  |()4 

i;fr.-fi  of  i;.'i.'istr\  A-'t.  nt.  i-.'.'>.  i-it; 

Ddctiiiii'  i.f  tafkiiiu.  l:!S.  147 

Hfr.ci  (if  I, Mild  Titli's  A.ts,  ICC.  k;:} 

i^ic  Pri'iritli.1.  Talking 

liei-'iil  iiii)iiLrii'_'o, 

Fditii  (if.  Nt('ri'iil\  prii.  IT 
H('<|iiisit('s  cii".  IT 

Distiiiuiiislicil  ffiiiii  I'linit.ilili'  tiiiii'ti.'iit:tv  "1 
Sir  ('miiiiiitii  hi"-.  I'lidihi.  Iniiil  niorfiiniii    In,  I'nDrllie^, 
Lifinl  I  stall .  Lnnil  TlUrs  Acts 

Lccnl  trmliT.  "ifiO 
LrL'isl.itivc  .jiirisdii'tion. 

I'livincnt  iif  III' lit •_■■:!'  afttf  five  vcai''--    4!ll,  4!''J 
As  lo  iiitiTcst  and  inmttraws.  <)l:? 
Lessee  of  iiidi'l^ratreil  land. 

Leases  liefurr  and  afler  iiiort'.'a'je.  'J}!! 
iiiipnrtaiu'e  of  distiin-'uisliinir.  24!) 
Molt L'a tree "s  riirlits  if  lease  i>aratnoiiiit, 
heeomes  landlord.  2.'fl 
not  entltleil  to  ymssession.  'i.")!) 
when  entitled  to  rent.  '2r)0 
what  vent  entitled  to   "J.")!.  2^1 
redemise  clause.  2'>'2 
((|iiital)le  niorti.'a'_'e.  2.">:$ 

!lIort -ia '.iee "s  liirhts  if  lease  sn'osennent, 

entitled  to  possession.  25r> 

not  entilted  to  rent.  'J-")") 

when  new  tenane,\    implied.  2'><> 
Transfer  of  eqiiit.v  of  redemption.  2'>1 
Satiitoiy  or  eontraeliial  yiow(>r  to  lease    2")? 
Snbspqiient  lessee  entitled  to  redcTin,  4<18 
KiL'lits  of  eiiuitable  mort<;ai,'ee,  (iHG 


IMUA 


719 


M''    lu;iL'rr   |),-|>iiiL'    t;iMs.    .'iTU 

IllipiiiM  nil  mK  iirhir,    iiiivI.iIm    ..T  lirt,     'iTT,  -i^"! .  tlTH 

liicli  liiilis,   107 

lllflii  lll.ll  cililllali!!'  cIlJI  L'r     T'i 

Si'r    /■,'.)(  I  iili'in   (  I  I  ililiir^ 
[.I'liitalidri  III'  c-.sl;i(r  ill  i-n|IM'\  iili'-i'.  S 
Lliuitlltiiill.      \.\\<\'v  ..I.    iiiilsl    III'    mI,  :i,|.'.i,    117 

l.lll-llIN   ■'!•   ;ll-l|llil  SIM'IKT.     1>>,     |>ll 

Liinitiilii>ii  ,)l'  ;iclii.ii-   i',,r  I"is..im|   |,,-iv  incut. 

Ai'l  lull    nil    CdV  C'll.llll,    .")  |."l 

III  ciM'  (if  11, .  "t'j  i'/|.  ,-iM.  r   Ixl  .liil;.  .    l^'l(,  .■,).■, 
Arrt'iirs  c)t'  iiiti  i''st   ri-ri,M.|-;ili|i     .M.',    riit; 
Acfiiiii  ot'  (li'lit.  ."lit; 

Aclidll    t'lll-  .■|('C(p||||t,   ."ilti 

If    lll<>l'ttr;iL|r..    triistn.    ■,!'    -:i|r|ll!lS,    .'117 

Kfii-iM  111' .liviiliiliiv  III- .11.^(1 ..'117 

if  |il;iintilV  :iiiilii    ili-,.i!iilit\  .   ."il7 

if  ilcfi  liihih!    ,-ilis('iit.  ,'il7 

ill  C'lSr  (if  jiiint  (l"l)t,ii  s,  ,"ilS 

AcUiKiw  h  (l-iii(  lit  .,■•  1 1,1   1   |i,i\  iii.iit,  ."lis 

licc(-,>it\     fill-   w  riliii.,',   ,"ii>.   ,",i:i 

III  cMSc  (if  .idiiit  .ii'litdrs,  ."iMI 

ti»  \\  lidiii.  ."r_'(i 

l)v  w  Ik  (111.  ."i21 
Limita.'iidi  .if  .■ididii-,  i,,  ic-d,,  ,•  ii|,,ii,y  ,,iii    .■:  i.ii,l. 
Wliiit  in'dccclMi'.^-.  cdvcii  .1  \\  si.it  lite,  ."'_'   "rj:{ 
IJliiitMtidii  as  td  |i|'iiii-;|ia        ..' 

wlirii  tunc  hr'jitis  td  inn.    )24 

in  casi'  (if  .  \|i',ss  inist.  ."r_'( 
Arknnw  l''(li;iiiciil   (,i-  |i,-irt    pa.v  iin  lit,  Wl'l 

li.\     wlldiii.   ."i'J."i     .'iL'(i 

tn   wlldiit,   ."i '_',') 

tiini'  (if.  ."i27 
T,iiii;l;itid!i  as  Id  .■nic-irs  df  intcri^t.  ."il!7 
prncrcis  of  sale,  ,12S 
in  f(Mc..|dsiiic  actidii,  ."iL'lt,  ,',:;() 
in  r('(l('iii[iti(m  ai'tion,  Ti'js 
if  prior  iiidr1f;M';oo  in  posstssioii.  ^Sl 
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Liiuitiiiliniis  (if  Mctiiins  hi  icriiM!'  iii<iiic\   (Hit  i.|'  liiiiil — tun. 
Ac'kiiiiu  Icilijiiicnt. 

1 1'l't'ct  as  111  :iii'i';ii's  n!'  iiitcivst.  ."i:!! 

time  ol'.  7)'V2 
I.iiiiit.-ilinii  lit'  ai-t:iiii>  ii'V  |"i--  '■"slnii.  iiiri'rlii-.mi'  m-  sali'. 
Ijiimtatiiiii  |irii!|-  '.n  \>'>'-'>.  '>'■'- 
.Moit'iaiii'i'  mil   liaiiTil  if  in  |iii>m'>s!iiii.  .'il'.'J 
Heal  l'in|nTly  Liiiiitat  imi  Arts.  -"liU 
Actiiiii  til  rci-iiM  r  lalhl.  •'>:'>'> 

a|i|il'i's   til   lull  rliisU  rr,   ."i^iti 

111-  act  inn    I'lif  :>a'i'    .i-l'i 
What    ^llnNtitl.l^^  |iiis,-.i  ssiiin.   't'.'ti'i.   'h'tl 

uastr  or  \acant  laml.  •>'->l 
Actiiiii  liy  till'  ri'iiu  n.  .'iiiS 
Wlirn  till'  ri'^lit   !•>  ilrrniril  to  a<i'i'Ui'.  '>''>'^ 

't'  I'laiiiiaiil  .lisiKissi'NSt'd,  TM) 

if  I'laiiiiant  liits,  .■):!!•.  ^A'l 

in  case  nf  tciiani'V,  ."i4(i 

Miiirl'jat;iii' ii'it  tenant  at  '.vill.  r>41 

if  I'iaiiiiaiit   ii'vci'sionci',  ri41 
or  ii'iiiainilcnnan.  .'141 

joint  tenants,  ri4"J 

truants  in  ciimuioii.  •)42 
Timi'  runs  aiiaiust   nioi  tuaurc. 

ulicn  111'  is  1  nlillnl  111  iHissi'ssion,  .'i4-> 

aithouuli   I'liiir  MiiiilLia'jcc  in   possession,  .i44 
( 'oneiaicii   fi'.-iUil.  r^o 
Ai'know  leilLinient,  "it.'i 

liy  wlioni.  "141) 

to  uliiiin,  .'')4(i 

t'onn  of,  ">47 

time  of,  "147 
I'ai't  |ia.\"ini!it,  .'"i4S 

liy  u  linni.  .'1  |s 

pa.v meiit  of  taxi's,  ."i.iO 
KlVret  of  lirinuin'j  aetion.  ."i.'iO 

ai-tion  fill'  [iDssession,  r),")! 

ai'tion  for  fiiiii-lnsiiir  iinl.\ ,  ."i.")! 
I-ifl'i'i-t  of  ijis.'iliiln)   .if  iilaintiff.  ."i.'i:! 
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Limitation  ni  lu-tiniis  I'im'  piisscssimi.  I'oft'i-lnMirc  or  sale — con. 
ExtiiiLniishiiifiit  of  titlo.  ■")").") 
cftVct  of  statute.  ."),'»() 
Limitation  of  ai-tions  for  vidciniitioii. 
Liniitatiiiii  [ii'ior  to  Is:!:!.  'hV2 
Mortuaiior  not  harroti  if  in  iios-scssion.  r):V2 
TJcai  l'iii]ii'rty  Limitation  Arts.  "jiU 
Liinitallon  if  nioi't'-'aiicc  in  iioswssion.  .").')7 
\o  cxtinsion  for  disability,  .j.")!) 
Natuic  of  ])osst'ssioii  of  niortjrairoi'.  -'''il 
must  be  as  inortsrajri'o,  ofil 
not  referable  to  otlier  ri^ht.  'ti'tl 
'trustee  foi'  sale.  ."id'J 
what  eonstiliites  possession,  7)t'<'' 
wild  or  vacant  land.  ")()4 
payment  of  taxes.  7>CA 
]'ossessio!i  of  ])art  of  lands.  TjtU 
Aeknowledtrnient  In  niortL'aiiee.  .'id.") 
by  and  to  whom.  500 
what  eonstitntes.  .")(!(! 
time  of.  .">(i7 

if  several  mortirairois.  .")fi7 
if  several  nioi'tira'jces.  ."itiT.  .">(>>>' 
limitation  of  actions  under  L.-uid  Titles  Acts.  ."ilJS 
Limitation  of  riirlit  of  distnss.  si'c  Dislnss 
Lis  penil(Mis.  rJ2.  s2'.) 
Lit'letoM.  :!.  -1.  in;.  4(> 

Loan,  wl'.eii   iniiilied   fimn  niorl;;ai;i\  -Wi 
LrH'ke  Kinir's  Act.  'ifi!'.  'JTl 
Lwnacy   Act.  jirovisioii   \\w  v. --linLT  order.  ^117 
Married  woman. 

Capacity  to  make  icLral  niorlLra'_'e.  2.') 
Married   Woman's  (  onv  eyjinces  .\et.  'I'l 
Alarried  Women's  I'rnperiy  .\i-t.  "_'.").  I'd 
Bar  of  ilower.  execution  by.  '!') 
Di^i'liarue  of  mortiraue  Ii>.  'I't 
•  'ontraets  and  separate  pi'operty.  21) 
SuiiiiT  and  Ix'iiii:  sued.  I'd.  :>74.  40(1 
Form  of  jndmnenl  airainst.  •'!74.  4"22 
I'li-ler  Land  Titu■^  Act.  2d.  27 
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.Married  wimiaii— ( <i,itiniit d 
Tiiiliie  iiiiiiu'iitr.  27 
Mui'tuaL't'  1(1  Skciiic  husliaiMl's  (It'l)t.  27 
Obliiratioii  111  iiiilriHiiify  mih'  ir  of  0(iiiity  nf  rcdciiiptiou, 
2:J(;.  240 
Mai'shalliiitr. 

Statcnii'iit  (if  (Ini-trliii'.  2t4 

Subi'05,'atioii.  2'."! 

Applif'ation  ti>  sali'  of  o(ii;iiy  iif  I'edi'iiipt'uiti. 

if  out"  parcel  sdld.  244.  24.") 

if  dilTerciit  parcels  suld,  24tj 
Master's  (iflice.  iu'dcecdinLrs  in, 

.ludsiiiieiit  for  foreclo^iiirc  or  sale.  424 
Judinneiit  fill-  i-cdciiip1iiiii.  "iiiK,  MO 
Powers  of  the  niast(>r.  424.  42") 
Geiii'ral  conduct  of  llii>  r(>fereiice.  42.') 
T'oiisideriiit;  jiiduinci'i   aiid  ad<r!iiLr  parlies,  420 
Siiliserpieiit  ciuMunbraiu-es.  427 

who  are,  428 
Aecpiiriii^:  interest  iniuhnii   lili .  42!) 
Notices  to  other  panics.  AM) 
TakiiiLT  ac'-iiiiiils  ;iii.|  ;ippointiti'j-  day  foi'  icdeniption.  432 

proof  of  claiins,  4:i.'>,  4o4 

taxaiioii  of  c<is1s.   1:;.".  )i2(i 

settliiii;-  priorilits,  4^!.") 

time  and   place  I'l   ■  icdi  iiiption,  436 

SIICI-I  S^!\  (•    pi'l  i'llls,    4-'>(i 

Mastci''s  report,   C'.M 

liieaiuiii;'  of.  4^'.!' 

confiriii.'il  Hill  of    I  to 

appeal  f inni.  4  tl 

( fl'cci  of  coiiliiiiialinn,   141 
Suhsi'jMcnt    acciiiniis.    142 

new  day   lor  '  cdi  mpl  ion.  442,  444 

if  (  ticiii,il)i;inc   r  irdicnis.  444,  44,') 

.•ini.iuni   111  111'  p-id,  4  !:'i 
Stay  of  ac'ion  <in   |ia.\iucnt  of  arrears,  446 

cfi'cct  of  accilc!  .-ii  ion  cl.iiisc,  44l'i 
Change  of  state  of  accoinit.   147 
Final  oi'dcr  of  foicclosiire,  4I« 
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Mast('l''s  iiriicc,  |)ii,i-i'ci|iiius  ill-    toiilimnd 
Sillc.   w  llii  lllii;.-    rrqiliir     I'm 
Snip  |ii(i<'i'r<liiiL's.  -|l-'l 

|)ii\\('i's  ill'  liinstcl'.  4t)0.  4(11 

;iil\<'rtis!iil('iit.   Jtill 

C'luulitidiis  of  sjilc,  4(iO.  4(il 

r.'sirvc  l)i(l.  4(i(i,  4r,l 

cijiKllU't  111'  siilc,    1(11 

ilc|)iisit  l)v  piii'i'lKiscr.  4(il.  4(>2 

piiv  inciil  of  baliiiirc,  4(>2 

ri']iiirt  on  sale.  4li"2.  4(i:> 

apiilii-atioii  i>\  iirnci'ods,  4<>I5 
.Iiidyiiieiii  U'V  ilcliciiiicy.  4(i4 
Fnrpclosuri'  at'tii'  abort iv(^  sali',  4(i4 
i'i'cicccdiiiirs  ill  rc'ik'Tiiptioii  netion,  'ill 
Maxims  lit'  (M|uity. 

Ill'  wliii  si'i'ks  i-quitv  iiiiist  (1(1  ciitiity.  137,  147,  14!t,  4s7 
Ilr  \>liii  seeks  ei(iuty  must  cnmo  with  •'lean  hands,  4H7 
Willie  the  e(|iiitios  are  eiiiial.  the  first  in  time  pi-evails,  tl4 
Where  tlio  oiniilies  are  einial.  the  law  jirovails,  97,  148 
Moehanies  liens. 

T'niler  IJe^'istry  Art,  Vl).  1:50 
Tii.ler  l.aiiil  Titles  Aris,  1(1"),  17'2.  173 
Moi'trer. 

At  law   ami  in  eiiniiy,  ;l:!S 
Prevjileiiee  nl'  ei|lli1alile  rule,  ;!:!S 
MeTLie-  ilejiciiils  un   Milentinii.  :!'!!) 

unless  owner  iiersmially  li.'ible.  3.'!0 
Tli:ee  lesi,  of  H'eMtidii.  :;i(i 
Siran'jer  paying  nff  innrtuaue.  340 
Suhrojatii'ii.  :!41 
Inlr-n'iim  exny.  ssly  ijeeliireil.  :'i41 
( 'oii\  I'vaiK'e  to  irusire  noi  neeessary.  341,  :V(3 
Deeils  .lr,-i\\  n  UMiler  ir.stal;.!'.  :I41 
Intention  uatliereil   I'lom  eirrninstanees.  342 
I'res;nn|il  ion    from  roiis'i!rr;ition   of  heiielit.  343 
Moll  vauee  aeiiuiriiej-  eiiu'tv  of  redemption,  344 

priority  o\er  sul>sei]uent  niiirti.'ai:<'0.s,  344 
Tenant  for  life  payini;-  morti;a'je.  34.'") 
.Notire    cf   su!)seij;,.-ii!    e'i.-ir^'cs.    316 
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iliTircr.      I  mill  I  'II  ll 

Ml f.'ir  dt'  iiiurti.':is:c  <lilit  in  judu'iiiriil.  tid-'.,  7(14 

Sec  Assiiiiiiiii  n>  "!'  iiiiirlii'i<l>  •  '''f/'i'  '" 
M(a',-itnry   statulcs.   sec   Murtiiniiurs'   uuil    I'linliiisi  rs'    Hilief 

All 

MiirtiiaL'f. 

Mdilcrti  (Icrmitiiiii   nt'.  (> 

SlMliitiii'v   ilctiniliiins.  7,  S 

Aiii'ii'iit  l'(niiis  (iT  iiinrttriiirt'.  1 

Miirl  finiii   mill  i-if  ijniii .  1.  4 

Welsh  iiinitiiiiiri'.  4 

Morti.':iL'i'  MTuritv    is  |mtsi)|:!i1  i'st,-it(\  '-Vt 

llldi'l'  i.illlil  Titles  Arts. 

ilitiiiition  lit'  itiiirtiiiiL'c.   I'lti.   ir)7 
t'liiiii  lit'  inortLrniri'.  1''!^.  1">"-  "i" 
itlil>iii'tMlli'(' lit' sl:itiilipr.\    I'ni'iii.  nil 
See   Assiiiiiiiimi   nj    iiinrliju'li  .   l-'niiilnlili    iimrl iinil' .   K(]ii- 
ilil.  luinl   Di'irl-tiiiii    ill.  Cmr.iiiitn   Inir.  Lmsdiuhl 
tiiiifliiiiiii 
Miii'tiriiu'i'  ni-iiiiii. 

( 'iiiiiliiii.-itinii  III'  i-iiiiiii-^,  :!4!' 

See  A<i"iiiil.  Aiti'iii  ''ll  III!  I'iri  mill'.  .\ill<iii  fur  fiirf- 
(los.ir:  III-  yah  .  Ai'i"li  '''if  //">><<>'"('.  .!('''""  /'"• 
ri  ih  lllliti'ili .    I.nll'ilill'till    iif   ililliills 

Murt'^.i'ji  r.  st:itiitiii>   ilrliiiitiiin,  ^ 

Sit    AyS'illlllll  III    "'    lll^rlilifl'  .    Ih  rnlilliilll    nf    Istlllis 
Mn|-1'i:i'jrr    ill    pnssi  s^'iili, 

WIkiI   i-iiiistitUli's  tilkin-    piisse-sii.ll.  .".Ml 

in  i'li:ii-:irti  r  "I'  iiiiiii'^^aizii'.  •i>"l 

nut   iis  ii\'.  m  r.  ."i>l 
Altiuiinii'lil    i-l:iiisr    .ini's    iinl    i-misl  it  iltr    |inssrssiiin.    7(10 
Kiijjit-  III'  liliilt'j,-rjir   i'l    |invsrv-;n|i.  .'iS-J 

piiVMiN  111'  iii:ili,-iL;rMiilit.  .i>'_' 

iJl;!!!    Ill    liMits  A\\<\    |il'iilit>.    'i^:'' 

Mii|iliratiiiii  III'  rriits  ami  |iriilits,  .")>:! 

L;rn'.\  iii'j  i-riip--.  '>>•■'<.  "i^l 

I'a  ii-y  in.;  mi  liiisine^-'.  ■)^4 
Uiulit   til  ri'iniliiirsi'iiii'iit    fur  e\|iriiMs.  .'iS4 

l|ll|iliiMlllrni>.    .1^1,    .■"'ll.    .>■"^l 
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Mortya;;('i'  in  posscssidii. —  t  iint}}in<d 
Ol)lii.Mliiins  of  iiiDitwmt'.  "i^H 

luiulont  niJiiiaf^i'iui'iit.  -"iSH 

employment  of  a^'iit,  '>HH 
Nii'i   (ililiycd  t(i  iissi-iM   iiu'rlu'i'-''.  •^•ifv  '''^^ 
hiiihilily  for  (M'cupitinii  I'oni.  ."iSil 
Liiihility  for  irnts  ami  profits.  5!)1 

diligence  re<iui.ccl.  593 
Liability  for  waste  or  deterioration,  r)!)4 
Manner  of  taking  a<'eoiinls,  .')!)") 

aeeount  with  I'lsts.  .'lit.').  'liM. 

aeeount  without  rests.  Mi>.  't'.vt 

sale  of  part  of  land.  "jOS 
Moi'ttiajror. 

Staliiti)ry  dofinition.  8 

Pei'sonal  liability  on  eovenanl.  :$()6 

ill  aliseiiee  of  eovenaiit.  ;U)7 

notwithstaiidinf;  transfer  of  c(|iuty,  233,  373 
See  Eqiiihi  of  ndcnijifioii.  trunsfir  of,  Imkmnity,  mort- 
qnfittr'a  rifiht  in,  Drvolntiitu  of  estates. 
JIorttra«:ors'  and  Purehasers'  Relief  Aet. 

I'roeeediiiirs  not  to  lie  tai^eii  without  h^ave,  742.  743 
Inelndes  derivative  iiiorty:at.'e.  742 
Kx|ieeted  eases.  744.  74") 
I'owers  of  the  .jndire.  740 
Mortj:ai;<ir  ina.\  he  put  upon  terms.  V4().  747 
Costs  of  ;ii>plie:ition  for  leave.  747 
Retroactive  oiieration.  74S 
Power  to  make  ruh's.  74!> 
Land  situate  witiiout  Ontai-io.  74!) 
,Mor1t.'ai;e  made  witJKiut  (Mitario.  749 
Action  in  another  ju'oviiice.  740 
Duration  of  the  statute.  74fl 
See  the  preface,  p.  vii 
Mortiiini)   vddiitii),  \.  4 
Nefrli'ji'lli'C.  see   Tith    (IikIs 

Notice, 

lv|uitah]e  <loctriiie  of.  9"i 
Actual  notice.  9S.  ll!t 
(  'ii'istruelive  l!(4ic"    0>^ 


786 


TNDKX. 


{ 


Ndtii'C. —  Cnillilliird 


Ndtico  iiiii)nt((l  to  iiniicii>itl.  W.  100.  121 


Notil'C  tllMlcl 


Ucu'isin   Alt,  110.  11:!,  117.  121 


Xotici'  in 


,1.:    LmikI  Tillfs  Alts.  174-177 


Doctiiiu'  '<\'  tiifkiiii:.  MS 


Notico  til  mnrti.Mirir  nt'  ns>i'.:iini('n1.  I.iti 


1.  l!)(i 


.\ssifriioc  111'  inortjjiiKc  witlnuil  w 

See  Prioritii  s,  SiiU  kikI'  r  imin  r  of  sah 


tii-c.  202.  203 


Oi'oupntioii  iHiit.  s»^ 
Openinsr  furi'rliisuii' 


Murtiidiii 


II  possrssion 


SIC  Ailii'ii   /'"'■  f(iri(l'isiin    I 


ir  siil( ,  t^iile 


i(/    fni-iil 


iisiin    II IK 


l,r  l.iind  Tilhs  Acts 


Oral  cvidcMcc, 


That  (■(mvoyiim-e  is  ii'iilly  iiiortirjmf.  .V2 
Of  inti'iition  foi'  or  atrainst  lucrcof.  :!4:) 
Of  trnus  and  oxti'iit  of  scouiity.  77 
Of  piiri>iiso  of  ilciiosit  of  titli'  ili'i'ils.  77.  7f 


To  rol)Ut  inM'l'»'<l  iinli'iuuity.  2;?'i 


I'art  paynioiit.  see  Lhiiiliitiini  <if  m 

tiini 
Parties,  sco  Action  f,ir  iiossi  snion,  Actim:  on 


lions.  AcionI  inid  sutisfnc- 


the  covi  ninit.  Ac- 


tion   fir  ralcinjilion 


Action   for  foreclosure  or 


<iil( .  Master's  offici .  i>roc 


I  iliiifis  in 


Pavmoiit. 


Plnct'  of  pa\  iiiri 


It.  :v, 


AVliat  const itiitfs  default.  :!7t) 


Punctual  jiayiiie 


lit,  what  is,  :!S0.  :iSl 


To  sufviviny:  iiiort^aL'ci 

In  ca.se  of  .joint  account.  224 


ii.'.  12S.  :'.0.'>.  :ir. 


Subroiiation  o*"  person  pa,\  i 
Conditions  of  pay. .lent. 

Deliveiv  of  ilischai'^'c  or  reeonveya 


nee,  301.  4!)(i 


1 


nileinni 


t\-   if  niovt^'a^ 


To  whom  paxnieiit  is  vrooil 


■  lost.  ::o2 
.'.(10,  .")(ll 


Pavnient  "'in 


full. 


.-.O'J 


Remittance  hy  mail,  o 

Mortixa'-'c  to  secMie  ttnalini;'  balance.  ."lO:! 

See   Liinitiilioii  of  mlioio 


Aciitril  mill  siifisfdction,  Ac- 


cclcriition  cloiis(.  Tender 


Personal  i)ro|)erty.  see  Projnrlii 
Personal  representaiivc  sec  Divohiii 


if  I  stiiiis.  Executors 


id  odniiiiistnilor.' 
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Ph-adint.'s  in  iiioil};a};c-  action,  415 
PdNscssion, 

Itijflit  as  iR'tuccii  in(irtjra!.'()r  ami  mortKajjee,  19,  350 
Title  by.  as  tenants  in  edninioii,  10 
Adverse  possession 

under  Hetristry  Aet,  127 
under  I.and  Titles  Aets,  568 
See  Action  for  posirssion,  Mortgagee  in  possesion,  Limi- 
tation of  actions 
Power  of  sale,  see  Sale  undtr  power  of  sale 
Priniipal  and  afrent.  see  Agent 
Principal  and  sui'cty,  see  Suretg 
Prioi'ities. 

P](iuitalile  principles  as  to,  !)3 
Between  two  equitalile  raortRafjes,  94 
Between  fii-st  legal  and  second  equitable  mortgn<;e,  96 
Between  first  Cfpiitalile  and  second  legal  mortfraire,  97 
Equitable  doctrine  of  notice,  97 
f'onstructive  notice,  98 
First  mortfrairce  may  lose  jiriority.  100 
Purchase  for  value  without  notice    101 
Effect  of  (ret'inL'  in  lepal  estate.  i02,  103 
Bettei'  right  to  Jciral  estate.  104 
Chattels  annexed  to  realty.  22,  23 
Failure  to  enquire  for  title  deeds,  95,  97,  126 
Negligence  in  custody  of  deeds,  96 
Who  entitled  to  reconvcxaiice  on  paym,->nt,  324,  3.30 
See  fx'egistrii  Act.  Uml  Titles  Acts,  Con<oUdation,  Tack- 
ing, Suhrngniion 
Propei-ty, 

Statuton-  definition,  8 

Division  into  real  and  personal.  85 

fhaitel  mortgages  not  discussed,  85 

Leasehold  is  personalty,  85 

But   leasehold   morlg;ige   resembles  mortgage   of   realty 

85,  94 
rhattels  affixed  to  realty,  20 
Puffer,  defined.  8 
Purchaser. 

Statutory  definition,  8 
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Purchaser — continued 

For  value  without  notiee.  11.  101,  148 
Assiffnec  of  mortjjaKC,  202.  203 
Payment  of  puiehase  money  not  neeeasar>-,  203 
See  Equity  of  rtdrmptinn,  tninsf(r  of.  Indrmnitii,  mort- 
giigor'.i  rifiht  to.  Priori! ks.  Sale  under  power  of 
sale,  .'*«/c  uudir  jud()matt  for  sale 
Real  property,  see  Property 
Real  Property  Limitation  Art. 

English  statute  adopted  in  ri)ppr  fanada.  62 
See  Limitation  of  actionx 
Receiver, 

For  equitable  morttfacee,  686 
in  lieu  of  posses-sion,  686 
payment  of  rent,  (187 
When  appointment  should  be  made,  687 
Judicature  Act.  688 
Power  of  court  to  ajipoint.  689 

even  for  lesral  mortKagree,  689 
Who  may  be  appointed,  689 
llanasier  of  bu.siness,  690 
MortRapee's  power  to  appoint,  690 
Conveyancing  Act,  1881,  690 
under  express  power,  691 
Liability  for  receiver.  692 
Powers  md  liabilities  of  receiver,  692 
Recitals, 

In  conveyance  under  power  of  sale,  677 
In  discharge  of  moitjrafre.  311.  312 
Reconveyance,  .see  Di.'ichiirnf  or  rrconvei/ance.  Assignment  of 

mortfjag^,  right  to 
Redemption, 

See  Acti'^n  for  redemption.  Action  for  foreclosure  or  sale. 
Sale  uwler  judgment  for  sale.  Side  under  power 
of  sale.  Limitation  of  actions.  Common  law, 
Equitg,  Ugnl  mortgage  in,  Eepnty  of  red'cmption, 
transfer  of.  Law  and  equity  in  Upper  Canada 
Redemise, 

See  .legion  for  possession.  Attornment 
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RcKistfar's  offlcp.  piwoclinirs  in.  sen  Snk  „nd  foreclosure  un- 

dcr  Lniul  Tith.i  Acfs 
Re(?i.«)trntioii,  see  lUf/i.stn,  Act,  Land  TIths  Ads 
Registry  Act, 

<'ontfa.stp<l  with  Land  TitlcH  Aets,  IT)].  l.-)4,  lfi2 

^\  liat  iiistninii'iits  may  1k>  re'jisterpd,  lOO 

Iiistninipnts  nfTcptinsj  unpatontcd  land.  107,  114 

Affidavit  of  pxrpution,  107 

Sccuiity  not  i)iiri)ortin<,'  to  convey  land.  107 

Mannci'  of  i-ejfist ration.  108 

^^foi-t<:ai;ps  not  recorded  in  full,  108 

Kft'pct  of  not  rpfii-sterint;.  109 

Actual  notice  of  earlier  instrument,  110 

Constructive  notice,  in  ease  of  lease,  110 

AVhen  lease  must  bo  re<ristered.  109,  1 1 1 

rnreiristered  instrument  not  void,  112 

Kascmeiit  expressed  in  instrument.  113 

Imr>lir  1  lesral  ri(,'ht  or  intere.st.  llll.  113 

Kffect  of  al)seuce  of  consideration,  112,  146 

Effect  of  registration  as  notice,  113 

To  whom  registration  is  notice,  114 

General  i-^^ntion  of  the  statute.  116 

When  reffi.stration  is  complete,  117 

Priority  of  registration.  117 

exception  in  ea.se  of  actual  notice,  117 
Unrejri stored  erpiitalile  claims,  119 
Retristration  of  equitable  niortjiaKe,  107.  120 
Equitable  interest  expresised  in  instrument.  115 
Implied  equitable  interests.  11."),  121.  122 
Subsequent  advances  under  prior  mortpa^e. 
without  notice  of  other  mortgage,  122 
aftei-  notice  of  other  mortfjajre.  122 
after  registration  of  other  mortgage.  123 
^  after  registration  of  merchanics  lien,  123 
after  wTit  of  execution.  124 
buildinjr  loan,  124,  125 
Eff"ect  of  statute  on  priorities,  125 
Effect  of  negligence.  126 
Registration  does  not  validate  forgery,  127 
Adverse  posses.sion,  127 


7»0 


INDEX. 


ReKisli'v  Act. — c<i)i  till  IK  (I 

Kiinlisli  ami  Irmh  rcu'ixtrv  acts,  TJ".  128 
Subfonatiiin  on  |ia\ni('iit  nf  inoi tKa;.'i\  I'JS.  :[().").  ^JTi 
Mechanics  lions. 

rc){istrati(in  of  claim,  i:><t 
priority  of  resist  r'at ion,  130 
priorit.v  over  earlier  iiiortsjatre.   l^H.  l:!:{ 
application  of  insurance  money,  1:12 
Ponsoliiiation  of  iiiort};ay;cs.   14") 
Doctrine  of  lackiiijr,  147.  120 
Reuist ration  of  (lisctiartre,  303,  304,  305 

effect  of  resristratioii,  :!()S 
Qiiain  whether  statute  must  he  pleaded,  41H 
Release, 

Of  e<|uity  of  redemi)tion,  T);"!,  .")(} 
Of  debt  releases  collateral  security,  301 
Renewal  of  lease,  see  Lid.irhold  mortgaffe 
Rent,    see    Attoniim  lit,    Lrn.seliold    iiinrtijiKii,    Liiiiihilion    of 

lutions 
Repairs, 

MortKiitfor  not  ohiifred  to  repair,  fj??,  578 
Implied  covenant,  741 
See  Mortijaiji  i'  in  jio.isi  ssinii 
Report,  see  Maxf(r's  off    ,  iiroieeiliiins  in 
Sale  and  foreclosure  unt.  r  Ijand  Titles  Acts, 
Ontario,  loreclosure  or  sale.  4t)ri 

sale  under  power  of  sale.  (iH3 
jranitobfi,  no  jurisdiction  in  court.  4fi7,  4()n 

procee<lintrs  in  rejiistrar's  ofilee,  4(i7 
N.W.T.,  court  alone  has  .iurisdiction,  471 
Saskatchewan,  conrt  lias  juri.sdiction.  471 

alternative  procedure  in  retristrar's  office,  471 
A'herta,  court  has  .jurisdiction.  472 

alternative  jn'ocednre  in  reiristrar's  office,  472 
Foreclosure  by  the  court,  473 
Opcnini;  foreclosure.  474,  4(i9 
Sale  in  rev'istrar's  ofTlcc.  474 

default  and  notice.  474,  47.") 

nnwle  f>f  sfile,  47-'> 

when  rijiht  of  sale  exists.  476 
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Salf  ami  I'orfclimiiic  uihIci-  Laiul  Titio  .\i-\H.  —  ii)iiliiiuid 
Sail- in  rt'tfistiar'H  oftict'.     tutiliiiuiil 
traiisl'cr  to  piircliaMT.    iTH 
aiiplif'aliiiii  ol"  piijcct'il.s.  478 
effcpt  of  traiiHfor,  479 

ForfclfiMUri'  in  ii'tiistrai's  dfiico,  480 

ai)|>licatiiiii  t'or  t'oicclostiri'.  480 

Horvij'i'  of  iioticp,  480 

advertisement,  482 

order  of  foreelosuie,  482 

acceleration  clause,  48.'{ 

ciiforeinif  covenant,  48,") 
Contractual  jiowef  of  sale,  ()8:5,  (184 
Sale  under  jud);iiienr  for  sale, 

Rijfht  t(»  foreclosure  or  sale,  08!),  ;J90 
Action  for  sale.  4.')") 
Sale  in  foreclosure  action,  4.">li,  4.">7 
Writ  of  sunniioMs  for  sale.  4.')<> 
Plaintiffs  in  the  action,  :!!t9 
Original  defendants.  401 
Pleadinirs.  41") 
Interlocutory  judgment,  459 

form  of,  without  refeictice,  422 

form  of,  with  reference,  424 
Time  for  redemption,  4")9 
Stay  of  action  on  pM\  iiiciit  of  arrears,  446 
Chansie  of  state  of  account,  447 
Final  order  of  sale,  459 
Conduct  of  sale,  460 

See  Action  for  furcchisuri    or  sah  .  Mnstcr'.s  office,  pro- 
ceedinfis  in.  Limitation  of  actions 
Sale  under  power  of  sale, 
Oriffin  of  the  power,  C3l 

validity  now  settled,  632 

usu;d  tenn  of  mortfjafie,  0:53 
Statutory  implied  |)ower  of  side,  633 

I..ord  Cranworth's  Act,  634 

('onveyanciii<r  Act,  ]881,  634 

ilortjra'^'cs  Act,  634 
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Sale  imiliT  powi'i  ><(  Milf.     ><<hI  inml 
t'oiiti.-ii-iiiiil  |iiiv.(i'  111'  smIc.  (i:!s 

\;iri<Ml>i    Inllll^    (iT,    W.'tS 

.sMU'-'i'^tcil  s|Mi'iiil  rc.rin.  ti:!!^ 
Statiilorx   sliorl   I'oiiii  .iT  ;■"'  •!■.  til" 

(  \tt  ii.lcil  lui-iu.  •i4<i 
QualilicalioiiH  nl'  Nlunt   iniiii.  (il'J 

to  what  cxlciit  |iii-Miiniil.  i'A'l.  M'\ 

fiirht.s  (if  assiuiicc.  (il-I.  <H4 

t'onn^T  sales  valiilat' il.  <!*•'> 
Who  may  <'\('rcisc  the  |io\\<i'.  lUii 

lint  assi'.'iii'i'.  unless  iHii'liiiiieil.  ti4(> 

appointment  <if  attorney.  047 

adminiNtrator.  (i4S 

tiMlstee,  ti4H 

Nill'vivol"  ot'  two  molt jiMitees.   tl4!t 

first  and  soeoml  mm  tt;ai:ei  s,  (i4!> 
When  the  power  may  lie  exeri'ised,  649 

Cdverned  l)y  tciliis  of  juiwer,  O.'iO 

aeoeleratioli  elailse.  (i.')l,  (I.VJ 
I'ower  of  sale  witttout  imtiee.  !).">;! 

\alidity  i'e<'Oirni/ecl.  li.");! 

di'ed  :<i)Nolute  in  form,  (i.in 

trust  for  sale.  <'),")4 
Form  and  service  cif  mitiee.  (i.")4 

eciiiteiits  of  notice.  {\7i\ 

form  of  notice,  ti.^r) 
servie(>  iif  notice.  (irio-lKiO 

Retristration  of  notice.  (Kil 

Ciiiiciurent   pniceedin','s  liy  indittraLree.  (>r>2 
riv'lit  of  im.rt'.'au'ce,  :U!).  :!!>r) 
not  after  n<»tico  or  demand,  fifirs 
Mor  liy  separate  actions,  llOfi 

Statutes  of  limitatinii, 

ri;.du  to  sell  under  power.  .">2:?.  (ir)2 
arrears  of  interest.  o'JM.  O'^! 
as  1o  snri>lus.  .'17.  ri><1 

('ondu<'t  of  tlie  sale.  005 

.;»,';i»f (r.n.j(>(A  jiot   :\  friistee.  005 

I Acept  as  to  surplus,  005 
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Sale  UMiItT  |iciwcf  iif  Hiilc.     iiiiitiiiiiid 
Cdiuliict  of  tho  sail',-  <"(i/''<M/((/ 

liiililc  for  wilful  (l(  fiiiilt.  tl(i6 
or  iTcklcNxnrxH.  (ifiti 

iiiiulc(|iiai'.v  oi'  |iii('c,  •'•(!(;.  li.vo 

iiiiotioii  or  privdfo  rontrnot,  667 

nilviMlisoinciit,  (iCiM,  (Ki'l 

Niilc  of  part  of  lands.  (i(i!t 

sale  I  n  lilac,  fi'Ct 

cxclinrnfe  of  lands,  670 

Mpccinl  condilioiis.  071 

dcposif,  i}~'2 

sale  on  Picdit,  6S;i 
Who  may  piirrliiisc.  fi7-'! 

not  tho  niortiraiT"''".  '>"■> 

nor  his  asiPiit  or  tnistcc,  674 

Hiibspqucnt  piicunihranoer,  67") 

mortirnffor.  67r> 
Convpyanop  and  its  ofFopt.  676 

pnrphanpr  without  notipp,  678,  679 
Application  of  proppods.  680 
Sorvipp.  spp  Siili    iiiiilir  ji>,,r,r  nf  ^nli .  .[ilioii  fur  furrrlosurt 

or  snlr,  Maxtrr's  nf'fiif,  proceedings  in 
Spttled  J-'statPs  Apt.  :V2.  -V-) 
Short  Fonns  of  Mortiiaups  Apt. 
Effppt  of  short  forms.  T'il 
Qnalifipations  and  pxpcptions  ppmiittcd.  732 
Altpration  of  short  forms.  642.  643.  382 
Fonn  of  mortfrajrp.  732.  733 
What  poiivpyaiipp  of  land  inplndos.  10 
Bar  of  dowpr.  290 
Proviso  for  ilpfpa';nncp.  200 
Covonnn^  for  payment.  360 
Tovonanf  for  cood  titlp.  734 
Povonant  for  right  to  ponvpy.  734 
PovPnnnt  for  fuvthor  a.ssnranpp,  734,  735 
Povpnant  for  produption  of  dopds,  736 
That  mortunqror  has  done  no  apt  to  enpiimber,  736 
Povpnant  for  insnrnnpp.  714 
Rolpasp  snlvippt  to  proviso.  737 
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Short  Fnniis  of  -Alort^'iifres  Ai-t,— continued 
Powci'  of  sale,  640 
Licciisi'  to  diNtrain,  695 
Accclciatioii  clause,  377 
^)uKt  possession  until  default.  :!.j.") 
(^liet  iiossession  after  default,  :ir)7,  356 
free  from  all  eiieniiiliraiiees.  :i.")(),  357 
Statute  not  applicable  to  leaseholds,  85 
liider  I.and  Titles  Acts.  732 
Sources  of  law  if  mortf?at;e.  5 
Speeitie  perforiuanec, 

A^'icenieiit  to  horrow  or  lend,  80 
Ameeiuent  to  f<ive  security,  80 
Statute  (if  Frauds,  see  Fnimls.  statute  of 
Statutes  of  Limitations,  .see  Liiiiitiition  of  actions 
Stay  of  proeeedinfTS, 

In  .iciion  for  foreclosure  or  sale.  446 
i;tTect  of  acceleration  clause.  446 
Sul)-lea.sc.  see  L<  as,  hiilil  nifirlndt/i 
Sul)-niiMtirj,;r,..  .see  Pirivaliiu  inortgnge 
!Sul)rof,Mtion, 

liKJcr  Rciristry  Act.  128,  305 
<»n  transfer  of  ecpiity  of  redemption,  245 
sale  of  one  of  two  parcels.  244,  245 
•sale  of  parcels  to  different  persons,  246 
Stranger  paying  off  mortf,'at;e.  340,  341 
III  case  of  fire  insurance,  721.  722,  723,  725 
Sul).sc(|ui'iit  advances  under  niortsrasfe.  122,  131    168 
Sul)sp(|iicnt  ciicunilirancer. 

Hiirht  to  reconveyance.  .324.  .325 
<  'lists  of.   (i27 

Sc'c  Miishr's  iiffifr,  procrrdiitfjs  in 
Siiicliarire.  574.  575 
Surely. 

.Mortnaire  made  as.  40 

.Mortira-e  by  wife  to  secure  husband's  debt,  27 
Ridit  to  redeem.  414.  415 
I'^irty  ill  forcclosiuc  action.  414.  415 
.\ssiiriior  of  inortu'asre.  207 
iii;iy  lie  i!isch;ii-!.'cd,  20" 


INDEX. 


796 


Surety— CO /(/(■((  (/frf 

Traiisfei-  of  equity  of  redemption, 
mortgagor  not  a  surety,  242,  386 

Oiiginal  and  eollateral  liability,  243 

A.'tiou  on  surety's  covenant,  367 

Disehai'ge  by  giving  of  time,  375 

Wlien  eiififled  to  <lemand  before  action,  376 
Surplus,  see  Sah  u,uhr  ,mh,wn,t  for  sale,  Sale  under  poivcr 

of  sale 
Tacking. 

Doctrine  of,  in  equity,  105,  147,  148 
Depends  on  legal  estate,  148 
Depends  on  absence  of  notice,  148 
Origin  of  doctrine.  1.37 
Distinguished  from  consolidation,  147 
Provision  of  Registry  Act,  147,  120 
So-called  tacking  to  avoid  circuity  of  action  149 
Taxation  of  costs,  628  ' 

Taxes. 

Lu'ii  for  taxes  paid  i)y  mortgagee,  576 
Statutes  of  limitation.  550,  564 
Tenr.ncy,  tenant. 

Tenants  in  common,  10 
•Joint  tenants,  10,  11 
Overholdini,'  tenant,  .3.')3 
Tenant  at  siiflVrance.  .353 
Tenant  at  will,  3.")3 

See  Alfonunruf.  Distress,  La,.s(Uld  mortgage.  Lessee  of 
mortgaged  larul.  Fixtures,  Curtesy,  tenancy  by 

T.-ndei-. 

Requisites  of,  407 

by  and  to  whom.  497 
I)Iaee  of.  498 

production  of  money,  498 
under  protest.  499 
cheque  not  suflicicnt,  499 
Jfust  be  unconditional,  499 

buMm.rt.agor  entitled  to  discharge  or  reconveyance, 
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Tcndci- — (iintinued 

KlTcct  nf  tciKlfi'.  4!)(i.  4!)<) 
l-t'^'.il  ti'ii.l'i-  in  C-ma.la.  .',00 

Tci'tv  iriiaiit.  1!) 

Tiinl)or, 

Cutfiiiir  I).v  nioit-asro,.  j„  ,,„s.sossi()n    578 
Outtin-  by  mort-a^r,.,.  in  possession,  ^\s:> 

Title  deeds, 

TiO-ral  ;.  ..rtira-jec  entitled  to,  lit 
Mori trajror  may  inspi^et.  H) 
Deposit  of  title  deeds,  7t 
Fa  .oie  to  enquire  for,  it.").  <)7.  \-2(\ 
Xeirliu'eneo  in  eustodv  of.  DG 
Transfer,  see    1../,^,..,/./  „„,,,„,^,_  ^,^,,.,,^  ,^^  .,,/,,„p^y,„ 

tritnsfrr  ,f 
Tran.snii.ssion,  see  Df  volutin,!  of  estates 
Transnii.ssion  under  I,an<l  Titles  Aets. 

Land  devolves  on  pergonal  representative  "-V. 
Personal  representative  r..-istered  as  sueh  " 
ill  Ontario,  227,  22S 
in  AFanitoha,  22r>.  228 
in  Saskateliewan.  22R.  227 
not  in  Alberta,  22C,  227 
nor  in  Northwest    Territories  226.   227 
Relation  betw.H'n  personal  ropresentative,"" 
and  the  benefieiaiies,  227 
and  third  parties.  227,  228 
Tresjja.ss, 

Aetion  by  niorttraaror  for.  n.lR 
Aetion  by  mort<;asrpe  for.  HfiO 
Trustee. 

Siiin^r  and  bein?  sued.  399,  400 

Power  to  mortKape,  27 

Covenant  by  trustee  to  pay,  ,370 

rpstrietion  of  liability,  370 
Moi-tuMiree.  when  tnist,.,.  of  surplus.  (i81    f,8'> 
Mortsraire  not  truste,.  ex,.,.pt  of  sur,.luH.  685 
Ohtainin-r  renewal  of  lea.se.  92 
Deebiration  of  trust  in  sublease,  90 
rrst,n  ,)u,    ln,st  „,;.y  „„„„„,,  ,,„,j^  ^^^  ,^^^^,  ^^^^^^    ^^^ 
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Trustee, — continutd 

Statutps  of  limitation,  f)!?,  524 

See  Ejcei  uiors  and  adminislnilors,  Df  volution  of  estates, 
Transmission    under   Ijind   Tiths   Acts,   Cestui 
que  trust 
Undue  influence,  27 

Value,  valuable  consideration,  see  Consideration 
Vivum  Vadium,  1,  4 
Voluntary  mortgage, 

Not  protected  under  Registry  Aet,  109,  112 

Whether  protected  under  Land  Titles  Acts,  179,  180 

Fraudulent  and  voluntary  mortgafres,  11 
Waste, 

By  mortgagor  in  possession,  577 

By  mortgagee;  in  pos.session,  594 
W^elsh  mortgage,  4 
Writ  of  summons. 

Special  endorsement.  398 

In  action  for  foreclosure,  395 

In  action  for  sale,  466 

In  action  for  redemption,  509 
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